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GOVERNMENT OF INDIA ACT, 1935. 

125 & 26 Geo V , Ch 42 ] 

An Act to make further provision for the government of India. 

[2nd August 1935] 

Be it enacted by the King's most Excellent Majesty, by and with the 
ad\nce and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows — 


PART VII 

FINANCE. PROPERTY. CONTRACTS AND SUITS 

***«*»« 


CHArTER III 

Property, Contracts. Liabilities and Suits 


176. — (1) The Federation may sue or be sued by the name of the ^ 

Federation of India and a Pro\inciaI Government may sue or be sued by the SnUs^'nd pro 
name of the Pro\ince, and, without prejudice to the subsequent provisions of oeedlngs 
this chapter, maj, subject to any provisions which may be made by Act of 
the Federal or a Provincial Legislature enacted by virtue of powers conferred 
on that Legislature by this Act, sue or be sued m relation to their respective 
adairs in the like cases as the Secretary of State m Council might have sued 
or been sued if this Act had not been passed 

[2} Rules of Court may proiide that, where the Federation, the Federal 
Railway Authority, or a Province sue or are sued in the Umted Kingdom, 
scrnce of all proceedings may be effected upon the High Commissioner for 
India or such other representative in the United Kingdom of the Federation, 

Authority or Province as may be specified in the rules 


179. — (1) Any proceedings which, if this Act had not been passed, 
might have been brought against the Secretary of State in Council ma>, m Legal pr«eed? 
the case of any liability arising bfcfore the commencement of Part III as^to^certu^B 
of this Act or arising under an> contract or sutute made or passed matters 
before that date be brought against the Federation or a Province, according 
to the subject-matter of the proceedings, or, at the option of the person by _ 

whom the proceedings are brought, against the Secretarj of State, and any' * 
sum ordered to be paid by way of debt, damages or costs in anj such proceed- 
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mgs, and any costs or expenses incurred in or in connection with the defence 
thereof, shall be paid out of the re\enuesof the Federation or the Province, as 
the case may be, or, if the proceedings arc brought against the Secretary of 
State, out of such revenues as the Secretary of State may direct 

The provisions of this sub-section shall apply with respect to proceed- 
ings arising under any contract declared by the terms thereof to be sup- 
plemental to any such contract as is mentioned in those provisions as they 
apply m relation to the contracts so mentioned 

(2) If at the commencement of Part III of this Act any legal proccedins*^ 
are pending m the United Kingdom or in India to which the Secre- 
tary of State m Council is a party, the Secretary of State shall 
be deemed to be substituted in those proceedings for the Secretary 
of State in Council, and the provisions of sub-scction (1) of this section shall 
apply in relation to sums ordered to be paid, and costs or expenses incurred, 
by the Secretary of State or the Secretary of State in Council m or in connec- 
tion with any such proceedings as they apply in relation to sums ordered to 
be paid in, and costs or expenses incurred m or m connection with the defence 
of, proceedings brought against the Secretary of State under the s^id sub-scc- 
tion (1) 

(3) Any contract made m respect of the affairs of the Federation or a 
Proiince by or on behalf of the Secretary of State after the commencement of 
Part ni of this Act may provide that any proceedings under that contract shall 
be brought m the United Kingdom by or against the Secretary of State and any 
such proceedings may be brought accordingly, and any sum ordered to be paid 
by the Secretary of State by way of debt, damages or costs many such proceed- 
ings, and any costs or expenses incurred by the Secretary of State in or m 
connection therewith, shall be paid out of the revenues of the Federation or the 
Province, as the case may be 

(4) Nothing in this section shall be construed as imposing any liability 
upon the Exchequer of the United Kingdom m respect of any debt, damages 
costs or expenses in or in connection with any proceedings brought or continued 
by or against the Secretary of State bj \irtue of this section, or as derogating 
from the provisions of sub-section (1) of the last preceding section 

(5) This section does not apply m relation to contracts or liabilities solely 
in connection wth the affairs of Burma or Aden, other than liabilities winch 
are by this Act made liabilities of the Federation, or to contracts cc liabilities 
for purposes which will, after the commencement of Part III of this Act, be pur- 
poses of His hlajesty's Representatiie for the exerase of the functions of the 
Crown m its relations ivith Indian States 

PART IX 

THE JUDICATURE 

CHAPTER 1. 

^ The Federai Court. 

** of There shall be a Federal Court consisting of a Chief Justice 

ana such number of other judges as His Majesty may deem necessary. 
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but uiiless and until an address has been presented by the Federal Legislature Section 2oo 
to the Go\ernor-General for submission to His Majesty praying for an in- 
crease in the number of judges, the number of puisne judges shall not exceed 

SIX. 

(2) Every judge of the Federal Court shall be appointed by His 
Majesty by warrant under the Rojal Sign Manual and shall hold office until he 
attains the age of si\ti five years 

Provided that — 

(а) A judge may by resigmlion under his hand addressed to the 
Governor-General resign his office 

(б) A judge may be removed from his office by His Majesty by 
warrant under the Royal Sign Alanual on the ground of mis- 
behaviour or of infirmity of mmd or body, if the Judiaal 
Committee of the Pnvy Council, on reference being made to 
them by His Majesty report that the judge ought on any such 
ground to be removed 

(3) A person shall not be qualified for appointment as a judge of 
the Federal Court unless he — 

(a) has been for at least fiic years a judge of a High Court in 
British India or in a Federated State or 
(&) is a barrister of England or Northern Ireland of at least ten 
years standing or a member of the Faculty of Advocates m 
Scotland of at least ten years standing or 
(c) has been for at least ten years a pleader of a High Court m 
British Indu or in a Federated State or of two or more such 
Courts in succession 

Provided that — 

(i) a person shall not be qualified for appointment as Chief Justice 

of India unless he is or when first appointed to judicial 
office was a barrister, a member of the Faculty of Advocates 
or a pleader and 

(ii) in relation to the Chief Justice of India for the references m 
paragraphs (&) and (c) of this sub section to ten years, there 
shall be substituted references to fifteen years 

In computing for the purposes of this sub section the standing of a 
barrister or a member of the Faculty of Advocates, or the period during which 
a person has been a pleader any period during which a person has held 
judicial office after he became a barrister a member of the Faculty of Advo- 
cates or a pleader as the case may be, shall be included 

(4) Every per«on appointed to be a judge of the Federal Court shall, 
before he enters upon Ins office make and subscribe before the Governor- 
General or some person ippointcd by him an oath according to the form set 
put in that behalf in the Fourth Schedule to this Act 

201. The judges of the Federal Court shall be entitled to such salaries Section 20|, 
and allowances, including allowances for expenses in respect of equipment and 
travelling upon appointment and to such rights in respect of leave and pensions, 
as may from time to time be fixed by His Majesty in Council 
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Section 202 
Temporaryap 
poiDtment of act 
iDg Chief Justice 


Pronded that neither Ae salary of a judge nor his rights m respect 
of leave of absence or pension shall be v-aned to his disadvantage after his 
appointment 

202. If the office of Chief Justice of India becomes vacant, or if the 
Chief Justice is, by reason of absence or for anj other reason, unable to per- 
form the duties of his office, those duties shall, until some person appointed by 
His Majesty to the vacant office has entered on the duties thereof or until the 
Chief Justice has resumed his duties, as the case may be, be performed by 
such one of the other judges of the court as the Governor General may m his 
discretion appoint for the purpose 


Section 203 203. The Federal Court shall be a court of record and sit in 

other place or places if any, as the Chief Justice of India 
mav, with the approval of the Governor-General, from time to time appoint 
Section 204 204. — (1) Subject to the provisions of this Act, the Federal Court shall, 

t Federal exclusion of any other Court, have an onginal jurisdiction m any dis- 

Court pute between any tvvo or more of the following parties that is to say, the 

Federation, any of the Provinces or any of the Federated States, if and in so 
far as the dispute involves any question (whether of law or fact) on which the 
existence or extent of a legal right depends 

Provided that the said jurisdiction shall not extend to — 

(a) a dispute to which a State is a party, unless the dispute— 

(i) concerns the interpretation of this Act or of an Order m Council 
made thereunder, or the extent of the legislative or executive 
authority vested in the Federation by nrtue of the Instrument 
of Accession of that State, or 

(u) arises under an agreement made under Part VI of this Act in 
relation to the administration in that State of a law of the 
Federal Legislature, or otherwise concerns some matter with 
respect to which the Federal Legislature has power to make 
laws for that State, or 

(m) arises under an agreement made after the establishment of the 
Federation, with the approval of His Majesty s Representative 
for the exerase of the functions of the Crown m its relations 
with Indian States, between that State and the Federation or a 
Province, being an agreement which expressly provades that the 
said jurisdiction shall extend to such a dispute, 

(b) a dispute arising under any agreement whidi expresslv provides 

that the said jurisdiction shall not extend fb such a dispute 
( 2 ) The Federal Coun in the exercise of its onginal jurisdiction sliall 
not pronounce any judgment other than a declaratory judgment 
Afi^uitr " 203.— (1) An appeal shall lie to the Federal Court from any judgment, 

decree or final order of a High Court in British India if the High Court 
involves a substantial question of law as to tlie interpte- 
•nnvUUh ihe°d Order m Councilmade thereunder, andit, shall be 

or not' an Courtin British India to considerm every case whether 

t6 withhold question is involved and of its own motion ^to give or 

certificate accordingly. 
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(2) Where such a certificate is git-en any party in the case may appeal Section 2 ( 
to the Federal Court on the ground that any such question as aforesaid has 
been wronglj decided and on any ground on. which that party could have 
appealed without special leave to His Majesty m Council if no such certificate 
had been given, and, with the leave of the Federal Court, on any other ground, 
and no direct appeal shall he to His Majesty in Council either with or with- 
out special leave 

206. — (1) The Federal Legislature .may by Act provide that m such Section 2( 
civil cases as may be specified in the Act an appeal sliall lie to the Federal Le^lslatur^ti 
Court from a judgment, decree or final order of a High Court in British large appe 
India without any such certificate as aforesaid, but no appeal shall he und,er 
any such Act unless — 

(а) the amount or value of the subject matter of the dispute in tlie 
court of first instance and still in dispute on appeal was and is 
not less tlian fifty thousand rupees or such other sum not less 
than fifteen thousand rupees as may be specified by the Act, 
or the judgment decree or final order involves directly or in- 
directly some cbim or question respecting property of the like 
amount or value , or 

(б) the Federal Court gives special leave to appeal 

(2) If the Federal Legislature makes such provision as is mentioned m 
the last preceding sub section, consequential provision may also be made by Act 
of the Federal Legislature for the abobaon in whole or m part of direct appeals 
in civil cases from High Courts in British India to His Majesty m Council 
either with or without special leave 

(3) A Bill or amendment for any of the purposes specified in this 
section shall not be introduced into, or moved in, either Chamber of the 
Federal Legislature without the previous sanction of the Gkivernor-General in 
his discretion 

207.— (1) An appeal shall lie to the Federal Court from a High Section 20 : 
Court in a Federated State on the ground that a question of law lias been Apellate jui 

, , , , , , , ... diction of Fed 

wrongly decided, bemga question which concerns the interpretation of this Act conrtin appi 
or of an Order m Counal made thereunder or the extent of the legislative or 
executive authority vested in the Federation by virtue of the Instrument of * 

Accession of tliat State, or arises under an agreement made under Part VI 
of this Act in relation to the admmistmtion m that State of a law of the Federal 
Legislature 

(2) An appeal under this section shall be by \vay of special case to be 
stated for the opinion of the Federal Court by the High Court, and the Fede- 
ral Court may require a case to be so stated, and may return any case so 
stated in order that further facts may be stated therem 

208 An appeal may be brought to His Majesty in Council from a Section 208 
decision of the Federal Court — Appeals to 1 

Majesty in Coi 

{a) from any judgment of the Federal Court given in the exercise of «l 
Its original jurisdiction in any dispute which concerns the m- 
terpretation of this Act or of an Order m Council made there- 
under, or the extent of the legislative or executive authonty 
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Seciion 208 vested in the Fedemtion by virtue of the Instrument of Acces- 

sion of any State or arises under an agreement made under 
Part VI of this Act in relation, to the administration in any 
State of a Ian of the Federal Legislature mthout leave and 
(If) in anj other case by leave of the Federal Court or of His 
Majesty in Council 


Section 209 
Form of judgment 
on appeal 


Section 210 
Ealorceznent 0 i 
decrees and orders 
of Federal Conrt 
and eiders as to 
discoTery Ac 


209 — (1) The Federal Court shall where it allows an appeal remit 
the case to the court from which the appeal was brought with a declaration as 
to the judgment decree or order which is to be substituted for the judgment 
decree or order appealed against and the court from which the appeal i^as 
brought shall give effect to the decision of the Federal Court 

(2) Where the Federal Court upon any appeal makes any order as to 
the costs of the proceedings in the Federal Court it shall as soon as the 
amount of the costs to be paid is ascertained transmit its order for the payment 
of that sum to the court from which the appeal was brought and that court 
shall give effect to the order 

(3) The Federal Court may subject to such terms or conditions as it 
may think fit to impose order a stay of execution in any case imder appeal 
to the Court pending the hearing of the appieal and execution shall be stayed 
accordingly 

210— (1) All authorities civil and judicial throughout the Federation 
shall act in atd of the Federal Court 

(2) The Federal Court shaU as respects British India and the Federated 
States have power to make any order for the purpose of securing the atten 
dance of any person the discovery or production of any documents or the m 
vcstigation or punishment of any contempt of Court which any High Court 
in Bniish India has power to make as respects the territory within its jurisdic 
tion and any such orders and any orders of the Federal Court as to the costs 
of and incidental to any proceedings therein shall be enforceable by all courts 
and authorities in every part of British India or of any Federated State as 
if they were orders duly made by the highest court exercising civil or criminal 
jurisdiction as the case may be in. that part 


(3) Nothing in this section— 

(a) shall apply to any such order with respect to costs as is men 
tioned in sub section (2) of the last preceding section or 
(If) shall as regards a Federated Stite apply m relation to anv 
jurisdiction exercisable by the Federal Court by reason only of 
the making by the Federal Legislature of such provision as is 
mentioned m this chapter for enlarging the appellate junsdic 
tion of the Federal Court 

. 211 Where m any <ase the Federal Court require a special case to he 

red*r,??Vd or re stated by or remit a case to or order a stay of execution in a 

* ** from a High Court in a Federated State or require the aid of the civil 

or judicial authorities m a Federated State the Federal Court shall cause letters 
behalf to be sent to the Ruler of the State and the Ruler 
judicial ^Communication to be made to the High Court or to any 

VI authonty as the arcamstauces may require- 
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212 The la« declared by the Federal Court and by any judgment of Section 212 
the Pn\’y Council shall so far as applicable be recognised as binding on declared by 

and shall be follow ed b> all courts m British India and so far as respects the PrivV^CoanciMo 
application and interpretation of this Act or any Order in Council thereunder be binding on all 
or an> matter with respect to which the Federal Legislature has power to make 
laws n relation to the State in any Federated State 

213 — (1) If at any time it appears to the Governor General that a Section 213 
question of law Ins ansen or is hkely to anse which is of such a nature and 

of such public importance that it is expedient to obtain the opinion of the consult Federal 
Federal Court upon it he may in his discretion refer the question to that court Court 
for consideration and the court may after such hearing as the> think fit 
repor to the Goiernor General thereon 

(2) No report shall be made under this section sa\e in accordance with 
an opinion delnered m open court with the concurrence of a majority of the 
judges present at the hearing of the case but nothing in this sub section shall 
be deemed to pre\ent a judge who does not concur from delivering a dissenting 
opinion 

214 — (1) The Federal Court may from time to time with the approval Sectien2i4 
of the Goiemor General in his discretion make rules of court for regulating 

generally the practice and procedure of the court including rules as to the 
persons practising before the court as to the time withm which appeals to 
the court are to be entered as to the costs of and incidental to any proceedings 
in the court and as to the fees to be charged in respect of proceedings 
therein and m particular may make rules providing for the summary determin- 
ation of any appeal \hich appears to the court to be frivolous or vexatious or 
brought for the purpose of delay 

^2) Rules made under this section may f x the minimum number of 
judges who are to sit for my purpose so however that no case shall be 
■decided by less than three judges 

Provided that if the Federal Legislature makes such provision as is 
mentioned in this chapter for enlarging the appellate jurisdiction of the court, 
the rules shall provide for the constitution of a special division of the court for 
the purpose of deciclmg all cases which would have been within the junsdiction 
of fhe court even if its junsdiction had not been so enlarged 

(3) Subject to the provisions of any rules of court the Chief Justice 
of India shall determine what judges are to constitute any division of the court 
and what judges are to sit for any purpose 

(4) No judgment shall be dehvered by the Federal Court save m open 
court and with the concurrence of a majority of the judges present at the hear- 
ing of the case but nothing in this sub section shall be deemed to prevent 
i judge who does not concur from delivering a dissenting judgment 

(5) All proceedings in the Federal Court shall be in the Engbsh 
language 

215 The Federal Legislature may make provision by Act for conferrmg Section 2IS 
upon the Federal Court such supplemental powers not inconsistent with any 
of the provisions of this Act as mny appear to be necessary or desirable for ° * 

the purpose of enabling the court more effectively to exercise the junsdichon 
conferred upon it by or under this \ct 
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Section 216 216. — (1) The adnunistraUve expenses of the Federal Court, including 

salaries, allowances and pensions payable to or m respect of the officers 
and servants of the court, shall be charged upon the revenues of the Federation, 
nnd ony fees or other moneys taken by the court shall form part of those 
revenues 

(2) The Governor-General shall exercise his individual judgment as tO' 
the amount to be included in respect of the administrative expenses of the 
Federal Court in any estimates of expenditure laid by him before the Chambers 
of the Federal Legislature 

Section 217 217. References m any provision of this Part of this Act to a High 

in a Federated State shall be construed as references to any court which 
Courts m States His Majesty may, after oommunication with the Ruler of the State declare to be 
a High Court for the purposes of that provision 

Section 218 218. Nothing in this chapter shall be construed as conferring or em- 

Baviags powcnng the Federal Legislature to confer any nght of appeal to the Federal 
Court in any case in which a High Court m British India is exercising 
jurisdiction on appeal from a count outside Bntish India, or as affecting any 
nght of appeal m any such case to His Majesty m Council with or without 
leave 

CHAPTER Ji 

The High Courts in British India 

Section 219 219. — (1) The following courts shall in relation to British India be 

Meaning el High deemed to be High Courts for the purposes of this Ac^, that is to say, the 
Ooutt High Courts in Calcutta, Madras, Bombay, Allahabad Lahore and Patna, 

the Chief Court in Oudh, the Judicial Commissioners Courts m the Central 
Provinces and Berar, in the North West Frontier Protince and m Smd, any 
other court in British India constituted or reconstituted under this chapter .as a 
High Court, and any other comparable court in British. India wluch His 
Majesty in Council may declare to be a High Court for the purposes of this 
Act 

Provided that, if provision has been made before the commencement 
of Part III of this Act for the establishment of a High Court to replace 
any court or courts mentioned in this sub-scction then as from the establish- 
ment of the new court this seclion shall have effect as if the new court were 
mentioned therem in lieu of the court or courts so replaced 

(2) The provisions of this chapter shall apply to every High Court m 
Bntish India 

Cm.V.ln.TO" 220.— (1) Every High Court shall he a court of record and shaU con- 

Migh CoQtts ° sist of a chief justice and such other judges as His Majesty may from time to 
time deem it necessary to appoint 

. Provided that the judges so appointed, together with any additional 
Governor-General m accordance with the following 
number as'iti* xt '‘hall at no time exceed in number such maximum 

ajesty m Council maj fix m relation to that court 
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(2) E\er> judge of a High Court shall be appointed by His Majesty Section 220 
by warrant under the Royal Sign Manual and shall hold office until he attains 

the age of sixty years 

ProMded that— 

(а) a judge may by resignation under his hand addressed to the 
Goi'ernor resign his office 

(б) a judge may be removed from his office by His Majesty by 
warrant under the Royal Sign Manual on the ground of mis 
behaiiour or of infirmity of nund or body if the Judicial Com 
mittee of the Pri\*y Council on reference being made to them 
by His Majesty report that the judge ought on any such 
ground to be remoied 

(3) A person shall not be qualified for appomtment as a judge of a 
High Court unless he — 

(a) 15 a barrister of England or Northern Ireland of at least ten 
years standing or a member of the Faculty of Advocates in 
Scotland of at least ten years standing or 

(5) is a member of the Indian Civil Service of at least ten years 
standing who has for at least three years sened as or exer^ 
cised the powers of a district judge or 

(c) has for at least fiie years held a judicial office m British Indu 
not inferior to that of a subordinate judge or judge of a small 
cause court or 

{d) has for at least ten years been a pleader of any High Court or 
of two or more such Courts in succession 

ProMded that a person slial) not unless he is or when first appointed 
to judicial office was a barrister a member of the Faculty of Advocates or a 
pleader be qualified for appointment as Chief Justice of any High Court 
constituted by letters patent until he has served for not less than three years 
as a judge of a High Court 

In computing for the purposes of this sub section the standing of a 
barrister or a member of the Faculty of Advocates or the period during 
which a person has been a pleader any period during which the person has 
held judicial office after he became a barrister a member of the Faculty of 
Adiocates or a pleader as the case may be shall be included 

(4) Every person appointed to be q judge of a High Court shall be 
fore he enters upon his office make and subscribe before the Governor or 
some person appointed by him an oath according to the form set out in 
that behalf m the Fourth Schedule to this Act 

221 The judges of the seieral High Courts shall be entitled to such s«eiion 22 l 
bolanes and alLo vances including allowances for expenses in respect of eqmp- Salaries ie of 
ment and trawelhng upon apiwintment and to such rights m respect of leawe 
and pensions as may from time to time be fixed by His Majesty in Council 

Pronded that neither the salary of a judge nor his rights in respect 
of leave of absence or pension shall be varied to his disadvantage after his 
appomtment 


/ 
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Section 222 222. — (1) If the office of chief justice of a High Court becomes vacant, 

SSnaYjudges teascn of absence or for any other reason, 

unable to perform the duties of his office those duties shall, imtil some person 
appointed by His Majesty to the vacant office has entered on the duties thereof, 
or until the chief justice has resumed his duties, as the case may be, be 
performed by such one of the other judges of the court as the Governor- 
General may in his discretion think fit to appoint for the purpose 

(2) If the office of any other judge of a High Court becomes vacant 
or if any such judge is appointed to act temporarily as a chief justice or is 
by reason of absence, or for any other reason unable to perform the duties of 
his office the Governor-General may m his discretion appoint a person duly 
qualified for appointment as a judge to act as a judge of that court, and the 
person so appointed shall, unless the Governor General in his discrenon thmks 
fit to revoke his appointment, be deemed to be a judge of that court until 
some person appointed by His Majesty to the vacant office has entered on the 
dunes thereof, or until the permanent judge has resumed his duties 

(3) If by reason of any temporary increase in the business of any 
High Court or by reason of arrears of work in any such court it appears to 
the Governor-General that the number of the judges of the court should be 
for the time being increased, the Governor General in his discretion may, 
subject to the foregoing provisions of this chapter uith respect to the ma'cimum 
number of judges appoint persons duly qualified for appointment as judges 
to be additional judges of the court for such period not exceeding tivo yearis 
as he may specify 

Section 223 223 Subject to the proiisions of this Part of this Act to the pronsions 

Jomdiction of of any Order m Council made under this or my other Act and to the pro 
Oourt*^ " ^ ® visions of any Act of the appropriate Legislature enacted by virtue of powers 

conferred on that Legislature by this Act, the jurisdiction of, and the law 
administered in, anj existing High Court and the respective powers of the 
judges thereof in relation to the admmistration of justice in the court includ- 
ing an> power to make rules of court and to regulate the sittings of the 
court and of members thereof sitting alone or in division courts shall be the 
same as immediately before the commencement of Pait III of this Act 

224 — (1) Every High Court shall have superintendence over all courts 
AdmimsTra^tive m India foT the time being subject to its appellate jurisdiction and may do 

Ructions of High any of the following things that is to say — 

Couits 

{a) call for returns 

{b) make and issue general rules and prescribe forms for regulat- 
ing the practice and proceedings of such courts, 

(.c) prescribe forms in which books entries and accounts shall be 
kept by the officers of any such courts, and 
(<i) settle tables of fees to be allowed to the sheriff attornejs, and 
all clerks and officers of courts 

with rules forms and tables shall not be inconsistent 

the previous for the time being m force and shall require 

® of the Governor 
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(2) Nothing in tins section shall be construed as giving to a High Section 224. 
Court an> junsdiction to question any judgment of any inferior court which 
IS not otherwise subject to appeal or rciision 

225 — (1) If on an ipplicntion made in accordance with the provisions Section 225 
of this section a High Court is satisfied that a case pending m an inferior Transfer cet 

• . 1 I T. t , taiacasostoJilgn 

cou'-t being a ca«c Minch the High Court has power to transfer to itself for Court for trial 
trial imohes or is likcl\ to imoKc the question of the validity of any Federal 
or ProMncnl \ct it shall exercise that power 

(2) An application for the purposes of this section shall not be made 
except in relation to a rcdcr’il Act by the Adiocaie General for the Federation 
and in relation to a ProMnciil Act by the Ad\-ocate-General for the Federation 
or the Advocate General for the Province 

226 — I'l Lntjl oihcnvise provided bv Act of the appropriate Legislature Section 226 
no High Court shall hav e am onginal junsdicQon in anyr matter conoemmg the. Jurisdiction lu 
revenue or concerning any act ordered or done in the collection thereof ac» tesenue matters 
cordmg to the usage and pricticc of the countrv or the law for the time being 

in force 

(2) A Bill or amendment for making such pronsion as aforesaid shall 
not be introduced into or mo\ cd in a Chamber of the Federal ora Provincial 
Legislature without the previous sanction of the Governor General in Ins 
discretion or as the case may be of the Governor in his discretion 

227 All proceedings in every High Court shall be in the English p of 

language High Counts to ba 

la Eoglisb 

228 — 11 The administrative expenses of a High Court including all Section 22B 
salaries allowances and pensions payable to or in respect of the officers Expenses ef High 
and servants of the court and the salanes and allowances of the judges of Courts 

the Court shall be charged upon the revenues of the Province and any 
fees or other moneys taken by the court shall form part of those revenues 

(2) The Governor shall exercise lus individual judgment as to tlie 
amount to be included in respect of such expenses as aforesaid m any esti 
mates of expenditure laid by him before the Legislature 

229 — ^11 His Majesty if the Chamber or Chambers of the Legislature Section 229 
of any Province present an address in that behalf to the Governor of the Pro- 

Vince for submission to His Majesty may by letters patent constitute a High reconJti 

Court for that Province or any part thereof or reconstitute in like manner any tnte High Court 
existing High Court for that Province or for any part thereof or where there hf l«tt6rs patent 
are two High Courts m that Province amalgamate those courts 

(2) Where any Court is reconstituted or two Courts are amalgamated, 
as aforesaid the letters patent shall provide for the contmuance in their 
respective offices of the existing judges officers and servants of the Court or 
Courts and for the carrying on before the reconstituted Court or the new 
Coun of all pending matters ind may contain such other provisions as may 
appear to His Majesty to be necessary by reason of the reconstitution or 
amalgamation Section 230 

230 — (11 His Majesty in Council may if satisfied that an agreement 

in that behalf has been made between the Governments concerned, extend Higb Courts 
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Section 230 the jurisdiction of a High Court m any Pro\ince to an> area in British India 
not forming part of that Provmoe and the High Court shall thereupon have 
the same jurisdiction m relation to that area as it has m relation to any other 
area m relation tb which it exercises jurisdiction 

(2) Nothing m this section affects the provisions of any law or letters 
patent in force immediately before the commencement of Part III of this Act 
empouenng any High Court to exercise jurisdiction in relation to more than 
one Province or in relation to a Province and an area not forming part of any 
ProMnee 

(3) Where a High Court exercises jurisdiction in relation to any area 
or areas outside the Province m which it has its principal seat nothing in 
this Act shall be construed — 

(fl) as empowering the Legislature of the Proimce in which the 
Court has its pnnapal seat to increase restrict or abolish that 
jurisdiction or 

(6) as preventing the Legislature having power to make laws in 
that behalf for any such area from passing such laws with 
respect to the jurisdiction of the court in relation to that area 
as It would be competent to pass if the principal seat of the 
court were in that area 

231. — (1) Any judge appointed before the commencement of Part III 
this Act to any High Court shall continue m office and shall be deemed 
liave been appointed under this Part of this Act but shall not by virtue 
this Act be required to relinquish his office at any earlier age than he 
w*ould have been required so to do if this Act had not been passed 

(2) Where a High Court exercises junsdiciion in relation to more than 
one Province or in relation to a Province and an area not forming part of 
a Province references in this chapter to the Governor m relanon to the judges 
and expenses of a High Court and references to the revenues of the Province 
shall be construed as references to the Governor and the revenues of the Pro- 
vince in which the Court has its principal seat and the reference to the approval 
by the Governor of rules forms and tables for subordinate courts shall be 
constn^d as a reference to the approval thereof by the Governor of the 
Provmce in which the subordinate court is situate or if it is situate m an 
area not formmg part of a Province by the Governor General 

* ^ * * * * # 
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The High Court 

tho 77 High Court at Rangexm (m this Part of this Act called 

^ / Court) sViall continue and shall be a Court of record and shall 
Chief Justice and such number of other Judges as IIis Majestj may 
deem It ncccss-iry to appoint 
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Pro\ided that the judges so appointed together with any additional Section 399 
judges appointed by the Goiernor in accordance with the foUowing provisions 
of this chapter sliall at no time cveeed in number such maximum number as 
His Majesty in Council may fix 

(2) El cry judge of the High Court shall be appointed by His Majesty 
h\ warrant under the Royal Sign Manual and shall hold office until he attams 
th“ age of sixty years 

Provided that — 

(a) a judge may by resignation under his hand addressed to the 
Got-ernor resign his office 

l6) a judge may be removed from his office by His Majesty by- 
warrant under the Royal Sign Manual on the ground of mis 
behaviour or of infirmity of mind or body if the Judicial 
Committee of the Privy Council on reference being made to 
them by His Majesty report that the judge ought on any such 
ground to be removed 

(3) A person shall not be qualified for appointment as a judge of the 
High Court unless he — 

(fll IS a barrister of England or horthern Ireland of at least ten 
years standing or a member of the Faculty of Vdvocates in 
Scotland of at least ten years standing or 

{b) IS a mennber of the Indian Civil Service or the Burma Cml 
Service (Class I) of at least ten years standing who has for 
at least three years served as or exercised the powers of a 
district judge or 

(c) has for at least five years held judicial office in Burma not in 

ferior to that of a district judge or judge of the small cause 
court of Rangoon or 

(d) has for at least ten years been an advocate of the High Court 

Provided that a person shall not unless he is or when first appointed 

to judicial office was a barnstcr a member of the Faculty of Advocates or 
an advocate of the High Court be qualified for appointment as chief justice 
of the High Court until he has served for not less than three years as a 
judge of the High Court 

In computing for the purpose of this sub section the standing of a 
barrister or a member of the Faculty of Advocates or the period during whicli 
a person has been an advocate any period during wluch he has held judicial 
office after he became a barnster a member of the Fa ulty of Advocates or 
an ad\ ocate as tl e case may be shall be included 

(4; Every person appointed to be a judge of the High Court shall 
before he enters upon his office make and subscribe before the Governor or 
some person appointed by him an oath according to the form set out in that 
b‘*half in the Fourteenth Schedute to this Act 

400 The judges of the High Court shall be entitled to such salanes S«eiion 400 
and allowances including allowances for expenses in respect of equipment ot 

and travelling upon appointment and to such rights m respect of leave of ^ 
absence and pensions as may from time to tune be fixed by His Majesty in 
Council 
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Section 400 Provided that neither the salary^ of a judge nor his rights m respect 

of leave of absence or pension shall be varied to his disadvantage after his 
appointment 

Seciion 40 i 401 — (1) If the office of chief justice of the High Court becomes 

Temporary and vacant or if the chief justice is by reason of absence or for any other reason 
additional jadges unable to perform the duties of his office those duties shall until some person 
appointed by His Majesty to the vacant office has entered on the duties thereof 
or until the chief justice has resumed his duties as the case may be be 
performed by such one of the other judges of the Court as the Goiieinor 
may m his discretion think fit to appoint for the purpose 

(2) If the office of ony other judge of the High Court becomes vacant 
or if any such judge is appointed to act temporarily as chief justice or is 
by reason of absence or for any other reason imable to perform the duties 
of his office the Governor may m his discretion appoint a person duly 
qualified for appointment as a judge to act as a judge of the court and the 
person so appomted shall unless the Governor m his discretion thinks fit to 
revoke his appointment be deemed to be a judge of the court until some 
person appointed by His Majesty to the vacant office has entered on the duties 
thereof or until the permanent judge has resurred his duties 

(3) If by reason of any temporary increase in the business of the 
High Court or by reason of arrears of uork in that Court it appears to the 
Governor that the number of the judges of the Court should be for the 
time being increased the Governor m Ins discretion may subject to the 
foregoing provisions of this chap er with respect to the masomum number 
of judges appoint persons duly qualified for appointment as judges to bo 
additional judges of the Court for such period not exceeding two years as he 
may specify 

Section 402 402 Subject to the provis ons of this Part of this Act to the provisions 

Jurisdiction ot of any Order in Council made under this or any other Act and to the 
Hlgt Court pjo\ isions of an> '^ct of the Legislature the jurisdiction of and the law 
adinnistexed in the High Court and the respective powers of the judges 
thereof in relation to the administration of justice in the court including 
any po««r to make rules of Court and to regulate the sittings of the Court 
and of members thereof sattmg alone or in division courts shall be the same 
as immediately before the commencement of this Part of this Act 

40X — (1) The High Court has superintendence over all Courts for the 
Adm We time being subject to its appellate junsdiction and may do any of the following 

things that is to say — 

(n) call for returns 

(b) make and issue general rules and prescribe forms for regulating 

the practice and proceedings of such courts 

(c) prescribe forms in which books entries and accounts shall be 
kept by the officers of any such courts and 

(fl) settle tables of fees to be allowed to the shenff attomejs 
and all clerks and officers of courts 

vMth the inconsistent 

the prcvjou^apMo^ being in force and shall require 

oval of the Governor 
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(2) Nothing in this section shall be construed as giving to the High 
Court am jurisdiction to question any judgment of any inferior court uhich 
IS not otherwise subject to appeal or revision 

•104. — (1) Until othcnvise provided by Act of the Legislature the 
High Court shall not hav-c any original jurisdiction m any matter concerning 
the revenue or concerning any act ordered or done in the coUeption thereof 
according to the usage or practice of the country or the law for the tame 
bang in force 

(2) A Bill or amendment for making such provision as aforesaid shall 
not be introduced or moved in cither Chamber of the Legislature without 
the previous sanction of the Governor m his discretion 

405. — (1) In addition to any other right of appeal there shall subject 
to the provisions of section twenty of the Judicial Committee Act 1833 
(which relates to the time for appealing) bea right of appeal to His Majesty 
m Council from any deasion of the High Court on the ground that a question 
of law with respect to the interpretation of this Part of this Act or any 
Orde- in Council made thereunder has been wrongly decided 

(2) Nothing in this Part of this Act shall be construed as authorising 
the Legislature to derogate from any prerogative right of His Majesty to 
grant special leave to appeal in any case 

406 AU proceedings in the High Court shall be in the English 
language 


407 — (1) The administrative expenses of the High Court including all 
salaries allowances and pensions payable to or m respect of judges officers 
and servants of the Court shall be charged ujxm the revenues of Burma and 
any fees or other moneys taken by the Court shall form part of those revenues 

(2) The Governor shall exerase his individual judgment as to the 
amount to be included in respect of such expenses as aforesaid in any esti- 
mates of expenditure laid by him before the Legislature 

(3) Nothing in this Part of this Act shall render a pension payable to 
or in respect of a judge of the High Court who retired before the commence 
mem oi this Part ol this Act chargeable upon the revenues ol Burma 

408 Any judge appointed before the commencement of this Part of 
this Act to the High Court shall continue in office and shall be deemed to 
have been appointed under tlus chapter but shall not by virtue of this Act 
be required to relmqmsh lus office at an earher age than he would have 
been required so to do if this Act had not been passed 


Section 403 


Section 404 
Jurisdiction tn re- 
venue matters 


Section 405 
Additional appeal 
to His Majesty as 
respects inter 
protation of this 
Act 

3 A 4 Will IV 
e dl 


Section 405 
ProceodiDgs id 
IliSb Court to bo 
in hngliab 

Section 407 
Expenses olHigb 
Court 


Section 40Si 
Baving 




{ XSXIV ) 

MADRAS. 

Page 1C57 O 1C R 4 A (2), 

Substitute the folloKing/or O '^VI B 4 A (2) 

4 A (2) When any other p^rty to sacb a soit applies for a summons to such nn 
officer he shill deposit in Court along with his application a sum of money 
for the traTclImg and other expenses of the officer aeeorcftit^r to the scale 

i 1 li ' ■ I * , ' ’ 

»• I i' ‘ I. I ■ . , 


Page 1847 O 21 R a2 

Add the following as proviso (ii) and re number the existing proviso as (i) — 

(ii) Provided further that whero the Court whose attachment is determined to 
be prior receives or realiaos such property, the receipt of rc(iIirat/o« shall bo 
deemed to be on behalf of nil the Courts In which there haxa been attiehments 
of such property lu execution of money decrees prior to the receipt of such 
assets 

ExplanaUon -^Priority of attachment in the case of attichroent of property in the 
enstody of Court shall be determined on the same principles as m the case of 
attachment of property not in the custody of Court 


Page 2771, 0 43 B 1, Sub-Rule (s) 

IL 5ubsftfufc the following/or sub rule (s) of Rulel of Order \L1II of the Code 
of Civil Procedure — 

(>] An order uodet Bale I or 4 of Order XL, except an order under the proviso to 
Sub Rule (2) of Rule 4. 


Page 2887, Appendix B Form IS A 
Subififufe the followfug /or Form No. 13 A of Apperdis B — 

No 18 A 

CURTIFIOATE OF ATTENDANCE TO AN OFFICER OF COtEBNMENT SUWJIONED 
AS A WITNESS IN A SUIT TO WHICH THE OOVERNMENT IB A PARTY 
Order YT I, Fule 4 A 
1 (Cinse Title) 

,f his is toe tint (Dime) (designation) Uing a Govern 

aervint rrtmnee of (nnwe) was summoned to give 

h ipicit) on behilf of the plamtiff/defendaiit in tl e 

‘It a ‘^uce in thu Court from the dav 

of , (melu<i\e) and thst a <nm of 

irt bv the plamtiB/defendint towards 
ir days aecordmif l« the scale 

t of [name] and tbit 

tl eCovernment treasan at 

A— Mi'cellaneou* Fees 


ayJudje cr Chef 
dfinst/erwf 0//i 



( XXXIV ) 

MADRAS. 

Page 1557, O 1C, B. 4 A (2), 

Substitute the follon lug /or 0 XVI, R 4 A (2) 

4'A(2) When any other piity to such a salt applies for a summons to such an 
officer, he shall deposit iQ Court along vitb Ins application a sum of money 
for the tra 
^irrscrtiifd 

pay any lu, , 

scale 1 and . . . ■ 


Page 1817, O 21 B 52 

Add the following as proviso (ii) and rt number the csistiiig proviso as (i) — 

‘ (») ^ro^’ded further that, Avhero the Court whose attachment is determined to 
be prior, receiicaor realircs such property, the receipt of realization shall bo 
deemed to be on behalf of all the Courts in which there hare been attachments 
of such pioperty lu czecutioo of money decrees prior to the receipt of such 
assets 

Exptanation ■^Priority of attachment in the case of attachment of property m the 

custody of Court shall be determined on the same principles as in the case of 

attachment of property not in the custody of Court ” 


Page 2771. 0 43, B 1, Sub-Rule (s). 

II. Subshfute the following /or sub-rule (s) of Rule I of Order XIilII of the Code 
of Ci>il Procedure ~ 

(s) An order under Rule 1 or 4 of Order XL, ezeept an order under the pronso to 
Sub Buie (2) of Buie 4. 


Pago 2887, Appendix B. Form 13 A. 

Substitute the following for Form Bo. 13 A of Apperdix B — 

Vo 13 A 

CERTIFICATE OP ATTENDANCE TO AN OFFICEB OF GOVERNMENT SUMMONED 
AS A WITNESS IN A SUIT TO WHICH THE OOVEBNMENT IS A PARTY. 

Orifrr XVI, rule 4 A 
(Cause Title) 

Tins IS to certify that (name) (designation) Lciug a Goicrn- 

ment sersaiit from the Protiner of (name) was summoned to gne 

eMdciico III his official cipatity on behalf of the plamtiff/defcudaiit m the 

abo\e »uit/matter and was IB atlendanco in this Court from the da\ 

o( to the day of 193 , (inelusiie) and that a sum of 

Its has Icen paid into Court by the {.laiutifi/defendaut towards 

his tra^clllllg and subsistenco allowance far days according to the scale 

j)rescTtbcd by the Coieinment «f the Protsict of (itamr) and that 

the sa.d amount has Iccn/nill be remitted to the Grrcrnment treasury at 
to le cicdited to Government under the he id “.\VI. A—MHcellaueou* Fees 
and Fines. ’ 

Dated the day of 193 • 

Preadny Judje or Cltrf 

llintileital Offi tr. 



( XXZIT ) 


MADRAS. 

Page 1657 O 16, B 4 A (2), 

Substitute the following /or O XM B 4 A (2) 

4 A (2) When any olbcr parly to such a suit applies for a summons to sucli an 
olEcer lie shall deposit in Court along with his application a sum of money 
for the traTelling and other esteases of tho officer accordtnrf to the scale 
prescribed by the Gotemment tinder whom the officer ts serving uni shall also 
pay any further sum that may be required under Rule 4 according to the same 
scale , and the money so deposited or paid shall be credited to Ooverument 


Page 1817. O 21 R 52 

Add tho following as proviso (a) and re number the existing proviso as (i) — 

‘ (ii) ProMded further that where the Court whose attachment is determined to 
bo prior rcceiacsor realucs such propert} the receipt of realization shall be 
deemed to be on behalf of all the Courts in whteh there have been attachments 
of such property lu execution of money decrees prior to the receipt of such 
assets 

£'rpfanafto>i —Priority of attachment to (he case ol attachment of propertj iii (he 
enstod} of Court shall be determined on the same principles as in the case of 
attachment of property not id the custody of Court ” 


Page 2771. 0 43, B 1. 8ub Rule (s) 

IL Substitute the following /or sub rule (s) of Rule 1 of Order XIiHI of the Code 
of Ciail Procedure — 

(s) An order under Rule t or 4 of Order XL, except an order under the pioviio to 
Sub Rule (3) of Buie 4 . 


Page 2837. Appendix B Form IS A 
Substitute the followlng/or Form No. 13 A of Apperdix B — 

No 13 A 

CCRTIFIOATE OF ATTENDANCE TO AN OFFICER OF GOt ERNWENT BlVilOyFD 
AS A ^V1T^ESS A SUIT TO WHICH THE GO^ EBNMEhT IB A PARTY 
Order YT / fule 4 A 
(Cause Title) 

This IS tocertifj that (name) (designation) being a Gorem 

nicnt senanC from the Frottnee of (noirte) was summonel to give 

evidence in his official capacity on Uhall of the plaintid/defendanl in the 

nboie suit/matter and was in attendance in this Court from the dav 

of to the daj of 103 , (melusue) and that » sum of 

Ps has been ptid into Court tJ e pJamtifl/dcfendant loiinrdj 

* “ days cccordinj to /tie scafe 

•. • (name) and that 

jovernment treasura at 
\M A— Jli'cellaneous Fees 

and Fines ■ 

Dated the tlav ol 193 • 

Prendtig Jtid^e or Chef 

Afinutcrial Offi tr 



PATNA 


Page S&89, O 41, B I 

the following ptOM^o to Order XLI, sub tula (1) of Rule 1 — 

ProMded that when the deciee appealed from la a final decree in a partition suit 
and embodies the allotment papers, the appellate Court may accept a copy of 
the decree coatainmg oal? a portion of the allotment papers , provided fur 
ther that the appellate Court may, subsequently, on the application of the 
respondent require a copy of the remaining or any further portion of the allot- 
ment papers to be filed by the appellant 


RANGOON 

Page 1652 O Id B 2 

1 For sub rule (3) Of Rule 2 as amended by item 2 of Correction Cist Xo 4 
tuU the follovking 

(3) Subject to proTisious of sub rule (2) travelling and other expenses of wiloijsss, 
In Courts subordinate to the High Court other than the Court of Small Cause» of Rangoosi 
shall be payable on the following scale ~- 

(1) Ordviary Labouring CfoKes— The actual fate to and from the Court by the 
lowest class for joumejs which were orcouldhave been petfotmed by public couieyauce as 
defined In Burma Travelling Allowance Rule C (12) , or where the journey could not have been 
performed by public conveyance actual trarelling expenses reasonably incurred not exceeding 
Bs 1 1 0 a day by boat and annas tu.o a mile by road and an allowance lor each day s absence 
from home of annas stx to those who are residents of places other than the place where the 
Court IS held and of annas /our to tbo»e who are residents of the place where the Court is 
held 

(2) Petty \ illage Ofjiceri — The same rates as above for journejs whuh ware of 
could base been performed by public conveyance as defined in Burma Tcaielting Allowenco 
Rule G (12), or actual trarellmg expenses reasonably incurred not exceeding 110 a day by 
boat and annas tii .0 a mile by road , and an allowance of annas tiyht for each da> a ab.enco 
from home 

(3) Prisons of higJier tanls of life euchaeCletls.Tradcspeople 1 i»n;e lleadHien, 

Headmen of Circles and yitinbere tjf Circle Boards ~Tbtiicli=>s to and from the Court 

for ]outnej s which were or could have been performed by public couiByaiiea a» Ueiiuei m But 
ma Travelling Allowance Rule G (12) or where the journey could nob ha\e been perlormsl by 
public conveyance actual travelling exp-nses reasonably inentiel not excesiiQI R* -oOa 
day bv boat and auDis Juisi a mile by road andan allowance not to cxcesi, e\eap lu »pacul 
cases Re 1 for each day s absence from home 

Ptov ided that the second class fare br public convejauce may be paij in an\ ci*e In 

which the Court is satisfied tbit the witness is a person who ordtuarilv travel, bv se o d i.Uss 
and did actually travel by that class The Const should certify that it i> >o sa>i-u 1 in all 
cases in which second class fare is paid 

(l) J/vK tera o/ Uiitrrcf Counrijs, y rrson* y ajiny w conic fa* on Pi 3 000 per annum 
or more and other persons cf equal or superior itatas — The actual travelling expenses reason 
ably incurred to and from the Court with an allovvance acv-ocding to circumitatice, not to 
exceed, except in very spe lal cases R> 2 foe eaeh day s absence from home 

(5) TTifncssci/o/loicinj any pro/casto» such «> dfcdtctne or Laic — A special allowance 
according to circumstances, which is not to exceed Rs. 3, onleis the witness is called to 



(xxxv) 


PATNA 

Page S5B9, O 41, B 1 

Add tlie following proviso to Order X.LI, sub rule (I) of Rule I — 

"PrOMded that when tbe decree appealed from IS a final decree in a partition suit 
and embodies the allotment papers, the appellate Court may accept a cop^ of 
the decree containing onlv a portion of the allotment papers , provided fut- 


RANGOON 

Page 1552. O IC, R 2 

1 Tor sub rule (3] of Buie 2 as amended by item 2 of Correction List No 4 
tute the following 

“ (3) Subject to proTiaious of sub rule (3) travelling and other expenses of witnesses, 
Id Courts euboidiaate to the High Court other than the Court of Small Causes of Baagoon> 
shell be payable oa the foHowitig scale — 

(1) Ordinary Labourtn^ Classes— The actual fare to and from the Court by the 
lowest class for journeys which were or could have been performed by public eouteyaiice as 
defined in Burma Trarelling Allowance Buie 6 (12) , or where the journey could not have been 
petfotmed by public conveyance actual travelling expenses reasonably incurrel not exceeding 
Ba 1 4 0 a day by boat and anoas (ico a mile by road , and an allowance for each day s absence 
from home of annas atx to those who are residents of places other than the place where the 
Court is held and of annas /our to those who are residents of the place where th> Court is 
held 

[1) PetiyViUogtOJlxceTi — The same rate* as above for jonrnevs whuh were or 


from home 

( 3 ) pfrao 

JIffldmen 0 / Circles • 

for journeys which . 

ma Travelling Allowance Rule 6 (12) or where the journey could not have oeeu J 

public conveyance actual travelling exp=*n»es reasonably incutral not evcesliQj - a 

day bj boat and annas liie a mile by road , andan allowance not to exceed exesp iii sp*'-'* 

cases Re 1 for each day s absence from home 

Provided that the second class fare by public conveyance may ba paii in an' ^ise In 
which the Court is satisfied that the witne s u s person who ordinarily travel, b' sevoed class 

and did actually travel by that class The Court should certifv that it is so situu^l 1 1 all 

cases in which second class fare is paid 

(4) ,Ve»i hers of District Councils, jersons J ayiay »r cowie la* on Ts 3 000 per aiiruni 
or wiorr, and ether persons cf equal or superior status —The actual travelling expen.es reason 
ably incurred to and from the Court with an allowance according to citeum.tjiic^s not to 
exceed, except m very special cases, Bs 2 for each day’s atcenee from home 

(5) irilnesses/olfcitcinij ntip fro/csston such at dfedicine or Late — A special allawance 
according to circumstances, which IS not toexeeed Rs 3, unless the witness is called to give 



(XMV) 


PATNA 

Page 2589, O 11, B 1, 

Jdd tbe foUowiDg prQvuo to Order XM, sub rule (l) of Rule 1 


meat papers 


to be filed L; tbe appellaot '* 


partition suit 
ccept a top} of 
provided fui* 
lUcatiou of the 
of the allot- 


RANGOON 

Page 1552, O IC, R 2 

1 Por sub rule (3) of Rule 2 as amended bv item 2 of Correction List No 4. suhsli- 
fu/r the lollovrmg 

“ (3) Subject to provisions of sub rule (2) travelling and other espeD^es of wiluesaei, 
in Courts subordinate to the High Court other than tbe Court of Small Causes of Biugoont 
shall be payable on the following scale 

U) Ordinitrif Laboitrxnj Clasifs — The actual late to and from tbe Court by the 
lotrest class for journeys which were or could have been peiiotoied by public eoateyauca a* 
defined In Burma Travelling Allowance Rule 6 (12) , or where the journey could not have been 
^rformed by public conveyance, actual travelliDg expenses reasonably laourrei not exceeding 
Be 1-4 0 a day by boat and aonas (wo a mile by toad ; and an allowance foe each day a absence 
«om home of annas sis to those who ate residents of places other than the place where the 
Court is held, and of annas /our to tho»e who are residents ol the place where the Court is 
held 

(2) P«((j/ T'tllaije 0//te<rs — The same rates as above for jouenevs whuh were or 
could have been petformed by public conveyance as defined in Burma Travellmg tllowanca 
Rule G (12), or actual travelling expenses reasonably incurred not exceeding Rs 1-t 0 a day by 
boat and annas (uo a mile by toad , and au allowance of auuas tight for each da} s absence 
from home 

(3) Prison* of hightr ranis nf Uft sach as CUrks.TraJespio^lc, Village JltaJntn, 
2Ieadmen of Circles and ilcnibers of Circle Boards — Third class fare to and fcoiii the Court 
for journeys which were oi could have been performed by public couveyauce a. denuei in Lar- 
ma Travelling Allowance Buie G (12) or where the journey could not have been petfotiaai by 
public conveyance actual travelling eapmscs reasonably incutcei not excesdiuj Itv 2i0a 
day bv boat and annas (wo a mile by road andau allowance not lo exceed, avespt lu sjccul 
cares, Be 1 for each daj s absence from boma 

Prov ided that the second class fare bv public conveyance be paid iii aav ci,e in 

which the Court is satisfied that tbe v»itne s is a person who ordinarily travel* bv second uUss 
and did actually travel b} that class The Court should certify that it i* *o sat suid in all 
cases ID which second class fate is paid 

(4) Memhen of Bi*(ric( Comi ci/s, prisons popiny vneomr taz on Bs 3 000 per aiinuw 
or riorr, and other persons cf rjuot or s^^rtor status — The actual travelling expenses reason- 
ably incutred to and from the Court with an allowauce according to circumstances, not to 
exceed, except in very special cases, Rs 2 foe each day s absence from home 

(5) Witnesses following anij profisston such as Zledicins or Zaw — A special allowance 
according to circumstances, which t» not toexceed Bs 3i Unless the witness is calUl to give 



( XXXV ) 


PATNA 

Page 2589, O 41, R 1. 

Aiil tbe following proviso to Order ^U, sub rnle (1) o{ Rule 1 — 

"ProMded that vvben tlie decree appealed from IS a final decree lo a partition suit 
and embodies the allotment papers, the appellate Court may accept a copy of 
the decree containing only a portion of (ho allotment papers, provided fur- 
ther that the appellate Court may, subsequently, on the application of the 
respondent requite a copy of the remaining or any further poctiou of the allot- 
ment papers to be filed by the appellant " 


RANGOON 

Page 1552. O 16. R 2 

1 For- sub rule (3) of Rule 2, as amended by Item 2 of Correction List No 4 
tuti the following 

(3) Subject to provisions of sub rule (2), travelling and other expenses of wilne>ses, 
in Courts subordinate to the High Court other than the Court of Small Causes of Rangoon, 
ehall be payable on the follow tag scale — 

(1) Ordinflry LaboKri’i;? Classes —The actual fate to and from the Court by the 
lowest class for jonroeys which were or could have been performed by public conveyance as 
defined JnBnrma Travelling Allowance Ruled (12) . or where the journey could not have been 
performed by public conveyance, actual travelliog expenses reasonably incutrei uot exceeding 
Rs 14 0a day by boat and annai (ico a mile by road ; and an allowance for each day s absence 
from home of annas six to those who ate residents of places other than the pUca v/bece the 
Court is held, and of annas /our to those who are residents of the place where the Caurt is 
held 

(2) PeltyVtUag^ O/ftters —Tht same tales as above for joutnevs whi h were or 

•' '"ravelling Allowance 
Rs 1 1 0 a day by 

■ each dav s absence 

from home 

” — - 1 . ilfaJnien, 

, tho Court 

d in l>ur 

ma Travelling Allowance Rule 6 (12) , or where the journey could not have uoeu perlormal by 
public conveyance actual travelling exp’ases ressonaWy ineurrei uot eiceslin? I.» 2^0a 
day b) boat and annas (lyo a mile by road , andan allowance uot lo exceed, eveep, m sps'-ul 
ca'es Be 1 for each day s absence from home 

Fiov ided that the second class fare by public conveyance ^ 

which the Court is satisfied that the witness is a person who ordinarily travels b> sei.oad cUis 
and did octually travel by that class The Court should certify that it is so satisO'*! in all 
cases in which second class fare Is paid 

(4) irembers of District Councils, persons jojinytucome lax on Ps 3 000 per onnsni 
or more, and other persons cf equal or $ tprnor status — The actual travelling expenses reason 
ably incurred to and from the Court with an allowance according to circunistanc‘‘s not to 
exceed, except in very special cases, Bs 2 for each day s absence from home 

(6) Witnesses foUotcing any profession such at iledicine or Date — A special albwance 
according to circumstances, which IS not to exceed Rs 3, unless the witness u called to guo 



( XXXV ) 


PATNA 

Page 2689, O 41, B. 1. 

the lollomog proMaO to Order XLl, sub rule (1) of Buie 1 — 

“ProMded that vhen the decree appealed from IS a final decree in a pirtitioa suit 
and embodies the allotment papers, the appellate Court ina> accept a copjr of 
the decree containing only a portion of the allotment papers , provided fuc> 
ther that the appellate Court may subsequently, on the application of the 
respondent require a copy of the tenuinmg or any further portion of the allot* 
ment papers to be filed by tho appellant ” 


RANGOON 

Page 1552, O 10, B 2 

1 Fcr sah rale (3) ol Hule 2, as ameaded by Item 2 of Correction List Xo 4, 
iute the follaviiDg 

*' (3) Subject to provisions of sub rule (2) travelling and other expenses of \vauei.»es, 
in Courts subordinate to the High Court other than the Court of Small Causes of BangooDi 
shall be payable on the following scale 

(1) Ordinory Xabourtn^ Classes —The actual fate to and from the Court by the 
lowest class for joatneys which were or could have been performed by public eouveyanee as 
defined fn Burma Travelling Allowance Buie C (12) , or where the journey could not havebeen 
performed by public conveyance, actual travelling expenses reasonably incurred not exceeding 
Be 1 4 0 a day by boat and annas Itoo a mile by road , and an allowance for each day s abaenco 
from home of annas stx to those who ate residents of places other than the place where the 
Court 18 held, and of annas /our to Chose who are residents of the place where the Court is 
held 

(2) Bitty \ tllage 0//icers -^The same rates as above for journejs whiwh ware or 
could have been performed by public conveyance as defined lu Burma TtavelUug Allowance 
Buie C (12), or actual travelling expenses reasonably incurred not exceeding Bs 1 t 0 a day by 
boat and annas fuo a mile by road . and an allowance of annas tight for each day » absence 
from home 

(3) Persons of higher ranks of lift such as Clerks. Tradtipeoplr \ illaje IltaJiMn, 
Headmen of Circles and ilembcrs of Circle Boards —Thud class Ista to and from the Court 

for journeys which wore or could have been performal by public conveyance a. detiuei m bur 
ma Travelling Allowance Rule G (13) , or where the journey could not have been performal by 
public conveyance actual travelling expanses reasonably incurral not et^aadin; It, - 0 a 

day b> boat and annas lioo a mile by road , andan allowance not to oaceal ev-cept lu sjetul 

cases. Be 1 for each day s absence from home 

Provided that tho second class fare by public conveyance may be paid iti an' >,a.e in 

which the Court is satisfied that the witne»* » a person who ordiuarily travels bv aewo id lUss 
and did actually travel by that class The Court should certify that it is so ssu oel u all 
cases in which second cUss fare is paid 

{i) Memhet s of District Councils, persons laying •ncome tax on Ds 3 000 per ant um 
or more, and ether persons cf equal or superior status —The actual travelling expenses reason 
ably incurred to and from the Court with an allowance according to circumstances, not to 
exceed, except m very special cases, Bs 2 lot evcli day a absence from home 

(5) ITitnesses foUoKing any profession such os Htdicine or Laic —A spe,.ial allowance 
according to circumstances, which IS not to exceed Bs 3, unless the witness is called to give 



( XXXV ) 


PATNA 

Page 2580, O 41, R 1. 

Add the following pro\uo to Order XLI, sub rale (l) of Rule I 

rtitioa suit 
pt a Lopy of 
ovided fur- 
TtiOQ of the 
the allot'* 


RANGOON 

Page 1552, O 1C, R 2 

1 For sub rule (3) of Rale 3, as amended by item 2 of Correction List No 4. jiJsfj- 
tufe the following 

‘ (3) Subject to proTisions of sub rule (3) travelling and other expenses of wilnegseii 
In Courts subordinate to the High Court other tliSD the Court of Small Cause* of Rangoon* 
shall be payable on the following scato — 

(1) Ordinary Labourtny Classes actual fare to and from the Court by the 
lowest class lor loorneys which were or could have been performed by public conveyance as 

{-? —-aT . •> . r *1. . » ».. i n . 

1 « ■ ‘ \ 1 • i‘i •i' . ' 

from home of annas six to those who are residents of places other than the pUee where the 
Court IS held, and of annas /our to those who ate residents of the place where the Court is 
held 

(2) PeKy V»ffiij;e 0//ie#rs — The same rates as above for journeys which were or 
could ha>e been performed by public conveyance as defined lu Burma Traialtiug Allowance 
Rule 6 (12), or actual travelling expenses reasonably incurred not exceeding Rs 1*1 0 a day by 
boat and annas fuo a mile by road ; and an allowance of aunas riijfit for each dav s absence 
from home 

(3) Persons of htQber ranis of life, such as Clcrls, Tradespeople, Vdlaje /fritd"irn, 
J/radmen o/ Circle* and J/rm6rrj 0/ Circle Board* — Third class fare to and from the Court 
for journeys which were or could have beeii performed by public coni eyaiice s* deUiiel in l*ur 
ma Travelling Allowance Rule 6 (15) , or where the journey could not haie been perloriual by 
public conveyance, actual travelling expanses reisoaably incucrel not exeajimj R' d^Oa 
day bj boat and annas tno a mile by road , andan allowance not to exceed, except ui spe ill 
cases, Re l for each day s absence from home 

Provided that the second cUss fare ba public coRveyauce may bo paid lu an' ca^e fn 
which the Court is satisfied that the witness is a person who ordinarily travels l>v second cU«s 
and did actually traael by that class The Const should certify that it is so satHd *1 in all 
cases in w hich second class fate is paid 

(4) ilembers of District Counetls, persot s paying sneonie’laz on 21* 2 OOO per annuri 
or snore, and other person* of equal or superior sfafu* — The actual travelling expenses reason- 
ably incurred to and from the Court with an allowance according to circuni>t>iices, uot to 
exceed, except in very special cases, Rs 2 for each day’s absence from home 

(6) Ifitnesses following rmy profession such ns dfcdicinr or Late —K special allowance 
according to circumstances, which IS not to exceed Rs 3, cnless the witness i* called to gite 




(xxxv) 

PATNA 


Page 25S9 O 41, R 1 

Add tlie following proviso to Order sub rule (1) of Rule 1 “ 

a pvctitiort suit 
accept a lopy of 
proTideii fur 


RANGOON 


Page 1552 O 1C R 2 

1 Tor sub rule (3) of Rule 3 as amended by item 2 of Correction List No 4 sal/stt 
tute tbe following 

‘ (3) Subject to proTUiOQS of sub rule (2) troTelling aud other espenses of wiloesses 
fn Courts subordinate to the Sigh Court other than tbe Court of Snail Causes of Rangooni 
ahall be payable on tbe following acate — 

(fj Ordmaty Lahouriny C/awr— The actual tare to and from the Court by the 
lowest claaa for loutneys which were or could hav« been performed by public couieyance as 
defined fa Burma Travelling Allowance Rule 6 (12) . or where the journey could not have beeu 
peifonsed by public conveyance actual traTelhng expenses reasonably incurred not exceeding 
Bs 14 0a day by boat and annas (iro a mile by road and an allowance for each day » absence 
from home of annas six to those who are residents of places other than the place where the 
Court la held and of annas /our to those who are residents of the place where the Court is 
held 

(2) Fetiy 1 tUage OJfteers —The same rates as above lor joutnevs whi h were or 
could have been petfotmed by public conveyance as defined iia Burma Travelling Allowanca 
Rule C (12) or actual travelling expenses reasonably incurred not exceeding Rs 14 0a day by 
boat and annas fno a mile by road , and an allowance of annas tight for eicli dav * abscnc® 
from home 


(3) Perro 
Headmen of Ctrelei 
for ]outne)3 which 

ma Travelling Allowance Rule 6 (12) or where the journey couldnothave uaeu jei 
public conveyance actual tcaielhng exposes reasonably lucarcef not excesfiu? 1 
day by boat and annas <(yo a mile by road andau allowance not to exceed eveap i 
cases Re 1 for each daj s absence from home 


r.A inien 
ourt 

luai bv 
2 Oa 
spe lal 


Provided that the second class fare by public convevaoce bo pail m an\ cate la 

which tbe Court is satisfied that tbe witness i» a person who ordioanlv icaveU bv sc ond class 
and did actually travel by that class The Court should certifv that it is so sit <"-*l in all 
cases in which second class faro is paid 


(4) Men hers of Dulnct Ccuncih j rrsons jviwmj s? conic for on Vs 3 000 per annuni 
or more and diet persons e/ CQual cr x jpertor sfafu* —The actual travelling expenses reason 
ably incurred to and from the Court with an allowance according to circumstances not to 
exceed except in very special cases Rs 2 lor each days absence from home 

(6) Witnesses fcUoictng any professtoti suehas Medicine or Zate — A special allowance 
according to circumstances which is sot to exceed Bs S unless the witness is called to gi 
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cspctt STiilence la determining tba amount payable nndec this rale the Court may, in the 
case of any person summoned to give cTidence as an expert, allow reasonable remuneration for 
the time occupied both in giving evidence and m performing any work of an expert character 
necessary for the ca«e. 

(C) Xrod^tiii; Allowance — In addition to the above, a lodging allowance not exceeding, 
except in special cases, annas fliirfeen for persons in class (3) and Bs I-IO-O for persons in 
classes (4) and (5) may be allowed lor each night necessarily spent away from home if the 
Court IS satisfied that the witness had to pay for h» algbt's lodging \7hes an amount ex- 
ceeding this scale is sanctioned as a special case, it shall not exceed the actual amount spent 
and the Court must be satisfied that such expenditure was necessary. 

Provided that — 

(0 a servant of Government or of a Local AatJianty whose salary exceeds Bs 10 pot 
mensem giving evidence in his ofilcial capacity in a suit to which Government 
or the Local Authortly respectively la a party — 

(u] when giving evidence at a place more than five miles from his headquarters, shall 
not receive anything under these tales, but shall be gives a certificate of at- 
tendance , 

[b) when giving evidence at a place not more than five miles from bis headquarters, 
shall, in eases where the Court considers it necessary receive under these rules 
actual travelling expenses, but shall not receive subsistence, special or expert 
allowances 

(ti) a servant of Government or of a Local Authority whose salary does net exceed Bs 10 
per mensem, giving evidence ID bis olScial capacity, shall rceeito his expenses 
from the Ccuct. 

[NOTE —When the journey has to be performed partly by rail or steam boat and partly 
by read or boat, the fare shall bo paid la respect of the former and the mileage or boat allow* 
ance in lespeet of the latter part at the jonrney ) 

Bailway servants summoned by a Civil Court as witnesses, and travelling by rail to at- 
tend the Court, shall be paid the railway fare to which they ate entitled under the rules for , 
the payment of witnesses without regard to the fact that they mav have travelled nnder a 
pass and not on actual payment of the fares ” 


Page 23D7. O 34, Br I to 7. 

For Order XXXIV sub$UluU the following — 

* Order XXSIT. 

Suits reZafiny to wortgayes oftmmoteable property 


1 Subject to the provisions of this Code, in every snit on a mortgage for foreclosure, 
«l.orr.a.mpt»n- 

(o) all persons having an interest in the mortgage security or in the right of 
redemption shall be joined as parties provided that a prior mortgagee need not be joined as 
a party to a snit relating to a subsequent mortgage except on application made by him in 
that behalf , 
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(t) tbo flilut ibtll loelude n ttatcmect ol •!! persons who to tbo Vnowledga o( tbe 
r’* ct 2 ttf icler**l^3 in tbe ncrigsge lecQtitjr or la tbe right of redemption , and 

(f) the Ccort nsT dir«t that «nr part; claiming any present remedy in respect 
c' tbe r*oricicol p»''p<rt» iball prore his claim and beva snob remedy as he included 
is tbr de rce in tbe suit 

2 In • suit It a rnortgagre ior'fore losnre of a mortgage bi conditional sale or an 

ancmalons nortgage whose terms provide for this remedy li the 
S.i f.r i rtcloiure plaintiS inccecda the Conrt aball make an order as to which (if any) 
of tbe partiei iball personally pay the costs of the suit and shall 
at ertalntbeam unt due hr the mortgagof to tbe plaintiff (n) for the redemption oftbemort 
gaged prepertr ((}fo tbecoitt c! tbe salt (It any) payable by the mortgagor to tbe plamti S 
and (f) forts b coiti charges and expenses It any and interest thereon as may be legally 
Te-ovf'alle It the plilnll2 frea tbe mortgagor lo respect of tbe mortgage deducting therefrom 
the f^ti charges and expeciM if any legally re*0Terab’« by the mortgagor from tbe plaintiff 
in rripe't cf the mortgage and the costs of the tQit(ifaDy) payable by the plamtiS to tbe 
m •tgipcf , 

and tbe Conrt shall pais a preliminary decree declaring the amount so found due 
and further de faring that the plalntiS ehal) anbject to the proriios hereunder stated be 

• 

• ■ *11 • at. 

I * I e • •• ' . 

I ,,1 "IS* • ••s • • 

rrcTlded that— 

(<i) tbe raortgiger or any other party to tbe suit who has a right to redeem the 
fla etI9 t tnertgsge mar apply for and obtain a final decree for redemption on payment into 
Court of the amonnt to d« Ureltobe dee on or before a dale to bo fixed by the preliminary 
decree (not Uiog mere than six aonlht after the date of such decree) or such later date as 
the Court may substltote therefor on goad cause shown and upon termi to be fixed by the 
Court and on eoophance with all order! of the Court sod on payment of sneh further sums 
as the Court may determine to U payable onder Ilnle 7 , and 

(0 in the case of an aaomalons mortgage the Court may at the instance of any 
partT to the suit pass a decree for sale ae under Itule 3 in lieu of a decree for foreclosure 

3 (1) In a suit by a mortgageo lor sale of tbe mortgaged property if the plaintiS 

sncceeds tbe Court (ball make an order as to which (if any) of the 
Eult for sale parties shall personally pay the costs of the suit and shall 

aiceitaln tbeamonntdue by tbe mortgagor to tbe plaintiS (a) foe 
p ineipil and interest on the mortgage (b) for the costs of tbe suit (if any) pavablo by tbe 
mortgagor to tbe plaintiff and (e) forsoeh costs charges and expenses if any and interest 
thereon as may be legally recoserablo by the plaintiff from tbe mortgagor m respect of the 
mortgage deducting from such sums tbe costs charges aud expenses if any legallc recoverable 
by the mortgagor from tbe plaintiff in respect of tbe mortgage and tbe costs of tbe suit (if any) 
payable by tbe plaintiff to tbe mortgagor 

and tbe Conrt shall pass a preliminary decree declaring tbe amount so found due 
and fnitbcr declaring that tbe pUinliQ shall subject to the proviso hereunder stated bo 
cntllled to applv for and obtain a final decree for sale of the mortgaged property o' a sufUc ent 
part thereof 

Provided that the mortgagor or any other party to the suit who has a right to redeem 
tbe plalntlfi s mortgage may apply for and ohtain a final, decree for redemption on payment 
into Court of the amount so found due on or before a date to be fixed by tho piellminar 
uecree (not being more than SIX months after tbe date of such decree] or such later date as 
tbe Conrt may substitute therefor on good cause shown and upon termi to be fixed by the 
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Courl ani cn ccmflianee with all orJera of the Court and on payment of such further sums as 
the Court nay deternine to lo ptyalle under Rale 7 

(J) In pursuance of a final decree for sale the properly shall be sold as the Court may 
slirecl, arid the pro*oeJi of the *ale (alter deduction therefrom of the expenses of the sale) shall 
tnVyv;t to anT orders made br the Court as to setting off the amount due against the purchase 
money, be paid Into Court and applied in payment of tho amount found due as aforesaid 
together with inch further turns at the Court may determine to be payable under Rule 7 . 

I'rcTidod that at any time before the confirmation of the sale the mortgagor or anv 
othrr partT to the suit who has a right to redeem the ptaintiQ s mortgage may apply for and 
cbiain a f ral order for redemption on payment into Court of the amount found due as afore 
said together with such further sums as the Court may determine to bo payable under Rule 7, 
and a ecmpensatory amount e^ual toCte per tent of the purchase money (it any) paid into 
Courl by the purchaser, which raid compenaatory amount shall be paid to the purchaser 

together with the said purchase tnoner on his appJIcatfou 

(3) here there is included in tha preliminary decree a declaration of tho priorities 
cf the pirilei to payment out of the proceeds of sale tho Court shall (subject to the provisions 
cf Sfr'l on 61 cf the Trsnifer of Troperty Act 16S2) pass a final order for payment in accordance 
With such prioriiies provided that a mortgagee having priority over tho plaintiS may 
<ialj*ct to the proviiionv of section 57 of tho Transfer of I’roperty Act, 1832) elect that the 
propertv ihal) li lold subject to his mortgage 

(1) he*Q the proceeds of the sale aro not sufllcient for the payment of the money 
due to the plaintifl or any other party to the auit. acd the bahuce duo to the plaiotiS or 
each ether partv Is legillv recoverable by him from the mortgagor the Court shall, on applies* 
tion made In this lehatf br the pfaintlll or such other party, pass a decree against the mort* 
gager persoBilly lor the payment of such balaoco 

(5) The provisions of this Rule shall, so faros may l>c, apply to every suit to enforce 
« charge in rerpeet of which the Court may pass a decree for sale of the properl} charged 

(C) In territories to which the Transfer of Property Act, 1832 has been extended, a 
tncrtgsgee sv{io has obtained a decree for payment of money in satisfaction of a claim arising 
under his mortgage shall not be eotltled to bring the mortgaged property to sale otherwise 
than by a suit for sale under this Rule and be may institute such suit notwithstanding any- 
thing contained m O 2 R 2 

4 (l) In a suit (or redemption of a mortgage, if the plaintifi succeeds the Court shall 

make an order as to which (if any) of the parties shall personally 
Bait for redemption pay tho costs of the suit, and shall ascertain tho amount due by 
the plaintifi to the defendant (a) for principal and interest (if any) 
due on the mortgage, (t) for the costa of the suit (it any) payable bj the plaintiff to the defen- 
dant and (c) for such coats, charges and exjicDtes, If any, and interest thereOn, as may ba 
fegaJJy recoverable by thade/andani from the pIvlatJff ia reopect of the mortgage, deducting 
therefrom tlie costs, charges and expenses, It any, legally recoverable by the plaintiff from 
the defendant in respect of the mortgage and the costs of the suit (if any) payable by the 
defendant to the plaintiff 

(2) If It appears that nothing Is due to the defendant oa the mortgage or that he has 
been overpaid, the Court shall pass a final decree foe redemption directing further that the 
defendant shall pay to the plaintiff tho amount (if any) overpaid with such interest thereon 
as the Court may deem reasonable 

(3) If the account is in favour of the defendant the Court shall pass a preliminary 
decree declaring the amount found due by the plaintiff to the defendant , 

and further declaring that, on payment into Court of tho said amount on ot 
Icfote a date to be fixed by the said decree (not being more than six months after the 
date of such decree) or such Jater date as the Court may substitute therefor on good cause 
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fhown irI uj>n Icrro* tn ha fxti bT the Court and on comiihance with all orders 
«t the Court arl on psrnicnt f>i auch further sums as the Court ma) determine to 
M ftvalla under Rule * the pUinlitl ahsll bo entitled to apply for and obtain a final 
de— ee dirertinc t! e lefenJini to deliter to the plaintiff or to such person ns the plaintill 
appa nt» in tl i» f'oliill the mofiKSRed propert) in the possession of the defendant and all 
do nnents in ilic puieision or po«e» of the defendant rclatinf; to the said propert} , and to 
♦ lecuteanl have ic{:i«trrel (it«re{Uirel fj the plaintiff and at tho cost of the pUinlifl) 
eithrrfilan a tnowled{:mcnt in writinj; that all rights created by the mortgage Invo boon 
citliKUiihol or I' I a tr transfer to the plaint iD or to encli third person as he ma} direct of the 
propert' freed friri the tnor'gage and from all encumbrances crested by the defendant or by 
anv pen o deriring lule from him or wh*re the defendant claims by dented title by those 
under whom he rlsimi or (r) a transfer of the mortgage to such third person as the plaintiff 
mar direct . 

and further decUrlng that if the ptaiatlfl falls to make full pirment as aforesaid the 
de'endsnt ihall t-e entillel to apply (or and obttin a final decree (or aale of tho property 
subject ti the provisions of Rule 3 er a final de'ree for foreclosure subject to the provisions 
of Rule 2 where such remely is legally available 

S Where in anv suit on a mortgage a party other than the mortgagor elaims to be 
Subrogation subrogated to the rights of the mortgagee the Court may, on the 
application of such partr male an order declaring that the mort* 

gags tcbsistt for hit benefit 

G In SUV decree psted In a suit for foreclosure sale or redemption, where lotsrest 
Interest It legtllv recovenble. the Court mav order payment of interest to 
the mortgagee as follows, namely — 


(o) Interest up to the date on or before which payment of the amount declared 
due IS under the preliminsrv decree to be made b' the mortgagor or other person redeeming 
the mortgage*— 

(i) on the prlneipsl amount deelarcd due oo the mortgage— at the rate payable 

on the principal or, wUne no such rate is fixed, at such rate as the Court 
deems reasonable , 

(ii) on the amount of tho costs of thb suit awarded to the mortgagee, — at such 

rale as tho Court deems reasonable from the date of the preliminary 
decree . and 

(ill) on the amount adjudged due to the mortgagee for costs, charges and 
expenses properly incurred in respect of the mortgage security up to the date 
of tho preliminary decree — at the rate agreed between the parties or, failing 
such rate, at the same rate as is payable on the principal, or failing both such 
rates, at nine per cent per annum , and 

((>) Subsequent Interest up to the date of realization or actual payment at such rate 
as the Court deems reasonable— 

(i) on the aggregate of the principal sums specified m Clause (o) and of the 

interest thereon as calculated in accordance with that Clause , and 

/ 

(ii) on tho amount adjudged due to the mortgagee in respect of such further costs, 

charges and expenses as may be payable under Rule 7 


7 In finally adjusting the amount to be paid to a mortgagee the Court shall determine 
Ad.ustraent of account (H any) payable in respect of costs, charges, and expenses 

Adjustment ot account p„p£,rjy meurred by the mortgagee in respect of the mortgaged 
property and interest from the date of the last adjustment ” 


i 
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fbown «nd utKin tfint lo be fij*d br tho Contt and on comr\vincc with alt orders 
oI the Court ard on fiTment t>l surb further sum* ns tho Court maj delermino to 
l<t under Rale 7 the ahsll bo entitlod to apply lor and obtain & final 

directin: ihe iletenlant to iteliser to tho plaintifT or to RUtU person ns the plaintiff 
nppsmts in tlii» t<'h'»ll the motlRiRed rroperls in ibo possession ol the detendant and all 
•do onents in the pr««fision or power of tho defendant relatint; to the said propert) , and to 
execute and have ieKi«trrel (s«reimrel ts tho ilalntil! and at tho cost of the plalnllfl) 
either (il an a tnowledcment in •otitinfi that all rights created bj tho mortgage hate been 
'•xrlncuisbed or » rr iran>(er to she plamtiB or to such third person as ho may direct of the 
projvrt' fteei trnni il e m 'rtgage ant from all encumbrances created by the defendant or by 
anr pe »rn dermng title fmm him or wUete the defendant claims by derived title by those 
under «hon he rlaicis or ('I a transfer of the morigate to inch third person as the plalnllll 
tnaT direct . 

and larther decUrlne that il the plaintiff falls to make full payment as aforesaid, the 
delfDdanl shall l-e entitled m apply for and obtain a finsl docrea lor sale of the property 
aubyct to the proTisions at Rulo 3 or a final de'ree for foreclosure subject to the provisions 
of Rule } where such remeiy is (egalla available 

5 Where in anv mil on a moeigaRe a patty other than the mortgagoc claims to be 

Sutrogstion sobroRalel to tho rights oi the moitgagea the Court may, on the 
applkasion ol such patia make an order decUneg that tho inott 

pag* subsists for his t^neft 

6 In ant deeree passed In a suit lot foteclosute. sale or todemption, where interest 

liiierest Is lejallr recoverable the Court may order payment of interest o 
the mortgagee aa lollowe namol) — 

(of loleresl op to the date on or before which payment ol the amount dehrei 
due is nader the ptelicninarv decree to be made bs the mortgagor or other person ledeemuj^ 
the mortgage— * 

0) on the principal amount declared due on the mortgage— at the rate payaUe 

00 the principal or, whno no each rate Is Ciod, at such rate as the Coot 
deems reasonable . 

(h) on the amount of the costa ol thb auit awarded to the mortgagee 

rate aa the Court deema reasonable from the date of the rrellmloa v 
decree , and 

(ill) on the amount edtudged due to the mottgngce lor costs, charges 
exj>en>es properly Incurred in respect * 

01 the preliminary drctec— at the rati 
lueh rale, at tho tame rate as is payabf 

rates, at nioe per cent per annum , and ' 

(b) Subsequent interest up to the date of realization or actual payment at such 
as the Court deems reasonable— ° ^ 

(i) on the aggregate of tho pilncfpal auma specified in Clause (n) and el 

Interest thereon as ealcnlated in aecoidance with that Clause , and ’ ^ 

y 

(li) on the amount adjudged doe to tbe mortgages in respect of such lurth 

charges and expenses as may be payable under Rulo 7 ^ 


>4.. the sum (If any) payablo In respect of coats, charKci ai^i****^' 

property and Interest from the date of the last adiuslment *’ , ^ 
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Page 2:71, O 49, R. 1. 

2 (I) In ClaoM (o) c! Hale 1, for the words and fignres “ under rule 2, rule 4 or rule 7" 

lutrSifufr the words and figures " under rule 2, rule 3 or rule 4 *' 

(2) I><Ute the isternh on figure “ 7 o-curriog betuten the word “ rule ” and the word 
*' c! “ in Clsute (o) cf Rule 1 and dtUte the foot note on page 157. 


Page Appendix A, Forms 45 and 4G 

7n Forms Kos 45 and 4G of Appendix A, re nu«ii5rr Clause C as Clause 7 and mrerf 
the Icllowing as Clause C . 

' C The persons who. to the Lnonledge of the plamtiS, are interested la the 
mortgage-seenrU/ or in the right of redemption are as follows, namelf — ’ 




R. 2. [•'5- ilioro nrc ?ovc*ml trustees, oxoi’utois 

joind<r of <r,<..wr. ,,r {vlmiui^tmtoiv. they shall all be laaclo jmHios 
"rnim.tor*" ** t'* A 'juit a'jainst one <»r more of them: 

Provided that the executors who have not iwved their 
te-itatoi's will, and /ruxfrrc, executors and administrators 
DriUsh huJhi, need not he iiiatle I'urtie^. 

[1S77- — iS. 4^1?. See -S. o*J. 0. 2. I?, o anti 0. 7, P. 4.] 

S’jnopsts. 

N-fK,. Noll*. Vo 

Leg>iUti*e chansef I i "OuiaSde Drilith India '' 3 

Several Truticei. Ezecuior* or Adminit- j 

tralor* 2 1 Adminutration decree 4 


Other 2'o/»<C». 

i'rr.vUn V-o Note I'l- 0) to (<5) See Xole 3. Pt^ (J) .uul (<) 

S ji. Nol«7. I't (1) See j)m. O. 7. n 4, 

1 Legislative changes 

1. Tl.o "Orel '■trii«teps” h.m in'eii ndilccl iMiforo tlip »or<l ‘'cxectilors'’. 

1 Till- words "ontsulc lltilisU Indw" h\se lieeii subslilulotl toi tlie wonU '"bejonil tlio 
Jot a limits of tlin j'lnvlii'tion of tbc Coart”. 

2 Several trustees, executors or administrators 

Thh rule deals only with suits agawsf and not with suits hy tiustccs, 
txteutors or admimsirators. AH trustees or all c\ccirtors wlio have proved 


4. (iy27) I'li? IJom JO {51} : 51 Horn IG. 

5 (1032) 1932 Cat 337 (338) : 58 Cat 77 (8 j), 
C (1902) 2Gnc.m SOI (.301) 

7 (1902) J Horn L Hei- 35S (SCO) 

B (1903) 7 C.al \V N 8l7 (K‘iO, flJl) 

9 (1801) 18C1 Siitli W Hop 100 (I'Jl). 
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1 Scope and object of the Rule 

'J Ills rule < imUcs a trustee to reprtsem tlit beiuu la-it' jn all suit-* 
fitrtnuii/ ]iro|>crtns \.-,icd Jti the trus’te whin tlu tin iin ir is bc*wccn 
lli< I t tu (i« i.ini s .111(1 third p* rsons * I5ut tin kuk I*" ai mi iMii c onr nnd 
'<*(i U'lt (h'MiuitU .1 JM r&im who hipjjcii'- i It » irusue ' n sunip in hi- 

iidivuliiti! tainniv it his *jj*U in ^ \«jr n 1m (ctnsrKd t me -Int for 

[lit jiurivist of suits uiuh r tht Codi of Cnil I ro ttkirt im pti- i i h is not 
1 i> rl> t m lx nprfsinlMl h\ nn% iMi..nn \ Ij is u t .i irusii i ,r cir 

(d/ninjsfrator ^ 

III <)r(l< 1 thit tins rule nu) apjdt it i*. c-s< i ui thu 

<1} till suit should b« «<ii<t.rnn„ pr pirl\ in the tt 

i\nu\nT or .uimin <^11 iu,i \ syjr ft t di I trui n oi 

p! iimitl s riKht to worship m a t<mph md fnr an injuix i 
iisiriiiiin^ tin ticfnidint fiom intirfirin^ wjlh ■•urh rult 
IS ti'it I ‘uu roimnui / prop* rt\ ii«tid in a trustee c\ccu n- 
*»r .idniiiiistr itor mti i/u nift w H not .oppft to su'-Jj a 'uii ' 
f2) tin (oiiKimoii in ihi suit niu't he hetwetn the hcncficune- 
iiid ii //iird pcrv»n,6 altliou^Ii the btnthciarjts arc una'Cer- 
taiiud til nil is( ( ri iiiiibk p«is>ns* or )> id> of persons' The 
Hill (Inis »i«it .ipj)h Hliin the tontmtion is bctucin t!u 
]>< in III 1 im b ihuii'ibis or iKtiitti (!u In iit iirairv and tlic 

IMl >■ 1 t '< ItlOl I'hlill l-'ll ll<i| 1 

I bull r •>! / iJ ai 4 1 of th» Spi'iP* K<b(J >it li377 a tlct’irainn 

t r.inp (I ID .1 suit in i^hnli iii> of tin piuif. ir< triistus is bindn^ on tin 
In lit In 1 iiiis 

2 \V)ien heneficinriefl inny he added as parties 

In Mills li) of .ij'tiiist tnisttc*, isMiiiors tir .admimsiraiors concerninfj 
pHiIKJl) stsDil in tin in, it is tmi ii«««s'«r> tint ilti 1>« lu hci ints should bt 
ImpU iiliil ns (iirlitsi Hm tin ("onri if n tlmihs in ortler tlmn nr anj 
of thim to In pi nil ieirin-» 1 In In ni In urns mu .ippl> to b< add. d .is 
juuiiis wlnrt llni« .ii« 11 isi'inbh Drotimls to mipi«im lint timr iimresi will 

lioi In siillunnth ri pre M nil (1 h> tin trusDis or will hi ind.UD,irnl unless. 


1 


Si ITS I \ oi \G \i\sT Ti I «;ti is, i tc 


0070 


ihcj ire mule jvirtics Tlius the bem Iimnos cm be .idclcd as parties when 
the irii*u< lias iio nitirss* i» tiu « im or his in intiust adverse to that 0 
iHicficnncs' ‘If wluri the qiicstim iti tlu suit i-* one of accniints and tlu 
tnilic In the accoutmiit: parts 1 r whin the bcncliciancs arc absolute!: 
I nhd to a major (vriiin of the pio|Krt\ md complain of brcaih of triis 
t 11 tin pirt<'filu iru' < < ^ < r will r« ihi iiiii n sts of tlu lx tiLficiaru s arc likelj 
i<» ! c alicetcil In tli< ir n t hi.in}' ini| It itktl in the suit s I he trustee c^ci utor 
«r idimuNtrat r m i\ al' 1 ipph in a proixr lase for addins the bcnchciaric: 
a' panus f r the iiurjv 1 vt p oti ting himsilf s but the bcneliciaiics maj 
I oim in • i'\ \vli<r» tin r< is » truNi ailmltrd or pro\cil tn c\ist where tlu 
jartiin ih 1 1 i i ' 't jn in diNjiu < tin Ixm tinaries art not nctcssarj 
jiann s r 

Winn 1 ’tiili iirv is atldid in a suit bj or against trustees uijdci 
IS) I I It itn unt t» tin add ti in or sulistitution of new plaintiH 

«jr < )< I ' I 1 III I ih 11 ui n„ <>l stitim 22 <»f Limititioii \ct ® 


WI I d r < kis 1 1 in • bi iiin il In 1 trusict under tins Rule ihc 
1 r s tiuulxl t I sUv t r rt« nii\ .»f t!ic btntlit thtrcuiulur® 


R. 2 . 1 *^ ^ jnV/oc thoii' aio i) uMccs, o\ccutois 

Joinder of r / /■ ,,, .pliuini'Ni I ,itoi > tlic\ '•Imll alll)c iiiado imitioa 

osoeulort and act . . /> i.s 

miniitratora t*' ‘I '•'ut air.uii'Nt oiio (ii* luoic 01 them I 

Pimjilod tlj.it rljc t'xcdiitoi" who hnio not ]>lo^ocl thou 
rostntoi s Nsill and cxceiitoiN. and ndmini! 5 tiatoi& 

JU iliiili Iitiho, nood iini lie nnide i».utios 

[l''T 7 — .S 41 '' .Vr S '*'2 O 2 . U 5 «»f 7 0 7 , It 4 ] 

^Ijuopsi', 

N« t \ > Note r>o 

Legialalivo changai 1 Oulat<l« nrilith India S 

Sevrral Trudec* Ezceutori or Adminia 

trator* 2 Adminidration decree 4 


Olhir lopie 

1 •' NI" li Ijt «<) See i! Nolea Pts (2) inM^) 

' N " 1 i 111 1 4) ■ It l 

1 Legislative changes 

1 111 \ t tritcN l IN teen illcnctore the vvorl cscciitors 

TliL 1 1 HI io I il li lulu lust letn siibNlitutcd for the vvonlN beyoad the 
I a 1 in In f tl c j iristi lion of thi. Court 

2 Several trustees executors or administrators 

Tlu rule deals only watli suits aga nst and not with suits by tiustees, 
executors or administraiors AH trustees or all executors who have proved 


4 {lJ27) 1327 I om 19 (51) 51 Horn 1C 

5 (1732) 1932 Cal 337 (33«) 58 C il 77 (32> 
f (1002) 2C Uoni 301 (304) 

7 (100’) 4 bom L Hop 3o8 (3r0) 

B (1003)7Cin\ Nfii7{fi20 821) 

9 (l8Cl)lSClSiUh\\ Hep 190(lJl) 
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''CH 

the Mill or all aJministrators <;houfd be made parties i if this Jias not been 
(lone, no decree can be passed aKamst nn> of them u Where one of them 
IS an infant a guardian ad lilcm must be appointed for hun and propcrlj 
seiaed, othcnusc the suit uiU be dismissed for defect of parties 2 It ha« 
been held m the undermentioned tascs that the rule apples on!> to ^mts, and 
not to applicaiions, and that therefore it is competent for the Cour^ to 
entertain an appl cation for th« appointment of a Rcccncr in a suit cicn 
though all proiing executors ire not made paitics thereto Tin proiaso to 
tlie rule clcarl> indcatcs that txtiurrs nlo luv( not proicd their tesators 
will need not be made parties^ But when an cvtciitor in crmcddles with tic 
e^tatc^ or lias acted as executor* h mas be in.id( a parti «icn if he has not 
proacd the will 

3 ‘ Outside British India 

If a defendant insists thit an executor is a necessary party the onu<i 
IS upon him to show that the lazier is bung witlun British India ' \ Courf 
will be justified in refusing to add as defendant an executor wlu has 
.absconded’ and whose whereabout** arc not known 

4 Administration decree 

Where general admini>traii(m la nought i i,tiieral jicr oiwl rtprcsenta 
ti\c IS necessary* Representation by an admin sirat >r ad litem or by an 
executor or administrator de son tort is insufiiacnt 3 

R. 3 * -n*)] tl)o Oouit diiccts 

othoiwi^o tho buOjand of a m.'iiijcd intslcc 
Huib«nd 0/ m«r adiBinisti.itiix OP o\ocntii\ ‘‘Imll not ««} ^ueh bo 
jitiJ ”***’*"* '’®‘ A party io .1 Miit b\ 01 asrainst bci 


XXXIJ 

huns 111 Oli M.MNST MINOKS \\I> I*I RSOSS OJ I NSOUM) MlN/i 

GENERAL 
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\ t \r I Note No 

u>t» by or minsri and pcr»«»n» j Appl»c*bjl»ly of tbe Ordrr Io eircuhon 
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1 Suit* b) or AKAintl minors nnd persons of unsound mind 

infint i<, jtj ln« n(.ir(U(l as «>f imnniurc intelligence and 
< rm 1 n ul o\ung to Ins w mi f>i c ipiriti and jiidi.nKnt i» tlisnlikcl 
III 1 lining Innsrlf rviri'l where ii ib 1« r Ins hcnclil ” llius tin. Inw will 

.ts a trd I'^nnijli trcit .ill nis «»l in ml int wlinh ire fur Ins bcndit 

' s.imc f'K’iiig !•> t'losr .f III iduh bu Mill not ju rnut him to do 

«n\:ln prcji he r! to hi> own iiuiisisi I his printiplt rcg'nlates not onI> 

th iifuts cit'inii t< .1 qii rt iinl di'pjst of projKrtj Init 'ilso his capiCU> 
n rtJtrcn t i* ■ g il pi«“ tilings iiisiitutnl b\ oi agiiiist him ^ Iluis a 
dc rtc o’ lint 1 in la\iiiir of i in nor without Jus being rtprcsciitctl b> a 
itxi frir 111 11 tin V 1 I IS I’ljt i lullti wlurns no ctTcrtiiil or lahd dttret. 

• an li I •"til /7g/7;H t i minor w ihi ut his being rcprcstnttd b\ a proper 

*11 fid \ minor who ib i |iirt> to i suit is tonsidercd to be 

' lin ir lull n « I ilu (. mr and it is ctniscqutntlj tlic diitj of the 
‘ 1 1 w iiiii lub ntt n s s Mgilinth ind to stc tint lit is rtjircscntttl bj a 

I 1 ' pit ixr'on 6 

Itr'^ii' wh> Ut tt unbound mmd or ire sufTcntig from mental in- 
l art tlnr*i>\ in a]vib)t of |>roit>tmg thtir interests are pheed on the 

• j 1 in g IS mill rs for tin | tirpose-* <»f legal proceedings b\ or against 

I his t rtiti Lis be<n madt appliciblc to proceedings under the Canjam 
Jill \i/i^ir^nm \et t\.\lV of 1039) (see K 20) and to proceedings under 
the Chota Nagpur ltinnc> \ct l«rr \ct \ I of 1908 S 2C5 (3)J 

2 Appiicabilit) of the Order to execution proceedings 

■Jlirre is a ttnllict of ojnnion ns lo whether tins onlcr dirccth apiilics 
t< cMiutiun protttdmgs \crording to otu xiew this order applies onh to 
nil and ntit direttls to execution |>rocccdmgs and tlurcfori the fact tint no 
sL-rdiin ad lititn is app-unted for a minor igirt> in sucli proceedings will not 
\n-iti lilt proceedings if, m sttbsiancc. his in crests were rei>resciucd bj the 
ilitr jgirtics tin the record* .and if no injur> his resulted to )um b> such 
non-representation 2 \ii<ither \icw is that proceedings in execution arc a 
cv/iii/inatian a! the smt lliat this Order a|»pbcs to sucli proceedings^ and tint 
a c mproinise entered into b> the guardian ut execution proceedings is not 


Order 32 General — Note I 

III III Uc-> If < itr 1 in lliKI iirt < 
\ 1 iifliiid X of \^II in. U 
/ 1 I I 111 rri 1 ri ti < TOi 1 lllion 

! • n t l II .i C il 2'0 
*I I 1 1 1 » 1 I ccr\ ItepOTt« ""T 

' / 1 ‘ 1 C // 1 (lie 1 III KiN 

turi s r a sod iiglinl \ol WII 
I ■'S'* to 

■>D\crs rctvirti 13r (117) Fan^flt fair 
ritrl in Ifalilnrj •< Liw» of T ii(,1\i 1 
\o) X\ II I ago n 
1 See ci'-cs cited in 'Note 3 to K 
> f ices cited in 'Note S to It ” 

C (iri) 1J)7 Ml 2J3 (100) (I I ) 

Note 2 

1 (1021) 1021 Cal 471 (I'-H) 
do-*") 1027 Cil 030 (J31) 

(lO)r) 1020 Cil too (112) 

[=eealso(t605)2’C p-0{2 5) O “2 

CPC 230 


It II does not ilpli to i suit after 
liiul decree IS pisFc I in which eiso 
itonh icmiiiis to 1 rocee 1 in exocti 
toiO 

(13 >r) 10>r Lih 400 (403) 

(1321) 1 1>0 Mil 2‘ 2s3) 

(t9as)2Sind L R OS (fc I ) 

(i3if) loir Cii C03 (roi) 

(1307) 5 Cil L Jour 434 (430 410) 

0 (1302) 20 Rom 100 (IH) 


isiL iiso US.IJ) j Mia L Joitt 144 
(ijr)i 

(Nee il 0 the ci'es cited in foot 
note 4 1 clow] 

[See nl 0 (1012) If Ind Cas 510 (544 
SU)(Cil) Oross neghsencQ II the 
coiiliict of the rotition toset aside 
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Sen 


binding nn the minor if no sanction ns required by Rule 7 is obtained 
therefor* It is subnutted that this last siew is correct As pointed out by 
Wallis C J , n Mnth ah ChetUar \ Krishna Doss Varti’- the C<xlc caprcssly 
protidcs bj O 22 R 12 tint notlung in Ur 3 4 and 8 of that order 
sluall nppl> to execution proceedings and in O 23 R 4 tluat nothing m 
that order shall appl^ to execution proceedings whlc it contains no such 
proMMon in 0 32 U uould appear to follou from this tluat the Code lias 
hten drafted on the basis that an apphea ion for execution is a proceeding in 
a suit 


R. 1 . 440 ] El 01 V suit In a niinoi’^ shall be instituted 

Minor to *u« by m lu^ nauic* Uj rt poison who in such suit shall 
next friend he Called tlio ncvt liioiid ot the ininoi 

[1877— S 440] 

Local Arnendmenls 


LAHORE 

T1 
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0 tollo vins ' oris were a I ~ 

Sucbier«Qii^ mrj ho ordered lo piy 4n> cost* in ihe 
pUintiO 


suit 1* d be were the 


The loUo 'Ing pxricrvph il lU be *1 fed ~ 

Such rvr<cin ma> be ordered to rx:(aQy costs in the suit as i( bo were the 
pUlDtlfl 


Synopsis 


Note No 

I Scope end ob}ect of the Rule 1 

II Minor who is 2 

( «) W lion a minor maj sue 
xMtlinut V uoxt friend 3 

(/) 'Minor smni, ns. adult see 
note 2 to the next Ride 4 

(c) Suit on 1 olnU of an al 
lc„ol minor xsho is not 
a minor m /let 5 

(fO Where que tion ot mmo 
rit^ IS in diu iitc 6 


IK Obieetien m appeal to authority 


of next friend 7 

IV Tide of Suit 8 

V Liability of next friend for costs 0 
Vi Effect of decree in suits by 

miners 10 

Vli Estoppel II 

VIII Limitation 12 

IX Attorney s costs 13 

X Suits for specific performance by 

or Bsainst minors 14 

XI Suit for posseiiien acainst per 
ton in possession as guardian of 
minor plaintiff IS 


Other ropic* 

r N (3 A 


\pjiicxlll\ ol orlcf to px" Hllonprocpcl 
inc« ‘'<;e 0 3’ ( c eril N tc 
Next It en 1 1 ccPci’nt— ‘^uit wl ether psn*c 
pro^pelcl will See U *1 Note'* Il {"*) 
Next Itlcti 1 ot ni iifif— Sinction ot Court when 
iiecc<«\rv to repr cnianlsue Sell 1 
Not I'* 1 i» (1) and | ) 

Next Ir cn 1— Ui rlc ot a M\1 otnedsn Infsnt 
wl oiler CO {Ktcnl See K * Note 5 


Next frcnl— UI> nee xr\ Note 1 

1 t (li 

I toot ol m norllr— 9 nnliiin ot ci ici e 
S c Note f I l (3( 

SI xll l« ln*lituiel li hu nxtnc e 
Noel Its (t xlmlflj 
\oluiitecr Roor Itii — I rtl er I i« ri^I t to 
»ac ^ 1 t ool2tN{' 
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1 Scope and object of the Rule 

Tins rule j'ro\ndcs thit c\cr> suit b> a minor phmtiff sliall be brought 
in In-' nmic b\ a ne\t fncml ‘ The reason win no proceedings can be tahtn 
b> a intam watbout ilic a<s s-an c of a next friend is on acc )unt of the 
intiin s su ipo'cil want < f tlisjrction uul Ins inaluliu in bind himself and make 
bin « U 1-ab’e for r sts Iful tin ni n t is the rial plain iff tht next fnmd 
i' no a iart\ t«i tin <u m tht pr jtr sense <f the term He onl> represents 
he mn< r s imcrc't md an f r h n In the c »nrsc of such representation 
Ju cai dicvt«e hix «nn s>l«.t r ir tvm mange him although he is undi.i an 
rUipamn not m nuke an aijontimnt which would be detrimental to the 
interests of the nun r a 


Though tin w rtl ahill is u cd in the rule a suit by a m nor without 

a next friend *h<)uhl n i normalh be treated as alonne but an opportunity 

'll uld be giM n t) r nstiiuie the suit in the regular manner* In Doorga 
1/ 'itr n \ Tnhir 1/ I I K 22 t al 270) Sale J obsened It 

w uld Stem that U» rub was iiirndid f >r the protection aid benefit of 
duel d nt' f r It lus h n luld tint t hen a dcfcculant wanes this benefit and 
I r ti n tin sun mi\ pro iid wi hout a next friend Sa Note 3 to Rule 2 
fillowing I 

T f i< d c' n< t proxidc for suits by or on behalf of idols On the 

analogy if this lul however it has been held tliat the Manager or the 

Shtbat' « f an idil can sue on bclualf of the idol winch is considered to bo a 
pcrrctual minor in the c\c of the law s 
2 Minor who is 

Undet section 3 of the Indean Majority Act (IK of 1875) rttry icrson 
domiciled in Baush India shall l>c deemed to lia\e attained major tj when he 
sluii) luve c mpktcd lus age of 18 years and not hefote But if beiore the 
exjiry of the igc 18 a guardean for the pcrsin oi for the property or for 
1 ^tli « { the miniif lias lictn appointed or dcchrctl by a Court of Jus ice (apart 
from the proMsions of Order 32 of the Cnie) or the minors property is taken 
charge of by a Court of Wards then the \ criod of minority is extended till 
the complcti m of the age of 21 ’ 


Order 32 Rule 1 Note 1 

1 (IS ->n N y\ I 1 

ilJOOjJtl fnJI ( •’O) aiiior cm suo 
tJir ugli next (n nd in Mimlaldar s 

IS ) il I oin f-S (00) (Ho) 

I1J2I) 1 1.1 lion lit (UoJ Suit QRainst 
> uAl-iiid ttroigl next friend to 
rec erjr inrtv — Ilmlind as liatn 
iilguiclji niiot rp'isl the ^ait 
(192j) 19 Jioin ’ 1" (j 2H) Minor canauo as 
hearer ol S] ah Jnj 11 1 id* 
la (ISOC) 19 'ta 1 127 (I’O) qiiotinc Daniels 
Chiuccrj Irvetice eth Fdition page 
loy 

2 (ISfl) 7 Cvl 13' (139) 

(lfls3)9Cvl f20 (C30) 

(ISC ) q Buth W R Act N 133 (139) 

(16 0) 14 fautl R 1C2 (1G2) >ext friend 
cannot execute decree after death of 
minor 

(1923) 1923 Cil CjC (050) Thus minor can 
rue \a forv a jiauier 3 though next 


(rienl is not a p'lUji.r 
(l83l)3M»d3 (4) (Do) 

3 (1901) 2S Cil ■’Cl ('>'■0) 

4 (1926) 192S Cit 537 (330) S5Cvl712 

5 I92fh->g 3?J 
(lOrj) 1029 All 857 (635) 

Note 2 


(ISiOj^N \V 1 II C RI69 Cinrdnn ap 
pointed under Act \L of 1«55— 
Minority cxtci la till 21 
(IB35) 12CVI012 (Cl4) 

(lR51)&Cil LR 41 ) (1 ‘>d) 

(1907)29 All G72 (C75) 

(1681) 3 All 593 (roOl Guardian appoinUi 
under Act Mil of 1890— Sliuonir 
extends till 2I 
(1924) 19n Lah 15" (155) 

(1887) 14 Cal o5 (59) Order of appe 4 
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1 , 3 When a minor may sue without a next friend 

Liulcr Settum 32 of the l’residcnc\ Small Can've Courts \ct (X\ ot 
1QB2), .1 minor ii institute a suit for anj sum of moiiLj no cvcccdinj: oOO 
rupees winch mn% be clue to him under S 70 of the Coniract Act, 1872, 
tor wages of jiuccwork or for work as a scr\ant, in tlic saint manner is if 
he were of full age 


4 Minor suing as adult — Su Note 2 to the next ]hile 

5 Suit on behalf of an alleged minor who is not a minor in fact 

Supiwsing a suit is filed through a next fncncl on tht allegation tli it tlio 
pkaintilT IS a minor anti it is su1>sct|ticntlv found that the plaimi'l was m f ict 
a major t\tn on the cLatc of the suit, what is the piopcr jiroccdurc to bi, 
tullowtd in sutli a ease Iht High Court of Mlaliabul in the nntltrmcntmiKtl 
casts Iield that the suit should be dismissed the reason wen being tliac there 
is no a.alid plaint before the Conn 'IJiis xicw has, howceer, hten otcrrulcd b\ 
I Sptcnl Iltiuli dec s on of tht snne High Court which holds that wlicrt tin. 
mi«takc m filing suit i-^ due to a bona fide doubt as rtgards the age of the 
minor, the defect xs a formal one not afTectuig the ments of the case and can 
1 h cured b\ amendment ' The High Courts of Calcutta ^ Lahore,* Madras,® the 
Chief Court of Oudhs and the Court of the Judicial Commissioner of N'ajrpur®* 
ln\c all Iield that the defect m such a ease can be remedied b> amending the 
pi unt and b> remonng the next friend 


6 Where question of minority is in dispute 

Disputes .IS to the question of mmorit> may arise — 

(a) where the defendant who is sued as a major pleads that he is a 
minor In such cases a preliminary issue should be framed for 
the puriKtsc of dtcithng the plea of mmonis, and for the trial 
on this issue a guardian ad Idem should be aiipomicd for the 
.alleged minor i See also Note 4 to R 3 infra 
{b) NMierc the pIiiiiulT sues as a major without a next friend and 
the defendant pleads that he is a minor, in such a case the 
prorodure prescribed by rule 2 should be follow* d 
The burden of prosing minonty is on the pirty ^^allcges itijU 


I II ugh Dll' Uh )io I rrtibrtlc U tateu 

11107) n I on -OtsD (p ) 

11' >7) -1 I '’1U I-’’’' ThoHch »nclx 

tuirllinluli D irj. dUtor. I** mino 
rit« tin rD 1 " coiitinix** till *1 
( 1*107) 11 I H n ' >0 ( -0 J 1 f < iilrr <-! np- 
{vliitiit tiJ P * I luJ Ml iiofit' loe« 
iirit 1 tl«'i 1 1 Jl 

ll- M) I'U \ll \N ^ 11- (11 4 (H ) 
(l'illl-> 1-it O { "1 Mill Miller 1 >r I 

Mirfu^r \cl \\ fit 1-rs— a||iiorit> 
till J1 

(l'"i 1 I I II I n <> ( IP In ci‘e of a 

1 u [witi 1 fin h »ul it ag o* 
’ -»h till I 

\\t , " ‘ ■<*>1 II 1 1 tiny 

'•s I m 11- ^ UKi 
I 111'** **' ltul,n.,(l«i f nfit 
til'" * • "'*h III lU~M»»>»lly 

» - *»je.ir;,’ '."M'' 


I-OlllU 1 1 1 Mill — Nf t oil ttj I ' lilt 1 
n ( ntirt of Jiisti < 

Note 5 

1 (I'.'tqeo vn 'o(u) 

(laiDinji \ii '1 p.) r. viiToi, 

2 (lyai)i M Ml ’O' (.ui 

IVrr i\ (1 I.I ) I I.I \11 f:- {r7j) 

Ml r/-i) 

a (icoi) ji ( »i ') 

(t9J7)l 1J7 L .1 177 (177 I7m 

tlUlt (I'M ) 1 MS I »1 221 ( f 
4 (I I’D X *2i I ill t'i (■! ) 

(1 M>) 191i I.ih '•.».* (I’D The .poUi i 
tlrp I 1< • u /“iRfi ft Itt 
' (msiioiKitii iifiiKi lO'fii'i'' 
r (i«o07 Oiih i .« iiM.’ ) 

Ca <l'»>r)X)' Nil. 40 (( ) IpK*’ ' 

ffifn I on 1 eh tlf of t naj ' 

NoIp C 

1 (10*9) 19’l 1 n 4 I. (I -’1 
J (I902J24 P I 1 lOXIH IP'I 
(1-7S)2' ith \\ K ' (’ M 
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to the qL.mtuin of c\ulcni.c sufttaent to pro\c minority, see the following 
ca«cs s 

7 Objection in appeal to authority of next friend 

If the niin'’r Ins the nght to sue ohjcctiou as to the want ot 

I \ I’tfLCt in tin. anthuntv of the next friend is not fat'll to the suit and 
^ a n t he ni'cd for tin- first tune in appeal i Siicli a defect docs not affect 
th nurits of the case and comes iMlIuti the purnew of Section 99 of the 
Code 2 

8 Title of suit 

la a *uit h\ the nnnor plaintiff, the title and dc-crjption of the minor 
«h lid I'c A a niin r his next friend V, xcr^iis £}, defendant ’i 
Sim'n’'!\ when the minor is the dcfeiidiiit he slionld be described as X, 
a minor b\ guardian ad Item V Ihn a defect or nusdcsciiption in title as 
1< r II -and whet tlie rnuhir of the muior pLain iff ilesenbcs herself as J 
Sir lursclf and as guardian of her minor daughter S, is not fatal to the smt " 
Tlie defect Is a forma' one and cannot afford a ground per S( for interference 
1 appeal! 

9 Liability of next friend for costs 

The words ami niav l>e ordcrcil to pi> an> costs in tlic suit as if lie 
were the phintiii ’ occurring in the corresponding section 440 of the old Code 
liaae been omitted But tlic oinssion does not affect the discretion of the 
I'our' in projicr ca«ts t<» order the next friend to be pcrsonallj liable for 
djvis as for tvani/'Jc tWieii if finds tint the suit nas institmeel bj him without 
It \ hnna /n/rs’ «r wlure the sun is dismissed and the Court is no satisfied 
that the suit was instituted for the benefit of the minors Where, Iioweicr, the 
Cour finds tint there wire reasonable grounds for filing the siut and the next 
friend has been Oona fide m lus conduct, it will direct the costs to come out 
cf the minor s estate i 


(1 'O.j rj \1I -jt Jnl \n 1 (I t-t 

J t iilcti < t > I «itcti n la csrM T< X 

. 1 it 1 f tMj ll 5t» t > 1 llCl* 

It-* j 1 ’ L ll li" • (1 I ) MottiPf * txitonc 
siijjK>tti.l 1 1 i) ro ei{ — hs»t CM 
lienee 

<t“il) 17 Miini (IT)) (!>') 

<1 ilUj 7 In 1 C «< >0 (SI i) I iitrs in I rtli 
ro„i«tcr~r^l luitcMiriict 
(1 >0’) .’7 Mill isi (lo-ll sutrm iit br «l 
ll i« I rtljljii—r tee int 

(IS .1) Siitli W R 301 (inti tt]cirinc ol 

tninir cm Lc tsi c n iiico scconnt 
( 1 ® IJlsriSntli X\ 1 ’ !r(,(''t 0 ) Vipcir 

nice ll not comlii isi 
1 1® 10) 17 C it ><10 (►> jI) tcftifieitc ol Kn ir 
ilijiislnii Hiller let \Ij ol lUj*! — 
Not LM louce 

(ia0>) J Cl! I lour ( ) N (I>o) 

(P^J ) n Ml »7a(l7tj (Uo) 

Nole 7 

1 (ISsO) IRS) I nil Re N I Ifr pigc 677 
(IRsI) 10 Cil rie (134) U IniJ \ip2li 
(!’ C) 

(Ifi)f) Cil 374 (•’Sri 
(I®)!) IR CM 600 (70 j) 

(isss) 11 31 id "oj (no) 

(IJOJJ 1 lucl 0^8 655 (S'.r) 31 \1I7 


t<ieea! o{IsS>)4 MI 1 (3)] 

(lR,')lss. un\ S IJ 3 ( 11 I) 

.MlssJJlR'J I'lm Re No ICO iige!ii 
Note B 

1 (|v-r)l2CM iMiJO) 

- (IKsf) 1 > c ll Is (tJJ 
(HJ3)20 CM iJi (304) 20 Iiil tpi 2a 

(I* C) 

i (lias7) H til 150 (IC3) 

(ISil) 1“ Piltb W R 144 (14a) 

(ISSOJ 5Cal 450 (153) 

Note 9 

1 (H27) 1927 aisllO’a (1024) 

(n’JUJiSNig 43 (45) 

(IR94) 21 Suth \\ R'’)s(’0s) Cj«o under 


2 (lR3al ll CM 213 (210) 

3 (l8sr)10Loni 243 (2a4) 

[See 11,0 (1034) 1034 CjI 474 (477) 
01 CM 227] 
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Save in exceptional cases neither the infant phintiff nor the next 
friend ought to be required to give security for costs 4 Where on the death 
of a deceased creditor, his minor legal representative demands the debt, the 
dcbtoi IS entitled to refuse to paj until his interests arc safeguarded b\ tl c 
production of a succession certificate or of a probate or Letters of Adminis- 
tration, where the minor in such a case sues the debtor for the amount, the 
defendant is not liable for the costs of the suit s 


10 Effect of decree in suits by minors 

If a minor is properh represented by the next friend and there is no 
fraud or collusion or gross negligence on his part, the decree paaacd m the 
suit IS binding on the nainor .as on .an adult and will operate as res jinlicata ^ 
See also Note 13 to R 3^ infrn and Note 69 to S 11, ante 

11 Estoppel 

A ciurt of Equitj Mill deprive a fraudulent minor of the benefit of the 
plea of infancy when by lus conduct or representation he induces others to 
believe iliat he is a major Thus where a minor, representing lumself to be 
of full .age collects rents and gr.ants receipts* or where ht cxccu'cs a registered 
gale-deed representing lumself to be a major* he wall be estopped from filing 
a suit through a next friend questioning the v.alulitj of those transactions 
But the person reljing upon the plea of cstopiicl must himself come wath clean 
Iiands and prove not oiiU tluat fraud was pnaciiscd upon lum b> the minor 
but that he was deceived into action by such frauds In other words there can 
be no estoppel when the truth (of mtnontj) is known to both the partLfis 4 


12 Limitation 

As already pointed out in Note 1, the suit though filed bv the next 
friend IS really that of the minor plainuff and is governed by the hvv of 
limimtion applicable to the minor * He js entitled to the exemption prescribed 
by sections 6 and 7 of the Limitation Act (IX of 1908) s 


4 (1890) 23 Bom 1C50 (102) 

(1031) 1934 Ml 458 (1) (438) 'Slieie » no 
provision m tlie (.ode for tlivt 
6 (1021) Cl Ind Cis 3S5 (330) (Lvh) 

Note 10 

1 (1010) 7 Ind C-is^53S (530) (Oadb) 


not Tc 

presented 

(192C) 1920 Lih 2S0 (200) 7 Lvli 129 Gross 
ncgligencG m not putting up pro 
jer pJcii 

(192o) I02o Jlid 379 (3S1) A j,uvranit fil 
me suit bojia fide without consider 
ini;legi.I aspects— Not fiuittj ol gro« 
neehgence 

, , Note 11. 

U0or,)2ocall2u(127) 

Mn.\?*®®hnoU019 U B 39 (40) 
^ B R 75 Jtmoritj no de 
ot broach ot promise 

2 (IS37V “niler Durmeso Budhist 

3 <J898)25CarGVG®(roof’ 


(1509) ‘>0 Cal SSI (Ss, 30l) 

4 (1903) 30 CM 630 (GlO) 30 Ind App 114 

(P C) 

(1897)21 Cvl 2C7 (270 271) 

11920) 1920 li-vh 372 (373) 1919 PR No 1C2 
Note 12 

J {1831) 7 Cvl 137 (139) 

(1872) 17 SutU W 11419(119) 

(1920) 54 Ind Cas 575 (57G) (U P B R) 

2 (1905) 2S XIad 57 (GO) 

(1892) IG Bom 530 (537) 

(1832) 4 ilad 110 (120) 

(1893)21 Mad 494 (49C) Applieabihty^ o£ 
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13 Attorney s costs 

TJic costs incurred b> the attornc) or solicitor of the guardian or next 
fncnc’ of a minor parts in propcrlj pro'iccutmg or defending the suit are 
rccoscrablc from the estate of the minor as necessaries” under section 68 
it tin Induan Contract \ct (IX of 1872) * The High Court of Madras has, 
inweaer, held that, nherc a suit instituted on behalf of a minor, is repudiated 
i \ him on his attaining maj«nt> pending the suit, and the suit is dismissed, 
the 'ohatnr cannm rccoicr his co>ts from the estate of tlie quandum minor 
hut car proceed against the next fnuid personally 2 But in any case the 
aiK mc\ IS cnutlcd only to a charge on the minors estate and cannot get a 
I cr-oi.al durct aKaiiiM the infmt’ 

14 Suits for specific performance by or against minors 

\s to the maintainabil ty of suns by or against minors for specific 
IK-fi. n ' II cc of contracts cntcicd into by the guardian, see the cases noted 
Ul \\ i 

15 Suit for possession against person in possession as guardian of 

minor plaintiff 

Where A i\as m posjcssion claiming to be the dc jure guardian of B, 
a mm and C acung .as next friend of li filed a suit against A for 
I- - I SI n 11 wa held that the <|utsuon «.as one txclusncly falling ivathm the 
puiMiw of the Cjuardiaub and Wards \ci (VIII of 1890) and that no suit 
lay 1 icff also Note 54 to S 9 

R. 2., [‘S 442] (1) Where n anti t<t in^litnted by or on bobnlf 
o£ a inmor witliout a next tnomi, tbo doiondant 
in.tv.tiip)> toli.wetlio plaint taken off tlio file, 
V itli I'ost'x to bo |Mid by tbo ploadei or otlier 
lioi'sou b\ whom it \vat."piescntcd 
iJ) Xritioo oi sncli a}>piicatinn ^bal^ bo ffivcn to siieli person, 
and t)je Court, attci hc.innir Ins obiections {it any), may mal^e 
•such order m the m.attor as it tliinks lit 
[I'-’TT-.S 442] 

Si/nopsis 

Not-' Ivo I Note JTo 

Scope of the Rule 1 I Waiver or obiecllon by defendant 3 

Suit by minor M'lthout a /fxl friend 2 f Cotlt 4 


U herr sml ii iinti 
lift without nesi 
friend plaint to be 
taken off the file 


(IJO ) " Cl] \\ N 5J1 (t-JS) (I>o) 

(I8T5 Ih7( ; I CaI 220 (’HI 3 Ind Ipp 7 
(1’ C) Claim bUit — Iimitition 
c-il W N 2"H (27 JJ \j of 

\rt 41 

(ISW) 16 5r\d 09 (103, 109 112) S 7 Limi 
tition Act doc« not apply to suite 
under S 77 of the Itcywintion Act 
(IPSj) 7 I’om 179 (IBO) Vpphcntion for 

execjtioTi 

{1832)9 00181(182) (Uo) 

(1891) 17 aiid 180 (192) (Do) 

(1803) 20 Cal 711 (71C) Ci<e under Art 179 
of the Limitation Act, 1877 


Note 13 

1 /187I) 21 CiJ 872 (b'O) 

(1891)700 140 (114) 

(18J9J 22 ai^il 311 (31C 317) 

2 (1891)17 alfttj J57 CaO) 

3 (1017) 1017 CO C>2 (855) 43 Cal 676 

Note 14 

1 (1895) 22 00 515 (531) 

(1893) 20 Cal 509 (513) 

(1900) 27 CO 270 (278) 

(1895) 13 Mul llo (lie) 

(1SJ5) 19 Dom 697 (700) S ut on bond oro 
cutei by minor 

Note 15 

1 (lOio) 1025 Nag 323 (329) 21 Nag L F 75 ' 
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Other lojuc’t 


\ppc\l ‘?ee^oto2 Pt (2) 

Eflect of smt I > n nnr witloit np\t Irion 1 
— 0 il\ irresulirilv ''cc Nofo 3 It (1) 
■\Iinor I ecoiniug imjor 1 cforc Oeci ion See 
■Note It (”) 

■\IJnont\ vppirci t nr fimit on oninirT— 
I rocodurc c Note ' 1 ts (1) tn (( ) 
Minor hiMng ccrtihcilc I S nt l\ 

otJier person is noit Irion I"-! ffuct *5ec 


Notr t 1 1 t ) 

No Api ticitlon 1\ <lof n li it Rule '•till ip 
plies Sec Note 1 It (U 
Objection 1 1 no for c ifter ippointinont of 
I c\t {non I Note It C’) 

StriLii g of! of pliiit— Wlci I i1l See 
Note 2 It {!) 

Sait IS mil or — Re ills inij r 1 fleet See 
Rule i Note 5 


1 Scope of the Rule 

Where t minor sues tiilhout n nevt friend the dcfcndtnt enn under 
this Rule applj to lia\e the pHmt taken off the file But c\cn \athout in\ 
such application the Court is bound to tike notiCL of the minont> of tlic 
pluintiff if the same is dtscJostd in the course of the trnl ind suspend all 
proceedings in the suit until the defect is remedied h\ tlic minor ^ett ng 
himscP propcrlj represented a nc\t friend i 

Where thcie is a certificated puarduan apjiomtcd for a minoi undt.r 
the Guardians and Wards Act (VIII of 1890) but .a suit is filed 1)> a third 
person on behalf of the minor u has been held 1)> tlic High Court of 
Allahabad that the suit should be considered to be filed b> the minor MUhout 
a ncM friend and should be tal cn off the file 2 


2 Suit by minor without a next friend 

It has been held bj the High Court of Calcutta tliat ilus Rule applic* 
oidv to eases ulicrc the fact of nunorir> is appaicnt o/i the face of the plant 
and that the rule does not contemplate an tnqtttr^ m:o the tiucstioii of minori i 
where the plaint printa facte shows that the plaintiff is .a nuajor i In the latter 
ease where on ciiquir) the plimtiff is actualK found to be a minor the proper 
procedure accoiding to that Court is to suspend all proceedings and to alio i 
sufficient utne to enable the minor to have himself properh represented m the 
suit by a nc\t friend If the Court purports to act under thu rule and nkes 
the plaint off the file the order must be treated as a decree di'^nwss ng t! c 
suit or an order rejecting the plaint in both of winch eases an appeal wilt 
lie’ On the other hand the High Court of Bombaj has held that tins lulc 
applies even to cases where the fact of minority is disclosed on cnquir> but 
that the Court should as a matter of practice stay proceedings and allow 
sufficient time to enable the minor plaintiff to be represented b\ a nc\t friend 
unless the plaintiff instituted the suit wath the knowledge of the fact of 
minority and with the intention of dcccumg the Court and of evadng the 
payment of costs m the event of failure in wluch ease the suit should be 
taken off the file 3 The High Courts of Lahore 4 and Madras s and the 
Judicial Commissioners Court of Oudh s have taken the 'ame view 

In any view where the plamtiff attains majority by the time of the 


Order 32 Rule 2— Nate 1 
1 (lOM) 19M L. 1. ISs (IS>) 4 L.1I1 390 

'l'’ )1 oRi „ 3’5 (I G) filing aj 

o Mr, F’eteixt nt rrrn tr 

) 192J Note« 8 (c) u Ttid CaR45G(AU 

‘'V ) 1 cn-n 


(i9ie)i)i8Cii5>{-)V sr) 

(1811) 10 Cii 10 > fior) 

(IS 6 ) 2i butl W R in (I 80 ) 
(1868) 1 Hei L R 0 C 10 
a (1889) la Lorn ^ (11) 

4 (l')->4) 1 I’l 111 IV" (151) 
a (lo*!) i9’3 arid 1 a (Sai) 
r (law)" Oidl Cl 0 J (’ 0) 
(190 ) 11 Oudli C b 159 (iri) 
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cnquin ib to lus miiiont\ there is no ncics-it\ for nn nnicmlnicnt inasmuch 
IS hn <111 dirt to pr'^cced i\Hh the suit’ 

3 WaiNcr of objection b> defendant 

\Micrc 1 dcfcndini ai.-iinxl nliom i suit is instituted by a minor is 
I r I ilu mimniv of ifu idnintifT iml \i cU ts to proceed to trial and 
nkc iIk chance of otitaimnR a decree in lus fnour on the merits without 
<i«-ii ^ am objection under this rule lie cannot f»c allowed for the first time 
1 1 in il when th< trial lias pone ipaliisi lum to eontend that the suit is 

at t nuiniiinable owanp to the tn nont\ of the pLamtilT The decree passed in 
h a < i«c IS not a nullify The im n rtprcsiiitat on of the minor by a nc\t 
non 1 IS < nl\ in irrepulinta « »pa*>U of hemp waned by the dcfcnilant i 

On the ^amc pnnapli it has been held that wlierc on objection taken 
ly till- ilefcmlant a nc\t fnend is api»ointcd for the pla ntiff, the defendant 
< 1 ! 1 T object in apjieal lliat ihc suit was « npinalli filed without a next 
1n nl and \ as i!i ref re n t niaimainaldc 

4 Cost* 

Wleie the ihintitl is bund t be a minor and tlic plaint is consequently 
<urieied to be taken o(T the file of the Court costs should not be ordered 
t< ’m* r >\rrcl from the estate of the minor the pleader or other person 
} T f Mil H the y I vim sh add be made liable therefor t 

R. 3. [S" -Wl 4r)G ] (1) AVholo tilo tlcfentlant IS ft mmoi/ 

Gusrd.tn /r l)f thoCoiUt, On bomg ’sfttl'sfioil ot tho Iftct oi liis 

by ‘ccuM / nunoiitx.'’ cliall appoint n piopoi peiaon to bo 
i/i iriiftidiftn foi the ‘'uit- loi Midi nunoi 

iJ) An oidoi loi the ajijiointinent ot .i pnauhan foi tho buit 
ni.ia bo obt.imed upon apjilieation in tJio name and on bolialf ot 
tlie nnii'ii oi b\ the i«laintiff 

(J) budi aiiplicatiou shtU be Miitjioitod In an affidaMt^ 
\oiif)injf tlio fact that the piojiosod jrunidjan has no inteiost in 
the niatteii in contioiosy in the Miit ad\ei*'0 to tliat of tho minor 
and tliat ho a tit pci^on to he f^o apiiointed 

( i) Xo Oidet shall he made on any application nndet this 
? ah except upon notice to the mnwi^' and to any yuatdtan of 7ninoj 
appointed 0 ) dcclatcdhyan avthouty competent %n that behalf, o) , 
nhc) c thci e IS no such yuntdian, upon notice to the fathei o) otliei 
natural yuaulian of the 7nmo) , o} yulietc thci e %s no fathei oi othei 
natiu al yiun dtnn, to the pcisonm iihose cate tlicmino) is, and 


- oftsc) n Cii jfio (toi lo’) 

n 'l>l) lOlb til Si (*I) TliG iliint inn*t tc 
Icpniel to 1 aie 1 ecu {rojerly ire 
ente I on tl c d ot tl c ij plicatio i 
to ] rnrec 1 with tl e 1 hull 
(IJ IjUiiaiid '1(1) 

Nole 3 

3 (I »’•)) C a 5 7 (jS !) 5 Cil "I 

(If- )>'” Cil " 0 (’ 4) 

C P C 287 I 288 


(iMi) ism til w N 150 (ri) 

(18S1) Bom I J '>G'>(2r3) 
(l&oriioaiul 127 (129) 


1 (issaj la 1 om 2 4 (>5C) 

l-^ee-ibodS ’)11C.ILR U (li)] 
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ofin' lian in<j any objection which may he wyedon behalf of any 
person se> led uith notice under this stih-t tde. 

[1877— Ss -143,440] 


Local Amendments 

ALLAHBAD 

IfZ llic following proMso to *iul» K (l) — 

Pto>jdcd llitl tbe taiuor is unler ten \eirs of -ige nj sucli uoti l bill ' e i ued 
to him 

BOMBAY 

riic vorJs * to the minor a»l in line 2 of sab K (4) slioll be 
LAHORE 

Tlie fQUo^Mng sub rules wore sutistitute I lor sub Itr (3) and (4) — 

PS of the inin-r i 1 her 
1 st likcU to be cs] tl Ic of 
• The list shall const tutt. 


» 4 ) The Court ina\ at ant time alter institution ol tbo suit call upon tb» j la ntifi 
to f irniah such a h>l and in default of comHiincc iniy rojc*t tb“ plan i 
fji) \i \ application (or llic apjoin'mcnt ol ft cuardian for the smt and an h i 
lunusbcd under tills rule shill bo supported by an aBidant venfyiDg tbe fict 
tbit tbe prof oscl guirlim hss no interest in tbe inilterb in eontro\cr«v in the 
suit Rdicr'e to th“t of the imnor nnl that each icrsou proposed is a fit p»r»on 
to Lu so Off oiutcd 

(0) No order shall be made on ftns’ apihcalion under this rule except upon i etice to 
aua guardiin of the iiiinot appointed or declared b> an BWtbority comp-tent in 
that behalf or where there h no such guardian upon notice to the Iither or 
Ihcrnaturil guirlian of the iniDor or aihcro thero is no father or other 
I itui il guardiin to the i t.r'.ou in whoso eatc the minor is and after hearing 
iin ohj tion whish mil I uige I ou behalf c( person seried with notice 
under this aub rule 


Provided that tho Court inai if it secs fit, issue notice to the minor al 


MADRAS 

Ddcle 1(T 9 and i and substitute m lien thereof tho new R S set forth below — 


Quftlificftlion* to be ft 
next friend or guardian 


3 (1) \nv pH«oii who IS of sound uund aul 

Ims nttaiued mijoriti may act as nett fri lJ of i 
minor or as Ins guardian for the suit 


I’loiilc 1 that the inteic t of that iir^on is uot adicrsc to that of the miiioi anl 
that he la not in the ct»e of i nett fti-nd, adtf-aJint or, in tb- ca <. of i 
guardiin for tbe smt atlaintitf 


boro a minor bfis a guardian appointed or declared bj computent ai thoiita, 
no jerson other than the guardian shall act as the 
next frn.nd of the minor or bo appoint 1 hi» 
guardian for the suit uule s the Court cou ider<. 
lor reason!, to le recorded that it i (ortho minors 
weUato that another j crsoii U, permitted to act or 
he appointed as the case mii be 

- - t' 


Appointee] or efeefared 
guardians to be prefer 
red and to be supersed 
ed only for 
recorded 


reasons 


Guardians to be ap 
pointed by Court I 


(4) \n order for tbo appointment of s gmtdiiii for tho suit iiiaa obtained upon 
application in the niuic and on behalf of the 
Appointment to be minor or b\ the idaiutill The application wheco 
on application and it is la tbe pUintld shall ect forth lu the order 
where necessary after of their suuabilita, ft lul of persons (with their 
notice to proposed full ftddrc'ses for seivice of notieo lu Form 
guardian 11 \ «et forth in \pieudix K hereto) who 

arc comietent and qualified to act as gnardiau 
lot the suit for the minor defendant The Court inai , for tea ons to be recorded 
to ab ^ Iftrticular cKi. exempt the aiplieant from furnishing the list leferted 



I 
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I T1 c ipi'* Jli'n rcfcwl to m tlie Above vuh rule, whether mtde by the rhmtilT 
t ou Lcliitf i ( the minor (Iclcudvnt slull bo sup 
Content* of offidAvit portci bv »» Jtlidivit vcrilMUg tho (iLt that tho 
in support of the op |ropncl guirliaii has not or that no ono of tho 

plicfttion for appoint irupcHi.1 buirlunsln* iiiiy interest in the tint 

ment of guardian iirs m k.outro\crsy lu tho *uit iiIvltso to that of 

tl t iiiuur ml that tho proixiacJ pinrhin or guar 
fill < arc 1 1^ r i t* u f iflidiMt shall further stito 

a thislJ tho iiuiitan of ci h a fo) pirticulars of any existing 
Ruariiiii aipiutct r d« lirtl b kompetent nnthorit) (t) tho iiamo anil 
id Irr ' tl o p 1 on t anv nbo t* tho rf« facto gii lulinn of tho minor (c) tho 
nil 1 ^ III 1 1 1rck^cs of pkroiis i( ana tibo in tho csiiit of either tho naturil 
fae guirJiiiiuttLu guardian appointed or dtebred I y competent 


1 ) 




- n», fk 

tablk I 
Application for ap 
it of guardian 
o be separate from 
ipplication for bring 
ng on record the legal 
’epreientallae* of a 
Irceaied parly 
o U 1 II Ic I iilk 


nt k 1 1 


s to act 


r ba reason of relationship or interest 
4 guardian for tho minor (or tho suit 


petitions 


Notice of applic 
lien to be given 
persons inleretted 


n any application under sub R (0 aboao except 
upon uotiko to auy guardian of tho minor appoint 
c t or dccitrc I ly an authority coiiipettnt in that 
Uhalf or avheto thcro IS no guardian upon notice 
to tbo father or other natural guardian of tho 
the minor defendant minor or wiicco (horo is no father orothcc natural 
other than the pro guardiau to tboiktsoiim avboso care the tninur 
posed guardian is and alter bcariog any objection which may bo 

urged on behalf ol any jersou served avitlinotieo 
under this sub rule The notice required by this sub rulo sball bo sorted six 
clear davs Irforo the dar namel m the notice for tho heating of tho applies 
tion and may bo in lorni No It set forth ui Vppendix 11 hereto 
(>j \\ 1 era the apjhcatiOQ IS by tbo plaintifl ho shall nloug with lus applieitioti 
aod aOidavit referred to in sub Kr (1) and (6) 
Special provision j© ‘ - » 

shorten .delay m get 
ting a guardian ap 
pointed 


‘ul>-R (l) abote together 
the fees prcscribod for scr 

propo«cd guardians sigoifa hi. or their consent to act, tho (.ourt shall 
appoint one of them and intimato tho fact of such appointment to tho 
p< r un ajpointcl by rcgislcred po.t If uo nno of the per'ons served 
enidcs bis consent to a''t, tbo Court shall irocceJ to serao siinultaiicously 
ani;lL'’r kicwtcd two if so many thcro be of Iho persons namod fn tho list 
' ’ * I nJcr sub R (1) shall 

• > ' B days of intimation 

I ly tho prescribed fco 

(Q| ' u person shall without Ins consent, bo appointed guardian for the suit 
Whenever an application Is mado proposing tho 

No person shall be ap 
pointed guardian with 
out his consent 


(10) here the Court finds uo 

Court guardian 
when to be appointed— 
How be I* to be placed 
in funds 


person fit and willing to act as guardnn lor tho 
suit, the Court may appoint any of its officers or 
* " lian and may 

that ofiiccr 
uardian shall 
any one or 
t of any fund 
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in Coiut in icli the minor is interested and inav giic directions for llie 
1C pasment or nlloiratitfi of the costs as justice and tic circumslmocs of tlu 
case nla^ require 

{ll) cn a Riiirdmi for the suit of a minor dtlciulTtit is ni pointed and it is 
made to aj jear to the Court tint the guardiin is 
Fundi for a suardian not in josscsslon of nns or siifTicicnt funds for the 
other than Court guar conduct of the suit on I clnU of the defendant and 
dian to defend that the dcfcnltnt Mill be prcjiuliecl in Ins dc 

* IS 1^ *1 /s ~ f _ jjjjj to jjiae 

his defence 
intin in the 
I shall f le 

NAGPUR 

i'orit 1 lit? sftfijfc the following — 

3 W heie the defiii laiit IS a minor the Court 
Guardian for the suit on I cing satisfied of the fiet of Ins iiiinontj shall 
to be appointed by Court | point n proper lerson to he guild lan for the suit 
for minor defendant t C such miuor ' 

OUDH 

Idcl the following ptOTuo to sul It (f) — 

Provided that if the ininot is under ten >eir« of ago no «»ch i oticc shall Ic i»sucl 
to inm 

RANGOON 

The (ollowins shall be siilwfifMfe I nameU — 

3 (l) \\ here anj of the defendants IS u minor theConrt on being satisficl of the 
fact of Ina minofiti shall nipointn proper guirdiin for tlio suit for inch 
minor 

( 0 ) " <••>/» plaint lut of 

noting os guardian of 
of an application dull 
apjointed guarliin of 
leh persons svl other he 
autliocily or n natural 
or and shall give ♦he 

' , inu al 0 be obtains 1 

potto 1 bv an affidiTit 
re-.! in the inaltcts in 
hat 1 0 IS a fit icrsou 

lie except uj on notice 
anlhotily competent 
oil notice to the father 
IS no father or other 
IS and after hearing 
an scrard with notice 


to be so appointed 
(5) 


■Note No 

Scope and'ohject of the Rule 1 

Shall appoint a proper person to be 
guardian for the suit 2 

Title of suit against minor 2 A 

On being satisfied of the fact of his 

^hen defendant pleads minority 4 

js^y^”^*'®P'r*»entation 5 

formal order of appoint 
presL, ,®““'^"‘'"Suhflantial re 

Uleghl ® 

® In appointing guar 


Note No 

dian 

Decree against major treating him as 

minor and vice versa B 

Such application shall be supported by 

affidavit— Sub Cl (3) 9 

Service of summons JO 

Notice to the minor and his guardian J I 

Duties of a guardian— Gross negli 

gence , * 

Effect of fraud or gross negligence of 
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Ollier Tcpic% 


\ll1i ililil' if oricr 1 1 cTcciition riocicJ 
irp' c 0 ’ Pinpril 

1 tcpptl Note ^ I'l (B 

rnsriliin ti''l njpinJcl — \\ licll cr Iccrco i-* 
^3lll ‘'fc' 'Sole 1 t (1) 


o 

Mjnn — \\iicn cm fmicich iluirn. Sea 
}^otr<> ’* 12 ntul 13 

^'ORjuriliin 'll litem— I fTi t on limitation 
«, Note 2 Pt (I) 


1 Scope and object of the Rule 

The objcci of t!ic ride is to see lift tlic minors interest docs not 
•■uiTcr and tint lit is proptrl> rcprtstiittil m a suit filtd against him ^ The 
Court cannot, therefore bt too jcilous m observing the requircmciits of the 
ku% in regard to infants and in «tcing that their interests arc properly 
safcgtnrdcd It should be «alisficd not merdj that the proposed guardian is 
a fit and projicr pcr&on to ict as guardian but also tliat he lias no interest, 
dircctl> or imLrccth adverse to the imiiot - 2 \s to the applicability of the 
rule to proceedings other thin suits see the undermentioned eases 3 


2 Shall appoint a proper person to be guardian for the suit 

The provi'ions of the rule ire manduory .and the Coujt is bound to 
appoint a proper gturtLm fo- i mmoi defendant’ The appontiiviit is rot 
a mere matter of form The Couit is Loam! to sausfy itself tliat tlic proposed 
guardian is a tit and proper person u represent the interests of the minors 
A decree obtained against a minor vuthout appomung a guardian for him 
as required by tlus rule i» nullity (see Not<v 5 , tnlra) The principle that the 
manager of a joint Hindu family represents m hugaiion the other members 
including minor co-parccncia does not apply uhen minors aic made parties 
lO a suit, the Court is, therefore bound to appo nt i guardian for the mmor 
defendant even though the manae,ui„ member of tlic family of which such 
minor is a member is a co*dcfcmlant j 

But the f4act that the validiiy of th,. pimccdings depends upon the 
appointment of a proper guarduan for a minor defendant docs not mean 
ilut for purposes of limitation a suit is not v ihdly tiled until a guardian ad 
Uteiv is appointed for the minor the msMution of a suit is complete and 
‘aves limitation even though the fuiihcr ptogrcas of the smt depends upon 
the api>oinlment of a smtablo guardian « 


2 A Title of suit against minor 

In a suit against a minor the muiot should himself be made, and 


Order 32 Rule 3 — Note 1 

1 (1J>7) l ) / 1 m ( 13 K I ) 
i tl002j .1 Vll sj ( )•< " 11) I 1 

tlD 0) IJ 0 tJ i ill IM (II j » i)i J ( 
CJCi 

(189J) IbJJ li U 1 'c 1 I 

" (lOtJ) I'JIJ Oudli 1 3(1 3) Pu) lo J t 
ipply t ) 1 irm ii iio 111 uut 
L P J Old nt\ iiui, Vit 
(ton) 1J31 \n f o if ) viiii I 110 

ecc 111 S' 111 1 o>enu 4 . L iil 

(1027) 1927 (.il 374 (3"1) IJo s nob nuly 
to CO nmutatioii pixicliiigs unlci 
Jlciigil Icl aiKy Vet 

(1S7,) J Poiii ir C R ”39 (230) 1 toetrding? 

to 1 le and eiifatcc iii vwiitl aio ot 
tlio iivturc of a suit undci S 2 ot 


Vtt W of 13ol in I minor has to b5 
I to I by hoi i 1 1 certiticata 

I i li mil tratini 
Note 2 

1 (l U) 1 20 Horn 54 (j 6) 44 ] otn '"07 

fin4J ini Oidh 107 (10'^) Ih Oudb Cls 

H n ) IJ17 Vll 477 (4 9) 39 Vll 8 

il -<1 i jT f p \T>T>e/iV(ai 


3 11931)1931 Vll 180 (130) 53 Vll I”? 

4 ll90s) '•0 Ml 55 (oC) 

(1917) 1917 Vll 177 (1"9) 39 Ml 8 
(1927) l9->7 Ml 787 ("87) 49 Ml 609 
(lJ'0)5t Inil Cas 575{a7C) (U 1’ B E) 
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described as a dcfcnchnt, some other person being inmed as gmrdxan 
Thu> a suit against CD a minor, should describe Imn as ''CD, a minor, 
of Mliom £ F guarcbm ad litem i 


3 On being satisfied of the fact of his minority Sk. tho under- 
mentioned el'll ^ 

4 When defendant pleads minority 

When A defendant who is sued as a major pleads tlut he is a minor, 
the proper procedure is to rust a prelim rary issue on the question of his 
mmont\ and gi\e a finding thereon In the proceedings for the determination 
of such issue howcicr the illcged minor should be represented bj a guardian 
nd htem apjio n.cd b\ the Court If it is foi nd tint tin. defendant is in fact 
I inmor then a gi..,irib in should be appointed for the suit If not, the guardian 
ippointed for the cnquirj should cease to act i On the analog! of this prmciple 
It has beta held that where a minor applies to be brought on record as the 
legal rcprt'cntatiic of a deceased partv the Court ought to appoint a guardian 
for the purpose ot the enquiry as to lus being the legal repre entatnes 


5 Non represenlalion 

\ minor cannot be considered to be a {iart\ to a «utt unless he is 
reprc'ented therein b\ a dul\ qualified guanlian \ decree passed again** a 
mmoi not so represented must be regarded as a decree pis*ed agams*' a 
Iverson not a part> to the suit and i*. therefore without jun'diction null and 
Noid i In order to set a«idc such a decree it is not nece« av. to show that the 


HN-.i 4 Ml r (?i) 
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Not« 2 A 
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C*?!® jUo ( 1113) I’ji nt 101(110) 
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Nate 4 
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(. lat 
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mmo’' Ins ‘^ufTcrctl any prejudice b> non representation 2 It is not, however, O 
rccc‘vir\ to «cl aside such a decree The nunor ma> ignore or disregard the 
decree * Not being a pnrt> to the suit the nunor wall not be barred b> 

111 " p-maplc of res itidicala from raising the same questions in a subsequent 
«ut as were decided in the prior suit* On the same pnnaple their Lordships 
of t' c Pnia Council liaic held m Rasfiid iin nissa v Muhammad Ismail, 

ILK 31 \11 572 that a minor not represented in the suit cannot m 

caccuiinn object to the cvccu-.on of the decree** Their Lordslups obseried 
as t'^11 ws Section 244 tnow S 47) of the Ciiil Procedure Code applies 

to qcc lions ari'ing between parties to the suit m wJnch the decree 

wa I"'* ed tliat is 10 between parties who were properly made parties in 
acco dance with the proiasions of the Code It wall also follow from this 
that a nnno- not properly represented in the suit and against whom an ex 
parti decree In^ been passed cannot apply under O 9 R 13 to set aside the 
iX parte decree inasmuch as under tliat rule only a dcicndant, that is a 
jcr^^oi p’-opcrly made a defendant ean apply This is the vacw of the High 
Co>.rt of Madrasi and ilic h 1 dic 1 . 1 l Commissioners Court of Nagpur s The 
Hir’i Court of AUalnbad® and the Cliicf Court of Oudhr ha\e howeier held 
tl.a Such an application is mainiamabU In new of the Pnv-y Counal decision 
ncitKm.d above it is submitted that the litter view is not correct 

Where an vieompctcnt or dnouaUhed guardian is appointed for a 
minor party the position is the same is if no guardian is appointed at all * 

\s to a hen a guardian ad litem can be regarded as a disqualified person and 
when not see Notes 4 to 8 to R 4 infra 

W’herc a minor is represented in the suit by a duly qualified guardian 
he becomes legally a jxirty to the suit and the Court acquires jurisdiction 
to decide his case « The decree passed against him m such a case is binding 
on 1 im as mucli as on an adult and the judgment will operate as res judicata 
igan t him in subsequent proceedings w The law howeior recognises a 
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3 (Ir'rribpjl .ns, n <lf*fcn(hnt, some other person bcin" nnmccl as guardian 
'ilius i suit ngninsl CD, a minor, should describe lum as “CD, a minor, 
of vliom C / js gmnlnn ad Idem i 

3 On beinp tatisficd of the fact of his minority See the under- 

iru iitintu il c isfj ^ 

4 When defendant pleads minority 

When i (lefrndnnt nho is sued is a major pleads tiiat he is a minor 
the jiroper jiroccdiirc is to ruse a prctwimari Issue on the question of lus 
minority ami riv( i fimhnr thereon In the proceedings for the determination 
nf furh Issiu, however, the alleged minor should be represented b\ a guardian 
ad nil in fippoiiicd b> the Oiirt If jt is found that tlie defendant is in fact 
II minor, then t j luardi iti sliould be apiMmitcd for llie suit If not the guardian 
ippohiled for tin (iii|uir> should e‘ase to .act i On the iinIoj,\ of this prmaplc 
it Ills hicn held tint where .i minor appbes to be brought on record as the 
)oi al lepuseiiiatue of a dcce iscd part% the Court ouglit to appoint a guardian 
foi the purpose of the cnqutr> iis to lus being the Ie,.al representatives 

5 Non rcprcscnlatton 

A minor cmnol bo considered to 1 c a jvaii> to a suit unless he is 
iciircwnied therein b> i <hil> <jualiiicd giuauUan A decree passed against a 
nunm not *«) u presented must be itgarded as a decree passed against a 
jierson not a i>Ari> to the suit and is therefore witlioiit jurisdiction null and 
void V In order to s( t aside such a decree it not ncce'*'=ar\ to show that the 
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miro" 1.1S ‘ulTcrctl .my prcjiuUcc b> non-rcprcscntaiion 2 It is not, however, O 
rccc .■’n 'o *ct .osulc such 0 d'-crce The minor ma> ignore or disregard the 
decree ' Not being a partj to the suit the minor will not be barred b> 
ll c p-i ei] Ic of res iiiilicata from ramng the same quesUons in a subsequent 
‘ui* . s were decided in the prior ‘iiut’ On the same pnnaple their Lordships 
ot t’ c Prnw Council luic held in R,ashid~un nis^a v Muhammad Ismail, 

ILL 31 All 572 iliat a minor not roprc'-cmcil in the suit cannot, in 

cNccvtiM object to ihc c\ccu_on of tho decree Tlicir Lordships obsened 
es 1 11 1 « Secuo ‘1 244 now N 47j of the Cml Procedure Code applies 

to ijiC'tions •ari'^iig biiwten parlus to the suit in which the decree 
\ as j cil tLat is o >• u pirucs who were propcrlj made parties in 

accorda cc wiih il c j ro\i'ions of the Code It wall also follow’ from this 

that a 1 1 0 ' no p-< pcrl> represented in the sun and against whom an ex 
parti c cc has been iia««c«l cannot appK under O 9, R 13 to set aside the 
LX rirti Ic rc< u a inucli as uinlir tlial rule onl> a dclcndant, that is, a 
rc’-‘oi p o, crK null 1 deftmlam < an appl> Tins is the \tcw of the PLgh 
Co Midra'< ,it J th< ludnul < nmmis sinner s Court of Nagpur 5 The 

Hii. ; < f \llahktad« and tin « hict ( ourt of Oudhr have, however, held 

U.. -11 a.'ph It I n m.aim.an.ihk In view the Pnv> Council decision 

I - nbmmid that the latttr vacw is not correct 

While .111 iiicnmpetent or disouolified guardian is appointed for a 
t . I‘>irt), the position is the same as if no giuardian is .appointed at all ^ 

\s 10 t hen a guardun ad litem can be regarded .as a disqu.alificd person and 
whe not. sec Notes 4 to 8 to R 4, irtfra 

Where a minor ij rcprc<cntcd in the suit by a dulj qualified guardian, 
lie 1 1 onie-. legally a partj to the suit and the Court acqiurcs jurisdiction 
to 1 1 Ills case « riic decree passed against him m such a case is binding 
on 1 n is much as on an aduU and the judgment will operate as res judicala 
j„ai i liim in subsequent proceedings 10 The law, however, recognises a 
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3, substantive right in lum to avoid the decree so pissed if he can csfabltsh that 
the guardian has been grosslj negligent in the conduct of the smt and if he 
suffered prejudice by reason of such negligence u The minor can cxcrci'e 
this right in various na>s — 

(1) If the decree is an c\ parte one, he ma> apply under 0 9, 
R 13 to set aside the e\ parte decree The ncghgence of the 
guardian imv constitute a sulhcient cause for setting aside 
the decree vvitlun the meaning of that rule 12 

(2) He ma> prefer an appeal front the decree iiaa 

(3) He nia> apply for a review of the judgment i 2 i 

(4) He may file a smt to set aside the decree >3 

(5) He ma> even, in defence, show that the decree ii» not bmtling 
on him on the ground of gross negligence of the guardian and 
consequent prejudice i4 

Where a decree is set aside on the ground of non-rcprc'entation or on 
the ground of gross negligence of the guardian m the conduct of the siut, 
the minor is remitted to his original rights as it stood before the decree, and 
the Court, can, under its inherent powers, revive the first suit and proceed 
with It from the stage at which it was declared that the proceedings were 
illegal as against the minor ts 

€ Absence of formal order of appomlment of guardian'-'Substan 
tial representation 

Where a minor defendant is cffcctivclj represented by a guardian with 
the sanction of the Court the mere fact tliat a formal order of appointment 
was not passed will not render the decree a nulhty as m the case of //o//- 
represcntation The absence of the order of appointment is only an irreguLantj 
which in the absence of anj prejudice to the minor resulting therefrom, wiU 
not be a ground for setting aside the decree ^ On the same principle it lias 
(lBSG)12CilC9(71 TC) 
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I cc 1 IicM t'nl vv niU of a ri«iuuid b\ S 3 of the Bengal 

Nfn or*. \ I 1850 now ict^ iU«I l>\ tiUirdj-iiib and Wards \ct \ HI of 1890)2 

o a vnv dc<icni tion » f th? »un>r m Ihv. jik vdingsi are cvnls rrvegulautici \vUvch 
< o! ccc‘<anK fatal j the ai a 

7 Illegal procedure in Appointing guardian 

\ tlifi t »r iiu III pro tduri in ihe ipp niitniLiit t a guardian 

rJ ! ii r le i' o oi’\ an srrcguhntj and will no he a ground for setting aside 
the decree unle ■> it liad the efiect of caus ng prejudice t > the minor ^ In 
1*1 N liar 1 1 lie! tin II K 30 Cal 1021 their Lordslups of the 

ludiaa’ < irr ttec if cr iinprr>sing upon lilt Courts in Iiul^ the importance 

f f(’] ving -tnclla the rules !i.d down bj the Cotlc proceeded to observe at 
jng' 3033 Dut tt is q ti c another thme to sa^ that a dcjci.t in foUonins 
ih nih'. IS iieres tinl\ /alal to the proceedings \ppl>ing this pnncipl'' it 
lua b(in licl ’ Lt i f ulun to isstic not cc ns rcQinrcd b> Sub Rule (4'^ or 

i3 e ab‘-ri re < f » r o oij i ► Jdc nn nfTidn'it ns required b> Sub Rule ( 3 ^ are 

u V n irrvgular les wlucli In ilicmsiKcs cannot render the decree void nnd 
r.innit bi n gr iind for «cmng nsidc the decree tinltss prciiuln-c is piovcd to 
ha\e resitltc 1 to the imtior The question whether tlic minor wns prejudiced m 
nnj iwnitulnr ui''i dtpends ui>on the fncts and circumstnnct-s of that ease and 
docs not ncccs«nril> fellow from the jrrcgulnnt> in tlic appointment of a 
rtUardian ad litem * 
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8 Decree against major treating him as minor and vice versa 

A major defendant who is described and impleaded as a minon or a 
minor v.ho is treated as a major and impleaided as suclw cannot be treated as a 
party to the suit and xs not bound b/ the decree passed in the suit But if 
the major defendant is aunre of th^ defect or takes part in the proceedings 
uithou' object on he will be estopped from qucstiomng the validity of the decree 
later on a 

9 Such application shall be supported by affidavit — Sub clause (3) 

■Vn application for the apjxuntment of a guardian should be supported 
by an affidavit stating the fact of minority of the defendant and tint the pro- 
po'^ed guardian is a fit person to be appointed as guardian The Court must 
be satisfied that the person it appoints will safeguard the interests of the mirur 
and that he has no interest of his own which wall come into conflict wath thar 
of the minor i Bui as already pointed out in Note 7 the absence of such an 
affidavit is only an irregularity and cannot render the decree invalid" 

See sub-R (3) of R 3 substituted by the Madras High Court as to 
the contents of the affidavit in support of a petition under this rule 

10 Service of Summons 

There is no speafic mode prowded for the service of summons on a 
minoi defendant It should therefore be served in the m inner prescribed for 
service of summons under O 5 ante' Where however a guardian has been 
ippointcd in the suit for the minor notice of an apjveal from a decree in that 
suit need only be served on the guardians 

11 Notice to the minor and his guardian 

No order should be made under this rule appointing a guardian for a 
minor defendant imlcss and until the necessary nouces are given to the persons 
referred to in the rule ‘ The object of giving i nouce to the minor is twofold 
he may not be a minor at all m wluch case he may come to Court and defend 
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3 ground of defence 'iviilablc to be i>iit for\ arc! on behalf of the minor s '^or 
IS It the duty of the guard nu to ruse fmolous and untenable defences e And 
It uill be no dereliction of duty on his part to refuse to htigatc on behalf of 
his uard a claim uhich he knows to be false and unfounded in fact ’ The iest 
IS whether there has been cult able ncglecl of the interests of the minor and 
whether there has been in the conduct of the suit any act or omission on the 
part of the guardian wl ich lias resul cd m prejudice to the minor s 

13 Effect of fraud or gross negligence of guardian 

It has been obseitcd in Note 5 anlc that when a. minor is icprcsontcd 
m a suit by a didy quaUfied guardian he becomes legaU> a paiiy 
to the isiut and that the decree r*rssed against Inm is binding on lum as 
much as on an adult and that the judgment will operate against him as ics 
\udicata in subscq lent proceedings But wl cre the guardian has been gudty ot 
jrand or collusion the minor like any othei part> to a su t can under the 
provisions of S 44 of the Indian riidcncc det avoid the bar of /es judicata 
against I im by prating such fraud or coUusion It has been held b> the High 
Court of Madras that on the analogy of the same section the minor can 
avoid the bai of res jnUcatn by showing that the guardian was gudtv of 
gross neghgcncQ in the oond ict of the su t ^ In the uuicimcntioned case the 
Higii Covut of Ulihabad has also held that tic judgment obtained against 
a minor in a suit in wludi the giardian has been guilty of gross negligence 
IS not res judicata against him It has hoicvci reached this conclusion on 
the vie V tl at the prmaplc of S 44 of the Ftadc ice Act cannot be applied to 
such a case bi t tliat the niinoi ceases foi all practical purposes to be a. 
party to the suit when the guardian is guJty of gross negligence and that 
tl crcforc the prctiois deasion was not one betveen the parlies to the sub 
sequent suit and that thercfoic theic could be no res jit I cafa It is submitted 
tliat the rcasoi nie. is not correct Where once a guartLan ad lilcin is did 
appointed for a minor party he becomes as has been seen alieadi Icgall 
a party to the suit ai d the Court acqu res junsdict on to hear his case He 
cannot cease to be a ivir*y or continue to be n party from tmic to time 
according as tlic guardian is acting i cghgcntly or otherwise 

14 Probate proceedings 

Although as a rule of practice it maj be c\iedieut to ha\e a guardui 

appointed wl ere a will of i lucli probate is sought affects the interests of a 
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nil ii S 141 rtf the Oxlc nnd consequemK 0 32 will not apph to O 
I orcc linc' in prob itc wlucli ln\c not readied a co/itciilious stage “ f 


R, 4. 1^'“ ^**6 4r)T j (1) Am ]ici''On" nhois of O 

Who m«y j c< inmA nm\ hut atlatitcd wajol itt/ m.a\ acta'' 

HOXt ft 100(1 of .1 11111101 0) (1‘i IllS <niU) (Udl} fOl 

ihr suit 

Vi '•wtlM that the of j^uch pa^on is not ad\cise° to 

t’nt of tin' inintii .uni that ho is not «i the rase ot a next h tend, a 
<!' loinl ml oi . /n the (Kj, of u <fu(t}(liun fo) the suit, a plaintiff 

i2 .1 imnoi luts a "ii.ndi.m a])]»ointcd oi deelaied bj 

« >111 1 ». t* lit inth<»iit\ 2^ no iK>ison other than such guaidian shall act 
<'• Hf 10 xi n tend of tia mnioi <n ho ai»)»ointcd Ins gnaidian ioi the 
"int nnlr>ss rlio ( unt « onsidoi" U i loasoiis ti» bo locoided that it 
i" foi tho mnioi N w I'llai o ill It poison lo jjoimittod'- to 

1 1 . I !>•■ \]i)>i.intod as iiieoisoina\ bo 

. \.i pn diiill futhout hii> lonscnt'' hr appointed (juauhan 

; t d '•o ( 

4' ^^ho^o tlioio is nu othoi poison lit and willinsr to act as 
udiau foi the suit tho Couit maj appoint any ot its ofiiceis to 
1 '‘Wrh iinnuliRn.'' and may dncct that the costs ih he vicinied hij 
virhojfari m the pe) fonnanre of Ins duties as such giiauhan shall 
he home • din I Ijii the pai tics 01 hi/ ani/ one O) moi c of tho pin ties to 
the 01 out oi a III/ fund tn Cotnt in uhtch the is interested, 
and inaij i/ti< dilutions foi the icpai/mcnf or allouance of such costs 
as ju’^tw and the ciuiimstances of the case inaij iciimic. 

1.1!s 77— V 44(1 14 b -14'), 4%: of 0 Gj R 13] 
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Local Amendments 

tl ( Hn 1 g lot I ^ — 


4 I \\ I e a ninor 1 •»« a gtnrdnn ilpojttclor lecUred eo nj ctei t niitlo 
rit I pcK II tlirr tinn sucli Eutrditu ihall let next Inciid except bv 
]c3Xc of tl p ( ourt 

s li j t to 111 1 r VI lOM of sab K (l) an> icr«o t wlio is of f lu I mind 'in I 
1 attuned I ij its miv icl as nest fricii I of a iniDor unless the i itcrcst of 

I [ ou IS dv r o to tl xt of the tn nor or ho is a dofen lant oi tl e Court 

I il LT ir I 2 to be recorded con tiers 1 iin unft to net 

-1; i V xL In 111 except as othcewi o proviled bv Cl ( 3 ) ot tin rule 

1 t tied to I o icii lb rrsel from tl o e tile of t! 0 m not nnj expenses incurred 
I 1 1 1 vh I ctiut, for tl c 1 II or 

4) JhoC rt m IV III Its li crction for rrxso tolc recorlcd award coats of the 
suit or tomi n itio 1 un Icr *5 Sj t or S 9 o agiinst tl q nest friend personalis 
iH it 1 c were a pHmtiO 

I ) C sts or coinpcnsatiomv atdcl Under Cl (f) shall not be lecovenble by tho 
R arl ill from tie estate of the mir or unless the decree exj rossh directs 
cl at tl c) si all be so recoTcral Ic 
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CALCUTTA 

Substitute the iiorda IlTcept as otbermea proricled in this order,” /or the ttoids 
Where there is no other person fit and willing to ict as guardian for the 
suit 

LAHORE 

New sub E (2 a) was inserted — 


(2 a) W here a minor defendant has no guardian appointed or declared ha com- 
jieteut luthontj the Court may, subject Co the proviso to »ub E 1 apj’Kiut as 
las guirdian for the suit a relatiTO of the minor 

If uo proper person bo aaailible, who is a relative of the iiiinoi thi. Court 
shall appoint ono of the other defendants if any, and failing ‘-luh other 
dcfcndiDt shall ordinarily proceed neder sub E (4) of this rule to appoint ono 
of Its officers 

and the following words were added to sub H (3) — ’ 
but the Court ma\ pre:>umo such consent to baie been gnen, unless ii i-y ex 
pressly refused 

MADRAS 

See Local Wiieadmcnts to R 3 supra 
NAGPUR 

TorR 4 siibsfifHfe tho following — 


Wha may act a* next 4 (1) inj person who IS of sound miud and 

friend or guardian for has attained inajorits may act as next friend of a. 
tbe suit minor or as his guardian for tho suit 

Froaidcd that the interest of such person ts not adverse to that of the tuiror and 
that ho IS not in the ease of a nest friend, a defendant, or, in the ca e of a 
guirdun for tho suit, a plaintiff. 

(2) Wh 


DO 
or . 
rccc 

act in either capacita ” 

OUDH 

Siibslxtiite the following for R 4 — 

4 (1) W'here a minor has a guardian appointed or declared by compitent 

AUthorjtv no person other than such guardian shall act as nest friend escopt 
by leave of the Court 

(2) Subject to tho provibions of sub R (1) any person who is of sound mind and 
has attained majority may act as next friend of a minor, unless tho interest of 
such person is adverse to that of the minor, or he is a defendant, or the Court 
for other reasons to be recorded considers him unfit to act 


(3) Eaery next friend shall, except as otherwise provided by sub R (5) of thia rule, 
bo entitled to bo re imbursed from the estate of tho minor any expenses 
incurred by him while acting for the minor 

(4) The Court may, m its discretion, for reasons to be recorded, award coits of the 
snit, or compensation under S 3S \ocS Oo against the next friend per onally 
as if he were a plaintiff 

(5) Costs or compensation awatded under sub E (4) shall not bo recoverable by 
the guardian from the estate of the minor, unlc-s tho decree expresslv directs 
that they shall be so recoverable ” 

PATNA 

In sub R (4) lor tho words “wheto there is no other person fit and willing to act as 
guardian for the suit , in the first sentence of the sub rule swisfifiile the following 

" Where the person whom the Court, after hearing oojectious, if any, under sub- 
R (4)ofE 3, proposes to appoint as guardian for the suit, fails within the 
time fixed in a notice to him to express his consent to be so .ajipointed ’ 

RANGOON 

For R 4. the following shall be aubsMttUd, namely — 

4 (1) \ny person who IS of sound mmd and has attained majority mav act as 
next friend of a minor or as his gnardian for the suit, provided that the 
* * the minor and that ha is not, 

the case of a guardian for the 


ired by competent authority, 
the next friend of the minor, 
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or be nppomted Iits guArdun for the suit unless the Court considers foe 
reisous to bo recordc I thit it is for the minor s wclfato that another person be 



the 
g to 

I • - 1 1 behalf of the 

• oflicers to be 

, ach ofScor in 

' , ither by the 

I I « the minor is 

interested and may gi\c directions for re^as ment or allowance of such costs as 
justice and the circumstances of the ci«e mav requite in advocate or pleader 
of the Court shall be mi officer of the Court for this purpose 


Synopsis 

>fote 1^0 

I Legislative changes 1 

li Scope of the Rule 2 

III iVho may be next friend or guar 

dian of a minor 3 

(a) Mamed t\oman 4 

{i) PersoBS with adverse ID 

terost S 

IV Guardian appointed by competent 

authority 6 

V Another person be permitted to 


Note No 


Act 7 

VI Appointment of person as guar 

dian without his content 8 

VII Officer of Court as guardian ad 

litem—Sub R (4) 9 

VIII Wishes of the minor if should be 

considered 10 

IX Probate proceedings— Sre Note li 

to R 3 sipra 11 

X Leave to sue or defend on behalf 

of a minor 12 


Other Topics 

tbsence of aflidaTit— Effect of See R 3 Note?, Pt (3) and Note J It (”} 

1 Legislative changes 

SubR (1) corresponds to S« 415 and 457 of the old Code and sub R ('>) to Ss 440 and 
‘econd pat igraph SubR (3) is nen SubR (1) corrcsx>onds to the se'^oad piragtsph 
of S 4fiG of the old Code The protisiou us to the direction with regard to tho costs to be 
lucuitcd bi the court guaidua is new 

2 Scope of the Rule 

This Rule deals with (he question as ton ho can act as next fnend or be 
appointed as guardian of a minor for the suit The general rule is that any 
person who is of sound nund and has attained majority may so act or be so 
appointed, provided lus interests are not adverse to that of the minor (sub- 
Rule 1) 1 Where there is a cerufied guardian for the minor, it is he that 
should be allowed to act as next fnend or be appointed as guardian and not 
any other person unless it is for the welfare of the minor that another person 
shoulc be appointed (sub-R 2) Where there is no other person fit and 
willing to act as guardian, the Court may appoint its owti ofticer to act as 
guardian (sub R 3) 

The powers of the Court under this Rule and R 11 of this Order are 
exercisable by the Registrar under S 105 of Sch I of the Rangoon Small 
Cau'e Courts Act fVII of 1920) 


Order 32 Rule 4— Note 2 
1 (1030) 1930 I ih S02 ("02) In a suit to 
set Asido alienation by toother 


Court 19 justified in allowing minor 
To bo represented bv one of other 
plaintiffs though fither dow not 
wish to sue 
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3 Who may be next friend or guardian of a minor 

Any p''rson can be the next fnend or the guardian of a minor, 
pi oiidecU — 

('ll he IS not of unsound mmd 

^2) he IS himself not a minor ,!•* 

(3) his interests arc not ad\crsL to that of the niinoi and, 

(4) he IS not the opposite parly, / e, a defendant in the case of a 

next fiicnd oi a plaintiff in the ease of a guaichan 

Pioiided these condtons arc satisfied the mere fact that he happens 
to be an iinilischarged insol\cnt ivill not invalidate his appointment is a 
guardian 2 

4 Married woman 

Under S 457 of the Code of 1882 a itiatricd woman was disqualified 

from being appointed as guardian cd Uiem in a suit Conscquentlj it was held 

that a decree obtained against a minor with a married woman as his guardian 
was a nullity i But it was held tliat the prolnUtion dxl not apply to the ease 

of a ne\t friend and that a married woman could validlj icpresent a minor 

plaintiff® Under the present rule the disqualification has been removed 
nltogethci so that a married woman can now represent the minor plaintiff as 
well as a defendant 

5 Persons with adverse interest 

The proviso to sub-R (1) prohibits the ipixnntment of a guardian ud 
lifeni whose, interests arc adverse to that of the minor Such a person is 
disquabfied to he the guardian of the minor * \ minor represented by such a 
person is not legally represented at all and a decree obtained against hun 
will be a nullitv - In the undermentioned eases,® however it was held by the 
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High Court of Madras tliat the mere fact that the interest of the guardian O 
adverse to that of the minor is not suffiaent to invalidate the decree 
pa'«cu against the minor, but that the minor should be shown to have 
-utiercd preiadice by such appointment. The decisions do not advert to the 
deci'ion of tlicir Lordships of the Pnvy Council in Rashid Unnissa v. 
,\\uhammad Ismail, I L R 31 Alt 572, m which it is laid doivn that a 
person haiing an interest adverse to tliat of the minor is a disqualified person 
and that the minor cannot be deemed to ha\e been legally represented by 
him The said decisions cannot, therefore he considered to be correct 

The question whether the interests of the guardian are adverse to 
that of the minor dci>cnds on the facts and circumstances of each case 3i 
There is a conflict of opinion as to whether a person who lias executed a 
document or cnicicd in*o a tran'=^ction on behalf of the minor is a person 
who'C interests arc adverse to that of the minor in a smt on that document 
o'- tran'iactiun \ccordng to the High Courts of Allahabad* and Patna® liis 
interests are adverse and he cannot therefore be appo.ntcd as guardian of 
the minor According to the High Court of Madras,® and the Chief Court 
ot Oudhfii his interests arc no' necessanl> adverse to that of the minor in 
all cases but whetlicr the> arc so in an> particular case depends upon the 
tacts of that case 


6 Guardian appointed by competent authority 

Where a minor has a guardian appointed or declared by a competent 
authority, the Court is bound to appoint tliat guardian as guardian ad Idem 
or the minor unless for reasons to be recorded it considers that in the interest 
and welfare of the minor some one else should be appointed i According to 


('Ste \\ u It 102) Mid 3)3 (301) 
3ev ‘1 f> (1020) 1020 Mid Ct5 (G15) 
41 MiA S12 

uii 119221 1 J22 Nil, 219 (211) Minor bcna-mi 
d-ir foi next friend — Held interest 
not idrer^e 

(1915) 1916 Mid 483 (481) Indebtedness ot 
next friend to minor— Court cindis 
inHs the suit 

(18S0) 0 Cal L R 113 (115) Uncle ot a Ma 
lioinedm infint cm reptesent 
(ino7) IG MidLJoucIST (357) Held to 
possess an 'id\er--e interest 
(is III 1«93 Ml W N 101 (105) 

'ice also (1935) 1915 Lah 41 (iG) 
Slep 1 rotlicr of minor appointed 
guirdnii— Tint H not bi Itself sufh 
cient to hild Hut hi- intercsU ire 
adverse to tlio-o o( tlie minor] 

4 (1022) 1922 411 01 (01) i , Ml 525 


7CO 

(7(X)) Mortga"e I ond bv grand 
father — 'Mortpigo smt — Minors 
fuller aii'ointcd Ruardnnni htem 
—Hell minor propctlv represent 
ed) 

C (1029) 102)Mad 211 (222) 52 Mid 275 
(1033) 1931 Ifad SO) (112) Issignmcnt ba 
mother of inortRigo in fuour of 

C P C 2S9 A 290 


both minor diughter and lierscU— 
Suit on such morlRigo — Merely I' 
fact of vueli issigiimcnt interest of 
mother is not adverse to tint of 
minor daughter si> as to disiiutlify 
her (tom being apininted as guar- 
dun 

(See also (192C) 1920 Mnd lllC 
(1147) Son born subsC|Uont tn 
mortgige— \ppointrDcnt of f itlier ns 
guirdivu— Interest not idverse] 
(1921) 1921 Mid 297 (2J1) 47 Mid 70 Suit 
on a morlgige b\ Iither— Fitlicr 
appointed guirdiin of minor son — 
II"td interest adverse 
Cl (1935) 193 j Oudh 113 (159) 

Note 6 

1 (1915) 1915 Cil 40 (11) 

(»J3j) 1935 Cal 100 (loa) Cerlificitcd gu ir 
dun appointed guirdian oJ fifrrri — 
MereU becaU'e he re I'Cs to I p certi- 
ficited guarciiin ho ilovs not i)n 
facto cease to lo guarduti fn the suit 
llRIs) 20 Ml 1G2 (ICl) 

(l'-H)l-'9l M1V\ XliiJ-) 


(1113)9 Cil 170(179) 

(im) S Cal C5G (i G>i 9 Ind Ipp 27 fP C). 
(lS79)5Cil 219 (220. 221) 
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I, the High Courts of Allahabad,* Calcutta,^ and Patna, ^ the violation of this 
pro\ision is only an irresulaniy and does not, by itself, vitiate the decree 
Thus where the mother of certain minor defendants uas appointed their 
guardian ad, litem in ignorance of the fact that there was a certificated 
guardian, it was held tliat the decree could not be set aside in the absence 
of any proof of prejudice to the minors ® The High Court <>f Madras® has, on 
the other liand held that in sucli a case the appointment is illcsol and the 
deciee obtained against the minor, I'o/o 

The words 'appointed by competent authority' do not include the 
case of a Hindu father purporting to appoint a testamentary guaidian to liis 
son even assuming that he has the power to appoint a guardian under the 
general Hindu Law t 

7. ‘ Another person be permitted to act ” 

A Court can in the interests of the minor permit a person other than 
the certificated guardian to act or appoint him as a guardian act lilcm of the 
minor notwithstandmg the existence of a certificated guardian Thus where 
the appointment or the identity of the certificated guardian is not known' the 
Court may appoint another person as guardun ad litcm of the minor. 

8 Appointment of person as guardian without his consent 

Sub-Rule (3) controls both Sub-R (1) and Sub-R (2)* and proiides 
that no person, shall, without lus consent, be appointed guardian for the suit. 
The consent mav. howe\er, be express or implied The object of the rule is to 
safeguard the interests of the minor by ensuring that the guardian lias taken 

(1680) 6 C\1 400(153) lO Doni (b33) 

(1895) 19 Bom J09 (317) (F b) 

(IflOS) 19 Bom 90 (94) 

(I«93) 17 Bom SCO (502) 
tl393) 17 Bom sCO (5G9) 

(1892) 10 Bom 034 (GtO) 

(I903J 30C\l 013 (010) 

(1892) 19 C\1 301 (311) 

(ia90)l7CU944 (940) Cise uiidot Vet I\ 
o( 1875 

2 (1907) 29 All 290(201) 

(IROs) 20 All 1G2 (ICj) The pliint Bhoiilil 
be returned forimeudmeut 

3 (190S) 7 CO li Jour 270 (273) 

4 (1913) 1918 Pit 520 (522) 

5 (1907)29 411 290 (291) 

[Sec howeier (ISCC) 1 tgra II C R 
175 (177) A decree agunst "i minor 
represented b\ his uncle without 
Auv legil autliontv JIix be set 
aside by lawful guirdnn though no 
friud or coltusion] 

C (1920) 1020 Vlatl 745 (740) 43 'Mid 803 
(1928) 1923 Vlad 1057 (1059) 

7 (1007)31 Dorn 413 (417) , , 

(But see (1900) 8 Bom L R 522 (524) 

Note? 

1 (1910) 1910 Oudn 209 (211) 

Note S 

(F B) 
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1 104. 
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upoii hini'clt tlie iincioub dut> ot deleiuling the interests ot the minor 2 Where a O 
I'cistm Is app uiULtl ^mrdim ot a nimor uithout lus consent express or 
imphcd there is a conflict of opimon as to whether the decree passed must be 
dcen.ed lo be one pissed agunst the minor who has not been represented in 
th<. «uu md to be therelorc i iinllitx The High Couits of AlLihabad and 

t..ikutta ha\c held that the decree passed under such circumstances -c ^ 

Tile High Courts of Madras and Patni lia\e expressed conflicting 
opinions on this po nt, holding m some cases that it is a nullity/ and in others 
that It Is onl> 111 irrcgiil/irity which, m the absence of proof of prejudice to. 
ihc minor will not \itiatc the dccice® It is subimtlcd that the last lacii is 

coircct \s has been seen in Note 5 to R. 3, auic, where, on tiie face of 

tile record the minor is represented by a person and such person is not dis- 
qualihcd to be a guardian the Court lias jurisdiction to deal with the suit 
against the minor and the non comphance with the xanous requirements in 
the process of appointing the guardian cannot render the judgment a nulhtp, 
but would onK amount to irrcgiilanfics wluch may be grounds for setting aside 
the decrees m proper proceedings on proof of prejudice to the minor ® 

It has been held by the High Court of Calcutta that the consent of a 
guardian cannot be presumed mcrclv from the fact that a notice under O 21, 

R 22 has been issued to lum t The Chief Court of Oudh has also held 
that a person who is n<ained .as guardian but who docs not appear m the 
'uit cannot be said to ha\e consented to be appointed as guardians Where, 
however, the guardian has lud an opportumty to object to his appointment 
and does not do so, the consent, according to the Allahabad High Court, can 
be presumed s See also the amendments to tins rule made bv the various High 
Courts 

9 Officer of Court as guardian ad litem— Sub R 4 

Where the proposed guardian does not appeari or declines the guardian- 
«hip ,2 the proper procedure is to apply to the Court for the appointment of an 
officer of the Court as guardtan The Court should however appoint an officer 
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4, of the Court as guardian onl> when there is no other person fit and i\'illing 
to act as guardians But the fact that a Court guarduin uas appointed ivathout 
any enquiry as to whether there was any other pcison fit and uafling to act 
as guardian^ or the fact thnt the appointment of Court guardian uas obtained 
by the fraud of the opposite party instead of another who could ha\c con- 
the ease better on behalf of the minor® is onl\ an irrcgulant> which will 
not render the decree null and void though it maj be a ground for setting 
the decree aside if the minor is shown to have been prejudiced b> such 
irregulant> 

Where a Court guardian is app-'intcd the Court ma> provide for the 
pa>mcnt of the costs to be incurred by lum m conducting the proceedings on 
behalf of the minor a Where the Court guardian is not put in possession of 
ani funds for defending the suit with the result that defences open to the 
minor are not raised the decree can be avoided by the minor m appropriate 
pioccedings ^ 

10 Wishes of the minor if should be considered 

The wishes of the minor should, if possible be considered and given 
due weight m the matter of the appointment of n person as his nc\t friend* or 
guardian ad tiicin ® Tins is the reason why notice is to be given to the minor 
See Note 11 to R 3 


11 Probate proceedings — See Note 14 to R 3 uipra 

12 Leave to sue or defend on behalf of a minor 

Under the present rule leave to sue or defend is necessarj only in 
cases where there is already a guardian for tlic minor appointed or declared 
by a competent authority and some other person washes to represent the minor 
as the ne\t friend or guardian ad liient But the absence of a formal order 
granting leave to sue is not necessanlv fatal to the suit i 

For cases under the Bengal Minors Act (\L of 185S) and the Bombay 
Minors Act (XK of 1864) (both of them now repealed by Act VIII of 1890) 
the provisions whereof required the granting of a permission or a certificate 
to sue on behalf of the minor, see the following cases z 


3 ( Jin 1017 MvA Go5 (CoS) 

(lOlS) 1018 Cal 814 (816) 

(1030) 1030 Oudh 110 (112) 5 Lick 463 

Tcuyt oftic«TS I wcvtlie? tlxe time 
nor tbo oppoitunitv to do justice to 
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Court appo i ted — Apio ntment is 


d 553 

^^5(0) llOICSlC(rrth) 
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ALLAHABAD 

.IJd tlio followiug E 4 A — 


“4 A (1) \> licri, a minor ba-* a gnitdiin appointed bv competent autlioiity uo 
per on other tiun sUcL guirdiic •«hall be appointed his guitdnn for the 
vuit unices the Court con'ideis foi retsoiib to bciccorileJ that it is for the 
minor •, I'tlfare that another itr^on be appointed 
(2) \\ here there i-n no su<.h gnardun or tvhcrc the Court considers thit such 
guardi \n -.hoiilil not tt ipiointcd it«hill ippoint as gu irdnii foi the suit 
thenaturd guardian ot the minor if qualified or \ihcie there is no such 
guardian the { >.rson in whose <. ire the minor is or au\ other suitable person 
ho has 110 titled the Court of Li^ovilliugncss to act oi failing aiij such person 
an oflicer of the Conrt 


F^piaiiation — An officer of the Court shall for the puiposcs of this sub rule 
include n legal i raclitionci on the roll of the Court 


(!) Ko person shall orithout hia eousint be appointed guardian for the suit, 
provided that in all cases tho consent of such peisoii shall be presumed 
unlc a w ithm hileea d »\ s of receipt of notice fiom the Court he notifies to 
the Cciuit his refusal to accept ap[oiiitmciit as such giuidnii Refusal to 
accept II nice shall oc presumed to be refusal to ict 
(4) hero in oftucr of the Court is ippointcd guiidiaji for flic suit under 
Sub R (2), the Court may direct that tho rosts to lo luouried b> such 
olliccr 111 (he icrformaucc oi bis duties is such guaidnit shall bo borne 
cither be tho { artics or ba anc one oi more of tho pirtics to the suit, or 
out of am iunl in Couit in which tho niinot is intProstcJ and mi> give 
directiuiis for the repiament <i illowanccof such costs as justice and the 
circumst inces of the case inaa require 

NAGPUR 


Add tho folloiviag R 4 A — 

Procedure for ep 
pointment of guardian 
for the suit 


4 A (1) No persou except the guarduo 
appointed oi declared competent authority, 
shill without 1)13 consent bo appointed guardian 
lor the suit 


1^) An order for tho appointment of a guarduii for the suit mac be obtained 
upon apflication in the uamc and on bchclf of the minor or ba the 
plimtifi 

(j)Lnlc s tho Court is otherwise satisfied of the fact that the proposed guar 
dim h 13 no interest adverse to that of the minor lu tho matters in contro 
acrsc in the suit and that hois a fit persou to Ic au ippointed it shall 
require such aiplieatiun to bo supportid h\ m ifhdaait veiifcmg the fact 
(i) No order shall be mide on ins cpplieatiuii foi the appointment as guar 
diaii fur the suit I f ana peison other than a guaiduu of the minor appointed 
01 declared ba eoinpctcnt cuthoritc except upon notice to tho propo ed 
euardiin foi the sail md to ana guardian of the iiiinur appointed or 
dcclircl l\ ompeteiil luthoiita or aaberu theio is uo MUch guardnu the 
pcicOD in whose care the minor is cud aftci hearing anc objection that may 
be urged on a d ca to le specitacd m the notice The Court mac in ana case, 
if It thiiiUs tit, is^ne n itice to the minor aUo 
(ajANhere on or Itfoic the sjccified dia such pioposcd guardiiu fails to 
Hjcar iiid express bis cuiisent to act is guirdnii for tho suit or where he 
I ecu lUrcl iiiihv o disjuilibed uudei Sub R (at the Court riac, in 
tile Its 1, L (i luc olli-i jcison fit md willmg to )Ct ippoiiit an> oi its 
ofheers ni i pira Ki lo K |,uaii 1 i cu for the «Uit 


(18S7) 11 Cil 15J (lul) 

(1911)10Cil 102 (lOu IOC) \oluiitecr— 


(160)2) 1 All lOl (107) 

(IbbK) q \gri 11 C R 'J2 (92) 
(18U7) H fiuth W R 1J7 (198) 
(IRbo) 2 Sulh W R 21S (219) 
(lbG5) 1 Suth W R 21.0(261) 


(lSsa)4 All 1<3) 

(lhs4) 5> Rom 2^J (210) 

(iss7i il Rom 51 (.>o) 

(1&34) 8 Rom 39 j (j97) 

(lb9>)20 \n3o2(3ol) Case under Act VII 
of 18S9 

fscc a! o (lAsO) 17 Cal Cs8 (C9J) 17 
Iitd Arp5(PC) Case under S 55 of 
the Bengal Court of AVards Act (Ben 
gal Act IN. of 1879)] 
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(li) In Tn\ c\so in there is a minor ^efen 1 int the Conrt miv direct 

tint t «iiftitient sum slnll Iw* deposited iii Court 1 v the phiiitilT from nhich 
sum the c\[u met ol till minor deicndint in thi 'Uic shill he p^ul The 
imttcr slull bi idjustel in actonluin with tin fiinl order pissod m the 
Hint 111 ri spict of cost» *' 

AJiI the following R 4 A 

‘4A (l)\\hcrLi minor his a RUirdim ip|uint(d hi coiniutuit nithoriti , no 
person other thin stieh giurdun shilllo ippoiiited hi- gnirdnn for the 
smt iinics!) the Court considerb, for rt i^ons to In* recoulcl tlut Jt i> for 
the minoi s welfirc that iiiutbcr {icrson U ip|oiiit (>1 

(2) \\ hero thcie is no suth gunrdiin orwlieit tin toint lonsidi rs tint such 
guardnii should not It ippointid it hill ijipoiut is guiidiiti far the 
HUit thi n ituril gnaidiiii of the minor ift|Uiliti<d ui iiIilil theii is du such 
gii trdmi the lH.rson in wlioso c ira the iiiuur is ^r uin otlicr suit lUlc p isoti 
who his notified to the Conit of bis uilliti^niss t > i t oi i n ling an i such pn 
HOn an offaccr of the Court 

i/’jrpfaiifl/ioji — \ii ofliccr of the Court shill for the lurio-ts of this «uh rule 
include i leg il prictitioncr on the roll of tlie Cotiit 

(3) No person shall without his con'^ent ho appointed guirdnii for the suit 
proiided tlut in all ckos tho consent of such person shall bu pcesuiuel 
unless within fifteen dais of receipt of notice from the Court he notihe. to the 
Court Ins refusal to accept appointment as such guirdiui Refusal toaccept 
notice shall ho presumed to bl rcfusil to act 

{4) ^\lletc an ofliccr of the Court is appointed giiatdiin lor the suit under 
Suh R (2) the Court mas direct that the cost» to le incuireil bj such ofliccr 
ni tho 2 orformince of his duties ns such giisrdiin sh illlc home iitlicr bs tlio 
[>irties or 1 1 inr om or more of the piities t<> the suit or out of ans fund 
iiiLunit in which tU< miitoi ■< interested iitid ni ii giie directions for 
thki itpiMusnl or iillow >u<.o of siK h costs a» justue ind tho circumstances of 
the e !>«. iniv requite 


R. 5. [Ss 441,444] (1) Even* application to the Court 
,, , , , on bohalt ol a minor, other than an applicn- 

niinorT/ncxrfriend tlOU UlKior Jiulc JOy Sul>-JiHlc (2). !»hall 1)0 made 

or guardian /or the hv liis iio\t tiiciid ov hu Jiis ffuardinu ±or tho 
suit. 


(2) Every order made in a suit or on any application, 
hetoro tlio Court lu or by which a minor is in any v ay concerned 
or affected, without siich minor being represented by a next 
friend or guarriian ior tho suit, as the case may he. may he dis- 
charged, and, ir/icrc the pleader ottho party at vho^c instance 
such order was obtained knew, or might rcabonably have known, 
tho fact of sucli minoritv, with cohtss to bo paid by hucli pleader. 

[1877— S. 441.] 

Synopsis 
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Effect of an application without a 
friend or guardian 
fpointmenl of guardian ad Jitem 
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long continues 
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the Court IS thus not mIicI and ought to be rejected i Where before a guardian C 
1 ' appointed for a nunor defendant in a suit it was found neccssar> to appR 
for the transfer of the suit to another Court it was held b> the H^gh Court 
« f Caliutti tint the nc\t friend of the minor could make such an application 
on belnlf of the minor plaintiff 2 

2 Effect of an application without a next friend or guardian 

It has been seen m \oie 5 to R 3 above tliat where a minor is not 
repre enied in a suit the decree passed against him js a nullity On the sinie 
pnnaple an order made on an application without the minor being properly 
repre ented therein 1 y i ne\t fnend or j,uardi'in docs not bind tiic minor 1 Sub- 
R 2 pro\ ides that such an order may be discharged 

3 Appointment of guardian ad litem how long continues 

Where a guardian ad litcm has once been appointed his appointment 
enure tor the wlvde < f the //« in all ns ramifications unless and until it is 
reioked bj the C « urt or the guardi in dies or retires ‘ The appointment coiv- 
tinues for purpo cs of execution •» and appeal 3 

It has been held that the Deput> Registrar of the High Court who 
has been appointed guartlian ad liicn> ceases to represent the minor as soon as 
the appeal to the Pru> Council is admitted although he can represent the 
minor in an application for leave to appeal 4 

4 Pleaders liability for costs 

Where the pleader representing the minor knew or might have known, 
o' the fact of mmont> and >ct files an application without a next fnend or 
guardian he is liable to be saddled mtli the costs to the opposite party i 

5 Suit for custody of minor 

This rule docs not apply to a suit (or the custody of a minor It is 
not necessary m such a smt that the minor should be separately represented 1 


Order 32 Rule 5 — Note 1 

1 (19'’2) 10’2 1 U 2S6 f I xt J J>ni la 

2 {lb«0)irC in ("70 

Note 2 

1 <1R 2) ’0 Sith W 1’ I’O (12’) 

(1ft 1 4 S til W K 10 HOC) 

(1‘- ) 1 1 nm ’ll (’ir) lull 't to 
c f T a I mien 

Note 3 
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aO’O) 1 140 Mi ( 1( (( (ri 
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(lo’i) 19 1 Nng I?? (134) r \ ig r Joitf no 

(19’l)lJnNagl5->(15J) 

(in 0) 1930 Nag l7i (l"ft' It "’’'f ntlicr 

person «ant< to 1 cil he mi t Ji>* 
I It lo remove thi- gu \r I ad I /en 
unler R 11 

(lhn9)lSJ9 MIW N ’Oil on 

[<tee n o (IJ’") 19 I vli <'•' ’ f »)! 

4 (inNio’sCii vcf’s ) 

(«=ee nl 0 (inoi) 4 0 idli L w J-> (99) 
tuy per ou ctn r-j tl ent the i iincr 
iQ j n n pi CTtiou for I it toiipeTl 
to 1 iiT\ Council ) 


Note 4 

1 (Is )11C tLrepl5(U) 
Note 5 


1 (ton) 21 Ind Cns 7P9 ('Of) (llid) 
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Receipt by next R. 6. -IGl ] (1) A ne\t fiiGiid OF gimpdian 

friend or guardian foi’ tllG SlUt sliall llOt, ithoilt thc lea^ G of tho 
for the suit of pro . . xi i i 

perty under decree I'GCen G any mODGy OF OtllGl mOVOablG 

for minor pFopoFty OD bolialt of a minoF either 

(a) by Tray ot compiomise befoie decFoe oi oider, oi 
(h) under a decree or order in fa^ ouf ot thc minor 
(2) "WhoFO the ne\t friend or guardian for the suit has not 
been appointed oi declaied bj’ competent authoiitj to be iruaidian 
of tho property ot the minor, or, liaMng been so appointed oi 
declared, IS under any disabihtj knounto the Court to leieno 
the money or other mo\ cable pioperty, the Com t shall, it it giants 
him leave to lecei^e tho propoity, leqiuio such secuiity and gne 
such diiections as vill, m its opinion, sufficiently jirotect the 
property tiom Avaste and onsuie its pioper application. 

[1877— S 461] 

Local Amendment 

MADRAS 

A Id tlie proMso to Sub R (o) — 

“ Provided tint tUe Court miy m Us discretion dispeose with siicb securitj in 
rises ivbete the next (tiend or guirdiaii for the stiii is tbe miniger of a joint Hindu fanulj oi 
tbe karnaran of a ^talibar Tatwid ind the decree is puscd m fivour of tbe joint fimilj or 
tbe tarwad 

bynopsts 

Note Ho Note No 

The object and epplicability of the | Payment to next friend without leave 2 
Rule 1 A I Security for protection of minor • pro 

Joint Hindu family — Right of manager | perty 3 

to withdraw money or give discharge 1 I 


ther Toptet 

Object of tbe Rule See Note 1 FN (2) Note C ktoS 145 

Eemedy agiinst surety — Procedure See 

l.A The object and applicability of the Rule 

This rule as well as rule 7 infra arc based upon the general principle 
of law that an infant litigant becomes the ward of the Court and the Court 
has got the right nnd also the duty to see that the guardians act properly, 
and bona fide in the interests of the minors and that no suits arc instituted 
or carried on by them for their owm benefit only irrcspecuvc of thc benefit of 
the minors i 

This rule does not in any way control the substanUve provisions of 
law contained in S 194 of the Indian Succession Act of 1925 2 

1 Joint Hindu family — Right of manager to withdraw money or give 
discharge 

V _ "as held by their Lordships of thc Pnvy Council in Ganesha Row 
- ‘ Raw (1913) I L R 36 Mad 295, that where thc managing mem- 

1 (lOSJriMVxM > A 


2 (1933) 1933 C 1 I 17 (10) 
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bcr of a joint Hindu familj is himself the next fnend or guardian of a minor 
party ‘his powers arc comrollcd by the piorisions of the law and he cannot 
do any act in lus capaaty of father or managing member wluch he is debarred 
from doing as next fuend oi guardian nathout lea\e of the Court \ccouhng 
to tht Higli Court of Madias these obscriations apply equally to eases coming 
under this rule and the Knrla, who lepresents minor parties to the suit as 
their next friend or gmirdiin cannot watlwu' leaxc of the Court under tins uilc, 
gi\e a xaLd dischargi of the decree oi wathdrau any monies deposited by the 
judgment debtor for the hcnclit of the minor members i A contrary view was 
taken in the undermen lonod eases'* one of wluch was before the date of the 
decision of tlic Pia\y Council in Gaiicsha Row's case and the o her, though 
decided after tin di.<i'imi of Ganeshtt Ron’s case, did not advert to it It is 
■^ubmiticd that they arc not correct 

But the lulc will not apply where the managing member is nol the 
next tnend or guudian oi the minor party His nght to give a discharge 
on bchall of the taiiiih under the Hindu Law is not aftcctcd by this rules 
Accciding to the High Cour of Bombay where the decree itself dispenses 
wuh the «cinra c ajipbcation and sanction wluch might be necessary under 
this rule and allows the nunager to receive the amount so long as he furnishes 
cecurity the la itr ( in gi\c a rahd discliarge without the leave of the Court 
unde*- this lule * 

2 Payment to next friend without leave 

•\ payment made by the judgment-debtor to the next friend or guarduin 
without the Icaic of the Court under tlus rule is not a \abd payment and 
will iiol prcient the decree from being regarded as a subsisting one i 

3 Security for protection of minor s property 

The fact that the next friend or guardian is the manager of a joint 
Hindu family docs not exempt hun from giving security under sub-R 2 ‘ The 
bond should be duly stamped and affixed with Court-fee stamp as required 
by Art 6 Sell II of the Court Tees Acta 

As to the manner in which security given under tlus rule may be 
enforced ito Note 6-A to S 145 supra 


Note 1 

1 (10 31 10 3 11 1 ) 0 (’32) 

(1025) IJ’j Mid Sl^0) 47M»d020 

2 (100b) )3 C il ori (oii5 5if) OI jict ol the 

Rule stvtel — Divide I before (1913) 
36 Mid 205 uOd) (P C) 

U915) lOlj Lih 15j (161 ) \ssiimea 

3 (102") 1027 Pit S’J (330) 

4 (102J) 10>0 liom 3^2 (381) 

Note 2 

1 (1921) 1921 Mid 270 {2b0) 

19^0) 1930 Lili 49b (4 V) Triil Court 
(heeding next iriend under R t> 
to icfiinl inoncj to Fink drawn 


without >ta permission 
[See aUo (1924) lO’l Lvh 651 {Cs2) 
Note 3 


execute x bond under & 37o) 

[Cut 'ce (I JO') 11 Oudh Cis 21G 
( 347 )] 

[See however (1033) 1933 Cal 17 
(IS 19) This rule doe« not con 
trol S 194 of the Succession let 
(\WINofl92o) Po^seS'iou of move- 
ables ordered without 'ecurit'I 
2 (1925) 1925 Cal 900 (907) 53 Cal lOl (F B) 
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Agri ement or Compromise b\ \n\T friend or Ggai dian Sch. 


R. 7. [S 462 ] (1) No next friend or guardian" tor the suit 
A reeineni or com sliall. 'without tlie lea's G ot the Couit. expressly 
promVsT^'by*’'^ n^exi 1 ccordcfl^ {}} tlic proceediuf/s, enter into any 
/orT/il suit agreement or compromise on behalt of a minor 

with reference to the suit in m hicli he act-5 as 
next friend or guardian 

(2) Am such asreement or compromise entered into with- 
out the leas o ot the Court so recorded shall be s oidable against all 
parties other than the minor ® 

[1877— S 462 See S 147.] 

Local Amendment 


MADRAS 


X»nfr/ tlie following xeSnbRolt(l i) — 

W here ni ipjihc \tion !•> mnrte to the Court lot ic^ve to enter into m igreement 
or compionusc (.r (oi withdnwal of i suit in pursinnco of a eomproini'e or for 
taking vn\ other Mtton on behiH of a minor or other person under cli«'ibiliti 
\iid «ucl) minor or other person under disabiliti >» repie^entcd conn'cl or 
pleider the <.oiid«cI or pl«. ider «hiU file in Court ivith the ipplicition a certtfi 
iitotothc oftcct thit the ncreementor compromise or iction propo«ed i» in 
his opinion for the benefit of the lumoi or other pci'on under di«ibiUlT A 
decree or older for the com|>iomi>c of n «nit ippeal oi inittor to which a minor 
01 othei [O1-.011 under di -ibihtr u » pirty shill recite tho Mnctiou of the 
Court thereto ind «hill «et out the terms ot the coropromiso ns in I orm No 24 
i« tppendie D to thn* <chedule 


Synovsts 

Note No 


I LegisUtive changes 1 

II Scope and object of the Rule 2 I 

III Without the leave of the Court I 
expressly recorded 3 

(n) Wheie leAte is> gnntcd 
iinclei V mi-.tale 4 

(Zi) Effect o{ compiomise 
Mithnut lotto of the 
Coiut 5 

(c) Bond CNecutdd bv minor 
ind .in adult in pur- 
suince of i compro- 
mise trithont the leate 
of the Court 6 


(rf) Compromise by natu- 
1 il fiUQidian, father or 
inimginj' niembcr of 
fi joint Hindu f.imily 7 
(t) Compioiniso bi ndult 
membeis of a T.iiwid 8 
(/) Compromise bi adult 
members of a, joint 


^ote ^0 

Hindu famih 8 a 

(<j) Coinpiomist- ba the 
Court of WauU, on 
hehalf of the M.nd 9 

IV Agreement to be bound by oath 

if a compromise 10 

V Abandonment of issue— If a com 

promise 11 

VI Withdrawal of suit 12 

VII Compromise in execution pro 

ceedmgs 13 

VIII Transfer, without leave, of decree 

in favour of minor 14 

IX Agreement to refer to arbitra 

tion 15 

X Compromise when can be set 

aside 16 

(а) Giosa negligence of ne\t 

fiiend or Ruaidiati 17 

( б ) Fiaud 18 

(c) Minorattiininginijoriti 

pending suit 19 

XI Procedure to set aside a compro 

mise decree 20 


Other lopies 

wishes of nest friend or agiinst a 

Note 2 Pts (6) (7) and 


>1 -Note -5 Pt (JO) 
rf>m„e Uup to ,o^' 

‘ *1 fict^ '■^bension of mate 

“'Msfor IB 

y ot e onipromisa decree 


Sec Note 1C 
Alatcrlils for Court’s con-idention in gnnt 
ing leave Sea Note 2 I’t (2) , Note S 
Pts (4) to (10) 

Sub R (2) Sea Note 5 Seo t1<o Note 2, 

Pt 19) 
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1. Legislative changes O 

The \\or<l roconl rt iii the [in Di-diug«- ire new See Note 3 tn/ra 


2 Scope and object of the Rule 

This Rule ns well as the other Rules of this Order arc cnicttd foi the 
protection of minors who aic unable to look, after then own interests and to 
whom the Court and'> in a f/f/as/ tutelar iwsiuon The guaidnns and iic\t 
fiiends arc not invari.ibh honest and e\eii if honest aic sometimes caiclc^s 


md occasiuinlK lirkmt' in intclligcmt Therefore the dat\ of sali^iniding: 
the interest of the minors so far as is pracucable, is thrown upon the Court i 

The rule forbids the next fritnd or giurdian to enter into agr>.e- 
ment or compromise on behalf of the minor without the express leave of the 
Court and implication requires tbc Court to consider in the exerasc of its 
judicial discrcuon the propnetj of the same in the interests of the rmnur ^ But 
the rule applies onli where the minor is a par/j to a pending suit and not to 
a ca'e where his interests may be affected by reason of a compromise in a suit 
to vvhicli he is not a parly 3 Nor can a person other than the next friend or 
guardian compromise the suit on behalf of the minor 4 

No application for leave i» necessary to negouate the particular terms 
of a compromise,! but such an application is necessary to enter into a com- 
promise Where such an application is made, the Court wall, having regard 
to the intere-ts of the minor pass a decree in terms thereof undf 0 23, 
R unless the guardian withdraws lus consent or refuses to assent to the 
compromise before the Court passe* the decree » Tlie reason is tlut the Court 
cannot force a compromise upon the minor against the wishes of lus gunrdiin 7 
But if It appears to tlic Court that the guardian is acting impropcrlj in refusing 
to assent to a compromise wluch is pr/ma facte beneficial to the minor, tlic 
Court can, in the interests of the minor, remove the guardian and appoint 
another s 


Sub R 2 contemplates the case of a minor on one side ranged against 
adults on the othci It has no reference to the effect of anj compromise 
between adults alone although the minor may be a partj to the suit A com- 
promise between adults is governed by the general Jaw- and not bv this rule s 
Order 32, Rule 7— Note 2 


1 (1912) 15 Iiid CislCKUS) lOlSTRNoO'' 

(See ibo (tot ) \ (3T JU-id 690(911) 
Intuit htiguit* locoino Wants of 
Court — Tlierefmo Court to see 

that iie<t (ricTuU vet f enii /«fe in the 
inlere t-< o( the j iiunr and not in 

2 (ton) 1951 Vhd 4s5 (ls7) 

(1S9>) IT Vll -lit (-• P) 

lOt (101) 

(lO'*!) 1011 \H 42j (4.r) 

(Sec (1)51) ini aril sao (2C'>) 


tion o( Tu' agreement Ictween 
minor jiinl aiiv j irt' lo the suit] 

3 (1927) 102T C tl 670 (5T!> VS Cil -10 
(1905) 1 Cil r Jour ■'•5 (''07) 

4 (1920) 10.01 tin n (5 )) HIlomSTl 


5 (1914) 19’4 Nig 150 (1R2J 
5d (1914) 1031 Pill,! 1G3 (170 171} I’etihin 
for Kivp to eoinproiui'f' — < oiirt 
should n ovi ler whell 1 r It > iii mi 
tcre^t of aiuior — Ifl'iv i i.riiiti'l 
com[romi e kIicu] I It n nlr i ai I 
dccrtc \ \ 'ed lii inorl mu the <' 
with— Court can 71111.? -lUcfUiJi i 1 
comnroini 1. 

f (lP09)2»'Vlal 75(1-0) 
llJ>o}l'HJonr 1 'j (" ‘I Iiil I 1- ' 1 
(Vfid) 'X.Nt friend t1 luglijiru ti 
vow I loiiu 0 vet lii Ml t. I 111- 11 1 1 1 — 
I»cfeud lit ijij hut. f r ^ ,i oiif' i — 
aiinoi « > il.ll not fl 11- «f-ii It? 
(nodt * 5 ji, P 1 a) — N \t fri I1 1 oj 
H g i*; n It U UP i it — t unj 3 
im e not to le «iii''ii-.iicl 
7 (lOJo)!!’! Vll ,'0 (j 711 47 1117-2 
(19>3) lJ2>t.iir-i ((.— j 
R (10’ ) DJtCil f'o (i>--) 

(l'J'*J 10 - L il >17 (21-) 

O UJ2j) H25C.I ‘.'■C{-on] 
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The rule applies to compromasc^ b> all guavdians including a certificated 
guardian^® and a natural guardian As regards the app] calnlity of the pro\i- 
sions of tlus rule to other proceedings, see the following rases n 


3 Without the leave of the Court expressly recorded 

The requirement as to lea\e of the Court is based on the principle that 
a suit relating to the estate of an infant and for lus benefit has the effect of 
making him a ward of the Court and no act can be done affecting the property 
ol the minor unless under the c\press direction of the Court ^ The !ea\e of 
the Court should be express in all casess and cannot be implied from the mere 
tact that a decree h is been iiassed b> the Court adopting the terms of the 
compromise i As pointed out bj Lord Macnagh*^cn in Manoliar Lai v Jadunath 
binell (1906} ILR 28 \]i 585 (P C) 

Tberc ougbl to be. CMtlencc tliU the attentioa o* the Court nss direct!} called to 
the fa^t thit the minoi ^vds a virt> to the lompromiso ind it ought to be shoi\nb}au order 
on ] et tion or in sonit. n ij not open to doubt that the l«a\o of the Court was obtained " 

The fact that the minor is desenbed as such in the title of the suit 
and that the terms of the compromise are before the Court is not enough 

The Court should before granting leave exercise a ludicial discretion as 
to the propriety of the compromise in the interests of the minor 5 In other 
words, the Court must have materials before it to satisfy its mind that the 
proposed compromise i» for the benefit of the minor * No compromise involving 
an apparent surrender of the infant s rights ought to be sanctioned by Courts 7 
No hard and fast rule can be laid down as to wliat particular materials a 
Judge may call for belore being «atishcd tliat the compromise is in the interests 
and for the benefit ot the minor It is a matter for the c^crase of judiaal 


10 (1903) 7 Lvl W N 90 (93) 

11 (1914) 1911 All Sou (997) Docs not appl> 

to Land Revenue Vc-t 

(1018) 1018 Oudh 217 (2'’0) 21 Oudb Gas 
220 (Do) 

(1932) 1932 Oudh 44(49) (Do) 

(1930) 1930 Lvh 290 (291) Compromise 
sanctioned uudcc tins Rule— Per* 
mission under S 29 ofOuardiins and 
Wards Vet (V III of 1890) not neecs 


1 {19’1)1921 Prtt 14 (17) GI’atL Jour 190 
(1901) 27 Mvd 377 (380) 

(1902) 29 Cvl 735 (737) 

2 (1869) 13 Coin 137 (140) 

(lO^S) 1928 Fat 10 (44) 

(1930) 1930 Notes 9b 12o Ind Cas 5S7 (538) 
(All) 

(I-.91) ISJI All W N4G(47) 

U8G4) 1804 Suth W R Sup V'ol 39 (10) 

[See however (1920) 192t> Sind 128 
(12'5) 20 Sind L HUG) 

(1012) 14 l„d Cl- 6 (G 7) (Oudh) 

3 (lJ2i) lO’S vn 570(571) 47 All 782 


(‘S’lcalso (ijjj, 1J35 


Even undei S 402 (1532 Code) leave 
of Court IS necessarj though uoi ex- 
pressly recorded— Court has to see 
whether compromise is for minor’s 
benefit— If le we is not given, compto 
mise isvoidable at miuor sinstince] 
5 (1903) 8 Cal L Jour 274 (277) 

(1933) 1933 Lih 408 (469) 

(1903) 7 Cal W N 90 (93) 

(1909)4 Ind Cvs 4C7 (4CJ) (Cvl) 

(1S%) 1690 All W N 127 (125) 

[Seeaho(1932) 19!2 Mid 00) Couit 
not consuleruio benefit to minor— 
Order bid] 

(1932) 1932 Lah SM (S-J:) (Do) 

(See also (193)) 1933 U1 149 (loO) 
The direction-, in tin-. Rule ire not 
intended to be merclj foiravl— Court 
should applv it- mmd to -eo thvt 
comproniuo is for the benefit of the 
minor] 

C (1927)1927 Cvl 790 (799, 600) 

(1899) 1S09 Pun Eo No 17. 107 

(13b9) 1680 I>nii Jtc No 105 i ige 308 
(1898)21 Mad 91 (93) 


( 

( 


proi^rly I clonemg to minor is given 
to widow Is not for benefit of minor 
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di crction in cich cnsc 8 It luis been held that m affidavit by the guaidiin O 
‘ctting forth the terms of the compronusc and how he con''iders them beneficial 
to tlic minor should be filed In heiw eases there should also be an opinion 
of the counsel or a statement bv the counsel at the bar that the compromise 
Is a tn and proper one to be sanctoned m the interest of the minor® li ibe 
undermentioned ca«c'® their I nrdships of the Judinal Committee called for a 
ccnihcatc from the High Court as regards the propriety of a compromise on 
lehalf of a minor before «ancUonniR the same observing that there should be 
a clear cvprC'Sion of opimon bj the proper Court in India tlat such a com- 
promi t js bcneficnl one to the minor There is a conflict of judicial opinion 
as to the f irm and nature of the order granting leave to compromise under 
tl i> rule In Kotaxati v C/icdt Lain the High Court of Allahabad held that 
The C nrt licnl 1 record the fact that such apj Iieation was made to it that the terms 
c' ll c **1 "’'■1 enieiit or compromise were eon idered bv tl o Court and that hiving regard 

to the intercvt' tf the minor the Court granted leiva to the inalmg of the agreement or com 
ir mi e 

The High Court of Madras m the undermentioned case’^ also evpresaed 
a vimihr vacw .and held tliat the order should in terms state that the question 
of benefit to the minor was considered bj the Court But in a later casew the 
same High Court however, dissented from that vacw and held tliat the order 
need not on the face of it state iii so manj words tliat the Court had 
con leered and come to the conclusion that the settlement was for the minors 
benefit and that a mere order on the petition sajang granted implied that 
the Court liad applied its maid to the matter In Viriipax v Skiddappa'^* Sir 
Lawrence Jenkins C J e\prcssed the view that the form of expression used 
for indicating tha the Court granted the leave is of slight importance provided 
the Court rcall> after a consideration of the circumstances intended to grant 
the required leave but Cltandavarkar J disagreed with this view and held 
that a mere order of the Court sajing granted was not a sufficient com 
plianct widi the rule The High Court of Calcutta has expressed conflicting 
opinions on this point some dtasions‘* following the earlier Madras case, 
while the case cited belowia proceeds upon a reasomng similar to that of the 
later Madras case The High Courts of Lahoren and Patnais also hold the same 
view as that of the later Madras case 

4 Where leave is granted under a mistake 

A compromise is only a contract and if entered into under a mis- 
apprehension as to material factsi or brought about b> the mistake of the 
parties and of the Court with regard to the subject-matter of the suit® is not 
valid and binding upon the minor even though sane loned by the Court See 
also S 20 of the Contract Act 

’■ (ion) tone »i % ("go) 

(190S)8CalL Jour ’I jC (’“O) Xlmor repre 
rented by 1: a motl er and guardian 
(1912) 10 Ind Gas 33" (39^) (Cvl) 

10 (190SI 8 Cal L Jour 31 1.03) 

’ 1 17 (lOa?) 19'>7 Lah 350(352) 

(1917) lai” Lah 113 (114) 1917 P B No 3S 

11 V11531(532) IS (19’") 19’3 I vt 3(o (ST") 2 Pat 53S 

[See al o (19'’0J 19’0 Cvl 178 (183)] Note 4 

12 (190G) 20 Mad 104 (IOC) 1 (lO’O) 1929 Lali 2"9 (’50) 

13 (1910) 1 )19 Mid SOj( 30") (1920) 19>0 Lah 405 (409) 1 Lab 344 

14 (lOO’) 20 Bom 109 (114) 2 (1851) 6 Cal 037 ( 05) 
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5 Effect of compromise without leave of 
It \\as held by then Lordships of tl 
Chcity y Raia Ra/cswara Doran tint th 
obtain the Icing of the Court ib 
the interests ot the minors and 1 1 
behalf of the nnnoi cann it 1 
a millitj SO lar as rtgaid 
Rule it'clf sa\ i 
In other uoid u 

df IhL I 
pio c 1 
to 
anu 
beco 
hand 
absolut 
m sub'e 
minor an 
on the eon 
^^liC 
of want ot « 
regard to tl 
conflict of oj 1 

No 

1 (V015) 1015 1 G 

[Side al 0 (1 1 
O’) ICO 11 
40 In 1 \pi 1 

2 (1010)3 Ind H o 1 

good jguu l all I 
(19’5) l9’5Nig3’j( 

fSeeal oci o-* t 1 
(l)and (5'1 

3 (lO’OlO’l UIG’3 (I 3 ) I 
(IbOO) ’ Ondh Ca'. 07 (7 0 
(1001) 1031 Cal ‘’ll ( I") J l 
(1910) jIn] Ci« 001 (00’; (t b 


minor in a teparate smt t 


loid against aninor 

(See al«o (lOld 21 Ind Cas ’ '' (” 

10 Ondh Cas 247 85 411 437 40 1 1 
ArplR2(PC) Thoaghan th> ca 
ihetrLordships saa that the coin{ r 
XMihout banction Is lo ’ 
against them this must be am let 
»to^ with reference to the contcat 
rncaning onU that the minor l 
not lound bv It bat can aaoad it] 
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Midra 3 ami Patnao and the Tudiuil C omimssioner s Court of Otidluo no C 
P’-cju luc nicd be -liown TIil High Courts «f \lh1ial adii and Lilioiei'’ lia\c 
on the othci hand held tlut it is nc tscnra for the nnnoi to csttblish that he 
has been prcjudired b\ the decree bcfori. setting it aside It is submitted that 
this lat cr Mcw is not torrect When, the ne\t fntnd or guaidian has himself 
not con'cmed to the compromise on behalf of the minor the compromise is 
oJ cour c \<ud in toto 13 

6 Bond executed b> minor and an adult in pursuance of a com 
promise without the leave of Court 

Where a comproim''C is entered into without the leave of the Couit and 
m I'ur'UaiKC thereof a minor defendant and an adult pan> juintK cvecuce a 
lorn' the bond cannot be enforced as against the minoi But the adult co 
obbg^-c caniui' be exonerated from liabUit) owing to the failinc to obtain Icate 
to coini r< mi e on behalf of the minor i 


7 Compromise by natural guardian father or managing member of 

a joint Hindu family. 

\ fatiicr or managing member in a joint Hindu family may m certam 
arcumsatccb and ubjc't to ccrian conditions enter into agreements winch may 
be binding on the minor members of the family i But, as pointed out by their 
LortLhips of the Jiid c-al Committee in Gane^hn Ron v Tulia Rani Row 
((1913 I L R 36 Mad 29o (P C )} when in a suit in which the minor is a par- 
ty, thi. father or nuiiaging member is appointed the next friend or guardian of 
the minor ln« powers are controlled by the provisions of the law and he cannot 
do any act in his capacity as father or managing member which he is debarred 
from doing as next fnend or guardian without the lca\e of the Court To 
hold othcr\\i*c thetr Lordships obsened. would be to defeat the object of 
the enactment s The -ame pnnaple wall apply to the case of a natural 
guardian of the minor dealing with minor’s interests a 

8 Compromise by adult members of a Tarwad 

A compromi'e of a doubtful claim, entered into by the adult members 
of a Tan\ad bona fide and in the interests of the Tarwad is binding on the 


b (toil) 12 IiKt Cl ,490P00) S4Mad Sll 


(1911) 11 lud 521 (5’o) 1912 P H >o 2 
IScc (190 j) 1905 Pun Be >.o 3 
Cr pige 19 Cm Le set Aside at the 
lOstancc ot the minor >( the equities 


to 


Note 6 

1 (lOlC) 1910 1 C 2 (3) SOMadJOO 43 Ind 
tpi 99 (P t) 


Note 7 

1 (S’ee (1914) 1914 and 70 (77)] 

(1^85)9 Bom 305 (367) 

(SeoaUo (1913) 20 Ind Cis 44 (15 
40} 35 X11 423 C/omiroimsc decree 
againet Hindu lather— No collusion 
— Pinding on <ons though not pir 
ties to the suit) 

{190»)27 All 203 (’>50) 

(1905) 15 5Iad L Joui 494 (495) Bona /i la 
cbtnptonw^e ot doubltul clavov by 
grandmother binding in absence of 
collusion 

2 (1913) 19 Ind Cas 615(517) SOiladQOS 

40 Ind App 132 (P C) Overruling the 
decision in 19 Mad L Jonr 4 1 Ind 
Cas 3^ 

[See al=o (1020) 1920 Oudh 164 (107) 
SC Ind Cas 313(316) 23 Oudh Cas 
S9C) 

(1925) 1925 All 32 (33) 

(1931) 1931 Mad 2lS (’21) 

3 (1920) 1920 Bom 37 (39) 44 Bom 574 
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minor members thereof i But if the Karnaxan or adult member happens to be 
the guardian ad litem or next fnend of the nunor in a suit then on the 
pnnciples mentioned in Note 7 aboxe, leave of the Court is necessary before he 
can enter into a compromise binding on the minor 

8 a Compromise by adult members of a joint Hindu family 

\n Rameshwar Prasad \ Ram Bahadur Singh ILR 34 Cal 70, 

P C ) their Lordships of the Judicial Committee held that nhere a compro- 
mise was entered into by the adult co-parcencrs m a joint Hindu famil) in a 
pending litigation in nliich the minor co parcener liad no interest separate from 
that of the adult members of the family anti the Court pronounced the compro- 
mise beneficial to the minor, the cojnpromtsc uas b nding on the m nor 

9 Compromise by the Court of Wards on behalf of the xvard 

It has been held that in cases coming under the Bengal Court of 
Waids \ct tlX of 1879) no leaxe of the Court is neces'-ary for entering into 
a compromise on behalf of the minor i TIic reason is that S 51 of that Act 
makes It obligatory on the Cixil Court to recognise the Court of Wards as the 
no\t friend or the guardian as the case may be in a suit by or against the 
minor Turthcr S 18 of that Act itself gixes power to the Court of Wards to 
entei into a compromi'.c on belnlf of the ward Rule 16 of this Order also 
contains a ‘axing clause in respect of local laws? 


10 Agreement to be bound by oath if a compromise 

An Oder by tlie next friend or the guardian as the case may be of a 
minor to be bound by the evidence given on oath by the opposite party or 
his xxitness under S 9 of the Indian Oa‘hs Act (X of 1873), does not amount 
to an agreement or compromise xxithin the meaning of tlus rule and no leaxe 
of the Court is necessary in such a case i The exidcnce so given is binding 
upon the minor under S 11 of that Act unless there is fraud or gross 
negligence on the part of the guardian in the conduct of the suit which 
results in prejudice to the minor 2 

But an offer by the guardian ad htcni to suffer a decree on the oath 
of the plaintiff would amount to a compromise and, if not sanctioned by the 
Court, IS not binding on the minor ’ 


11 Abandonment of issue— If a compromise 

The abandonment or gmng up an issue on the part of the ne-xt friend 
or guardian ad litem in the course of the conduct of the smt does not amount 
to a compromise within the meaning of this rule and therefore no leave of the 


Note 8 

1 (1805) 18 Mad 33 (10) 

Note 9 

1 (1021) 1021 P C 22 (23) 48 Cal 4G9 48 

Ind Arp 27 (P C) 


promise l^ cli qualifiel proineto 
. inch oxnction IS not rahd] 

2 (lOlft) 1016 Cnl Sin (SIO) tlCvlS**© 

fo-'A (IMP) 23 Cal 93 

(on) 23 ha \ir 75 (P C) Consem 


toft decree by » onoi/er of Court of 
\V\rds without authority from tho 
Court of Wards — Inxalid] 

Note 10 

1 (1927) 192" All 581 (584) 49 All 812 

(1900) 27 Cxi 2'’0 (231) 

(1930) WX) Cxi 403 (4G4) 

(1891) 1891 Pun Ro No 18 pige HO 
(19R9) 12Afad 483 (4Sl) 

[Hut see (1904) 17 C I’ L R 147 

( 15^)1 
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Coart i> ncccssirj Sucb abandonmrnt will bind the minor unless the guardian O 3 
IS proicd to be guJij of fraud or gr si gl once * ^ 

12 Withdrawal of suit 

\ withdrawal of a suit In the next fiicntl of a minor plaintiff in 
pursw'iicc of an a{;rccmciil or compronu c it red into with the defendant can 
onI> be made with the Icaic of the Cturt lui me it wall 1 e voidable at the 
instance of the m nor * Appl rations i all v a sut or appeal to he withdrawn 
where there arc parties who are no iii /iiris arc not granted without grave 
consideraLon In the undennent onid case th Judicial Committee granted 
leave to withdraw an anpeal onl> after be ng assured by the counsel at the 
bar tliat the tenns on which it was proposed to be wathdrawn were beneficial 
to the minor Bu* a mere withdrawal of a suit not in pursuance of any 
cgrccmcni or coninroniisr docs not come within the purvaew of this rule al- 
though such a withdrawal is open to attack b> the minor on the ground of 
fraud or collu«ion or gross ncgbgcncc on the part of the next friend 3 

13 Compromise in execution proceedings —Sic Note 2 to Older 32, 

General 

14 Transfer without leave of decree in favour of minor 

The provisions of tins rule appl> also to a compromise entered into 
even after a decree lias been pas«cd and an adjustment of a decree to which 
a nunor is a party is not binding on the itunor unless leave of the Court has 
been obtained therefor t On the same principle a transfer of a decree obtained 
in favour of a minor is not binding on the mmor unless leave of the Court has 
been obtained for such transfer 2 

15 Agreement to refer to arbitration 

This rule docs not apply to references made without the intervention 
of the Court inasmuch as there is no suit pending in such cases 1 \ decree 
passed on an award passed on sucli a reference and filed into Court under 
paragraph 20 of the Second Schedule is not bad for want of sanction, though 
It may not be binding on the mirior for other reasons 2 But an application 
made under paragraph 20 of the Second Schedule is a suit and if, during 
the pendency thereof the guardian agrees not to object to the fibng of the 
award, the agreement must, like any other agreement be sanctioned by the 
Court 3 

There isacowftvct of opitwoTi as to whether \\as B.wle applies to agreeiwewts 
to refer to arbitration made pending smt The general consensus of opimon 


Note 11 

1 (ifiOO) ■>•> VIil 533 (540 IJ) 

(1914) 1014 \ll 254 (2 G) ConfcMion oi 
judRincnt wlcn no wild defci ro 
ousts AS to wvi'cr bj guvrl vo 
[Sotf (1893) 17 1 ora “JJO (•'0'’)] 

(1891) 13 Cvl '>0 (lOf) 17 Ind Xpj JO (I C) 
Note 12 

1 (1004)2" Vlad " (3 fi) 

(IbSJ) I” n ni Io7 (110) 

(103’)193’ Iih J2 ( JJ) bucli witl 
Ira vl loTcver 1 inds v major oo 
pli ntiff 

" (10'’0)l)i0 P C GO (rt) 17 Ind -Vpp <?•> 
(t C) 

C r C 291 t 292 


3 (1902) «9 Cal "3^ (737) 

(1919) 1919 Lah 39a (390) 1919 P R No aO 
Nate 14 

1 (191") 191 Mad 409 (ill) 

(See al o (1885) 1 ’ Pom f 0 (059 
bOO) 

“ (19>X) 19^1 Vlad 58 (a ) Ds enting from 
lT»l Vlad 113 

Note 15 

1 (l"0’) 2 I om ‘’93 (301) 

(l‘>0>| •'0 Rom '’9>(S01) 

(1918) 191<1 Lom 1‘’3 (l‘> ) 43 Bom aS 
(1 30)1910iUd3S (40) 

(1903) Bom 2s (’90) 

3 {18Jo) I8J Lom P J 009 (CIO) 
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in all the Courts excep* the High Courts of Allahabad and Calcutta is that 
this rule applies to such cases and that the lea%e of the Court is necessary * 
According to the High Court of Allahabad the provisions as to arbitration 
proceedings are self contained and this rule docs not appl> to such 
proceedings 5 The High Court of Calcut a has taken conflicting news on 
the matter ® It is subm ted that the Allahabad new cannot be accepted as 
correct 

16 Compromise when can be set aside 

A compromise in order to be valid and binding upon the minor must 
fulfil the following conditions — 

(1) The leave of the Court must have been expressli obtained 
{See Note 3) 

(2) It should have been granted b> the Court after the exercise of 
a judicial discretion as regards the propriety of the compromise 
in the interests of the minor See also No e 3) 

(3) It should not be vioatcd b> fraud or mistake {See Note 4) 

(4) There must be proper representation of the mmor by the next 
friend or guardian ad I tern He should not have been guilty 
of fraud or gross negligence jn the matter of compromise 
{See Notes 17 and 18 below) 

(5) The minor should have continued to be a mnor till the passing 
of the compromise decree {See Note 19 below) 

17 Gross negligence of next friend or guardian 

As has been seen in Notes 12 and 13 to R 3 ante gross negligence 
on the part of the next friend or guardian ad litem if established will ent tie 
the minor to avoid any decree passed against him There must be the stnetest 
good faith on the part of the guardian and his acts must be based on 
oonsidcrations of actual necessity and advantage to the minor and not on 
calculations of any x>ossible benefit i It is his duty to place the Court in 

(1912) 11 Ind'Cvv G~(G)]Oudh) But sanct on 
need not b" express 
[See vlso (lO'HO) 1930 Oudh 43'> (434) 
Reference after decree — Levre not 
necessary as the suit not pending 
on date of reference ] 

(1923) 1923 Evh 103 (lOl) Suit v^unsta 
/irtii consisting also of minor mem 
bers made parties — Iso leave ncces 


( 


(1931) 1931 Cil “’ll (21 ) SSCvlC’S It vp 
plies — Vssamed 

Note 17^^ 

I 

y Guir 

itbout 
erms— 


' ” m 7®! 
Bom ‘’0'> 


Cases p 6 

iLlcrcncc 


I 
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r>o««c®'ion of ill csscnt al iml mitcml facts and an> concealment thereof (■ 
would amount to cons'ructnc frauds But if he acts bona lide and compromises 
1 (loubtlul claim with the ]ci\c of the Court the compromise would be binding 
on the minor 3 See also Note 5 to R 9 below 
18 Fraud 

compromi c dul^ entered into b> the guardian and sanctioned by 
th'- Court in tlu e\crc-c <»f its dt«crc ion will not be (bsturbed except upon 
%cr\ strong grounds i The grounds must be such is to amount to fraud in 
tilt part\ claimmg the bcncht of the compromise meaning b> fraud not moral 
fraud but what m the c\c of this Court is considered as amounting to 
fnud It there be no fraud iiid equal knowledge on both sides the 

compromi'c cannot be d siurbcd but if there is knowledge on one side which 
IS withheld the compromi'c cannot stand, because the withholding of knowledge 
amounts in the mcw of a Court of equity to fraud la The question is not 
whether the Court was saitshed w th the informauou before it and could hate 
called for further information but whether the parties having had this 
further information in tlieir posscss on were justified in withholding it * 
Fraud howeter must be sirictl> protcd A man cannot complain of fraud 
simply because he regrets i bargain entered into with open eyes \or can a 
minor attack a compromise sanctioned by the Cour* on his belialf on the ground 
of fraud on the Court unless he can prove not merely that the compromise 
was not profitable to him or that his opponent put forward a false plea but 
also that the Court was deceived either by that plea or about the facts of 
the case or was deceived mto believing that the compromise had been acoeptad 
bv the minors guard an or next fnend with free consent and knowledge of 
the facts when it liad not been so accepted 3 

If the next friend or guardian is proved to be guilty of fraud or 
collusion then the compromise entered into by him and the decree passed 
thereon w ill not bind the minor 4 


Court will ordin.vru7 relieve minor 3 
from Its eilcct and give him opior 
tunitv to defend the suit— But this 


nature of compromise is on person 


Mortgage by fitber — Suit agunst 
him personalU and as gnardian of 
his minor daughter — Decree against 
him alone — -Ippcal bv him to male 
her share al o liable — Comproim e 
with pliiDtifl accordingly — Court 
exerci ms no control over compro 
muc — 6omiromi=e not binding on 
minor ] 

[See aim (1001) 11 Mad L Jour 442 
{442)] 


(loot) 31 Cal ill (131) 

(1025) 1025 Mad 1285 (1280) Subsequent 
change of law cannot vitiate com 
promise by guardun 
Note 18 


[See aUo (1800) 17 Cal b75 (RS'’) 17 

Ind Vpp C5 (P O] 

la 55 Eng Rep Rolls Court 445 Broo\t v 
Lord MosUjn cited in 11 Ind Cas 
lOa (108) (Oudh) 

■» (1831)6 Cal 687 (703) 

8 (1020) 1920 Mad 90(10>) Per Reilly J. 

4 (loot) 1 111 L J 130(132) 

(ISSOJlSBom 137 (143 14G) 

(1803) 1803 Pun Re No 24 


19 Minor attaining majority pending suit 

If the defendant who is a minor attains majonty during the pendency 
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7, of Slut, a compromise entered into by the guardian subsequent!) is not binding 
on the minor eien though saneboned b^ Court ^ But the High Court of Lahore^ 
has taken a contrary view, winch it is submitted is not correct 

20 Procedure to set aside a compromise decree 

A minor can file a separate suit to set aside the compromise decree or 
file an application for review in the same suit i He cannot take any objection 
as to the vahdi’^y of the decree in appeal as no appeal hes from a consent 
decree under the present Code {vide S 96, sub-S 3) 2 Nor can the \ahdity 
of the decree be attacked in execution proceedings s See also ’^ote 5 abo\e 
If a compromise decree is set aside at the instance of the minor the 
effect of It would be to remit the minor to his original position in the suit 4 

3 R. 8. IS. 447] (1) TJnle^ts other\nse oidored by tbo 
Court, a friend shall not retiie ■without 
piocunng a fit person to bo put in hib 
place and giving security for the costs already 

incurred. 

(2) The application for the appointment of a new next 
friend shall bo supported by an affidavit showing the fitness of 
the person proposed, and also that ho has no interest adverse to 
that of the minor 

[1877— S 447 Cf R 3, Sub-R (3) and R 4, Sub-Rr (1) and 
(4) and Rr 9 and 10 of this Order] 

Synoj>sis 

Relircmenl of next friend Note No 1 


Note 19 

1 (1928) 1928 Mad 29i (296) 51 Mad 763 

[Sec also (1864) 1864 Oap SutU 
W R 83 (84) Compromise by mother 
as guardian of her daughter of suit 
after latter a majority, not com 
petent 

2 (1922) 1922 Lah 407 (407) 

Note 20. 


1 (1899) 
(1891) 
(1901) 
(1907) 

(1903) 

(1903) 

(lR8l) 

(1020) 

(1021) 


23 Bom C20 (G’3) 
lo Bom 504 (597, 098) 

JO Cal 613 (615) 

31Cvl 83 (89 90) W IieO a suit lies 
and when review lies discussed 
3 Cal L Jour 119 (180) (Do) 

8 Cal L Jour 20C (271) 

10 Cal 357 (307) 

192GMad 119 (120) Can bo rcM“W 

cd also under S 171 

1921 Lah 427 (428) Limitation for 

suit tliTfo vears from attaining 

majority 

1917 MnA C72 (GbO) SO Mad 853 
ir. can avoid compromUe decree 
in loto and not in part 


[Sm (1932) 1932 Bom 401 (401) 
Minor s guardian ad htem settling 
the suit out of Court without leave 
of Court — that may be a ground for 
suit But the attorney Cinnot go 
behind the instructions from the 
guardian and continue to represent 
the minor) 

2 (l90S)30Cal G18 (C15) (Case under 1682 

Code) Hold uo appeal lies 
(1901) 5 Cal W N 8i7 (878) (Do) 

(1B95) 17 All 531 (533) Do but objection 
entertained lu appeal 

3 (18S9) 12 Alad 503 (oOl GOo) 

(1921) 1924 Mad TIG {G4G) 

(1923) 1923 Tat 375 (378) 2 Pit 538 
(1893) 1 Oadh Cas 49 (50) 

(See also (IJIB) 1918 Cal 602 (604)] 

4 (1913)21 Ind Cas 233 (291) 16 Oudh Cis 

247 35 111 4S7 10 Ind Vpp 1^2 

(P C) 

(1935) 1935 Bom 51 (CO) 
flR7G7i)2 Cal 181 (196) 3 Ind Ipp 291 

(PC) 
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Other Topics O 

Snb eqi-cnt iipointm iit of pu trdun under xile Iccrcf* on tl at ground — If lies 

Goarliius and Ward^ \ct — Suit to «ct Soe Note 11 N {It 

1 Retirement of next friend 

The protis^ons of Sub-Rule (1) arc mandatoiy The mere fact tliat a 
guardian of the person and property of the minor plaintiff is apponted under 
the Guardians and Wards Act (Vlll of 1890) dur ng the pendency of the suit 
superseding the nc\t fnend tviII not amount to a %abd retirement in die 
ab ence of inj applicauon on the part of the nc’ct fnend i 


R. 9, 4-ib] (1) Whric tlie mteiest of tho next fiiend O 

oi a mimii is aJvoiso to that of the minor or 
frund”"* nhoc ho IS S.O connected Mith .i doiendant wlioso 

intoiost Is adxoi'G to that ot tho minor as to 
make it nnlikel\ that the minoi s mteiost ivill be piopoily pro- 
tected b\ him (tl he does not do bis dutj. oi, dininq the 

penJenc\ dt the smt ce'iscs t<> reside within Biitish India, or foi 
am othei snflioient < ause apj laation ma\ bo made on behalf ot 
the minoL ci h\ a dolendant toi his. iemo\al, and tho Coiut, it 
satisfied ot the spunieienc\ ot tho oans.o assijjncd, may ordei the 
next triend to bo icmoted accordingly, ««{? make such othet o de) 
as to costs as it thinJs fit 

(2) Tr//fj c tho next Inond is not a giinidian appointed oi 
declaied an authout^ com| etont in thi!> bchalt, and an applica 
tion IS made bv i {rnaidian so appointed oi declaied, who desiresi 
to bo himselt ii pointed in the place ot tho next tiiend, tho Court 
sihall romo\ e the next fnend unless it consideis, tor reasons to bo 
iceoided b) it that the guardian oUe.ht not to be appointed tho 
next tiiend oi tho mmoi, (iiul shall thci cupon appoint the applicant 
to he next fi tend in his place upon such toms as to the co^ts already 
incxiiied in ihr suit as it tlnnhs fit 

[1877 — S 44G ( f T{ 4, Sub-Ki (1) and (2) abo\o and sec 
R 10 below] 

Sjnopst^ 


Nolo V 

Legiflative changes I 

Where the next friend does not do bis 

duty Z 

Adverse interest of next friend 3 


Noto No 

Appeal after the expiry of limitation 
period 4 

Non app^iarance of next friend 5 

Death of next friend bet Jt 10 infra 6 


1 Legislative Changes 

1 The words an 1 mal e s ch order as. to costs ss it thiuls fit in -.uh 1 ule (l) have been 
newl) aided 

■* In Sub Rule I'’) tic word and d ill thereupon apfo ut the applicant etc , are 
also now 

Order 32 Rule 8— Note 1 hiring been superseded under Gnir 

1 (1003) ■’0 \11 lOo (103 109) Suit to set duns and ards \ct— Not sustain 

a°idc decree owiug to next friend able 


R 9. 

JS 


R 10 
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2 Where the next friend does not do his duly 

The next friend is liable to be removed under this rule if he fail= 
do his duty,i or if he ceases to reside in British. India and leaves the count 
Where the Court finds that the next friend docs not do his duty in relai 
to the suit, It should not permit him to prejudice the interest of the mi 
but should adjourn the suit in order that some one interested in the mi 
may appl> on behalf of the mmor for the removal of the next friend and 
appointment of a new next friend or in order that the minor plaintiff him 
maj, on coming of age, elect to proceed with the suit or withdraw from 
Sirmlarly, as seen in Note 2 to R 7 if the next fnend refuses improperly 
assent to a compromise which is clearly beneficial to the minor steps mij 
taken to remove him 4 

3 Adverse interest of next friend 

If the next friend has an interest adverse to that of the minor plain 
or his personal interests will come »n*o conflict with his duty towards 
minoi, he can be removed under this rule i 

4 Appeal after the expiry of hmltation period 

Where a decree is passed against the minor and the interest of 
minor requires that it should be appealed against but the guardian ad hU 
refrains from doing so with a \aew to safeguard his own interest and for 1 
private benefit, it has been held tliat the minor can on attaining majority 
permuted to appeal and tlut the delay can be excused under S 5 of 1 
Limitation Act i 

5 Non appearance of next fnend 

Where the Court finds that the next fnend is guilty of neglect a 
commits default in appearance the proper course is to stay further proceedin 
and not to dismiss the suit for default i 

6 Death of next friend — See R 10 infra 

R. 1 O. [Ss 448, 449]. (1) On the » chi ement, remoTfil or dea 

sia of proceed of tho Boxt f 1 lend o£ E minor, further procee 

ings^on removal e<c in"s sliall be sta^ ed iintil the appointment of 

of next friend fnOnd IH hlS pluCB 

(2) TF/iCJ e the pleader of such mmor omits, trithm « reaso 
able time, to take steps to get a ne-^ next friend appointed, ai 


Order 32 Role 9— Note 2 
1 (10 ’S) 1023 Nag IGG (167) 

(1872) 18 Suth VY R IGO (170) 

'' Uoo”) 17 L jowt no (no) 

(10‘>3) 1023 Lxli 271 (272) 3 Lah 417 

Guardivn leaving jotisdietion of the 
Court — Minor cm appeil throngli 
“vnothcr next fnend — No format 


order of remo> vl necessity 

[See ilso (1874) 21 Suit W B 31 

(1^5 11113 {X46) 

lisp Ref m sCilW N434 (43" 

' 125 xageSDG 


(1875) 23 Suth V\ R 378 (280) 

4 cftses cited in Note 2 foot note 8 
R 7 ante] 

Note 3 

1 {10'»0) 1920 Cil 178 (183) 

(l9-»9) 1929 Mid 303 (391) 

(1925) 19‘’5 Mad T"! (73a) Held fath 
acting as next friend possesses t 
adverse interest and can coi 
promise 

Note 4 

1 (189C) 20 Bom 101 (100) 

Note 5 

1 (1921) 1921 Tat 103 (103) G Pat L Jour 01 
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pei'''>n interested in the mmoi or in the nijittei in issue mu} 
npph to the Court toi the appointment ot one, and the Couit maj 
uii]«>iut such poi'-on as it thinks ht 

[It'TT — S 44*^ See Ri b and •) abo\ e ] 

Sjnoj Sts 

Removal or death of next friend Note No 1 


1 Removal or death of next friend 

The suit does not ibt e b\ reason of the death of the nevt friend The 
Court should either apiioint a new nevt fnend or keep the smt pcndine" fiH 
the minor itta ns jmjomj An order dismis inj, the suit is a nulhty i The 
«amc rule Mill aiph where the minors arc appellants and their guardian dies 
perdmg appeal Where ho\ ever the decision is given in favour of the minor 
It 3 not on the pnnaplc menuoned m Noe 1 to O 32 void by reason 
mcrelj of the omission to appoint a fresh guardian for him 3 


R. 1 1 . 4jS 439] (i) n7/r/dtho pmrdian foi the suit 

rt re e t rrn o al CS tO tCfttC 01 doCS HOt dO hlS dutj , 01 ulie} 0 

fr iieath of g larjian otlior Sufficient ffioiind <8 made to appeal, the 
^ Court maij pcnnif such tjuunhan to letue o» maj 

leIno^p him and run} malo such oidei as to costs as it tJiinlsfit 
(’) TfTirjc tlie guaidian foi the suit 3 c/ncs, dies or is removed 
hy the Couit fhinnr/ //ic pondeno of the suit, the Coiut shall 
appoint a ne^v guaidian in Ins place 
[1ST7 — Ss 4 jS and 459 ] 


Sl^MOptlS 

Note No I Note No 

Retirement of guardian 1 moval retirement or death of guar 

Removal of guardian 2 dian 3 

Appointment of new guardian on re ‘ Cosla 4 


Ol/ier Topics 

Gairl tri I aib?e fa Sn ! iands — leant to lataoc—Fac ippoiatcacat o! nsif 

on to ret re See Note 1 F !• (1) Guirdun Seo Note 3 Pt (4) 


1 Retirement of guardian 

W'hcn once a guardian has been duly appointed he cannot retire except 
Midi the leave of the Court ^ The Court is not bound to grmt permission to 
retire whenever the guardian wishes to do so It has a discretion to refuse tho 
permission in a proper case z 


Order 32 Rule 10 — Note X 
It {1J15)191jM»14G1(4C1) 

(10)?) lOSlCalSOS (500) 

1 (1J15) 1015 Mil 4G1 (JG2) 

^ (101") 1917 Hal 000 (0 1) 

3 (100G)‘’8 Vn3'>3(330) 

Order 32 Rule 11— Note 1 
1 (lO’S) 1025 All 214 (215) 


tl02G) lO’G All 437 (433) 

(IfSOl) U \ll 35 ( ) 

(19X1)9 IndCas433(435) (Vlad) Gn-vrdian 
uniHe to find lands— Permitted to 
retire 

(IRR^) 12 Com 553 (55o) (Do ) 

2 (1920)1920 411 437 (435) Distinguishing 
19’2 411 410 

(19’S) 19»3 ilad OsO (950) 
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EETinrMrNT, i rMo\Ai. oiv death or guapdian 


SCH 


1, A mere statement on the part of the guardian that he declines to act 

has not the effect of removal imless sanctioned by the Courts 

2 Removal of guardian 

It IS the duty of the Court to pro ect the iineicsts of a minor A 
guardian is appointed for tha* purpose and for that purpose alone If the 
Court finds that the guardian is not actJig properly jt uould be its dut> to 
remove him m the interests of the minor i 

The only way of getting nd of a guardian ad lilctn, who has once been 
properly appointed, is under the provisions of this rule a Where in a suit 
against a minor the certificated guardian of the minor is appointed guardian 
for the suit, the mere fact that he subsequently ceases to be the ccrtifica'^ed 
guardian does not of itself impose such a disqualifica'ion as to make him 
functus officio ® He will continue to be the guardian un il he retires or is 
removed by the Court under this rule 

3 Appointment of new guardian on removal, retirement or death 

of guardian 

It IS the duty of the Court to appoint a new guardian vihcrc the 
guardian ad litem diest or retires or is removed by the Court Where the 
guardian of a minor respondent dies peniling appeal a decree obtained against 
him without appointing a fresh guariLan for him vvould on general principles 
be a nullity ,8 though a decree ob’ained in favour of the minor vvould not 3 
See Note 1 to 0 32 

It has been held by the High Court of Patna tliat no notice to minors 
IS necessary before an order of fresh appointment is made 4 

The power of the Court under this sub-rule may be exerc sed at any 
time during the pendency of the suit and the same is not taken away by the 
fact that an order to try the suit cx parie has been previously passed s The 
powers of the Court under this rule arc exercisable by the Registrar under 
S. 105 of the Rangoon Small Cause Courts Act (VII of 1920) * 


4 Costs 

Section 35 empowers the Court to make an order as to costs aganst 
any party to the smt, while this rule empowers the Court to pass an order 
for costs against the guardnn ad Idem who is not a party to the smt ^ This 
rule cannot be construed so as to restrict the operation of S 35 and, therefore, 


when the guardian ad Idem is himself a party to the su t the Court lias 


S (1027) 1927 Mid 5o3 (Sll) E>0'Mid 35" 
(1905) 1 Nag L B 128(129) 

Note 2 

(775)] 

4 (790) 

Before order of appointment is 
mide it IS hotter to record a formal 


2 (192S) 1928 Pit 109 (108) 

[But BOO (1030) 1930 Pit 473 (iToj 
SuhiJiittcd wrongly decided] 

3 (1912) 14 Ind Cis 50C (oOT) 81 All 321 
I (1923) igiO iat SSo (3S5) 2 Pit 273 

(1931)1934 Pit 111 (113) 

(1933) 1933 Pit 4"3 (477) 

5 (1920) 19^0 Mid 213 (M4) 

Noted 


order of removal of tljc old gnat 

2 (1935) lUiiS Cal ICO (165) 01 Cal lO'” 

8 (1935) 1935 Cal ICO (10 >) 61 Cil J023 
1 /in... Note 3 

(102 ) 1927 Nas 1 IS (ijo) eiNsgTltllC 


1 (1929) 19’9 \lll8(2o) 50 \11 73J 
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powc” apart from the proMsions of this rule to make an order for costs against C 
liim “ 

Where the guardian takes upon lunisclf to file in unnecessary and 
unsuccessful appeal on behalf of his uard 3 or where he is guilty of grossi 
mi'^onduct in the conduc of the case 4 the Court will order lum to pay the 
co«ts 


Ccur., .. b. f.i , R- 12. tb- 4r>u to 4j!] U) VinmoiC 
lowed by minor plain iihintiil oi *1 mmoi iiot cl u> a suit on 

tiff or appi cant on \\ liovQ bolnlt du aj»]ilication IS peDfliii" 'ihall on 
a am t; r >ijort tiftfunimf niti)onti/ elcct wlietliGi ho \m11 ]U 0 
CGcd \tith tho ‘suit oi ajiiilication 

(2) Whoc ho clerts tit ]u loecd with tJic suit oi ujiplication 
ho shall ap])l\ foi an oiJoi di''Charf;m" the next tiiend andtoi 
]Ga^e to pr icced in his o\tn name 

0) Tho title ot tho suit oi npiilication shall in such eab-o he 
collected so as to lead hontcioith thus — 

V B , Jato a mmoi b\ C D his next fiiend but nu^\ 
haiiii>i uttainrd iikjoi Uy ” 

(4) irZ/fif he elects to abandon tho suit oi application ho 
shall It a sole plaintiff oi sole applicant, a})p]\ ioi an oidci to 
diboiiss tho suit or aiiphcation on lopavmont ot tho costs incur- 
lel b} tho delendant or opposite patty oi ■\^hlch ma^ lla^e been 
paid Cy his next tnond 

(j) Any application nndei this Slide maj bo made ex parte 
but no ordei disehait^in^ a next tnond and peimittins a minor 
jdaintiff to luocoed in his own name shall bo mado without notice 
to the next iriend 

[1S7T— Ss 450 to 453] 

Synoi U5 

Note No I Sole Xo 

Scope of the Rule 1 I Minor defendant becoming a major 

Title to be corrected 2 I during the pendency of *u I 3 

OtJei Topics 

oa complniice w tb Rule — Rut fc^t o — Notice t quo Km i nor Note 1 

riTect Sec Note 1 1 1 (j) H 0) 

1 Scope of the Rule 

The rule is based on the substantive right of a person who has become 
sui juris to himself proceed with a suit insutuied on his behalf during Iiis 
minority i The Court should as a matter of course give him leave to proceed 

Order 32 Rule 12— Note 1 

i , 1 (ISJII ’>Cul2 OU 4) 

I I ' {101 HOI" -Mid 318 (S’O) aOMvdlOll 

(terj) i^suth \\ K lO’ (10’) 
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or act m his own name and cannot agnorc his application ^ If on attaining 
majority the minor elects to abandon a suit instituted by Ins next friend he 
must paj the costs of the next friend unless he can establish that the suit 
was improperly instituted See also Rule 14 uifra Where it is discovered 
m the course of the suit or appeal that the minor has attained majority the 
Court cannot dismiss the suit or appeal for default but should issue notice 
to the quondam minor to elect whether he intends to proceed with the suit 
or appeals If he elects to continue the suit his rights should be 
determined as on the date on winch the suit was originally instituted 4 Where 
the minor continues to be represented bona fide by a pleader even after his 
attaining majority and subsequently the quondam minor ratifies such acts 
they cannot be treated as invalid on the ground of non compliance wath this 
rule 5 

2 Title to be corrected 

It has been held by the High Court of Calcutta that the provision of 
this rule requiring the title of the suit to be corrected applies only where 
the suit IS pending and no to proceedings taken after a final decree has 
been passed in the suit i 

3 Minor defendant becoming a major during the pendency of suit 

i\o provision has been made in the Code in respect of a minor 
defendant attain ng majority dunng the pendency of the suit The reason for 
the omission is that while a plaintiff on becoming a major can as a doininus 
hits cleit cither to go on or put an end to the hQgation the defendan 
has no such choice available to him and tlic suit must proceed against him 
notwithstanding he becomes a major The minor defendant v ho comes of age 
may if he thinks fit come on the record and conduct the defence himself If 
however he docs not do so he must be deemed to have elected to abide by 
the representation of the quondam guardian and the judgment eventually passed 
will be binding upon lum The decree passed in such a case cannot be said 
to be a nulhty or made without junsdiction ^ 

R. 13. [S 4541 (1) TlTfcK* a minor CO plaintiff on 

mg indjotily dcsucs to repudiate tlio suit, lie 
pUmui! “'Xi.", sJifl!! a-pph tolia\e liis namo stiuok out aa oo 
de*«re* to plaiiititT and tlio Couit, if it finds that lie IS not 
repudiate sutt u neccssaiy pait\, shall dismi'^s him tioui the 

suit on such teims as to costs or otheiwise as it thinhs fit 

(2) Notice of the application shall be soi\ed on the next 
friend, on ang co plaintiff and on the defendant 


Note 2 

1 (189 J^oc-vin 0(-)-4 o 5j 

* 205) SlMad-GJ Sng proceedings aid appe-il— bound 

(10 Sj lO-'S Lah 371 (3 3) by tbo dccreo] 
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(3) The cost«! of all paitics of such application and of all O 
oi nn\ pioeeedincTN tlicietoioio had in tlie suit shall be paid by 
such pei''Ons as the Coiiit diiects 

(-}) ^M^nr ihr apii^tranf is {ineGehi>‘ii\ jiait^ to the suit the 
C“uit ina\ direct him to he made a detendant 
[5cr R 12 above (7 O 1 R 1(»] 

R. 14. 40')] (1) Annum on attannn-. majmitj m<a>, q 

il a N>Ie plainaft apph that n lubtituted in 
improSr'**u’a** Ills iiaiue h\ Ills ne\t tu€nd /<r dismissed oa t/ie 
ip omul that it inti, unicasonablo oi impioper 
(21 Xotiec ot the a])pheatiou sliall be served on all the 
paitiesconceincd; audtheCoiut upon bcine: satished ot siieh un 
loas inahlcncss oi impiopiieti ina\ "lant tlio a])))lication and 
o’dci the next tiiond to pa\ tlic costsot allpaitiosin le'spect ot 
the apijlieation and ct nn\ thinjr done m the suit o) make such 
otiiei oidoi as it thinks hf 

[5cc R 12 biiVR (4)abo\c] 

Sl/HOput 

Scope of the Rule Note No I 


1 Scope oF the Rule 

This rule deals vith the procedure to be followed where a minor 
plajfitifi becomes i major and considers that the suit instituted on his behalf 
was improper or unreasonable The Court can in such cases order the nest 
friend to paj the costs of all the pirtjts if it is sitisficd as to the impropriety 
or unreasonableness alleged ii But no order as to costs can be made after the 
death of the nest friend t 


MADRAS 


Local Amendment 

4 / Z tbo following P 14 \ — 

l-i" * “ J or guardiin for Ibo suit 

ourt in its aprellite juris 
Council shall be itcemecl 
12S ['ll [0 of the Code of 

Cuil 1 riuclurc md may bo performed bj tie RegistMt proMded that eon 
testel ipj licat one and appi ett on> re xrcscotcd out ol time shall be posted 
1 elore a Jii Igc for disj osal 


R. 1 5. 4G3 ] The piOMBions contained in Ttntes 1 to i4. 

Application of nppticahlCy shall extend to 

riiiei to persons of poisons adpulccd to bo ot unsound mind and to 
wrtsound mind pc) SOUS uJio, thougit ilof SO odjudi/cd. (lie found 

Inj thp Conit on inqmitj^ hi/ leusonof unsoundness of mind O) 
pientul tnfinniig, to hr mcapahlc of jnotecling then inteiests uhen 
suing 0 ) hcing sued 
[1877— S 403] 

Synopsis 

Notol«o [ Note No 

I Persons of unsound min d 1 * (a) Mental infirmitj 2 

Order 32 Rule 14— Note 1 
li (10’l)1931Mad73{71) 


1 (1916) 1918 Oudh 21 (2’) 20 Oudn Cas 800 
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APPLIC ^BILITI OF EULl S TO PFRSONS OP LNSOUND MIND 


Sen 


Mote No 

(6) Persons adjudged to be 
of unsound mind 3 

(t-) Persons of unsound mind 
not so adjulged * 

II Appointment of next friend or 


Note No 

guardian for persons of un 
sound mind 5 

III Decree against lunatic not re 
presented if can be challenged 
in execution proceedings 6 

I IV Revision 7 


OtJ er Topics 

Tindiog IS to nCrin tj — Natu e of Seo Lunacy \ct— Ouse ail Mote 

Note 4 1 t (2) F M (1) 

Leg slativc chaiioGs See Mote ^ Pt (1) Luoat — Definit on of See Vote i N fl 

1 Persons of unsound mind 

The present rule places persons of unsound mind in the same po lU 
as tliat of minors and makes the provisions of Rr 1 to 14 apphcable t 
them Hence a suit on behalf of a person of unsound mind has to be filed 
by a next friend and t\here the defendant is of unsound nund the Court has 
to appoint a guardian ad litcni i 


2 Menial infirmity 

The corresponding section jn the old Code was nppbcable only to 
persons of unsound mind Now the scope of the rule has been widened by the 
addition of the words or mental infirmity The result is that even a person 
of weak mind can sue through a next friend provided the Court is satisfied 
that he 15 incapable of pro cenng his interests i The H gh Court of Lahore 
has held that the rule applies also to persons who are absolu ely deaf ind 
dumb 

The fact that a peison of high position lias lenounccd the world and 
become a San^asi neglecting worldly affairs would not of itself justify the 
Court in holding that by reason of unsoundness of mind and mental infirmit> 
he is incapable of protect ng Jus interests wi lun the meaning of this Rule 
But a persistent delusion of being haunted by demons of persecution 
imaginary aoccs and rcLgions magalonunia whch makes him regard himself 
as destined to be in some sort a saviour of the world arc symptoms which 
would justify the conclus on tliat the person is suffenng from delusional 
insanity and incapable of managing lus own affairs ’ 


3 Persons adjudged to be of unsound mind 

A person can be adjudged to be of unsound mind under the provision^ 
of the Lunacy Act IV of 1912 For cases under the Lunacy Act and evidence 
relating to lunacy see the following cases i 


Order 32 Rule 15— Note 1 

I (1919) 1919 Ml 400 (41'’) 

[Seoal 0(18 o)‘’t Sutl W B Ci 
(‘’Cj) Co Is igajust next Iriond of a 
1 nat c — r*ocutablo pcrsonallv 
ga nit the next ft end wl o can rc 
'< crfromtlio citatej 


^ tl02 
lio 


Note 2 


3 (19 ) 19 1C l^a (16 1 ) (I C 
Notes 


1 (189G) “>0 Tom 1 0 (15t) 
(I90S) 3 Ind Ca» S&1 (33 ) 3 

(1896) "0 Tom 0^9 (C64) 

(189^) “I Mad 40 (40J) 
(ISJSpj Cal 535(59:) F I 


3! id '’ol 


Fv d ncc e 


I 
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4 Persons of unsound mind not so adjudged 

The olil ‘=cction ipphcd onlj to j arsons of unMJund mmd adjudged 
to 'o under Act \\\V of 1858 or under any o’hcr law for the time 
eing ui foKC \nd c\cn so the dtii^ons under the old Code held that the 
t'o-rt had inherent power to appoint a guardim for persons of unsound mmd 
though I ot -o adjudged i Xow the leui-'IaUire lias giien cfTcct to these decisions 
\ proxuUng aUo for cases of pc^^ons not so adjudged If the defendant 
alleges that he IS of unsound mind and the plainnlT denies it the Court must 
nnld .1 juda 'll Miuuij and come to a finding as to vthctlicr he is mcanable 
I prolcitir.Q ///s oil/; $itrrcst<;~ It is onl\ when the Court on inqiurj finds 
that die dchndam bj rc.i'»on of uiiMiundness of mind or mental infirmity, is 
n < ipabh oi jiro ccnng liia in crc»l» lliat u is neccs'arj to appoint a guardian 
ad litcm Thus where a defendant alleged to be a lunatic dies before the 
1 sue of proccs-', It cannot be said tliat the suit was not \abdly instituted 
against the deceased on account of the fact tliat no guardian was appointed :b 
\ finding III the lunacj proceedings that a person is not of unsound mmd and 
ircapable oi matuig ng his affairs docs not preclude a finding under the present 
rule that Uic same person is by reason of mental infirmity incapable of 
I'n lerung \ interests in the suit ^ 


»uirl 11 Viii.hr Ut \\\\ vf 

1 0> I C il I J iir 111(117 lull'!) Limjtu 
a riifliHtl IH S »t\et\\\\ of 
1“ s 1 n>( unJ inin I and itic-ip-tcits 
iiiaiiie< one « <nvn sfliirs both 
t vi'drd I sttof w ithout fornirr — 
}{"n i> IS onh under f> C. Cl (d)of 
Vft/X f 1S7J the Court of ar«l 

(1^ )l J4 SiitL u IJi (IJi) l'/i»ouii<liic*< 
f iiiiiid T oc sui! cient 
1« Sutli 11 20 I32i>) Clear grounds 
f jr ^uppoiing un«oundncs4 of mmd 
I ed 1 leforc i suing iiotico under 
\ \\\\ ot 

t ’0 Siith ^\ r 'll) l5o 5C) Fnijuiry 

Hid 1 

1- 11 'ISulliW I ) SofliciCDts of 

iidcii c IS to luuKv — Ile<iuire<, 
arclul lousidcntion 

(IM‘- 1 \111jJ UCi IGJJ IlighCourtof 

tlUhabad b\a uo original jurisdiction 


Note 4 

1 (lbj7)20 \n 2(j) 

(1632J 10 Lorn 132 (131) 
lOTom 13/(1371 
(100^) 13 (.il 1001 (1000 lOO-^J 
'1831) 7 Cil 213 (241) 

(lOOi) lOOi I'un Ito ^o 31 ingc 117 
(IOOjIOO'') 5LIiniC0(172> 

(1000) 2 lud CIS 818 (810) (Cal) 

(IW IJ l«-f I Suth NV R2i 3 (2f9) 


HOOD 21 Mul ^01 (503) 

U'X)») 100/ U T5 R Ci\ 1 ro 30 

iBut SCO (1630) 18 Pom CuG (GjO 
ICO)) 

(ISSljCMul 080 (381) 

(13S') 1SS7 Pub lie Vo 91, page lO? 

(1800) 180C Pun Ho No 13 page fi1 

(See at o{lR90)14Mad2o0(i0> 203) 
Lunatic's jroperty under Court of 


adjudged lunatic — Suit by next 
friend untenable] 

2 (1922) 1922 Cal 8G (6G B7) 

(1033) 1933 Vll 140 (151) 

fl93o) 1935 Cil 224 (221) Uusoundness ot 
mind alone is not sufficient— He 
should beincapible of protecting his 
interest by reason ot such nnsound 
ness — here the neces itr for in 
|uiry irises in Bjipeil the inijuirr 
should be held by the appelhto 
Court 

(1921) 62 Iiid Cis 770 (771) (Cal) 

(tSJO) 23 Horn 6/3 ft-Sb) 

{19'>u) 1920 All 212 (214) 48 -til 3 >C 

(See also (18G5) - Suth \\ R Mia 7 
(7) Defendant not appearing and 
illeged in'ine— Court not to stnte 
ofl the case but to make enquirv as 
to insanity under let ■KW^ of 

18 j8) 

2a (1934) 1934 Cal 833 (&33) 

2b (1034) lOJl Cal 833 (833) 

3 (1929) 1923 All lOS (109 110) 50 All 333 
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Applicability of rutiEs to tebsoks of lnsotj^td mind 


ScH. 


5. Appointment of next friend or guardian for persons of unsound 
mind 

As already seen, tihe Courtis bound to appoint a nes-t fr.end or guardian 
in the case of persons of unsound rmnd If he is not represented by a guardian 
in the suit, the decree will b'^ nail and void^ See also Note 5 to R 3 
Where a manager of the property of the lunatic has been appointed under 
the Lunacy Act such person ought to be appointed as the nest friend oi 
guardian ad Idem in the suits See also R 4, sub-R (2) 

6 Decree against lunatic not represented, if can be challenged in 

execution proceedings 

As already seen in Note 5 to R 3, hanng regard to the decision of 
their Lordships of the Judicial Committee in liashid-an-nissa v Muhammad 
Isniad [(1909) ILR 31 All 572 (P C)) an objection as to want of proper 
representation is not one faUin.g under S 47 of the Code and cannot be raised 
in execution proceedings inasmuch as the person not represented cannot be 
deemed to be a party to the suit i • 

7 Revision 

In the undermentioned casci the High Court of Allahabad interfered 
undei Its inherent powers and ordered a stay of proceedings m the suit, 
pending decision in the lunacy proceedings aga nst the defendant under the 
Lunacy Act 

R. 1 6. L® Nothing in this Order shaXl apply to a 
o ^ « Sovereign Prince or Rnhn? Chief sninc: or 
.nd'SJjr “ sued Uie name ot his State, or being 

sued hy direction of the Governor-Genernl in 
Council or a Local Government in the name of an agent or in any 
other name, or shall he construed to affect or in an> tvay derogate 
from the provisions ot any local latr foi the time ‘being in force 
relating to suits by or ascainst minors or by or against lunatics or 
other persons of unsound mind 

[1877— -S 4G1 See Ss 85 to 87 ] 

Synopsis 

Scope of the Rule Hole No 1 


Note 5 

(1917) 1917 M\a GIG (619) 

(1915) 1915 Cal 19 (20) 

(1931) 1931 Cal lOS (1G9) 

[Bui sec (I91i) 1914 L B HI (Ul)l 
(1609) 23 Bom 403 1405, 406) 

(ISOG) 23 Cal 512 (514) 

'T ''0(PC) 


5(6 7 

i ropetij ot lunatic under 
mauacer ot Coutt of Wards — Act 
1R5R — Collector not to act 
s Ucst Itiona but onli tho minaser 


can so act — Aw\rd good it in=ane 
onlj after award was substantully 
fimshed — Alienations by manager 
good ] 

(1874)22 Sutli \V R 200 (201) Lunatic 
Under Court of W ards — Court of 
Wards can sue as next friend only 
during his lifetime -After bisdeHh. 
Court of W ards has no right to sue, 
but legal representatwes of the da 
ceased lunatic alone can sue 


Note 6 

1 (1917) 1917 Gal 644(847) 

(1917) 1917 Tat HO ( 141 ) 
Note 7 

1 (1920) 197r. ill on /nm 


44 Cal G2T 
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Other Topics O 3 

EuDcil C-'Urt of Wnrds \ct e Jfote 1 Ruling Prince — >»ot domiciled in I ntish ^ 
Pt (’) il oR 7 Vote 0 Pt (1) ludi-i — MiBontj See Note 1 Pt (1) 

1 Scope of the Rule 

\ Ruling Prince nnt domiciled m British India is not go\crncd bj tlic 
Indian Ma)ont> Act and therefore, is not a minor for the purpose of O 32 
e\en though he imj be under 18 >cars of age He can act through his 
mamger under S 8a of the Code > Tor cases under the Bengal Court of 
Wards Act (IX of 1879 1 see the following decisions 2 


MADRAS 

All the following 


Local Amendment 

n 17 — 


17 In mit^ rolitiiig to tlie person or propert) of i minor or other person under 
the s 1] cnntcndcnce of the Court of \\ trds the Court ui fi'cing the da% for tho 
dcftndint to •\ri'«\r Mid uiswcT shall vUow not less Olian two months Umo 
Letween the date of summons ind the date for appearance 


ORDER XXXIII 


SLITS B\ PLLPERS 


S»,1. b. .. R. 1 . -I*'!] bi'liject to tho foIlo^MUg o 3 

iti'uteJ in forini ;)f 01 RD} bUlt IBRJ bo UlSiltutC(P bj R 

pauper 

Lxplumtton — A poi^n*^ is. a “iiaupei” ^hen }io is not pos- 
‘^e'lsod of suflieicnt moans.* to enable Lxm to paj the too pros- 
ciibed b\ law toi the plaint in such suit, oi, wJieio no such loo is 
prescriberb^ wlion lio is not entitled to piopoitj® woith one hund 
led lupeos othci than his ncecssarj weaiinc: appaieP and tlie 
subject mattei of the suit ^ 

[1877— b 401; 18 jO— S 297 ] 


Local Amendment 

BOMBAY 

The followir g «entencc tball I e added to the Evpliuatiou nimelj — 

111 dctcrminin„ whether he is possessed of suSic eiil means the subjett 
the suit shall be eailudcd 


matter of 


Sjnopsis 


Note No 

Suits by paupers 1 

Suit may be instituted by a pauper 2 

is not possessed of sufficient means 3 

where no such fee is prescribed —Set. 
note 3 abo\e 4 

When he is not entitled to property 5 

Subject matter of the suit if can be 

Order 32 Rule 16— Note 1 

1 (102o) 10-'> Cal on (511) 

2 (16 0) 17 C il rS6 (CJ3) 17 Ind p 5 (P C) 

Case under Bengal Court of W irds 


Note No 

considered m deciding sufficient 


means 6 

Necessary wearing apparel 7 

Minor plaintiff 8 

Pauper defendant 9 

I Person — meaning of 10 

Suit by executor administrator or 
I legal representative of pauper 11 


\ct 1\ of 18 0 

(191<3)l91SCafi3J(8»0) 41Cal 829 (Do) 
(1891) 18 Cal 500 (501) (Do) 
(l6S3)lCC-il80(9} 95) (Do) 
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Suits Bb institdifd i\ K)rM\. PVurLuis 


Scir 


Note Iso 

Suit Ly a I official 1 quidator or official 
receiver 12 

Suit by mutwalli trustee or shebail 13 

Mamed woman 14 


Note No 

Leave to sue m forma pauperis for 
removal of trustees 15 

Award of costs and order for security 
for costs against pauper 16 


OtJ er Topia 

Continu ng 1 su t IS 1 paipcr Sec Note Pt (1) 

1 Suit by Paupers 

The State derives a reienue from Court fee stamps and a pla ntiff suing 
in Courts is under the Court Tees Act 1870 bound to pay the Court fee 
prescribed ai the time of films the plaint But in view of the fact that there 
may be persons who by reason of their poverty, are unable to pay the fee 
proMsions ha\e been enacted in this Order exempting such persons from 
paying in the first instance the Court fee presenbed and allow'ng them to 
prosecute their su ts in forma pauperis * But if such pauper succeeds in the su»t 
the Goiemment Can recoicr theamount of Court fee as a first charge from out 
of the subject matter of the sun {See R 10 ) And even if the plaintiff fails 
m the Slut the Court should order him under R n infra to pay the Court fees 
due by him 

The executor of a deceased person is entitled to obtain a probate in 
forma pauperis though the peotion for grant of probate is not a smt in the 
ordinary sense unless caxeat is entered** 

The provisions of this order arc not applicable to proceedings under 
the Agra Tenancy Act (III of 1926) and the Madras Estates Land Act (I of 
1908) 

2 Suit may be instituted by a pauper 

It IS competent to the Court to allow a smt not originally instituted in 
forma pauperis to be continued in forma pauperis ^ The substituion of the word 
instituted in this rule in place of the word brought in S 401 of the 
old Code lias not made any change m the law in th s respect ” 


3 Is not possessed of sufficient means 

The explanation to this rule furnishes two different tests to determine 
the pawpcnsni c( a person^ — 

(1) Where a fee is prescribed law for the plaint in a suit a 
person who is not possessed of sufficient means to enable him 
to pay such fee is a pauper for the purposes of that smt ** 


Order 33 RuU 1— Note 1 

1 (1803) "OCil 111 (116} 

(1893) 18 Bom ‘^3 (‘’3J) 

Note 2 

1 (16 7) Cal 130 (ISO ) "0 Cil 319 

( '’!) 

1811) i<)31 Cal ( 5) CO Cal S’ 193’ Cxi 
eSa a «t gi ■sbeil 

I IJS3 Mil 488 (190) Apjl cation to 
nt nuo a<! X pauper naado within 
tc I f r pa ment of Icfcit 

c, 


7 r 


3 


I io (C3 ) 
No provjs on exists for sili«eiucnt 
pxuperi m (oOiler]] 

8 flOo’*) 193vaLil 103 (193) 

Note 3 


1 (19U) 19U Cal 53 (537) 
la (Sec also (1931) 1931 Njf 
carelessness is irrelevant 
present poai-tty) 


: 101 (lOo) 1 1st 
for considering 
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Thus uhcre a claim requires a Court-fee of Rs 1,775 and the 
applicant js possessed of means to the extent of Rs 1,600, only, 
he IS a pauper for the purposes of tliat suit 2 
(2) \Yhcre no such fee is presenbeds a person A\ho is not entitled to 
property worth one hundred rupees other than his necessary 
II eariiie apparel amt the subject matter of the suit, is a pau- 
per for the purposes of that suit 

A person maj be cnUtlcd to property but ma> nevertheless be not 
possessed of Siifftcicnl means to pav the Court-fee It cannot therefore, Pc 
assumed that everyone who is entitled to property is possessed of means to the 
value of tliat propertj * Where though a person is entitled to propert>, >et 
if It IS out of lus reach and is thus not a realisable asset or convertible onto 
cash. It cannot be said tint he is possessed of sufficient means to pay the 
Cour-fee ® Thus a mere imding that the applicant is jointly interested in a pro- 
pertv with another but over which ht lias no dominion, would only show that 
he is entitled to propert) bu not that he is possessed of means ® 

The word means is according to the High Court of Lahore intended 
to cover and include all forms of rralisabk assets which can be converted into 
cash and as such can be used for hn incing the litigation ^ Thus according to 
thit Court, It would include an interest in a decrees or a mortgages m favour 
of the petitioner The High Court of Calcutta has on the other hand held that 
a debt which is due from a third person cannot be said to be means of 
which the applicant is possessed, and that the words is not possessed of must 
mean that the applicant has no actual control over it lo Where the petitioner is 
possessed of some propcrt> which is not cash the test according to the High 
Court of ^ladras to decide whether he is a pauper, is not whether in the 
abstract he has the power of raising monej but whether in the concrete ar- 
cumstances of the case he can succeed /« raising anything siibsUtnt al by exercis- 
ing that power 

According to the Judicial Commiss oners Court of Nagpur a person 
owning a non-transferablc occupancy nght which is not capable of conversion 


2 (190G) b Horn L It 042 (CJ4) 

3 lor'iorie vucti suits steS 10 of the Court 
fees Act IfiTO 

3-v tl‘324l 1021 r-vl 27 2 Pvt 879 

tSet ilso (1933) 193S "VI 079 (C79) 
Suit lor redemption — Efjuilj of rt 
demption ii sul jtet matter of suit 
witliin R 1 — It should be excluded 
in deCtriTiining whether plaintifl 
pauj et] 

4 (1920) 192J 31 1 (321) 2C N ig L R llo 

5 (1928) 1923 Lvli 271 (271) 

(1933) 1933 Lah 523 (52H) Equits of r« 
demption is not asset wlien ruo is 


jointh Lcloiigiii!; to her and her 
husband— She cuinot le tud to >e 
possessed of nns defiliitc share in 
tlie housi 

C P C 293 A 294 


[Sea however (1923) ID’S All 517 
(517) 47 \!1R72 Where a minor son 
of a member of joint Hindu family 
sues to set aside in alienation b\ 
the lather ind ivhcre theie is share 
which hid not been triusferred at 
the time of the suit the minor can 
not sue IS a piupcr] 

(Sec (1934) 1934 411390(397) Share 
in joint familv propertv mav amount 

7 (1909) IS^j^Lih 271 (271) 

Sv (1928) 19’3 Lih 271 (271) 

9 (1920) IJ’O Lih 8>1 (S”) 

10 (1927) 1927 Cal 309 (310) 
lOv (1933) 1933 Mid 883 (8S4) Hindu widow 
in possession of her husband s pro 
pertv applying for leave to sue as a 
pauper — Court should take into 
consideration the fact that she will 
neither be able to borrow money 
nor sell the property 

(1931) 1931 Mad 5C1 (oGl) PeUlionet having 
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I^otc Ho 

Suit by an official liquidator or official 
receiver 12 

Suit by mutwalli trustee or shebait 13 

Married woman 14 


Note No 

Leave to sue in forma pauperis for 
removal of trustees 15 

Award of costs and order for security 
for costs against pauper 16 


00 er Topics 

Conkimung i sn t is t panjicr See Note '' Pt (1) 

1 Suit by Paupers 

The State denves a reienue from Court fee stamps andaplantiff suing 
in Courts is under the Court Tees Act, 1870 bound to pay the Court-fee 
prescribed at the time of films the plaint But m view of the fact that there 
may be persons who, by reason of their poverty, are unable to pi> the fee 
pron&ions haic been enacted in this Order exempting such persons from 
paying in the first instance the Court fee prescribed and allovrng them to 
prosecute their suits in forma pauperis » But if such pauper succeeds in the siut, 
the Go\ emment can recoi er the amount of Court-fcc as a first charge from out 
of the subject-matter of the suit {Sec R 10 ) And even if the plaintiff fails 
m the suit the Court should order him under R II infra to pay the Court fees 
due by him 

The executor of a deceased person is entitled to obtain a probate in 
forma pauperis though the petition for grant of probate is not a suit m the 
ordinary sense unless ca\ cat is entered 2 

The proMSions of this order are not applicable to proceedings under 
the Agra Tenancy Act (III of 1926) and the Madras Estates Land Act (I of 
1908) 

2 Suit may be instituted by a pauper 

It is competent to the Court to allow a suit not originally instituted in 
forma pauperis to be coni niied in forma pauperis ^ The substitu ion of the word 
instituted in this rule in place of the word brought in S 401 of the 
old Code has not made any change m the law in this respect ’ 


3 Is not possessed of sufficient means 

The expLination to this rule furnishes two different tests to detenmne 
the pauperism of a person^ — 

(1) Where a fee is prescribed bv law for the plamt in a suit a 
person who is not po’isessed of sufficient means to enable liim 
to pay such fee is a pauper for the purposes of that smr 


Order 33 Rule 1— Note 1 
1 (1803) '>0 Cal ill (115) 

« (1‘503) lb Bom •’37 (23J) 

Note 2 

1 (IS 7) •> Cal ISO (131) (181 ) «o Cil S19 

'1110 lOSlC-vl 2 (->5) COCalS'i" IQS'* Cil 
CSo dUt tiRUi he I 

' IJ13 M-vl 403 (400) Arjlieation to 
Kt n n n<! V Xmipor mide within 
CO rt^ ^ *WCnt of deficit 


(1S34) 8 Bom 61 j (CIC) 

(IQ^Q) 1921 Mad 8 3 (s'>9) 51 Mad 43 
(1920) 1920 Mad ‘*30 (231) Assumed 

[But see (US'*) IQS'* Cal f>Sj(C3<) 
No proTision exists for «ab cpicnt 
piojeri'm (otiilrr)] 

" /l9ol)l9 3 Mai 103 (193) 

Notes 


1 (1911) 1914 Cal 53" (537) 
la (See also (1931) 1034 Nag 101 (lOo) Pist 
carelessness is itcelcvant for considering 
p Caent poNCttjl 



I. Suits jiu rr r\sTiTLTrD i\ fokma taupi ris 2337 

O 

Thus where a claim requires a Court-fee of Rs 1,775 and the I* 
applicant is possessed of means to the c\tent of Rs 1,600, only, 
he IS a pauper for the purposes of that suit 2 
(2) Where no such fee is prescnbedi a person who is not entitled to 
property wonli one hundred rupees other than his necessary 
wcarinp apparel and the subject-matter of the suit is a pau- 
per for the purposes ol that suit 

A person ma\ be entitled to property but nn> nevertheless be not 
possessed of sufficient means to jiay the Court fee It cannot therefore be 
assumed that cvervone who is entitled to propertv is possessed of means to the 
value of tint propertv * When though a person is entitled to property, >et 
if It IS our of lus riach and is thus not a realisable asset or convertible into 
cash It cannot be said that lit is possessed of sufficient means to pay the 
Cour -fee ® Thus a mere hndtni, that the applicant is jointly interested in a pro- 
pertv with another but over winch lit has no dominion would only show that 
he u cntiilcd to property bii n>t ihat In is possessed of means ^ 

The word means is accordin„ to the High Court of Lahore intended 
to cover and include all forms >f rcalisabh assets which can be converted into 
ca«h and as such can be ustd lor inianring the litigation’ Thus according to 
that Court it would include an interest in a decrees or a mortgages in favour 
of the petitioner The High Court of Calcutta has on the other hand held that 
a debt which is due from a third person cannot be said to be means of 
which the applicant is possessed, and that the words is not possessed of must 
mean that the applicant has no actual control over it 19 Where the petitioner is 
possessed of some property winch is not cash the test according to the High 
Court of Madras to decide whether he is a pauper is not whether in the 
abstract he has the power of raising money hut whether in the concrete cir- 
cumstances of the case he can succeed m ratsme anything siibstanf ttl by exercis- 
ing that power 

According to the Judicial Commissxincr s Court of Nagpur a person 
owning a non transferable occupancy nght which is not capable of conversion 


2 (lOOC) & Bom L R C42 (614) 

3 For some such suits see S 10 of the Court 
fees Act 1R70 

3a (t02l) 19'»4 Pit 27 (32) 2 P it 870 

(See (Uo (1913) 1J33 M-id 079 ((TO) 
Suit for redemption- Eou>t> of rt 
dempt on is subject milter ol suit 
with n R 1 — It should be excltldi 1 
in determining whether plamtifl <s 
pauper) 

4 (1929) 192 I > ig 319 (I"’!) 26 ^ if. L R 115 
6 (1923) 19'’3 L-ih '’"I (271) 

(1933) 1933 Lah 5’3 (S-’S) Fquifv of re 
demjtiou is not \ set wl cn monev 
cannot 1 c nised on it 
C (1923) 1928 ^■lg '’4 (27) 

(1930) 1930 Rang 324 (32o' I urtnese I ud 
dhist wife ftipljing to sue as a pau 
per— Ifer oil!' projertv a louse 
jointli Lelongiiig to her and her 
husband— She ciiinot be sard to le 
possessed of in\ definite share ill 
the liou-e 

C P C 293 i 291 


[See however (1925) ID’S Ml 547 
(517) 47 Ml 872 Where a minor son 
of a member of joint Hinau family 
sues to set aside an alienation by 
the father and where there is share 
which hvd not been transferred at 
the tunc of the suit the minor can 
not sue ns a pauper] 

(See (1934) 1931 Ml 396 (397) Share 
in joint fimily property may amount 
to means) 


pertv npihing for leave to sue as a 
pauper — Court should tale into 
consideration the fact that she will 
neither be able to borrow money 
nor sell the propertv 

(1934) 1931 Alad 561 (561) Petitioner having 
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into monej cannot be considered to be ‘possessed of means” for the purposes 
of this nile.ii 

Where the applicant himself is proved to be a pauper he is entitled to 
the benefit of the Rule and the fact that he his co heirs or relations uho are 
men of means js immaterial 12 

The burden of proiing that a person is a pauper uithin the meaning of 
the eiplanation lies on the applicant w 

4 “Where no such fee is prescribed ” — See Note 3 above 

5 When he is not entitled to property — Sec Note 3 above 

It has been held by the Judiaal Commissioner’s Court of Nagpur, tliat 
mterest of the tenant of a non-transferable occupanc> holding is not ‘ propertv ’ 
but IS more in the nature of an expectant claim under an inchoate right 1 


6 Subject matter of the suit, if can be considered in deciding 
sufficient means 

The worda ‘other than his necessary wearing apparel or the subject- 
matter of the buu" do not qualify the first part of the explanation, but appl> 
only to cases where no specific Court-fee is prescribed ' But this does not mean 
that in dealing with the first pan of the explanation the subject-matter ha« 
ahvaj s to be taVen into considerauon 2 The subject-matter of the suit maj , in 
some cases, be in the possession of the petitioner and m some cases not In 
the former class of cases it canno’ be excluded from consideration merely on 
the ground that it forms the subject-matter of the suit 3 Thus where A files a 
suit for certain ornaments in the possession of B and ob'ains a decree and B 
appbes for lca\e to appeal in forma pauperis, the ornaments in her possession 
will have to be taken into account in determining whether she has sufficient 
means to pay the Court-fee on the memorandum of appeal < In the latter class 
of cases the subject-matter of the suit cannot be taken into consideration The 
reason is that the word ' possession ’ suffiaemlj indicates that any amount which 
forms the subject-matter of the suit and is not m the actual possession of the 
petitioner, cannot be taken into account for the purpose of determining his 
means * 


1 mortgage in bis favour on winch 
he had sued— Held to be a pauper 
(1031) 1031 3Iad 5C2 {&G2) Tctitioner s 
properljcs heavjlv encombered bx 
mortgages — Court should consider 
whether be can raiso monej on 
them 

11 (1025) 1925 Kag 439 (430, 410) 21 Nag L R 
98 


I (1025) 1925 Kag*438 (130, 410) 21 Nag li 1 


Note 6 

I (loouj so Bom 503 (507) 
(10311 ion Ml 323 (321) 
1^33 Pat 203 (201) 
(1021)1921 Nag 105 (109) 
(192r) me N*a^g 273 (273) 
(I02G) 1020 Ma<15 07(50.9) 


(1930) 1930 Cal 147 (U9) 57 Cal OsO 

(But see (1027) 1027 Cal SOO (310) 
Ornaments m petitioner s possession 
a\erc treated as being in the natur'^ 


~4L \_ii; j 

2 (1930) 1030 Cal 117 (140, 150) 57 Cal OsO 

3 (1929) 1020 Nag 310 (3n) 2GNagIiKII5. 
(toil) 1034 lJia'>3(J24) 

(1933) 1933 Tat 203 (201) 

(1910)8 Ind Cas 481 (181) 33 Ml 23T 

Claim for redemption of mortgage — 
\pplioant able to raise money upon 
secunta of etiuity of redemption Is 
not a pauper _ 

[But see (1882) 1682 Pun Re No 99 
pace 231 ) 

4 (1929) 1929 Nag 319 (321) 2G Nag L K 115 

5 (1930) 1930 Cal 117 (149 150) 57 Cal 930 
(1931) 1934 Had C53 (G53) 
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Now siipposL tint Ju inswcr to in application b> a plaintiff to sue is 0 
a pauper, me detendant admits a pait of the liability and produces or offers 
to produce into Court the propeitj or the amount in discharge of such babihty, 
un 1 ' be considered in dturniining whether the plamtift is i pauper or not'* 

Thi. Hiuh Courts of Boml»a\-® and Calcutta’ have held that in such a case 
tin. time when the application tor leave to sue as a pauper, is made is the 
uoint of tune which the Court ha» to consider in determining whether the 
pc ui rcr la a pnuiKi Tlic High Court ot Midris has on the other hand held 
tha if at the time of the hcanits of the application he has become possessed of 
utncicnt means the Court has no jurisdiction to grant him leave to sue as 
I paupers It his also been held bj that High Court in the undermentioned 
ca^es that where the plaintiff ^cts a decree m the lower Court, but waints to 
appeal aa a pauper for a higher amount the amount deposited in Court by the 
judgment debtor to the credit of the plajntilf in purauaiicc of the decree should 
h tahen into cons-dcration in determining vvhether he should be allowed to 
appeal aa a pauper 

7 Necessary wearing apparel 

According to the High Court of Calcutta ornaments which a woman 
ordinarily wears should be regarded as being in the nature of wcant^g apparcb^ 

The High Court of Lahore appears to dissent from the above view 2 

8 Minor plaintiff 

Where an application is filed on belialf of a minor for leave to sue la 
forma pauperis the orcumstances of the ne\t friend should not be considered, 
the fact that the ne\t friend is posscs<cd of suffiaent means wall not disentitle 
a minor plaintiff from suing in forma pauperis * Nor wall the fact that such 
ne\t friend is himself a pauper discnntlc lum from suing on behalf of the minor 
m forma rmtperis - 

9 Pauper defendant 

It has been held by the High Court of Calcutta in the undermentioned 
ca^esi that a defendant may, under the inherent powers of the Court, be 
allowed to defend a suit in forma pauperis although there is no provision to 
that effect in the Code But the Chief Court of Punjab has taken a contrary 
view 2 The High Court of Rangoon also has taken a vuew contrary to that 

(187J) 3 Alad 249 (250) I erson who tpplics Note 7 

/or petinissron ia gao #s •» pinpcr k 1 (i027l 10^" Cal S09 (StO) 

not bound to tr> vnd ra)<e funds by 2 (192b) 19^8 Ball ‘*71 (271) 

mortgaging his cl nm Note S 

(1892)189’ ^11 W N U (12) (Do) 1 (1881) 3 Mad 3 (4) 

(IJ-’l) 19^1 Nag 44 (4G) iaN-vgLBlC5 (1924) 1924 Bom 440 (441) 

In » suit to redeem a mortgage of (19'’3) lO’S Cal CsG (65G) 

property of which the pHintifl Mnot (19’9) 1939 Lab 74G (747) 

in possession the right toredeemthe (19*0) 1930 Cvl 90<^ (995) 

property IS the subject matter of the [But see (1933) 1933 Sind 82 (81) 

suit **0 Sind L R 491 Meins of next 

friend considered and zmeor s pcti 
tion for leave refused Revision dis 
allowed ) 

2 (187o) 11 Beng L R 373 (374) 

Note 9 

1 (lSSO)5CilSl9(h'’0) 

(lOOa) 33 Cal 927 (93*) 

(1910) 18 Ind Cis 207 (209) 40 Cvl 955 

2 (1905) 1903 Pun Re No 64 page 1S9 


7 (lO’O) 1930 C\1 147 (140 150) 57 Cal 9S0 

8 (lOM) 1921 Mad 97 (0'') 

9 (19-0) 1920 3Iad 507 (5C&) 
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of the Calcutta High Court It has further held that, in any case, the Court has 
no inherent power to allow a party to prosecute in forma pauperis an application 
for review of an order passed in appeal s 

10 ‘‘Person’ — Meaning of 

The word person occurnng in the explanation to this rule has not 
been defined in this Code According to the definition gnen m the General 
Clauses Act (\ of 1897) it includes not only indindual human beings but 
also companies or associatrons or bodies of indii*iduals whether incorporated or 
not It has, therefore, been held by the High Court of Madras that the word 
person indicates a jundioal person ^ But the High Court of Rangoon has 
howc\er, held that it means a natural nerson that is a human being and that 
It docs not include a juridical person - E\en according to this new a firm 
can be considered to be a person Thus, where a firm brings a suit for 
damages and afterwards becomes msobent and the Official Assignee refuses 
to prosecute the suit ami the suit as dismissed, the firm can be granted Icaie 
to appeal as a pauper 3 

11 Suit by executor administrator or legal representative of 

^ pauper 

The High Court of Madras has held that on executor or an adminis- 
trator or the legal rcprescniutue of a deceased person is entitled to institute 
or maintain or contmue a suit in forma pauperis in lus reprcsentatii c capicitj, 
proNided he has not come into possession of sufficacm means out of the estate 
of the deceased I It proceeds on the \ic\v that the plaintiff in his prnate 
capacitj and in the capaat> of the reprcscn’atnc are two different persons in 
the eye of the law The High Courts of Bombay and Calcutta and the Judicial 
Commissioners Court of Nagpur ha%e taken a contrary \acw that he could 
not do so, unless and until it was shown that he himself is a pauper' The 
above view is based on the ground that the provisions of this Code seem to 
negative the idea of anybodv but an actual pauper, a real pauper, a man 
without means being permitted to mauuam a suit in forma pauperis The 
dcasions of the High Court of Lahore are conflicting ^ 

See also Note 10 to O 22, R 1 and the undermentioned case « 

12 Suit by an Official Liquidator or Official Receiver 

Applying the defimtion of the word 'person as mentioned in Note 10, 
nnle, the High Court of Madras has held that the Oflfaaf Liquidator of a 
company, though not a pauper himself, may file a suit in forma pauperis on 


3 (1930) 1030 Ring ‘’80 (291) 9 It mg 423 
Note 10 


1 (1925) 1925 XUa tCa (7CG) 

2 (1930) 1930 Rang 2 j 9 (2G’ 2f3 2fl) 

3 (1030) 1930 Rviig 272 (272) 


Note 2 2 

1 U92',) lO'SXlad CG (G7 f'.) 

U'J25) 1925 M-id 7Go (7bG TC?) 
tl‘»-‘V) 7 Mad "JO (391) 

Lbee til 3 Suth \\ R Ml* 

Ul QUO)] 

tout I gjg J 


2 (1911) 3G Lorn 279 (251 2S2) 

(1933) 1933 Nng 331 (335) 

(See also (1891) IS Lorn 237 (239) ) 
(l90G)33Cil 11C3 (lies) 

8 (1930) 1930 Lih 735 (73G) Can sue as a 
inuper 

(1927) 1927 Lviv GC5 (fCS) Cvniiot contiimo 
suit as a i-vuptr 

4 (1903) 2o \ll 137 {13'<) Decree in favour of 
jnuper in ignorance of his death — 
Appeal bj defendant against legal 
repre cntalivc— Remand and decree 
on retrial— DcRndant cannot object 
that plvintid is not entitled to sue 
AS a pauper 
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bclialf of a pauper company i The High Court of Allaliabad has applied the < 
«amc prinaplc to the case of an OfRaal Receiver of the estate of an insolvent 2 
A contrary Mcw has been taken b> the High Court of Rangoon that the word 
per-on in tlu'> Rule does not include a juridical person such as a receiver ^ See 
also Note 10, ante It la submitted that this view of the High Court of Rangoon 
IS not correct 

13 Suit by Mutawalli trustee or Shebait 

•\s Ins already been observed in Note 11, anlc, the character of a 
pcr>-on suing n a rrpre^c/ltafn c characlcr must be kept distinct from his 
personal cajacitj Thus when a plaintilT sues in a representative character, for 
example aa a nuitnmili trustee or .1 shebait unless he is in possession of 
proportj belonging to the naif estate or trust or the idol for whom he sues, 
sufticcnt to ciiablL Inm to pa\ the Court fee lie nnj be allowed to su^ as a 
pauper, even if 11 is shown iha he Ins sufficient personal property of his own i 

Where a shibait brought a suit for recovery of endowed property 
again«t one who claimed to be the alienee of that piopcrty and against three of 
his fo shcbaits \\h> purporitd to have alienated it and the plainuft did not 
either in hia personal capaatj or in the capicitv of a shebait possess sufficient 
means to pay the Cour..-fec it was held tliat the mere fact that the shebaU- 
defendanis possessed sufficient proper les belonging to the idol, did not dis- 
tmulc him from suing as a pauper 2 

14 Married woman 

The fact that the aopheant s husband has got sufficient property to pay 
the Court-fees due on her glamt is not a ground for refit'sing the application of 
a pauper married woman for permission to sue as a pauper i 

15 Leave to sue in forma pauperis for removal of trustees 

S 402 of the old Code imposed certain restrictions on the right to 
sue as a pauper It was held under that section that it did not preclude a 
ptr«on, who had obtained leave to sue under S 18 of the Religious Endow- 
ments Act (XX of 1863) for the removal of the trustees of a temple, from 
being permitted to sue in forma pauperis 1 The said secuon has now been 
omitted in this Code 


16 Award of costs and order for security for costs against pauper 
It has been held by the High Court of Bombay tliat the Court cannot 
pasi an order for costs against the pauper m mlcrlocu'ory applications in the 
suit i The High Court of Rangoon has, on the other hand, held that the Court 
has power to pass an order for costs against the pauper in such cases ^ 

A woman who has been permitted to sue as a pauper cannot be asked 
to furnish security for cos s under O 25, R 13 The reason is that it would 
render nugatory the order permitting her to sue as a pauper 


Note 12 

1 (1018) loisaua 302 (3r3) 4iaiidG21 

2 (1018) lots vn r7 (1T7) 

3 (1030) lOcOIlvns 250 (201 263) 


Note 13 

1 (1027) 1927 C»1 300 (010) 

(1034) 1934 Pit ^31 (531) 

2 (1911) 11 Ind Cas 602 (Cvl) 

Note 14 

1 (191b) 1918 Pat 320 (329) 3 Pat L Jout 178 


Note 15 

1 (1001)21 ■'Ixd 410 (121) 

Note 16 

1 (1922) 19'>2 Bom 33o (38o») 47 Bom 101 Vp 

plication for amendment of plaint 

2 (192S) XO-JS Rvne 300 (307) C Kang 661 

Costs of ndjournment 

3 (1917) 1917 L B 1C3 (ICl) 8 L B R 387 
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An order for security for costs passed in a suit ceases to operate as 
regards the antecedent costs, if leaie is gi\en to continue the suit as a pauper, 
before the period for furnishing the security has e\pired * 

See also Note 10 to O 25, R 1 

R. 2. [S ^03] Everi/ application for permission to sue as a 
Contfcnti of ftpph pauper shall contain the particulars requiied in 
legaid to plaints in suits : a schedule of any 
moveable or immot eahle piopeity belonging to the applicavt, -with 
the estimated % alue theieof, shall be annexed theieto; and it '^hall 
be signed and t erified in the manner piesciibed toi the sijrnimr 
and verification ol pleadings 

[1877— S 403, 1S59— Ss 299, 300] 

Synopsis 

NoteKo ^ote No 

Conlenlt of Applicfthon 1 | Death of Applicant See 0 ’’2 B 1 

Verification 2 I ]Sotc 10 4 

Cause of Action — S<shotestoH 5 3 | 


1 Contents of application 

Application for leave to sue m forma pauperis should set forth with 
the utmost good faith aschedule of all the moveable and immov cable propertv 
belonging to the applicant, with the estimated value thereof i Where the 
applicant fails to do so the appbcation is not propcrlv framed and is Inblo 
to be rejected under Cl (a) of R 5 tnfra' It does not however follow 
tliat this rule is to be meticulously interpreted against the petitioner The 
Code is not designed as a trap wluch a btigant must trv to avoid bv all 
means in lus pow cr 3 The object of the rule being to help the Gov ernment iii 
ascertaining whether the applicant is in a position to paj the Court-fee 
payable on the plaint, the Court should not throw out the application unless 
the omission was an act of bad £011114 Thus the application should not be 
rejected merely on the ground that an item of propertv lias been omitted to 
be given in the schedules or that the schedule has not been signed and vcrihed 
by the applicant e or tliat the appbeant was unable to name all the persons in 


4 (lOU) 12 Ind Cao 53S (530) 30 I<om 115 
Order 33 Rule 2— Note 1 

1 (1930) 1030 Fit 303(300) 

(See also (1934) 1031 VU 396 („9f) 
Sbaro which a juinot h»« in joint 
familv prorertv jnu t I e menfioned 
IS It ma^ iniount to meins within 

Iho meiTiins oI Itwtc 1} 

2 (1930) 1J30 1 It 3C-i (3C0) 

(I'm) 192, Oi ilh IIS(IIO) 

11 >0'^) 11 Oudh Cis 10 (20) Following 139 j 
VU W N 31— Case ot apieil 
Un3) 0 lud Cm C40 (Cll) 7 LI R CO 

1 o (IJ31) 1031 Cil C3> (033) 
'll' c I to Mue in /on iflpaiijen* 
’ ' Is I iriU under F»til \e 

^ ' ' ' I d I rtl, under other 

'' ' nil atioii ulthonghde 


fcctiv e so far -is cl inn under Fit «1 
Vecuients let is concerned but in 
form as to claim tinder other Vct« 
should be illowcd] 

3 (1932) 1932 Lah 325 (32) 3 0) 

4 (1932) 1J3 Pit SOS (300) 

6 (1915) 191o -Vlad 05i (Co3} 

tl8s7) ivs- 1 un Be No .7, 59 

(1J31) 1934 Cal OID (( II) 

G (1932) 1932 Lah 3tS (5J0) There i, no 


of tilow lUR amei lJmcIlt^ intj I e a 
jl cd to aillicitioii lo 'UO in /cri 
ra»iens 

(1933)1933 Vn29j(207) 5a 111210 
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possession of the property left by the deceased in an administration suit ei O 
The proper course in such cases will be to return the application for 
amendment, 7 and on such amendment being made the presentation will be 
deemed to be a proper presentation as from the date of the onginal 
presentation 

Where a plaont is tiled with a stamp dutv and registered as a suit and 
it Is subscqucmlj found tliat additional Court-fee is required and the plainuff 
thereupon applies to continue the suit in forma pauperis, the fact that the 
application is not m the form prcscnbcd b\ this rule mil not neccssarilj entail 
the dismissal of the application a 

2 Verification 

Where the tcnhcation of the statements made in the application is 
not made in accordance mth the provi'=ions of O VI, R 15^ the Court is 
bound to reject the application under R 5 infra i But where the applicant 
did not \erif\ the contents of the iicuiion at the foot of the petition, but did 
fo b\ a separate affidavit m which the statements contained in the several 
paragraphs in the applicauon were said to be true it was held that the 
affidavit might be treated as pan of the application ® The schedule of property 
need not, however, be signed and \enfied by the applicant and in anv case, 
the omission to do so will not, as has been seen in Note 1 above, entail the 
rejection of the application 

3 Cause of action— 'See Kotos to R •'> 

4 Death of applicant — See O 22, R 1, Note 10 

R. 3. [S' -iO-t] Notwithstanding anything contained in ^ 
these Rides, the application shall be presented to 
Court by the api>licant in person, unless ho 
is exempt eci irom ai>pearing in Court, in whieJt 
case the application may ho presented by an authori7od agent 
uho can answer all material questions lolating to the application, 
and who may be examined in the s.ime manner as the party 
represented by him might ha\o been examined had ^.uch party 
attended in ])erson. 

[1877— S 401 ; 1859— S. 301.] 

Sijncimi 
Kote No 

Pre«entation to Court J 

Presentation by applicant in person Z 

Purdanaahm woman 3 

Authorised agent 4 


T • ■ . (1912) l032,Pit SOS (009) 

. . ■ • 7a (1931)1931 bom 47 (sO) intime 

I 'll ‘ ! — \erifcitiou and sigintUre alter 

II ■ • ■ ■ S (1929)l0>92hV‘>2^{S:0) 535Iid43 

but inidvertentU — Amendment Note 2 

should be illowcd] 1 (1912) IG Ind Cis 83 (So) • f. L B R 117 

(1028) 1928 Pat 2S (29) 2 (1923) 1923 Lvli CSi (031) ( L B R 117 to 


Note Xo 

Presentation of pauper appeals See 

Notes to O 44 R I S 

Limtlalion See Notes to R 7 tnfra 6 
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1 Presentation to Court 

The insistence in the Rule is on the u ords ‘ in person and not on the 
words to the Court as meaning to the judge lumself ^ Therefore where 
the application is presented to the Shenstadar of the Court^ or to an officer 
of the Court who places it before the judge and the petitioner appears before 
the judge, the presentation wall be \alid 3 

2 Presentation by applicant m person 

This Rule IS mandatorj as regards the requirement as to the presentation 
in person, and a Court is bound to reject under R 5 an application for 
leave to sue as a pauper, if u is no*^ presented by the applicant in person, 
except in cases where he is exempted from appearing in Court ' Where one 
only out of sexeral applicants presents the application in person, the Court 
should reject the application as against those persons who ha\c not joined m 
presenting Jl in persona Where, however the law by reason of the fact that 
personal appearance in Courts is impossible eitlicr by reason of the party 
being a company or an infant, or a lunatic allows an appearance b> somebody 
else, an appearance by such person would be sufficient compliance with the 
law 3 

The provisions of this Rule as regards presentation m person do not 
apply to a case where a plaint, returned by one Court is presented to another 
Court’ or wherea plajiUfT IS allowed to co/rft/;«c his suit as a pauper ® orwhere 
the application for leave to sue as a pauper is returned for amendment and 
the amended application is presented by the applicant s pleader « 

3 Purdanashtn woman 

A woman who is exempted under S 132 from personal appearance in 
Court c e Si. Purdanashin ladj is cnoilcd to present an application for 
leave to sue as a pauper through an authorised agent ‘ 

4 Authorised agent 

The term authorised agent docs not mean the same thing as the 
expression recognised agent m O 3 R 2 ante ^ A pleader may be a duly 
authorised agent within the meaning of tins Rule® But he must be specially 
authorised to present an application under tlus Order and must fulfil the other 
conditions detailed in this Rule ® 


tile contrary not lollowcd 
Order 33 Rule 3 — Note 1 

1 (10-’Ol9''t3Iad 001(00-’) 48MaI‘I8j 

2 (lO’D I'J’t Mad 001 (902) 48Mvd '85 

S (ion) 1021 Nag IOC (lOi) 17N»sLll22 


1 (ISCr C") 4 Lorn H C R 91 (91) 

2 (1RS7) loaiid 193 (191) 

(1900) 4 Ind Cab 777 (TSO) 12 Ondh Cvs 
3S1 

3 (1 nR( 191B Vlid SC2 (3G3) 41 Mad Oil 

") 1R09 lun lie No 19 yige H4 
I rcbcntation o( appeal !n forma 
l aiptria l,\ manager appointed an 

4 novil of 185S IS proper 


[lint *ee (1933) 1033 Slid W N 197 
(19-1)1 


114 


Notes 

1 (1902)21 Ml 172 (173) V case of pauper 
appeal 

(1890) 1899 Pun Re No 19 page 114 Katri 
wonun lb exempt from persoiiil ap- 
pearance 

(lO-’O) 1J29 Pit 27 (2'^) 7PitS>5 
Note 4 


Ordinary 
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5 Presentation of pauper appeals See Notes to O 44 R 1 C 

6 Limitation Sec Notc> to R 7 i«/ia 

R, 4 . U) Tn<n f the application is in piopci ioim ( 

and dul\ ]u evented the Com t nia\ , it it thinks 
^’'IphclnT c\ammo the apphruut, oi his acent \\ben 

•pp '«n aiqilicant is allo^^o(l to apjera bj a^ent, 

rcjaulnu the mciits ot the claim and the llOlelt^ ot the 

(i) in«)f the application is picsentod bv 
an atient the Coiut i«a\ , it it thinkb fit oidei 
tliat the ai>plicant he e\aniiiicd bj a coinmis- 
*'1011 in tlie mannei in winch the examination 
ot an absent witness, mai he taken 
ps77_;^ 4(0, l^Vt— bs HL> J04 ] 

Sjnop'-iy 

Note No ^ote No 

Scope of the Rule 1 Right to crotc examine applicant 2 


ai plicant 

If pretented by 
agent Court may 
order applicant to be 
examined by com 
mittion 


1 Scope of the Rule 

Tlus Hull empowiri tin. touri to examine the applicant ttlven the applica- 
tion IS dvil> presented no onU with reference to the question of hix paiipcri'^in, 
but ilso with reference to the merits of the claim in order to ascertain whether 
th allcgati ms in the petiurm do or do not show a cause of action * An en- 
quiry under this Rule should be made b> the judge himself® 

As to wliethcr | < rsons other than the applicant can be examined on the 
rrents see Notes to Rr 5 ind 7 infra 

2 Right to cross examine applicant 

Where the applicant who seeks permission to sue as a pauper is cx- 
amitud under tlus Rule tlie opposite p irtj has a nght to cross examine hun on 
the merits of the claim jn order to test the statements he makes in his 
appheauon i 

R. 5, 405, 407] The Couit shall le- O 

cauVn'*'*”" '’^ *'’*’** application tot 2)€i mission to sue as a 

paxipei — 

(u) uhei c it is -not fiamcd ami presented in the manner 
jiresciibed bj Rules 2 and 5, oi 

(h) nJictc the applicant is not a panpei, oi 
(c) uhcic lie has, within two months next hefoio the 
presentation ot the »applica tion, disposed of an^^ ])iopeit \ fiandu- 

Order 33 Rule 4— Note 1 «n(, the extent of inxestigxtion 

•» <1F6‘’ 05) 1 Bom II C K 10’(103) And not 
by Shaitri of the Court 

Note 2 

1 (1020) 1920 Cal C02 (003) 
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lently 01 m o)ilcr to he ahJeto apply fo7' pei mission io sue as a 
pauper, or 

(d) whei 6 his allegations do not show" a ca use of action, or 
(c) where he has entered into any agreement -srith refer- 
ence to the sabiect-matter ot the proposed suit under which any 
other person has obtained an interest in such subiect-matter 
[1877— Ss. 40o, 407; 1859— Ss. 302, 304. Cf. 0 7, K 11 ] 

Local Amendment 


d nndet cUu e (d) meteh on 
b'tred inv law” 
ot the following — 

' nnd tlie ipplicint, on being required bi the Court to tnile my imendment 
\Mthin i time to be fixed bi the Court fuK to do so 


Synopsis 


Legitlalive changes 

Note No 

Clause (e) 

Note No 

6 

Applicability of the Rule 

2 

Appeal 

7 

Clause (a) 

3 

Letters Patent Appeal 

8 

Clause (b) 

4 

Revision 

9 

Clause (d) 

5 

Doctrine of Lis Pendens 

JO 

Rule to lo stnctlr construed 
It (2) 

Other Topics 

See Note 2 Sh'iU reject See Note 2 I‘t (1) 



1 Legislative changes 

The c htt«e when lus illegilioas do not show a cAuje ©/ action’ h'i< been substituted for 
the cUu«o ‘ tbit bis illcgitions do not show i rijhl to site in such Court Mbieh occurred 
in the old «ection 

2 Applicability the Rule 

The Rule protades that an apidication for permission to sue as a 
pauper sliall be rejected m the events enumerated in the Rule ^ It is restricme 
of the right which eierj Iiugani has to seek the aid of a Court of Justice, 
and should therefore be interpreted sincily z 

As m the case of an order rejecting a plaint under 0 7, R 11, an 
order of rejection of an application under this Rule must (>c made on prelimi- 
nary grounds, before notice is issued, and before an enquir> is held into the 
applicant's pauperism 3 


3 Clause (a) See Note 1 to R 2 and Note 2 to R 3, snprn 

Where the application for leave to sue in forma pauperis is framed m 
the manner prescribed Rule 2, but is defecu\e in some particulars with re- 
gard to the substance of the plaint, it is not obligatory on the Court to reject 
the application * In proper cases the Court lias power to allow an applica- 
tion to be amended so as to make it conform to the law a 


1 RuleS-NoleZ 

OJ13 0 L r K 35 

»*o6 ri" Gauss ot action 

i ctot ® ^ — tppUcition »« 

(t J33) 1013 ruLgTm / liVi J 

u mns41l 


3 (ISOC) 30 Bom 3G (01) I’cr Banade, J 
Note 3 

1 (IOjS) 1933 Rang 410 (412) It Rang 414 

Dissenting ftoin 10'’0 Ring 125 
[But see (1929) 1920 Ring 12S (129) 
7 Ring SSO) 

2 (1914) 1914 ’Mad 2iG (25S) 
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4 Clause (b) O 

The question of the applicants pauperism lias to be decided with 
reference to the definition gi\cn in R 1 Tlie Court in tlus respect is bound 
to proceed on the mliiation in the plaint and cannot go into an 

invc'tigation of the question whether the suit has been oierialued ^ Ivor can it 
go into the merits of the ease when dealing with the question of pauperism 
of the applicant 

W here the applicant is found to be a pauper it is not necessary for the 
Court to gue a (uiding on the other matters enumerated m the Rule unless it 
finds that the application lias to be rejected for any of the other reasons men- 
tioned thcran a 

5 Clause (d) 

Tlie words used in clause (c) of S 407 of the old Code were right 
to sue The expression was however held not to be limited to questions of 
jun diction alone but to include a good and subsisting cause of action 
capable of enforcement in Court, and calling for an answer, and not barred 
bv the law of Limitation or any other law i The present clause {d) gives 
effect to tlus view by substituting the words cause of action for the words 
right to sue 50 Out the Court lias got the power to reject an application 
for jicrmission to sue m forma pauperis where the claim is prima facte 
barred by limitation" or is unlawful* or is immoral or opposed to public 
policy * But in considering the question whether the applicant has a cause of 
action or not the Court lias to look only into the allegations made by the 
applicant This does not mean that the Court should confine itself to the 
ailegattons in the petition It is open to the Court to consider not only the 
allegations contamed in the plaint but also the facts appearing in the examina 


Note 4 

1 (19n) 01 In 1 C vs sat (SOI) (Pvt) 

(ISSl) ISSi Pnn Ro >0 81 It hero •> Court 
finds tint 111 -viplicant who ap 
lives to sue jn /vrt in pauperti is 
iioable to ply tlie Court {ee» upon 
{iis cfvim iC stioufd affow Aim to 
sue s .V p-vuier foe tbe whole 
imount chimed -ind it is illegal on 
tlie p It of tl c Court to confine tbo 
I CTtnissioii to 1 vrt of the claim be 
iau«cittuds that he m-iy succeed 
only "VS to that put 
(1Q12) 1C Ind Cis 012 (GU) (Mad) 

2 (18S>)4 ilid 321 (32J) 

(ISOs) 2 Cil W M 474 (1"8 470} 

(looi) H Cii \y ^ ■•o( 0) 

[See (1931) 1031 \U 823(323) The 
fact th-it issue vs to possessvon of 
troiert' will be decided in snit is 
I o reason for not deciding it in pro 
cechngfor dispiiqeriDg But such 
deci ion will not operate as res 


itdicafn] 

See also (lO-’O) lO’O \11 C'>4 (fM) ] 
8 (lO’C) 1020 Lah 042 (CIO) 

Note S 

1 (l8So)7 \UCbt(CC4)(Fr) 

(1893)20 K\\ 290 (301) 

(l8o9) 13 Bora 1'>C (I'-S) 

(IJV3) 18 Ind L vs 491 (491) (I vh) 

(1901) 2" Mad 3i (39) 

(1903) U Oudh Cas C (fS) 

2 (1865)7 AUGGl (CCJ) 

(1919) 1919 Lah 4 (5) 1919 I un Re Nt 

134 

(19''4)I934 Rang III (112) 

(1894)1694 lull Re No 130 
(19’0)19’0Mvcll>> (123) 

(191j) 1915 Mid SO-. ^99) 

[See loutvec (1J3’) 1912 \1I 543 
(540) Qtic tion of limitation I ouU 
proierlv be deteruiuii.1 after th 
llaint IV sdinitttd] 

3 (1917) lOr L B IS (19) Suit for r coven 

of vmoui t wou it a lotterv 

4 (1839) 13 Bom (ISO) 

(1^80)13 lorn 130 (131) ■Mairnge 1 coKigo 
contract^ 


r~' 
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non of the applicant s Bc>ond this, however, the Court cannot go e In fact, 
even in an inquiry under R 7 the Court can confine itself to the cndence of 
the plaintifT and refuse to go into other evidence? Consequently, complicated 
questions of lumtation,® or of res utdicaia? or of local jurisdictions'* cannot be 
gone into for deciding the apphcation. Xor can the Court refuse the applica- 
tion on the ground that, on the ments, the litigation js very likely to end in 
failure The Court should exercise great caution in considering the question 
of cause of act,ou inasmuch as the appUcant is often without the advantage of 
the aid of Counsel n Further the opposite party will have the opportumty of 
uiging these very objections under R 7 12 


6 Clause (e) 

The object of the provisions of this Order is to help bona fide litigants 
Where, therefore, a litigation is not bona fide, and the plaintiff has been set up 
by another for the purpose of evading the Court-fee, the Court will not allow 
him to sue as a pauper i 


The Clause wiUapplv only if the agreement has reference to the snb;rcf- 
mafter of the suit and is of a cliampcnous character.® Further, the agreement 


5 (lOW) inUJ Cat 35)S (8SG) iC Ul C5l 
11914) 1934 Pang 2U (aC) 

(1919) 1919 Cal 155 (loS) 

(1911) 11 Ind C\8 o 5 (57) (Cil) 

(1909) 4 Ind Cvs 97a (97u) (Lab) 

(lfr-:)4 Mid 

(l92S)l9’8Sind US (119) 22 Smd L R 

441 

(1699) 20 \n 299 (301) 

(lJ3i) 1932 Lorn 6S-1 (5S5) 

C (1929) 1929 Rang 209 (209) 

(1934) 1934 Ring 214 (2it>) \n> olbct ev« 
denco onl or doeumcotvry evnnot 
be considered 

(1931) 1934 Lih 231 (232) Court sboold 
not embark nt'on considerations o( 
doubtful o^'^stions of law or fvet m 
order to ^ee wliciber iHcgations 
show v evtt'e of action 
(1929) 1929 411 G24 (024) (Do) 

(Sie also (1933) 1931 P»t2S4(2S5) 
Plaint held not to di'ji.lose a cause 
of aciton 3 

(1932) 1932 Rang 107 (U2 U3) 10 Rang 

357 (FIl) Eiidencc rcliting to merits 
not adiiiissiblo 1929Rvng 273, over 
ruled 

7 ‘-ce 27otea to Rule 7, »ti/rn 
S (l91S)1918Mid00{Gl) 41 Mid 020 

(1920) IJ’u 211(1135 (ISo) 

(1919) 1919 Vhd 218 (2191 
(102J) 1920 L.ih 49a (19&) 

(1010) 8 Ind Cis 475 (470) (1910) 1 U B R 

29 

J (lO’S) 1925 Ul 275 (2T) 

(.1 Ul vec (IRTO) 14 Suth V\ R 231{2S2)} 

,7, •' ''kl 1J31 Lvh 231 (232) 

'1 01 ij(o \llT5a(759) 52 411927 

' .’.'’.'’I-khl’l (121) 




(1025) 1925 Cal 090 (990) 
(lOOlisCaltVNTO (73) 

(1S9S) 2 Cal W X 474 (478, 179) 
(1924) 1924 L.ali Ci9 (COO) 

(1885) 1885 Pun He No 25, pigo 45 


(1919) 1919 Mad 218 (219) 


J 3 (1900) 27 Mad 37 (40) 

(1901)27 Mad 120 (121) 

[See ftlso (lOOs) 4 XI id L Tim 302 
(303)] 

(1910) 191G Xlad 1017 (1018) 

Nate a 

J (1919) 1919 Pit 58 (59) 

(1927)1927 Pat 552(052) 

(1907)30 Mid 547 (^JS) Mhcre on the 
date of the institution of a suit m 
forma jaujifrii the plaintifl has 
allowed third parties to obtain an 


date of the presentation rvf the up- 
peal the appellate Court ciimot 
grant leave to appeal m forma pnit* 
pens 

2 (1917)1917 \n l‘-G(t6C) 

(19341 1931 Cil 740(740) Xlortgice subse- 
quent to application under O 33 
not for cash bat executed under 
pressure for previous loans does not 
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must be one between the piuper and a third part> Thus, where a company 
lias gone into liquidation and the liquidator sues in forma pauperis to rccoier a 
debt due to the compan>, the (act lliat the liquidator is paid a percentage of 
the collections will not bring the application under this clause ^ The agreement 
contemplated b) this Clause is one which is subsisting and effectnc of the time 
o{ the application.^* 

It IS however not necessary that the “interest should be a vested and 
completed interest Thus, an agrecnient with pleader appearing in the pauper 
suit, that he is to recover lus fee out of the fruits of the decree that may be 
obtained in tliat sun b\ the pla milT is within the prohibition of the Clause'* 
But a mere agriemcnt to jiai the fcc» when the decree is obtained without any 
condition bv which the pleadei could rtcincr the fees from the decr'tal 
amount, will not fall under the Clause* 

7 Appeal 

ordir rtjv Cling an application for permission to sue in forma pauperis 
Is net anjx.ilabh is u is mithii a dicrcc nor an order coming within any of 
thv. Clau'ts <jt U 43 R 1 ‘ 


8 Letters Patent Appeal 

\n order <3f a Single Judge of the High Court, sitting on the Original 
Side, allowing or refusing to allow a pbinutf to sue in forma pauperis is a 
“judgment vvitlun the meaning of the Letters Patent and is appealable as 
such 1 

9 Revision 5oe Note 2G to S 115 and also the undermentioned cases' 

10 Doctrine of Lis Pendens See Notes to H 8, infra 


come within tlii' Pule 
(1031) 1031 Rang 211 (Jl&) I'ec'on advanc 
mg moiiev to anutliec out ot pitv — 
No agcecinent giving him intcreit 
in subject nutter— E\recf»lion thvi 
be would be rtpvid on suit beinc 
succes'iul — Lnle<<s repmnent I*, 
secured on ^iilject matter, tinder 
staodmg it not illegal 
3 (1018) 1013 Slad 362 (3G1) 41 Mid C2l 
(1036) 1033 Oudh 20 (21) It not sub.uting 
It docs Dot stind in the wav ol ip 
plication bcingallowed 
i (1385) OUom 371 (372) 

[See also (1002 180G) Unp Bur K 
272) 

(1032)1932 Hang C3 (CO) 

5 (1020) 1920 LihGi2 (CIS) 

Note 7 

1 (1885) 7 All CCl (GGS) 

(1899) 21 All 133 (130) (FB) 

(1930) 1930 Rang 259 (2o9) 

(1910) 8 Bid Cas 475 (470) (1910) 1 Upp 

Bur R28 

(ISG5)3Suth M EJtivc 20 (20) 

(1931) 1031 Rang 129 (130) 9 Kang SG 

Note 8 

1 (1931) 1931 Bom ICO (ICG 1C7) 

(1925) 1925 Mad 1C7 (1G8) 48 Mad 700 
(1930) 1930 Rang 259 (2G0, 202) 

Noted 

1 (1927) 1927 Lali5G(5C) 

(1933) 1933 All 295 (29o) 55 All 210 Order 


(1935) 19o5 Oudh 20 (21) 

(1933) 1933 Pvt 264 (285) Court, in decid 
ing paitpensm not confining to 
plaiut, acts with iiiiterial irregu 

(1934) 1934 Rang 214 (216) 

(1885) 1835 Pun Re No 21 Revision lies 


whenCovict embvrks upon an enquirv 
b} examining other witnesses where 
it b IS no l>ow er to do 

(ISn 8) 16^.3 All W N 150 (151) hen the 
leave it> refused on the ground that 
the petitioner hvs a wevk case ou 
the merits 

(1893)13 ARM N 218 (219) (Do) 

(1910) C Ind Cvv 703 (703) ( All) (Do ) 

(1915) 1915 Mad C52 (G53) (Do ) 

(1917) 1917 All 355(305) (Do) 

(1898)20 Ml 299(302) But no revision lies 
when the Court Las not acted with 
mated vl irregularitv or illegalitj 
(1919) 1919 Lah 1 (5) 1919 Pun Ee No ISl. 
(Do) 


I 
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R 0* [S -AOS] tlie Comt sees no le.ibon ta reject 

^ . (At application on anj* ot the iaounds stated in 

receiving evid ence it sliall fix ti Qay (of wliich at leost tcn 

of applicant s pau davs’ clctir notico shall be gl^ en to the opposite 
paitv and the Gn^ eimnent pleadei) tor lecoii ing 
such e\ idence as the applicant may adduce in pioof ot his pan- 
peiism, and tor heaiing any endenco w hich nia} be adduced in 
disproof tboieof 

[1ST7— S 40S; 1859— S 305] 

Synopsis 

l«ole No Note No 

Notice 1 I Evidence of paupertlm Sire B 7, infra 2 


1 Notice 

The protision directintr notice is imperative^ and therefore an order 
made without notice to the Government pleader or to the opposite partv is 
one made without junsdicuon, and is open to revision ^ 

■\8 to the form of nonce under this Rule, see App H, Form No 12 

2 Evidence of pauperism — Sec R T, infra 

R 7 [S 409] (1) On the day so fixed or as soon theie- 
after as may be convenient, the Court shall 
^^procedur* at hear Q^amine tbo ‘witnesscs (if any) produced bv 
either party, and may examine' the applicant or 
his agent, and shall make a memorandum of the substance ot 
their cMdence 

(2) The Couit shall also hear any amumont which the 
parties may desiie to offer on the question whether, on the face ot 
the application and of thocAidenco (if am) taken by the Com t 
as heiein provided, the applicant is or is not subject to any ot 
the prohibitions specified in Mule 5 

(3) The Comt shall then either allow or lotiiso to alloA\ the 
applicant to sue as a pauper 

[1S7T— S 409 ; 1859— S 30G] 


(1SC7)7 Suth \\ R 4‘iC (487) No rcMsior 
lies from Au order granting lesvc 
UotO) C Ind Cas 831 (833) 32 Ml C23 (Do ) 
U031) toil R,ng 120 (ISI) 9 Rang 8C 
Orlcr refusing leave to tueia forme 
(na>i '* to revision 

‘^’’1 (SOti) Revision lies 


violated 


s of this Order are 


(1933) 1033 Sind S2 (<»3 84) 2G Rind L U 
■191 Revision lies agvinst order 
refuainc leivo 

[See also (1934)1934 I^h 231 (233) 

Order granting leave H A CISC with 

in the meaning of S 115] 

Order 33 Rule 6— Note 1 

1 (1937) 1927 Cal 4C4 (Iff) 

(1014) 1914 Cal 637 (537) 

2 (1937) 1927 Cal 4C1(4C1) 
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Synopsis 

Note No { Note No 


Scope of the inquiry under this Rule 1 

Sub R (2) Sft. Note 1 ante 2 

Review of Order under this Rule See 
Note 1 to R 15 i>i/ra 3 

Limitation when the application la 
granted 4 

Limitation when application is refused 5 

Limitation when application is con 
verted into a plaint on payment of 
Court fee 6 

Limitation where plaintiff is dispau 
pered 7 


Death of applicant— Legal representa 
I tive tf can continue proceedings See 

Note 10 to O ’2 R 1 indNotcll to 
I R 1 above 8 

Order rejecting application whether 
I appealable 9 

I Appeal from decree — Whether propriety 
of Order allowing suit in forma pau 
pens can be questioned 10 

Dismissal of application for default 
Sei R IS tnfra 11 


Other Topics 

Evideiuc— M licther houll Ic confined to See R i Note’ 

j iu|v;u Di ilonc ''cc Noit 1 Pt (2) The Couit »hill licdi aigumcnt ’ Sao 

Etiininition of rturci— \\ lio cm conduct Note 1 Pt 6b 

1 Scope of the inquiry under this Rule 

Two kinds of examinations arc contemplated by this Order — 

(1) An examination of the applicant under R 4, ante, and 

(2) An examination under tlus Rule* 

It IS important to remember the following distinction between the two 
kinds of examinations — 

(1) An examiiution under R 4 takes place before issuing notice 
to the Goxernment pleader and to the opposite party, wlule the 
examination under tlus Rule takes place after such notice There 
18 thus no cross-examination of the applicant under the former 
Rule 

(2) The examination under R 4 is only of the applicant and none 
else, while the examination under this Rule ma> be not only of 
the applicant but also of bis witnesses 

(3) The examination under R 4 may be in respect of the applicant’s 
pauperism as well as the merits of the case, wlule the 
examination under this Rule is confined to the question of the 
applicant’s pauperism 2 It has accordingly been held that a 
Court has no power to allow the examination of witnesses on 
quesnons other than the pauperism of the applicant such as 

OrderM^RuieT^^Notel (1927) 1927 Ring 7’ (73) 

1 (1012) 15 Incl Cas 181(184) (Mid) TlieConrt 
!■) bound to enquire into plaintiffs 

piurcnsiii unless petition is rejected R 

under R 5 ' » 

" written statement 

[See (1933) 1933 IJl 779 (780) Ippli 
cation to sue tis pauper— Court must 
first see whether cauec of action is 
disclosed and then determine wbe 
■ thet applicant is really pauper — 

Order allowing praver conditional on 
fursisbiug security for court fee is 
not proper]. 
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questions as to the existence of a cause of action^ or as to the 
title of the applicant to institute the suit* or as to limitation® 
or as to res indicaia& and decide the application on such 
evidence It is however, not clear as to whether when the 
applicant is cNanuned under this Rule as to his pauperism he 
can be cross examined as to matters relating to the cause of 
action or linutaiion 

It IS only the exanunation oj witnesses on questions other than th® 
pauperism of the applcant that s prohibited b> this Rule The Court is not 
precluded from hearing arguments on the question iihethep the applicant la 
or i» not subject to any of the prohibitions specified in R 5 6b But e\en 
arguments are confined to the matters specified in R 5 and the Court has no 
jurisdiction to reject the applicant on other grounds than those specified 7 
Thus the Court canno reject the appheauon on the ground that other co heirs 
who are not paupers arc seeking to es abUsh their rights through the applicant 
who is admittedly a pauper® Nor can it reject the application on the 
construction of doaunents filed b> parties® or on am compljc-ntcd questions of 
law such as limitation res judicata etc lo 

Eten if the other party does not oftcr am arguments as provided 

under Sub Rule (2) the Court is not precluded from considering suo motti if 

the application is subject to the prohibitions under R 5 n Tins Rule in so far 
as It rehtes to the manner of taking evidence docs not apph to proceedings 

unde the N W F P Regulation (VII of 1901 S 46 Cl 2) and the Oudh 

Courts Act (IV of 1925) (S 16 Cl 2) 

2 Sub R (2) — Sec Note 1 ante 

3 Review of order under this Rule Note 1 to R lo jn/jtJ 

4 Limitation when the application is granted 

Where an application to sue in forma paiijicrts is granted the suit is 
deemed to be instituted on the date of the presentation of the application and 
not on the date when the applicant is alloncd to sue as -i pauper ^ Therefore 
where an application to sue m forma pauperis was made before the amendment 
of the Court Fees Act (Madras Act 1922) but was registered as a suit after 

3 (1ft 3) H Suth R 2->l (2S2) (1832) 4 Mad 323 (324) 

{lbDS)2 Ca M H 414 (4''B) [Sa? com (1925) 1025 Pvt 30 (31) 3 Pat 275 

^ S (1910) 8 Ind Cas I'-J (175) (1910) 1 Upp 

Bur R 20 

9 (1901) 8 Cxi M N '0{"3) 

I 

( , 


10Mxdl97 which took a conlmrv 
X Qw Overruled 
l'' 1 14 buth W R 2bl(2S2) 

l' 1 U) 1 M2 Ring 107 (100) 10 Rang 357 

(1903 4)8 cow N o(73) 


1 (ISC'*) 1802 Marsh 174 

(I860 4 Bom n C \ C 59 (10) 

rioic) me Mvd CS5 (095) 

(183^) 4 Ml 8' ( 39 ) 

(Sec also (1801) 9 Moo Ind Vpp 60 
(J1 95) ([ C)1 
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the amendment, the amount of Court-fees to be entered in tlie decree should 
be calculated on the basis of the old Court-Fees Act 2 

As to appeals in forma pauperis, see O 44, infra 

5 Limitation when application is refused 

Where the application to sue in forma pauperis is rejected the 
proccedmss come to an end and if the ippli ant thereafter brings a rcgulit 
'uit on jn^ment of the t ourt-fecs prescribed the suit mil be deemed to be 
in«uiu*ccl onU on tlic date when the < ourt fei s an paid and not on the date 

1 prt 'Cl ’ ition of the rejerted ipphcatinti ' As to whether at the lime of 
rcfu'ing the apphcation lh« Court ran giant time for the pivment of the 
Lourt-fccs on the plaint and whether if tin, Couit-fccs are pud mtinn the 
time «o granted the suit would lie deemed to be instituted on tlic date of the 
present limn of tin applttnuon sit \nte 10 to S 149 supra and tiu eases 
rii< Q below 

\s 10 aiipials m forma pauperis see 44 R 1 Note 7 infra 

6 Limitation when application is converted into a plaint on pay- 

ment of Court fee 

Where during the pendcncs ot in ipplication to sue as a pauper the 

ipj’]; ju pi's tin ( ourt-fet in respect <»f the phmt and thereupon the pkiint 

IS registered as a suit does tlit institution of the «uit tlvc back to the dnlt 
of pre'cntatioii of the appheatton’ Their 1 oidships of tlic Privy Council in 
Skinner ' Orrfe' obsericd 

The letition is fileit iml protcotbiig-. sre til-oii to nniinrc into the itinperisni 
"III h IK (Ich'ecI !>' ' iriou« orUer% of the Court until -i sets coiisideisblo period 

of time hit clipped Tlicn piiidiug tint iiKyum tin. ihintilT ly IsyniR the inionnt of 
etunii-fee^ into Court nlimt« I c ii no longer de^uoiis to site na x pupor, indgi'csnp^o 
iiiuch of the pri'cr of his iu.tttioii is lals to tc illowcl *oto sue but 110 more la 

there then iii'thiugin tin. \it "huh rtiuircs tint in such n state ot tluiini the petition 
of plaint ff shall leicjsstet iltugitliei ind the pIiintiR tc eoiixpcllcl to coinniencc 4c nmo ’ 
The plaiiic Is not converted lulon [Iiuii fioiii tint time nnb but itnnina 

with It nrigiuil date on the file of the Court . In their x lew ■ 

tin nit iniiat <Uenud to ti* inatitutel when the atpheation wia filed 

Though Skinner \ Orje was decided under the Code of 1859, the 
principle has been followed 111 cases arising under the later Codes, and it 
Ins been held that where the application is bona fide, the suit will be deemed 
to be institiiied on the date of the appUaition to sue in forma pauperis and 
nut on the date when the Court-fees arc paid* But if the application is mala 
UJc .ind it is found thaf the applicant was even at the time of the applicatfon, 
possessed of means to pay the Court-fees the suit will be deemed to be 

2 fn’ ) IJ’i Jfi l lOT (151) 

Note 5 

1 lllsOal 17 VII 
(15QS) ’0 I 0111 OOS {51U 
(18071 21 Cll HsO (^Jl) 

2 (1007) 9 ] L.m I R 204 (’O/ 207) Time cm 

int Icgiaiitcl ajict the petition 1 

disi ns Cl! 

flJ ") lOOj 'ifal (sSs) J *«icr spplici 


1 (ls'0)2 V!1 211 (2o0 2 jI) r liid Vpp 1 *l 
ere 295 A 29(i 


(fC) RoxrrsiiigflRTr) I VII 2>0 
2 (loot) is Cll 427 (I30> 

(130.) is Mid 49}(t3j) 

(IJIC) J'Jir, Mid n.s, (os ,) 

(toiy) in’. Mid 733 (793) 

fi 9 ’>) 1 )22 N ig iro (in) ih \ .2 r. R 1 1 

fior) 1)17 Olidh 32 j (325) 

(I'Ht) 13’ 3 Ring 2 j 0{2>7) I Riiis lor 
(1901) 4 Oiidli Civ 2,0(251) 


r 
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instituted onl> on the date on winch Court fees are paid and not on the data 
\\hen the application was presented a 

7 Limitation where plaintiff is dispaupered 

A plaintiff dispaupered under R 9 is entitled to continue the suit on 
payment of Court fees and no question of hmitation arises ^ 

8 Death of applicant— Legal representative if can continue pro 

ceedings — See Note 10 to O 22 R 1 and Note 11 to R 1 above 

9 Order rejecting apphcationiwhether appealable 

No appeal lies from an order rejecting an application to sue in forma 
pauperis whether under R 5 or under R 7 * but in proper cases it nia> bt 
open to revision by the High Court" As to cases where the apphcation is 
granted Sec also the undermentioned cases 21 {See Note 26 to S 115) The 
final order on such an appheataon of a Judge sittmg on the Original Side of 
the High Court is howeier, a judgment under Cl 15 of the Letters Patent 
and IS therefore appealable as such 3 

10 Appeal from decree — Whether propriety of order allowing suit 

in forma pauperis can be questioned 

In an appeal from the decree it is not open to the appellate Court to 
entertain the plea tliat the plaintiff should not have been allowed to sue as a 
pauper as the matter is one affecting the insUiation of the suit, and not one 
affecting the decision t 

11 Dismissal of application for default — S<?t R 15 infra 

R. 0. [S 410] TV/iCJC the application «s granted, it shall bo 
numberod and rogisterod, and shall bo deomod 
plaint in the suit, and the suit shall pio 
ceed in all other respects as a suit instituted in 
the ordinal y mannet, e’s.copt that the plaintiff shall not bo liable 
to pay any court-foe (othei than feco payable foi seitice of pro 
cesjj) in respect of any petition, appointment of a p\eador or othei 
proceeding connected with the suit 

[1877— S 410, 1859— S 308] 


Note 7 

1 (1895) 17 All 51(5 (508) 
Note 9 

1 (1S75) 1 \ii 74r ("47) (r n) 


2 

\ll 

(18J1) ifi 

t«9l7) I9i 


I f-CO 07i) (1 E) 
' ^ U (I2i 

' 1 (IH 


(1830) 5 CU 60 (910 811) 

(18 5)21 Both W R 6’ (02) 

(1930) 1930 Lih 73 j (730) 

•H (19J3) 1933 All 29 j (’9C) 5j U1 216 
(1934) 1934 Lali 231 (231) 

[Soo (1931) 1051 Lah 295 ('^00) Ap 
plication to ane as piupcr granted— 
Only pirty affected la Crown — lIiRli 
Court can interfere but would le 
bIo V to move at tl>o instance cf 
defendant] 

3 (192.*) I92j arnd IC" (109) 13 'Msd 700 

(Soo bowc^cr{l92'') 192 j 111 44C (41G1 
48 Ml 403] 

Note 10 

1 (1901) ‘’3 Ml SGJ (305) 
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Synot SIS 


Note IIo 

Scope of the Rule 1 

Limitation when application i< gran 

ted Ste R 7 onte 2 

Security for cottc Sfe Note 10 to 
O 25 R 1 11 1 Note 1C to H 1 
ahoTC 3 


Note No 

Except that the plaintiff ihall not be 


liable to pay any Court fee 4 

Intolvency of plaintiff 5 

Lis pendens 6 

Appeal See R 7 ante 7 


Othei Topics 

1 occcdings f'rior to Sim;; ml iiumbonDg is Stamp duty and penalty — Not goierned by 

a suit See Note 1 I ts (1) to (4) tl is Bulo See Koto 4 Ft (IJ 

1 Scope of the Rule 

The application to sue as a pauper cannot be deemed to be a plaint till 
leat^c to sue is granted and tlierefore, the Court has no junstUction to order 
the return of the plaint under the proiasions of O 7 R 10, for presentation 
to the proper Court * Sec otso Note 6 to O 7 R 10 Until the leave 
IS granted there is no suit m existence and therefore the Court cannot direct 
an attachment of properties before judgment * See nlso Note 5 to 0 38 R 5 

l\hcrc a plaint is filed with insufficient Court-fee and the plaantifl 
being unable to pay the additional Court fee applies to continue the siut in 
lorma pauperis it lias been held that the Court has to ascertain if the plaint 
discloses a cau«c of action and then to direct an inquiry into the pauperism 
of the applicant If he is found to be a pauper he should be allowed to 
continue the suit as a pauper as the procedure under Rr 2 and 8 is impossible 
under such arcumstanccs * 

Where an applicanon for leave to sue as a pauper is granted and 
thereby becomes converted into a suit the vakalat given by the applicant 
becomes a vakalat for the purpose of the suit unless it is distinctly confined 
to the pauper application alone * 

2 Limitation when application is granted — See E 7 ante 

3 Security for costs — See Note 10 to O 25 E 1 nnd Note 16 to R 1 

above 

4 Except that the plaintiff shall not be liable to pay any Court 

fee 

The exemption does not extend to the liabihty to pay stamp duty or 
penalty in respect of a document which owing to defect in stamp is in 
admissible in evidence i 

5 Insolvency of plaintiff 

Where the plamuft permitted to sue as a pauper is subsequently ad 
judged an insolvent the Official Receiver is entitled to continue the suit * 

6 Lis pendens 

The doctrine of Us pendens will apply to suits instituted m forma 
pauperis ^ 

7 Appeal — See R 7 ant e 

Order 33 Rule 8— Note 1 Note 4 

J (1808) 10 Suth \V B 357 (358) 

Note 5 

J (1918) 1918 All 177 (177) 

[Scoal«o (19^5) IS'iS Mai 791 {791)1 

• Note 6 * 

1 (190 ) SO VU 9j (10“’) 
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R. 9. [S 414] The Court ina\,on the application o/" the 
D,.p.uper,„g detendant, oi of the Goveinment pleadei, ot 
v;hic.h snen amjs’ cleai notice in iviiting has. 
been gnen to the plaintiff oidei the plaintiff to be dispanpeied— 
(«) if he IS jriiilh ot vexatious oi impioper conduct in the 
coui^e ot the suit, 

(6) if it appears that his means aie siicli that he ousrht not 
to continue to sue as a paupoi, oi 

(c) if he has entered into am agreement with leteicnco to 
the suhieet mattei of the suit iindei which am other jier-son has 
obtained an inteiest in such subiectrinattei 
[1877 — S 414 cf R 5, siipjff] 




Note No 

Scope of the Rule 1 

Vexatious or improper conduct 2 

Ought not to continue to sue as « 
pauper 3 

Agreement with reference to the 
subject matter 4 


Noth No 

Death of plaintiff after institution of 
the suit See 0 *’'> I? 1 Note 10 
above S 

Appeal in forma pauperis See 0 4{ 

» t/r/i 6 

Limitation where plaintiff is dts 

paupered See R " n ifr 7 


Toptet 

\ppe\l Sec R S Note " It (1) R " Suit disposed ot — Rile ininliciblo ''oa 
^otB0 Pt (1) Note 1 Pt (1) 

1 Scope of the Rule 

This rule Applies to cases where the suit is pendme ind therefore the 
plimtift camiot be dispaupered after the suit or appeal has been di^oscd of 
on a ccttlcment between the parties i An order cranting leave to sue as a pauper 
docs not operate ns res /ndtcala It can be re ojKncd under this rule on an> of 
the grounds menUoned therein * 

2 Vexatious or improper conduct 

A fraudulent concealment of propertj will amount to \(.\aUous or 
improper conduct but a mere omission to state in the list of assets a life 
insurance polic> worth about Rs 245 where the Court fee to be paid on the 
plaint was o\cr Ks 500 was held not to be a suftiacni ground to dispauper 
the phmlilT under tlus Rule ‘ Inlcntional dclaj in prosecuting proceedings such 
as failure to hnng the legal rcprcscnlatncs of a deceased defendant on the 
ncird wjlluii a rcasonal Ic time may amount to ac\aiious or improper conduct 
wathm the meaning of this rule 


3 Ought not to continue to sue as a pauper 

The plaintifT cannot be dispaupered Under this rule on the ground tint 
Ic \\-\s in receipt of an intcnm allowance during the suit barely suflicicnt for 


, R9 Note I 

t t‘'ai IX n a II I (ir \ 


Note 2 

1 (Ij MJ ’ lorn '•uf'iij) teioiior 

(lO-m) 1 m s„ 1 13C(13<') 
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his maintenance,! or that he had a rich relation, s or that he appeared by an O 
I mincnt counsel ^ Where it is proixd that the appheant has received a sum of 
money sufficient to pay the Court-fee after the date of the appbeation he 
cca'jQs to be a pauper and the fact that the money was paid to a creditor will 
not prcNcnt the Court from holding tint he is no longer a pauper * 

4 Agreement with reference to the subject matter ’ — See oIsj Note 6 
lu H o above 

This clause is intended to prctciit the prosecution of a siut where the 
plaintit* lias entered into a champcrious agreement with another for the pro- 
-ccuiion of the U'lgationi and also to prc\cnt a party contmumg his suit as 
.1 pauper even after a tlnrd party has acquired an interest in the subject-matter, 
and therefore an interest in paying Court-fees to Govenimcnt z Thus an agreq- 
ment by the pKintifT with his advocate promising to pay him a large sum 
of money in the event of lus success was held to amount to such an agreement 
as IS contemplated by Cl (c) of this rule a But llus clause does not apply to 
ra'es where tbc parties liavc settled their differences in order to put nn end to 
liugation 4 

5. Death of plaintiff after institution of the suit — 6ic 0 22. B 1. 
Note 10 above 

6 Appeal in forma pauperis — Sec O 44, tn/ta 

7 Limitation where plaintiff is dispaupered —See B 7, ante 


R. 10. [S •ill] n7<crc the plaintiff succeeds m the suitj the 0 
Coii*ic;ur^p*upM Coiut shall calculate the amount of Coiut-fees 
*ueceei]} wluch would havo been paid by tbe plaintiff if 

ho had not been permitted to sue as a pauper; sucli amount shall 
bo recoveiablo by the Go\emmcnt from any party ordoied by the 
deciee to p.ay the same, and shall bo a first charge on the subject- 
matter of tlie suit 

[1877—8 411; 18.79—8 309.] 


Sijnojisis 


Scope of the Rule 1 

Amount of court fee$ to he « first 
charge 2 

Effect of the first charge 3 

Crown entitled to precedence m re# 


Note No 

pect of Court fees 4 

Recovery of Court fees by Government 
from parly ordered to pay the same 5 

Mode of realisation of Court fees 6 

Appeal 7 


Other Topief 

r lupci succCi-diu^ oiilj in l itt Sec Note 1. Pt (1) 


Note 3 

1 (1024) 1021 Pat t27 20) » I it 870 

2 U224) 1021 Pvt 27 (28, 2J) 2 Pat 870 
2 (152») 1024 Pat 27(90) 2 Pat 870 

(But SCO (1015) 1913 Lih 77 (77)] 
4 (1021) 1921 Mad 07 (08) 


Note 4 

1 (ISOI) 18 Com 4C1 (107) 

2 (1013) ->1 IdU Cvs 53G (537) 7 Sind I. R 52 

3 (1027) 1027 Ilvng2S3 (284) 
i (1891) 18 Bom 404 (467) 
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R. 9. L® 414] The Comt lam, on the application of the 
D..p.up„,„g dotendivnt, or of tho GoTeinmeiit pleader, oi 
wliicli s^irH clea) notice in ^Mltlng lias 

been gnen to the plaintiff ordei the plaintiff to be dispaiipeied — 
(«) if he IS crniltv ot \e\atious oi iminopei conduct in the 
coiu'-e ot the suit, 

(h) jf it appeals tliat his means aio such tliat lie ouffht not 
to continue to sue as a paupei, oi 

(c) if he has entered into anj agreement with leteience to 
tlie subicct-mattei of the suit under winch anv othei peison has 
obtained an inteiest in such sub^ect-mattei 
[1^77 — S 414 cf K 5 s«p> a ] 


Sjnop 11 


Not© No 

Scope of the Rule 1 

Vexatious or improper conduct 2 

Ought not to continue to sue as a 
pauper 3 

Agreement with reference to the 
subject matter 4 


Dfath of plaintiff after institution of 
the suit See 0 o’ R 1 Note 10 
above 5 

Appeal in forma pauperis See 0 41 
ttfer 6 

Limitation where plaintiff is dis 

paupered See R ante 7 


Ollier Topici 

\ppcil Soo II 1 Note '■ 1 1 (1) R 7 Sn t disposcl of — Rule jiiople ble See 
^oto9 It U) Note 1 Pt (1) 

1 Scope of the Rule 

This rule applies to cases where the suit js pcmline nnil therefore the 
pHititiff canaot be dispaupered after the suit or appeal has been, disposed of 
on a settlement between the parties i An order granting leave to sue ns a pauper 
does not operate as res judicala It can be re opened under tlus rule on ani of 
the grounds mentioned therein ” 

2 Vexatious or improper conduct 

A fraudulent concealment of projKrii will 'unount to acxatious or 
improper conduct but a mere omission to state in the list of assets a life 
insurance policy worth about Rs 245 where the Court fee to be paid on the 
plaint was oicr Rs 500 was held not to be a sufticicnt ground to dispauper 
the pLamtifl under tlus Rule * Intentional delay in prosecuting proceedn gs such 
as failure to bnng the legal representatives of a deceased defendant on the 
jfcord V itlmi a reasonable time maj amount to icvatious or improper conduct 
wathm the meaning of this rule * 


3 Ought not to continue to sue as a pauper 

The plaintiff cannot be dispaupered under tlus rule on the ground that 
he Mas in receipt of an intcnm allowance duruig the suit barely sufiicjciit for 
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his maintenance, I or tliat he had a rich relation , 2 or that he appeared by an O. [ 
eminent counsel ^ \\licre it is proxed that the applicant has leccixcd a sum of f 

money sufficient to pay the Couri-fcc after the date of the application lie • 

ceases to be a pauper and the fact that the money was paid to a crcditoi will 
not prexent the Court from holding that he is no longer a pauper 4 

4 “Agreement with reference to the subject matter — Scl nisi Note G 
to 11 d aboxc 

Tins clause is intended i» prexent the piosccution ot a suit where the 
plainuf* has entered into a chainpertous agreement with another for the pro- 
'ccution of the Utigationi and also to prexent a party continuing Ins suit as 
a pauper ex cn after a third parts has acquired an interest in the siibject-niatlci, 
and therefore an interest in paying Court-fees to Government 2 Thus an agreq- 
nient by the plaintiff xxith lus advocate promising to pay him a large sum 
of money m the event of lus success was held to amount to such an agreement 
as is contemplated by Cl. (e) of this rule 1 But tlus clause docs not apply to 
ca'es xxhcrc the parties liaxc settled ihcir differences xn older to put fin end to 
litigation * 

5. Death of plaintiff after institution of the suit — 0 R 1. 

Noto 10 above 

6 Appeal in forma pauperis — Sec 0 41, iw/ra 
7. Limitation where plaintiff is dispaupered — See R 7, ante 


R. 10 . [S- 411] ITVtcrd tbo plaintiff succeeds in the suit, the O 3 
Cottt Khere p*i«p«r Couvt sbull cftlculate tho amouut of Court-fees 
•ueeeedt AvliicU ^vould hftvo bcGDi paid by the plaintiff if 

ho had not been permitted to suo as a pauper; such amount shall 
be recos crable by the Government from tiny party ordered by the 
decree to pay tlic same, and shall bo a first charge on tho subject- 
matter of tho suit. 

[1877— S. 411; IS-IH— S. .lOO.] 


5y«opsi« 
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Scope of the Rule 1 

Amount of court fees to be a first 
charge 2 

Effect of the first charge 3 

Crown entitled to precedence in res 


^ole >10 

pect of Court fees 4 

Recovery of Court fees by Government 
from party ordered to pay the same 5 

Mode of realisation of Court fees 6 

Appeal 7 


Other Topics 

J’lupcr succciicliu,; otilj in jutt Sec Xolo 1, 1’t (1) 


Notes 

1 (1021) 1021 Pit 27 {2S, 20) JPitSTJ 

2 (1024) 1021 Pvt 27 (2t?, 2j) 2 Pat 879 

3 (1021) 1921 Pat 27 (30) 2 Pit 870 

[Rut soo (1915) 1915 Lili 77 (77)) 
■4 (1921) 1921 AIwlOT (9s) 
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1 (ISJI) l'> Coin IGl (1C7) 
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a (1927) 1027 Ring 2S3 (2il) 
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Costs tat^ble bt successful pvurrn 


Sen 


1 Scope of the Rule 

This rule and the ne\t are intended to secure to the Go\ernmcnt its 
rights to Court-fees, the payment of which is temporarily suspended when the 
plamtiff IS permitted to sue in forma pauperis ^ This rule deals with the case 
of a pauper plaintiff who succeeds in the suit and R 11 deals with the case of 
a pauper plamtiff who fails in the suit No proiasion has been made m the 
Code for the case of a plaintiff succeeding in part and fading m part In the 
absence of any such proMsion, presumabh the Court is intended to deal with 
the case by combining the provisions of the two rules and b> appropriating the 
Court-fees pajable between tbe plaintiff and the defendant in proportion to tho 
o>:tent of success of each parti ** The High Courts of Allahabad ^ Madras'^ 
and Patna^ have held that it ns not open to the Court to direct the defendant to 
paj Courl-fccs evceedmg the amount which would be paiable on that portion 
of tlie plaintiffs churn on which the plamtiff succeed* The High Court of 
Calcutta® has on the other hand held that this rule leaves the discretion entirelj 
with the Court to direct wluch of the parties should pay the Court fees due to 
th.e Government and tluit the Court should not be fettered b\ anv hard and 
fast rule but must only be guided b> the equities of the case 

As has been seen already this rule is applicable only where the plaintiff 
succeeds in the suit ^Vherc, in a pauper siut, the amount decreed to the 
plaintiff fell short of the amount payable b) him as costs to the defendant he 
was held not to have succeeded within the meaning of this rule because so 
far as the plaintiff was concerned the decree was in the result not a success 
in new of 0 21, R 19 of the Code « 

This rule is applicable also to Cluitercd High Courts m the exorcise of 
their Original Cml Jurisdiction ’ 


2 Amount of Court fees to be a first charge 

The Court-fee pijable to the Government under this rule is a first 
charge on the subject matter of the suit ^ “The Crown lias a right to rcceiv e 


Order 33 Rule 10— Note 1 
1 [Sec bowcToc the obs^vatious in (1030) 

la 


proportion to their success cannot 
be altered br the same Court so as 


780 


[See however (lO^’o) 192» Mail 76C 
(787) Pauper appeal allowed on » 
point not touching merits — Court 


not inconsistent with 0 33 Ur 10 
snd 11 C P Code 
Note Z 

1 (1675 77) 1 Bom 7 (9) 

(1931) 1931 All 43S (439) Purchaser o* 
doctee from pauper plaintiff takes it 
subject to tLe charge for Court fee« 
— The charge is only to tho oitent 
ot tho Court lees and Gosornment 
l>leader s (ce is not n charge on tho 
subject matter of suit 
(1875 78)1 All 59C (598) 

(1907) 2J All 637 (,>40) (F B) 

(1894) 18 Bom 23 1 (240) Probate proceed 
ing m forma pauperta — Joint charge 
will be on property covered by pro 
bate 

(190^) 25 Mad 733 (735) But first charge 
may be lost bv waiiot or consent 
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certain fees at the instituUon of c\er> smt, it temporarily forgoes its right C 
m the case of pauper plaintiffs, and places means in their Iiands to proceed to 
judgment against their defendants VVithout the forbearance of the Government 
to in«ist on Its ordmarv rule the smt in such a case, could not haie been 
brought or the monej realised It is therefore, reasonable that the Crown, in 
consideranon of its giiing up its nght to those fees, should haic for their 
defrayal, the first claim on the proceeds of the pauper smt ’ 2 

The rule creates two distinct and separate rights ovcrci«ablc at the 
option of the Cronn, 172 — 

(1) A right in rent against the property recovered in the suit, and 

(2) A right in personam against the p^rtj ordered by the decree 
to pn> the Court-fee 

In the event of the Crown not succeeding m realising the amount by 
pursuing the personal remedy it has a right to recover the same from the sub- 
jert-mattcr of the suit ^ The charge is enforceable in e\.ccution by attachment 
ind sale of the properties covered by the cliargc and not b_y a separate suit 4 
icc R 13, infra 

The Court fee pa>ablc to the Government is to be calculated as on 
the date of the presentation of the application for leave to sue tn forma 
paupcri^ Where the Court-Focs Act was amended after the institution of 
the suit and before the decree, the calculation of Court-fees has to be made in 
accordance with the law at the time of the institiicion ^ 

3 Effect of the first charge 

The effect of the first charge is that a sale in execution of the same 
prevails as against a subsequent «a'c Tims where a property was sold in 189? 
for the Couri-fccs due to the Government under a decree of 1893 and it was 
again sold in 1899 in ocecution of a mone> decree obtained by a third person 
m 1894 on a debt anterior to 1893 the former purchase was held to prevail 
over the latter^ Similarly the claim of the Government against any .amounts 
duo to the plamtifT under the decree will prevail against any cross-claim or 
claims under cross-decrccs against the plamiiff in favour of the defendant, 
provided the defendant has not taken out execution for the bahnCo under 
O 21, Rr 18 or 19 In the case cited below* A sued Z? in forma pauperis 
to recover a property of the value of Rs 60,000 and obtained a decree for 

a sum of Rs 1,500 He was ordered to pay a sum of Rs 1,200 to the 

Government as Court-fees In an ajiplication by the Government to recover the 
amount of the Court-fees from the decree amount of Rs 1,500 due from D to 
A B contended that a sum of Rs 1,000 was due to him from .4 as 
costs of the suit and that a sum of Rs 800 \^as aUo due from lum under 
another cross-decree agaiuvst Inm making a total sum of Rs 1,800 and B 
claimed to be enutled to set-off against this total sum the above amount of 
Rs 1,500 due to A It was held that under the circumstances the Government 
was entitled to recover the amount of Court-fcc from the decretal amount of 

« (1875) 1 Bom 7 (9 10) (191')) 1919 l‘at 09 (lOl) 4 Pit L Jour ICC 

(1019) 1919 Pat 99 (101) 4 Pvt L Jonr ICC 5 (1920) 19->C Mad 474 (175) 

1 (1890) * " -o . (1939)1931 Bind 351 (35!) C7BrjB2l0 

Note 3 

1 (1902)2iMa.l 783(73j) 

jju.utj •» ll‘»«H)9 Ml Cl (07) 
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A in the Innds of B in preference to the cross-clauiis of B It vould be 
orhemise if in the above ease B had before the application bj the Government 
was made actually applied to execute his decree against 1 for the balance 
after making the set-off ^ 

4 Crown entitled to precedence m respect of Court fees 

It IS a principle recogmsed by the laws of all countries tliat claims of 
the State arc entitled to precedence over other claims ' The amount of Court- 
fees due to the Crown is therefore entitled to precedence over the claims of 
other creditors of a pauper decree-holder This rule is only an enabling one 
indicating the manner in which the Crowm niav realise the debt it docs not 
preclude the Crown or its representatives from urging its picrogatnc rights 
ol precedence in any other manner ^ So when a successful pauper plaintift 
attached and sold for costs due to her certain property other than the pro 
petty 111 suit belonging to the judgment debtor and the sale proceeds were 
paid into Court and both the plainiifT and the Government solicitor applied for 
payment out of the said sum it was held that the Government solicitor was 
entitled to be paid out in preference to the plaintiff and tliat it was not 
obligatory on the Govcnimeiit to attach the fund in Court before getting 
payment a 

But though m respect of the Court fees the Government is entitled to 
precedence among ordinary creditors it cannot chim precedence over hen 
holders It as only when claims of the Crown and claims of common persons 
come into competition that the Crown is preferred It is a matter of conimon 
yustice and common honesty that the Crown has no more ngln than a common 
person to sci/e A’s property and apply it m or towards the discharge of a 
debt due from B ‘‘ Accordingly jt was held that the Government could not 
attach and sell a defendant s property for Court fees so os to destroy the 
rights of a previous mortgagee of the defendant ^ 

5 Recovery of Court fees by Government from parly ordered to pay 

the same 

The party ordered by the Court under this rule to pay the amount of 
Court fee due to the Government is tin. person who is liable to pay the same 
to the Government The Government can proceed against that person personally 
or against Ins properties as the case may be ' 

, 6 Mode of realisation of Court fees 

I An order under this rule for the recovery of the Court-fees due to the 

I Government is equivalent to a decree in its favour^ and may be executed by 
' the Government at its option, either by enforcing the charge on the subjcct- 
inartcr of the siut, or by proceedin g in execution against the person or 
'v7t9'>2)in''^'\fTt li^fPC) (l‘V0.)‘>0AH 537 CilO) (I 1) OverruliT^ 

Note 4 U879) 2 AU IJf 

1 (InCS) Tom II C (0 c) 23 ('Sec •»! 0 (1920) 192G Cal S59 (600) 

■vrainlcnvHCc decreed in pauper suit 


UB11) AlM',,. 1 <31 «35)1 

{iai2)15 1, 1 c{ , 

(PC) 31 VII 223 
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)crty of the parly ordered to pa> the Court-fee ® No separate stiii lies O 
the recovery of the same ^ See R 13 below The fact that the property, 
subject-matter of the suit, has ceased to be in the possession of the party , 
cted to pay the costs and lias come into the possession of the successful 
y does not affect the right of the Government to enforce the charge *' 
cn a decree is attached in execution of another decree the proper course, 
•ealising the frvuts of the latter decree is not to sell the former dccico 
ched as aforesaid hut to execute the attaclied decree itself at the instanoa 
:ht attaching decree holder or otherwise, as provided in O 21, R 53 
j pnncipic apphes fo the Govemmenr as well, and the fact of the 
ernment possessing a first charge on the subject-matter of the siut under 
rule will not cn*itk the Govcnimcm to sell the decree pissed in favour 
he jnuper plaintiff* The proper method of recovering Court-fee from a 
pet plaintiff who Ivas obtained a decree for future maintenance is by the 
ointment of a receiver to colled the maintenance amount and pay the 
ernment the Court-fee due by the plaintiff* 

In proper ca*'cs, the decree holder may be allowed to lake out execution 
msi the judgment-debtor for the Court fee due to Government also, in 
; he has alrcadv paid the fee to the Government or on the Court taking 
icicnt precauuon to have the Court-fee amount paid over to the Govern- 
It 7 

\ sale fur Court-fee wrongly believed to be due* or of the piopertv 
a third person in cvccution of an order for the Court-fee due to the 
ernment® is a mdliiy 

An application by the Government for recovery of the amount of the 
irt fee Is subject to the Law of Limitation and must be made within three 
Ta from the date of the decree 


Appeal 

Iherc was a difference of opinion under the old Code as to whetlicr 
Government, in proceedings under the Chapter corresponding to this 
er was a parly to the suit within the mcarang of S 47 ’ R 13 now 


(1019) 1010 IMt OJ (101) 1 Pvt L Jonr ICC 
;iP0C) 18 All 419 (421) 

(1910) 1010 Pit 00 (101) IJjlLJgurlCt 
llRJjj IH All 410(421) 

189G) 18 All 410 (I”! 422) 

[See (1&93) 20C»1 111 (115)] 
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roccivcriinv bo ipj'omtcil anlpor 
tioii of c Ilection luvv Ih! j tid to 
ireditorv of imiiitcmncc holder Ste 
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A in tltc hands of Z? in preference to the cross claims of B It i\oijld be 
othcriMse if in the above ease B liad, before the application b> the Government 
was made actually applied to execute lus decree against for the balance 
after mahing the set-off ^ 


4 Crown entitled to precedence in respect of Court fees 

It IS a pnnaple recognised by the laws of all countries that claims of 
the State arc entitled to precedence over other claims ^ The amount of Conrt'- 
fccs due to the Crown is therefore entitled to precedence over the claims of 
other creditors of a pauper decrcc-holdcr This rule is onl> an enabling one 
indicating the manner in which ithc Crowm may realise the debt it does not 
preclude the Crown or its representatives from urging its picrogatuc rights 
of precedence m any other manner ^ So when a successful pauper plaintifl 
attached and sold for costs due to her, certain property other than the pio 
pcrt> 111 vuit, belonging to the judgment-debtor and the sale proceeds were 
paid into Court and both the plaantilT and the Government snbcitor applied for 
pajment out of the said sum it was held that the Government solicitor was 
entitled to be paid out in preference to the plaintiff, and tliat it was not 
obbgitorj on the Government to attach the fund jn Court before getting 
pajment 3 

But though in respect of the Court-fees the Government is entitled to 
precedence among ordinary cx editors it cannot claim precedence over hen 
holders ‘ It is onl> when claims of the Crown and chums of comnioii persons 
come into competition that the Crown is preferred It is a matter of common 
justice and common honcstj that the Crown has no more right than a common 
person to seize A’s property and applj it m or towards the dischaige of a 
debt due from B ^ Accordmglj it was held that the Government could not 
attach and sell a defendant s jiropcrtj for Court fees so as to destroj the 
rights of a previous rnortsagee of the defendant* 

5 Recovery of Court fees by Government from parly ordered to pay 

the same 

Die party ordered bj the Court under this rule to paj the amount of 
Couri-fcc due to the Govcinnii.m is the person who is lublc to pay the same 
to the Government The Go\einiiit.nt can proceed agimst that person pcrsonallj 
or against lus properties as the case may be ‘ 


I 6 Mode of realisation of Court fees 

I An order under tins rule for the recovery of the Court-fees due to the 

Government is equivalent to a decree in us favour^ and may be executed bj 
the Government at its option cither b> enforcing the charge on the subjcct- 
jnattcr of the suit, or b> proceeding in execution against the person or 
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p’^opcrt) of tliL j)art\ ordered lo pa> the Couri-fcc ' No scpaiatc suit lies O 
for the rcco\cr> of the «iinc ^ See R 13 below Tlic fact tliat the propertj 
the subject matter of the sun has ctasul to be in the posse -vsion of the partj 
dirertcd i > pa> the costs and luis romi into the possession of tlie successful 
t)art\ docs not afTcc* the rtglit of the L»o\criunent to enforce the cliargc ■* 
When a decree is attached in cateiiion of another decree the propei couist 
m rcabsing the fruits of the latter elecrcc is not to sell the formet dccicc 
ittachcd as aforesaid but to cxc u t the. attached dcrrcc itself it the in^tanoa 
if th( at aching decree holder or otherwise as provided in O 21 Is 53 
Tins pnnciph applies to the (jovernment as well and the fact of tlu 
Liovernmcnt po'^scssing a first chargi on the subject matter of the smt under 
this rule will not cn itlc the Government to sell the decree pissed in favour 
of the jnuper plainlifT ^ Flic proper method of recovering ( ourt-fci from a 
Iiaujict plaimifl who lias obtained a decree for fu ure maintcnanci is bv the 
appoinimcm of a receiver to colleri the maintenam amount and pav the 
Govcrinitnl the Cour-fee due In the plaintiff® 

In proiier cases the decree-holder may be allowed to laWe out evccuuun 
against the judgmcn'-dcbior for the Coitrt-fcc due to {jovcnimcm also in 
ease he has rdreadv jvaid the fee to the Government or on the Court taking 
suffiaent prccauuoti to have the Court-fee amount paid over to the Govern- 
ment " 

\ sale for Court-fee wrongly lielicvcd to be due* or of the propcrlv 
of a third person in execution of vn order for the Court-fee due to the 
Oovernment® is a nulliij 

An .application by the (jovcrimicnt for recovery of the .atnotint of the 
Court fee IS subject to the law of limitation anil must be made wiiinn three 
years front the tlatc of the decree’® 


7 Appeal 

llicre was i dilTerencc of opmtoii under the old Code as to wlicilicr 
the Government, in proceedings under the Chapter corresponding to this 
order was a part^ to the suit within the meaning of S 47 ’ R 13 now 
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LO. provides that the Go\ernment m such cases is a party within S 47 An 
order on application by the Government for payment of the Court-fee under 
this order, inll therefore now be an order under S 47 and as such will be 
appealable as a decree ^ 


H. R, 1 t . [S 412] Where ih-Q plaintiff fails 

Procedure where ^ the STiit OT IS dispaupered, or tuhere the suit is 
pauper fails mtlidrawYt or dismissed, — 

(a) hecau&e the summons for the defendant to appear and 
ansiter has not heen set'ved upon Mm in consequence of the failure of 
the plaintiff to pay the Court-fee or postal charges (if any) char- 
geahle for such serucCf or 

(h) lecause the plaintiff does not appear tvhen the suit is 
called on for hearing, 

the Court shall order the plaintiff, or any person added us a co- 
plaintiff to the suit, to pay the Court'-fees which would have been 
paid hy the plaintiff if he had not been permitted to sue as a 
pauper. 

L1877-S 412] 

Synopsis 


Isote No 

Legiilsitive changes 1 

Scope of the Pule 2 

Where the suit >$ withdrawn or dis 
misted 3 


Note No 

Costs 4 

Cost# of successful defendant 5 

The Court shall order the plaintiff to 
pay the Court fees See Nolo 2 
above 6 


Othei Topics 

I^Jlute ol Court to ptOMile for Court lees — Bemedy See Note 2 

1 Legislative changes 

1 The oorresiionding section m the old Code contained a peual clause to the eSect that if 
it ^as found that the suit is resatious or frivolous the pauper plaintifi was liable to a 
fine not eseccding Bs 100 or imprisonment foraterm whichrmy extend to a month 
or both The said clause has been omitted m the present rule 
’ The uord “withdrawn ' has been newly added See Note 3. below 

2 Scope of the Rule 

The provisions of this rule are mandatory ami tlic Court when it passes 
a decree in the suit must provide in that decree for payment by the plainaif 
of the Court-fee due to the Government • As to the remedy of the Government 
m case the Court omits to make an order as to Court-fco, see Rr 12 and 
13 below and the notes thereto 


3 Where the suit' is withdrawn or dismissed 

The old Code did not contain the words “when the suit is withdrawn” 
and there was a conflict of decisions as to whether the words 'if the plamtiff 
lei s in the suit included also cases where the suit was Mii/idraHn ^ The in- 


tmdso) 


Note 3 

1 {1801) 18 Eom 4Gl (JC7) (No) 
(1890) IG Bom 77 (78 79) (No) 
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irohcuon of the words where the su t la u Ibdrnwn Ins now set the conflict 
It rc't 

It Ins been held b\ the Ilich Courts of Bombi>'’ And Madras* tliat 
< (ii where "i sii* 15 di«nus<icd on cromub other tlian tliosc specified m Cls {fi) 
nl (6) of this rule the pHintilT must be deemed to lia\c failed in the suit 
id tint the Court is bound t> make an ordei foi the ja\m{‘nt of the Couit 
cs l\ him to the Go\crnment 

Where a plaint m lorina /upens is returned fur presentation to tlic 
iH.r Court the pla-ntilT canno* be said to Imc failed in the suit and there- 
fore no erder for paxment of Court fee can Ik: made under tins lule Simi- 
rl> where an apphration to sue as a pauper is rejee cil because the applicant 
1 -. a minor an I unrepresented and no cnf\mr> is made as to paupensm an 
Icr under tin rule for paxment of the C< urt fees from the estate of the 
1 I or at phrat t is not IcRal ^ 

4 Coils 

It I lictdx s ill in 35 arite^ that a Court can itndcr certai i ar 
n tai ers order i ncM friend or a Ritardian of a minor to pai the costs of 
uu IX r uinllv though he is not a part} to the suit Can this Court in a 
1 auper suit urdcr the nevt friend or ihe guarduan to pa> the Court fees due to 
xemment’ It Ixas been held that it can do so under the combined operation 
f b 3S and this Rule Though the Court fee ma> not be costs but only 
rc\enue so far as the Coxemment is concerned it is costs incurred b> tho 
I rt> pft>in„ It and S 35 is wade enough to cover such a ease® 

5 Costs of successful defendant 

This rule makes a provision for the iiajmcm of Court fees due to the 
Coxemment and does not deal with the poxcr of the Court to order costs of 
a defendant who lias succeeded in a siut in forma pauperis But it does not 
follow that in the ease of a pauper suit the Court cannot order the plainiifT to 
ia> the costs of the successful defendant Orders as to costs as between the 
I irties to the suit arc governed bj S 35 as much in suits bj paupers as in 
other suits * 

6 The Court shall order the plaintiff to pay the Court fees See 

Note 2 iibovo 

R. l 2. 27 ic Qoha umeiii s?taH have O 

roternne I a fjfQ right (it (1111/ time to apply to the Conit to 
U male an Older foi the payment of Comt-fees 

under little 10 or Rule 11 


(1005) QD Bom IQ-J (10 ) (\cd 
(1907) 31 Bom 10 !Ij)(F B) (\ts) 

(1908) 1908 Bun Re ^o lOJ iige485{\e9) 
(1911) 12 InU C-vs 29 (30) 35 Bom 448 
Un3cr tbo nc v Code 

[Put 6ce (1890) 1 j Bom 77 ( 8 19) Under 
the old Code— Orccrulcd in (1907) 31 
1 om 10 (r B)1 

3 (1697) •’IMid 118 (114) Reterence ndc 
Court Bees \ct S 5 


(1691) 4 Mxd L Jo 98 (99) 

4 (1631 188’) 6 Boro 690 (SO’) 

5 (lesa) 13 Bom 234 (’IC) 

Note 4 

1 [SooNoto 19 S 3o n te] 

(See also (1670) '>a Sutl \\ R SIC 
(31C)) 

2 (1931) 1931 Mxd ’49 (250 ’ jl) o3 Mi \ 71C 

Note 5 

1 (1891) 8 Bom 5 ' (5 9) (F B) 
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Sen. 


12 


Scope o( the Rule 


Synopsis 
\otc Xo j 

1 I Appeal 


Note ho 


2 


1 Scope of the Rule 

This rule IS ncu and entitles the Go\ernment to apply to the Court a( 
any time to make an order under R 10 or R 11 ^ In the iindcrmcnuoncd 
case” It ^\as held that the present rule bemg a rule of procedure had a rc- 
trospcctnc effect and apphed to cases of dismissal of suits before the new Code 
came into force 

2 Appeal 

•\n order passed on an appUcauon by the Goiernmcnt undci ihia lult 
for payment of Court-fee is an order under S 47 and is therefore appealable ' 
See Note 7 to R 10 ante 


13. 


R. 1 3. L^eA^ ] All matters aiisnuj letiiccn the Govonment 
and any parly to the suit under Ride iO, Rule 11 
d^emS'a pally or Rxdc 12 sludl 1)6 dccmed to l)c questions arisiny 
hctiiccn the parties to the suit within the meunimj 

of Section 17, 


Synopsis 

Scope and objecl of the Rule 


Note ^o 


1 Scope and object of the Rule 

This rule is new It sets at rest the confljctinff rulmgs of the "Ctcril 
High Courts under the old Code as to whether the Goicrnmcnt is to be 
deemed a party to the paujKr application and suit {See Note 7 to R 10) 
Questions arising under Rr 10 to 12 between the Goicmment and an> of Uio 
paitics arc now questions to be detennmed undei S 47 ami thcieforc this 
rule operates as a bar to the institution of an mdcpendcmt suit whether the 
Crown or am other part> with reference to such matters' 


14 


R. 14. Where an oi'der is made under Rule 10. 

Rule 11 or Rule 12^ the Court shall foithnith causf 
oJ a conn of the deacc to he foiuauled to the 

^enl to Coi/<‘c/^r /-* . 

Gollcdor. 


Synopsii 


Scope of the Rule 


Vole No 


1 

1 

i 


1 Scope of the Rule 

All that the Court should do under this rule is to send to the Collector 
.1 i-oi)> of the decree which it Ins passed and which contains an order tliat the 


Order 33, Rule 12— Note I 
flic C1-PH xnulLr the old Code iDtlicab 
''•nre nf mtd, jirovijioii were conflict 
’!’B ’rr (IS7S) 2 C >1 I> Rep 4ri (4C») 

tl^'DlSll^n, 77 170) 

nl.o (1007) 2 j 


100) CBomLR 1122) 

2 (1911) 12 Ind Cis 29 (SO) Oj Bom 419 

Note 2 

. I ■ s - ; 


l^^nt 102 (103 


I 
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1 1 ill! 'lull in> a ccriiin sum to Go\crnnicnt Wlnt the Collector does 
rftc' tlic reicipt of the cojn is no conicm <if the Court and the Court cannot 
i'r\\anl the decree to h in with n ihrcciion to collect the sum p'i\nble I 
p'-ui'iiiT’ ' 


C 


R. 15. 41.5'] An tinier to allow the applicant 

to «nc as a i>aupei* shall i>e a bar to an\ subse- 
•PPheVnt ii“.ue”T» aiiplic.Uioinil the like nature by him m 

F.uper to b«r lub lo-'^icct ot tlio saiuc iTglit to suc ; but the appli- 
Tf'irkr n.iTe''*"'”' lihortv to lustitutc a suit in the 

ouhnary manner in lospect of such light, iiro- 
■\itlc«l tliat lie In-vt itai.^ tlie costs (U any) inclined by flic Go\ em- 
inent (uvl hi/ thr opposite ptufi/ in opjinsino his application for 
leave to sue as a jiauper. 

[i< 77 _s 4 i: 5 : isr> 0 — .s :uo.] 


RANGOON 

n tvs.. , t\ 

li i 

oil rxM 


Local Amendments 

« r<l liUpT tn 1 \\or<l <lnll occurring in the iiul lino lu rri the 
tli^n n tlio Lrminl «tilr<l in Cl(n)o{ Pnlc 5 ' 


c 


Sj/KO/ Sis 

Nolo^so I J«ote 5?o 

Scope of t)i« Ru]« 1 ' ' Right to (lie ' 4 

Bor to lubtequent opplicalion 2 Cost* incurred 5 

Diimiiikl of on epplieetion for default 3 I 


Other Topici 

I' uU<*r ipitil Sco Kolc I Tt (1), 


1 Scope of the Rule 

The Rule prondcs tliai an order rclusiiie an .'ipjilicauon lo sue in /ornia 
pauperis shall operate as a bar lo a similar subsequent application It doe-, 
not, however, bar a subsequent stut pronded the costs of the Government and 
of thv, opposite iMrij arc paid * Not docs the refusal of the pauper npphea- 
Urju bar an application for a review of tliat order* As to whether the Court 
« all after the refusal of the application, allow the iMUtpci appbeant to paj 
the requisite Court-fee witliin a tune to be fixed bj it and validate the plaint, 
see Note 10 to S 149 and the ease cued below ^ 


The provasaons of this rule appU also to applicatunis foi leave to apncal 
as a pauper^ 


Order 33 Rule 14— Note 1 
1 (lOlO) 1030 Iting 312 (in) 8K-»iig2JI 
Order 33 Rule IS — Note 1 

1 (lfi95) 17 \ll 5iO(32SI 

{lfl0j)2l Ml 33)('>00 3ri) O 2 It 2 
. no bar 

(1630) 20 lioiii 503 (olO) 

(IP97) 21 Cal 830 (800) 

U017) 1917 Ml 355 (Sid 
(1932) 1932 Ml 312 (311) 

2 (1S30) 4 Pom 414 (110) 

(1870) 11 ‘?ntli W n 22 (22 >3) 


(ISCiJ 70) S Lens L it VlH> 29 (30) 

(1898)20 Ml no (ill) No Court fee is 
pivablc on an aiiplicatiou toe review 
like tlic plaint 

3 (1012) 14 lud Cis 207 (2)3) (Cv3) Following 

(1897)21 Cil 889 

4 (1893) 22 Bom S49 (850) Firran C J , ilu 
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‘'Cn. 


Scope of the Rule 


bynop^is 
Note No I 

1 1 Appeal 


Note ^0 


2 


1 Scope of the Rule 

Tins rule IS new and tnmlcs the Gmeniment to applj to tlic Court ai 
nil) lime to make an order under R 10 or R 11' In the undermenUoned 
ca«C” It was held that the present rule being a rule of procedure had a re- 
tro'pcctnc c/Icct and applied to eases of dismissal of suits before the new Code 
( amc into force 

2 Appeal 

\n ordei passed on an appheaujn bj the Goternment under tlus lule 
loi i)a> incut of Court fee is an order under S 47 and is therefore appealable ‘ 
See N’otc 7 to R 10 ante 


R. 1 3. ] AU wallers (olsing hetiictn the Goionwent 

and amjpailyio the suit nmlei Rule 20, Mule 11 
0 ) Rule 12 shullhe deemed to he questions arisinrj 
heliicen the parties to the suit uithin the nieanini/ 


Goienniiiiit ' 
tlreincil a part;/ 

of Si'clhti IT 


Synopsts 

Scope and object of the Rule 


1 Scope and object of the Rule 

This rule IS now It sets at rest the coiifliciing rulings of the •>etcril 
High Courts under the old Code as to whether the Goicrnmcnt is to be 
deemed a jnitj to t!ic j>au]K,r appheauon and suvt {See Note 7 to R 10) 
Oucstions an«ing under Rr 30 to 12 between the Gotemment and anj of tho 
pittics arc now nucsuoiis to be dctciinincd under S 47 and thcicforc this 
rule opcmics as a bar to the nistituiion of an independent suit whether b> the 
Crown or an) other part) with reference to such matters’ 

R, 1 4. ] ^^heic an oidet is wade under Ride 10. 

Rule 11 or Rule 12, the Com t shaU fo) thvith cause 

Cop / of decrc, t Ic QQpy fJi(, (tpcf^c lo hc foiUaidcil fo thc 

tent lo CoUfilor y-t i 

Coiinto}. 

Syn »ps/< 

Note No 

Scope of the Rule t 


1 Scope of the Rule 

Ml tint thc Court should do under this rule is to send to the Collector 
a i-oi)) of the decree which it Ins pissed and which contains an order tliat tlie 


, Order 33 Rule 12— Note 1 

n>o u , ipf Code intlicab 

!n!! * ' l> 1 iro\mo(i were coqflict 

^ov.r.nnJ!'’’'''.,- •- *’ t«l (irj) 

77 ri) (Cal.) 

^ "to (irK,,, 


lOr) CIlnmLRlI2J] 

2 (ion) 12 Ind Cl? 23 (SO) J,) Jtnm H3 
Note 2 

1 ( 1911 ) 12 Jnd C»^ 20(30) 8jlom-ll> 
Order 33 Rute 13-Note 1 
1 (1919)1919 lU o-HlOl) I INt I. Join 

ire 


I 


Con or Di ci 1 1 to isi si nt to CoiTiCTor 


230. 


sluU ivi> ”1 ccrluu sum to Co\crnmciU Wlnt tlic Collector doics 
rftc' tlic receipt of the cop\ is no conctm of the Court oiul the Court cinuot 
the decree to h m u///i a tlirccfion to collect the sum pi\Tble Ini 
I’-unti'T’ ' 


( 


R. 15 . An tuilcr to allow tlic appliraut ( 

to sue a'' a paupoi shall be a bai to aiu stibse- 
(piont application ot the like iiatuio h\ liim in 
looped ot the same light tosne;butthe appli- 
cant shall 1)0 al liheih to institute a suit in the 
oiilinaiT in.mnei in icspect ot such iiditjpio- 
akW that he Imt pajs tlie costs (if anj) inclined b} //<^’Go^elll 
nient iduI Inj thr opposite pa) tif m oi>]K)Mng Ins application for 
lea\o to sue as a paupci. 

[iSTT— s 4i:i: isvi— h :m] 


Rffuiai lo allow 
>Pr)>cant to tue at 
pauTwr to bar tub 
sequent application 
of like nature 


RANGOON 

It tur 11 tl wort 
fell MI 1, — 

Otl rrwi e tl Ml 


Local Amendments 
poifet t» 1 the wont «linU ofpiunuR 
e 1 tl e crOQiil tlnlcl tii tl (i)of Unlc 5 


tl L 2 1 III 111 ert tl e 


Syix'l lit 

Note \i , Jiote No 

Scope of the Rule 1 Rifht to tue 4 

Bar to tubtequent application 2 | Cotlt incurred 5 

Siimiital of an application for default 3 | 


Olhfr Topics 

I aujer ipicil Spp Note 1 Pi (4). 


1 Scope of the Rule 

The Uulc prordcs tliat an urtkr rclusing an qpjdicauon to sue in forma 
pauperis slull operate as a bar to a similar subsequent application It does 
not, ho«c%cr, bar a subsequent s«// protidcd the costs of the Gosenunent and 
of lip., opposite !>.ari> arc paid * Not does the refusal of the pauper npphea- 
tirin bar an application for a renew of that order* As to whether the Court 
can after the refusal of the application allow the ivmpcr applicant to paj 
the rcciuisitc Court-fee witlun a lime to be fixed b> it and \alidatc the plaint 
see Note 10 to S 149 and the ease cited below 3 

Tlic proMsioiis of this rule appU also to appV cations for leave t) appeal 

as a p a uper^ 

Order 33 Rule 14--Nele 1 
1 (1030) 1030 IUiirSI’ ( in) 8H»ng2M 
Order 33 Rule IS— 'Note 1 
1 (n03) 17 Ml ii'X.C’as) 

(1B9J)21 \1! 3 0{ CO set) O 2 It 2 is 

(ISDC) 20 I oin SOS (510) 

(1307) 21 Cil fiSO(300) 

11017) 1017 Ml 355 (3jj) 

(1032) 1J3’ Ml 31'’ (311) 

. (16P0) 4 Don 114 (tl5) 

(1C70) 11 iMi U n '•2 (22 J) 


(IKCO '0) J ren" L R \pi 2J (30) 

{tfia3)20 \11 410 (411) No Court (eo is 
piv iblc on Tti apilicition for review 
likffl the plaint 

3 (!0f») U Iml Cva 297 (203) (Cal) lolloping 
(1807) 24 C il 660 
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2 Bar to subsequent application 

The rule speafically provides that an order ‘‘refusing" the pauper applica- 
tion will operate as a bar to a subsequent application of the like nature in 
respect of the same right to sue R 7, ante, empowers the Court under the 
circumstances mentioned therein, cither to allow or refuse to allow an applica- 
tion to sue as a pauper There is a conflict of opinion as to whether an 
order of rejection of an application under R 5 of this Order is an order of 
refusal ’ witlun the meaning of this rule In Atiil Chandra Sen v Peary 
Mofinn,^ It was observed by the H gh Court of Calcutta tliat there js no 
distinction between an order of rejection under R 5 and an order of refusal 
under R 7 and both kinds of orders alike bar a subsequent application under 
this rule 

The order tn that case was however, one passed after evidence and, 
therefore presumably one passed under R 7* The High Courts of Allalia- 
bad 3 Bombay “• Lahore ® Madras® and Rangoon’ and the Chief Court of 
Oudh’*^ have on the other hand, held that the bar under this rule does 
not extend to an order of rejection passed under R 5 It is submitted that 
the latter view is correct The Calcuttn High Court his, however, in a recent 
case’'* dissented from the deasion in Atiil Chandra Sen v Peary Mohiin 
mentioned above and has followed the view of the other High Courts 

An order returning the application for presentation to the proper Court 
does not amount to on order of refusal wubui the meaning of this rule® 

The bar under this rule being one vvhich affects the jurisdiction of the 
Court to entertain a fresh application, the Court is bound to take notice of it 
althougli It IS raised at a late stage m subsequent proceedings® 

3 Dismissal of an application for default 

Accordaig to the deasion in the undermentioned case' of the High 
Court of Calcutta a dismissal of an application for default of appearance 
operates as a bar to the entertainment of a fresh application under this rule. 
But acoirding to the otlicr High Courts® such a dismissal docs not amount to 
an order of refusal within the meaning of this rule and a second application is 
not barred The High Court of Calcutta also, has, in a recent caso®^ followed 
the view of these High Courts dissenting from the earlier decision of its owti 
Court 

In Ranchod Marar v Bezanji? it was held by the H gh Court of Bombay 
tluit an order rejecting the application as the applicant did not wash to proceed 
with the same amounted to an order of refusal vv.thji the meaning of the corres- 


3 URtsl *7 A« eol (&rn) {F b) 

4 (ifiV) 20 Bom SO (9» 05) 


9 llBWi) 20 Bom 85 (95) 
Note? 


( 


( 
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(3) lender ilic Transfer of Properly Act there was no provision for O 
the passing of a final decree where payment was made in ac- 
cordance wiUi the prclairaiiarv decree Tlus omis«ion his been 
rectified in Uus Order 

In suns relating to mortgages. Courts sliould be guided bj the provi- 
'KH' ft O 34 and not bj the English practice* The High Court on its 

0 ignal sdc IS al<o governed by these provisions' 

This order appLcs not onlj to mortgages of imnioi cable property but 
a’so to mortgages of cliattclii* and to charges * R 15 below The provisions 
cf this order liave no applicaUon to suits under S 12 of the Redemption of 
^Io^gagcs \ct Punjib \ct 2 of 1913 ® 

2 Transfer of Property Act S 85 

Tlus Rule c(r^t^ponds to S 85 of the Transfer of Property Vet wath 
he fj’liwaii, nvitinal alirrain ns — 

fl Tilt wf rds ill pt rs« ns luvaiig an uucrest cither in the mortgage 
sicuntv «»r ui tht right of redemption have been substituted 
f tr \bv words \U persons hvvang an interest in the property 
<onipn d m a m rig igc 

2 rill wvrds provided iliat iIk plamiiff has notice of such interest 
winch occurred it the end of S 85 have been omitted 
3} \n cvplaiuuon lias been added 
The omission of the provaso to S 85 in tlic present Rule shows that 
M prrai n may be a necessary party to a mortgage suit though the plamtifif 
lijiy not be aware of tlut persons interest ui the mortgaged property^ Cases 
itdcr S 85 of the Transfer of Pro|>crty Act bearing on the quesuon of notice 

1 e only of academic interest now * 

The other eiTccts of the cliangcs introduced by the Rule have been 
di cussed in their proiH.r places in the commentary on this Rule 


3 Scope and object of the Rule 

The objea of the present Rule as to jomder of jiartics in mortgage 
suits IS to avoid muluphaty of suits* TJie Rule applies only to suits relating 
t j mortgages (/ c siuis for sale, foreclosure or redemption) and to suits to 
« nforct charges but not to suits for ciecimcnt * Tlie Rule docs not prohibit 
tin, jauuiig of any party but merclyr lays down that all persons interested in 
the 111 rtgage security or in the right of redemption should be made parties 3 


> C. uud), 

3 (IJlO) "f Cal JOT (010) 

4 (101511J1J Crt,l IGl uay 42Cal455 

[SCO vUo Note 20 to U 1 1032 

CvIo21(j33) oO Ca) 0<r Rule an 
to tost# ipph ablo to III itgage ot 
cliattcl* ] 

[I ut see (10«1) 1J33 Bom 51 (54, 
5o)] 

(IJOS) 1 Nag L B 117 (l'>0) 
r (1033) 1J33 Lab 17J (Ihl) 14 I ib 2t8 
Note 2 

1 (IJIO) 7 In.l Cis J02 (JOJ) 33 41! 71 
i (1003) 12 C il NV N 011 (013) 

(lJ07)OCal h Jour /1J( ‘>2) 

(18.7 8) 3 Cil L Jour 12 (13 U) 

(nOO) 3 Iiid Cas o'O (j 71} 5 Nag L K 117 

(IJlo) 1J15 Ca!7jJ1 30) 


C. r C 297 A 298 


f J9Jo) J9J5 CaJ 452 [433.1 
(1914) 1914 1« C 130(13'') 3C 411 383 41 

Iwd Api> 21(i (I' E) 

(1899) 21 All lOSn 
(1S99) 21 All 193 (101) 

(189J) 1800 Ul W N 34 (34) 

Note 3 

1 (1801) 13 All 432 (ioO) (h B) 

(1697) 19 All 3TJ (3S1) 
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Explanation . — jmisne mo)tgagcc mag sue for foieclosiae o) 
for sale ioiihout maling the pilot moitgagee"^^ a pa)ty to the suit, 
and a piwt moitgagcc need not he )Oineil in a suit to icdcema 
'subsequent moi tgaqe 

0 1, Kr 1, % 9, 10; and O 31 El] 


iVHOJHl 


\ote \o 


I Suit relating to mortgages 1 

II Transfer of Property Act S 85 2 

III Scope and object of the Rule 3 

IV Subject to Ibe provisions of tbit 

Code 4 

V Persons having an interest 

either in the mortgage security 
or in the right of redemption 5 

VI Parties to a suit for foreclosure 

sale or redemption 6 

(a) Trustees e\ccvttoi5> or 
vdminibti vtoib ^ 

(i) Uemniidur 8 

(c) Sub nioitga„tc 9 

id) PiJoi L\ 


I phnition 10 

it) Mthomedan c 1 ens 11 
I (/) Joint Hindu faniil\ 12 

0) \ssignec of mortga^i 13 

ill) Eeceivei in insnlvciic\ 14 

0) Lessee 15 

(/) Landlord 16 

(k) Kanoindar 17 

1 VII Parties to appeals 18 

I VIII Effect of non joinder 19 

IX A person cannot be both a plain 
. tiff and a defendant 20 

I X Joinder of parties 21 

XI Revision 22 


0//ier foptci 

\J\cr«e lull lilts ‘'PC Not*, o Pt to 
(10) 

Contingent or rerer loinn interests ^e 
'-*^ott.O it (o) 

Decrco not afleeting interests of jeisoi s not 
impleaded 'set Note \i it (R) -Mid 
(12) to (32) 

Interest under custom ii> lui ‘»cc Note l> 

Pt (18) - 

Neeess^t) or iroicr pirlics Sic Note 21 

Its (2) ml (H) 

1 Suits relating to mortgages 

Tins order is new It incorporates wuh certain alterations Ss 85 90 
92 94, 96, 97 and 99 of the Transfer of Projjcrty Act of 1882 which dealt 
walh the procedure gotcrning suits relating to mortgages Tlic chief olijccts 
with which this Order was enacted were — 

(1) To set at rest the conflict of decisions under the Transfer of 
Property \ct 1882 as to whether an 'ipplicTlion for an order 
absolute after a preliminary decree for sale was an application 
in execution or was one m the surf itself for a further decree 
(It IS now made clear that the apphratioii is for a further 
decree) 

(2) To put an end to the conflict of decisions is to the applic ibility 
of '\rl 178 (now Art 181) of the I imnai on \ct to applica- 
tions for orders absolute m inorlgagc suits ^ (It is now 
established that \rt 181 applies to an application for a final 
decree) 

, , Rulel-NMel 

' ' ’ 'IT ( u 1 3H Lat llJ 


Notuc iio" inuu'ilcrn) ^to Note 2 
I iiisno luortgigco s rights uid duties *«co 
Koto 19 

lin tl Claimants ot dcccasol mortgaged s 
e^tUc Sdo Note o Pts (11) to (IR) 
bee also Koto Q T K (4) 

SintM confined to put ot hipotheea See 
Koto 0 ris (18) to (‘’0 a) 

Suit foi eontiibnlioii ‘'co Note G 
r K (21) 
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(3) Under tJic Transfer of Property \ct there was no provision for C 
Uic passing of a final decree where payment was made m ac- 
cordance watli the preliminary decree This omission has been 
rectified in tins Order 

li suits relating to mortgages Courts should be guided by the provi- 
wn «t O 34 and not by the English practice" The High C-ourt on its 

0 igujil s dc IS also governed by these provmons * 

This order appLcs not only to mortgages of tminox cable property but 
also to mortgages of cliatich^ and to charges * ^cc R 15 below The provisions 
of this order luve no appheauon to suits under S 12 of the Redemption of 
NIongages \cf Punjab \ci 2 of 1913 ® 

2 Transfer of Properly Act S 85 

This Rule r« rrcsjionds to S 85 of the Iransfcr of Propertv \ct with 
Ik fu’li wii e, iiutt-nal all* ram ns — 

fit The \\f rds ill p« rvons liavaiif. an interest either in the mortgage 
sicuriiv or ui iht right of redemption liavc been substituted 
for the words Ml i>crson‘* having an interest in tlic property 
toinpn J in a moitgigc 

2 Tlx words provided iliat the plaintiff has notice of such interest 
winch occurred at the end of S 85 have been omitted 
(3) \n c\pUtuuon lias been added 

The oiiussiun of the proviso to S 85 in the present Rule shows that 
^ person may be a nectssarv party to a mortgage suit though the plaintiff 
iiaiy not be a^arc of that persons interest m the mortgaged property * Cases 

1 dor S 85 of the Transfer of Property Act bcanng on the question of notice 
I e onl\ of academic miorcst now * 

The other effects of the cluangcs introduced by the Rule have been 
di‘^cus8cd in their projKr places in the commentary on this Rule 

3 Scope and object of the Rule 

Tlic object of the present Rule as to joinder of parlies in mortgage 
*uii& is to avoid mulupliaty of suits * The Rule apphes only to suits relating 
1 i mortgages (r c , svtts for sale, foreclosure or redemption) and to suits to 
« i force charges but not to suits for ciecUncni " The Rule does not prohibit 
ihw jouung of any party but merely lays down that all persons interested in 
the morttdge security or m the right of redemption should be made parties 3 

<l91o) 1915 Cvl 432 (433) 

(1914) 1914 P C 13G (13 ) SC 411 383 41 

Ind App21C (1* L) 

(1899) 21 MI 10S» 

(ISJ9) 21 All 193 (104) 

(1893) 1899 U1 VV N 34 (34) 

Note 3 

1 (IbOl) 13 All 432 (459) (t H) 

(1837) 19 \11 373 (3S1) 

(1901) C8tal 517 (jSO) 

:c 

2 (1909) 1 Ind Cas oCO ( 

3 (1920) 1920 Nag 24' 

C. P C 297 A. 298 


) 1932 

to co»t« Tiplicalito to invrtgago of 
clntltla ) 

(Lilt (1933) 1J33 Uotn 51 (SI, 
6o)] 

(1J05) I Nag LR 117(120) 

( (1933) 1J33 Lab 179 (Ibl) 14 Lab 218 
Note 2 

1 (1910)7 Ind Cn* 902 (304) 33 AH 71 
(190^) 12Cil W N oil (913) 

|1j 07) Ctal L Jour il9 ( 22) 

(1877 .ft) 3 Cal I Jo r 12 (13 14) 

(noo) -3 Ii d Caao'Ofj'l) 5 Nag I. R 117 
(191j) 1916 Cal .^J( 30) 
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4 'Subject to the provisions of this Code 

This expression has been subsututed for the words Subject to the 
provisions of the Code of Civil Procedure S 437 (now O 31 R 1) which 
occurred in the Transfer of Property Act S 65 Hence the present rule is 
subject not only to O 31 R 1 but also to other provisions of the Code as 
for instance O 1 R 9^ or O 30 (Suits by or against firms 

5 Persons having an interest either in the mortgage security or in 

the right of redemption 

Under S 85 of the Transfer of Property Act the plaintiff m a suit relat- 
ing to a mortgage uas boimd to implead all persons Iiavmg an interest in the 
^‘Property comprised in the mortgage This ga\c rise to a conflict of 
decisions According to one view the words Property comprised m the mort- 
gage referred to the interest, as distinguished from the physical property winch 
the mortgagor was competent to transfer by way of mortgage at the date of 
the transaction^ In other words, no person according to this view, who had 
no interest cither in the mortgage security or in the right of redemption could 
be made a party The High Court of Allaliabad on the other hand held that 
the word property meant the physical property mortgaged and tliat it was 
therefore necessary to implead all persons claiming interest in the property 
though theylvadno interest in the mortgage security or in the right of redemp- 
tion a The present rule lias adopted the former view and the AUahahad view 
IS now no longer law 

AU the High Courts were however agreed, even in cases coming under 
S 85 of the Transfer of Property Act that a person claiming adversely to 
the mortgagor and the mortgagee i ^ a person claiming a paramount title 
was not a necessary or a proper party to a suit relating to a mortgage * The 
same principle lias been held to apply under the present rule also * Thus a 
person impleaded as the legal representative of a deceased mortgagor can- 
not liave a paramount title to the property which he sets up adversely to the 
mortgagor determined m the suit® A person who in a redemption suit claims 


Note 4 

1 (1021) 1024 All 107 (109) 

(1033) 1933 Cil 325 (329) C 

[See also (1032) 1032 
[See also Note 10 1’ 

2 (1011) 12lnaCvsC’9{C30')lvn) 

Note 5 


(U27) 1027 Mkd J15 (JIC) 

(IJ21) 1J21 Mid 701 ('Ol) InvcKtigvtionof 
inntlhigor s title to liud is not 


1 erson eutilled to rcdcc u liut set 
ling up pvcainoQnt title in bimselt 
cviinot bo 'iddcd as % pirtv under 
0 1 R 10 

(1932) 1J32 ^otes ISo 33 Pun L R 240 
( 211 ) 

5 (19%) 192C Ring 203 (20J) 4 Rang 214 
(1930) lOoO Lah 1003 (1060) 

(19M) 1921 Cil 343 (313) 

1927) 10 I S nd 205 (2Cb 207) 

19^0) IJ2G Jhd 741 (7 IG) 

(1913)1313 Vll &l (31) 40 Vll 591 
(1918) IJ18 Cil 5,7 (j78) 

(191C) 191G 1> C 13 (IJ) 13 Ind Ipp 187 
33 Vll lb3 (1> C) 

(1911) 1011 111 .rj( G7) 

(1914) lJU OudU 181 (13 j) 

(1909)31 Mi 11 (13) 

(IJ31) IJJl 1 It tl (C3) 10 1 at 231 
(19,7) 192" Oudh C07 (C09) 

(192") 1927 trad 301 (301) 
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the right of redemption in opposition to the plain’ifl cannot be said to be 0 
claiming a title iiaramouni to that of the mortgagor and the mortsasee and 
rRa> be a proix;r pirty to the suit ® The High Court of Madras seems to draw 
a di«imcuon between a suit for redemption and a suit for the enforcement of a 
mortgage and is inclined to hold that persons clainung the property adversely 
to the mortgagor and mortgagee can be joined as jiartics to a suit for redemp 
uon But the judgments in these ca«es do not show why the general ride as 
to the exclusion of questions relating to paramount or adverse title from mort- 
t,agc suits should not appl> to suns for redemption On the other hand, it has 
been held b) the Patna High Court® that even in suits for redemption persons 
asserting a paramount title to the mortgaged property should not be joined as 
parties \\ here a jicrsuii a<scrang a paraiiiouiit title to the property lias been 
crroncouslj made a part> to a suit relating to a mortgage he should be dis- 
c]iar„cd from the sun ® But an objtelioii on the ground of the joinder of such 
a pcTiuii is not one alTcrung jurisdiction but is only an irregularity in the 
matter of the j inder of jjariits and can be cured under S 99 of the Code 
Where tliereforc a ixirtv allows the suit to go on and the Court adjudicates on 
Ills claim to jiaram lunt uilc he will be bound by the dcasioii and cannot sub- 
«c(iuenJ\ eontend tlut the question was not witlun tlic purview of the suit n 
M< reuver die rule as to the exclusion of paramount title is not an indcMblc 
one and in proper case** persons asserting a paramount title to the property 
ca be convuucuUy made parties to a mortgage suit and their claims can be 
idjudicatcd upon in sucli suit ‘ Thus, where the person claiming paramount or 
adverse title is in possesuon of the mortgaged property and is likely to resist 
ihe claim ot ihc plauiuff if the latter succeeds in the suit, it may be convenient* 
ij jem him as a party so as to avoid a mulupliaty of suits ** Similarly \\ here 


U9.JtlJ J t4l C7 (t n 3aCii v\ ^ c^o 
ilOlh) lOlft Cil ( I bj 
iljOC) 2i M^d 21T (221) 

Ilj0>) 5 Oudb (.in Ji iJjt 
llJOi) 12 eal \V N Jl (Jj jC} 

(but set (IJIO) 7 lud Cas J21 (022) 
(Cal)] 

(See vUo <1022} 1032 Cal 12 (Id) Sd 
Cal 12 (22)] 

(lOlCj IJIO Oudb 25 ("T) ’0 IndCi-. Ct (05) 
11 O C 5M 'Vlortgigi. suit against 
(b r miD'igcr 1 Hindi joint 
1 S imjkalcd — Sons can 

tonlind that lb ii ort„ai,e docs not 
bn J tbi fill ih I tile 
G (1910)8 1nd Cl 5 ( ’.f j (Lab) 

(lfe08) 3 Vgra H C R 144 (140> 

(1J24) 1021 Pat 34(2al) 2 1 at hOj 

7 (IJ16) 1J18 3Lid 703 i'O^) 

[See also (1910) 8 Ind Cas 8*^5 (**86) 
(Mid) ] 

8 (1927) 1927 Pat 45 (45) 

9 (1024) 1J21 Oudb IJ (23) 

(1920 192G Cal 11J2 (UJ2 1193) 

(1911) 1911 Cal 113 (145) 13 Ind Cas C6G 

(088) 41 Cal 09 

10 (1928) 1928 Nag 30G (307) 

(1925) 1J25 Cal 973 (J7G 978) 

(1918) 1918 Mad 705 (705) 

11 (1921) 1021 Oudb 19 (23) 

(1934) 1931 Oudb 50(51) 9 Luck 291 


(1921) 1921 Nag 07 (eS) I7NagLR17C 
(1920) 1929 P It C78 (070) 9 Pat 539 
(1921) 1324 Mad 103 (19G) 

(lJU) 1918 Cal 033 (937) 44 Cal 425 
(191C) 1010 Cal 173 (173) 

(1907) S Cal L 3our 9o (104) 

(See also (1020) 1J20 Cal 1192 (1192 
1133} PhintiS impleading person 
claiming paramount title — He can 
not Bub erjuently claim at late stage 
Hat such person should be dis 
charged ] 

12 (1918) 1918 I at 35S (303) 

(1335) 1935 Nag 08 (08) 

(19H) 1314 Mad 332(333) 

(1911) 11 Ind Cas 820 (is2C) (Cil) 

(1917) 1917 Oudb 159 (159) Suit on inort 
gage — Persons alleging that they 
ate owners of property and cxecu 
tants of the subsequent mortgage, 
the mortgagee in which, was im 
pleaded b) the plaintiff are proper 

(1931) 1931 Nag 20 (-3) 20 Nag L R 359 
(1904) S Oal W N 305 (308) 

(1910) t Ind C is 921 (922) (Cal) Defendant 
mortgagor s legal representative can 
set up ills own title to the property 

13 (lO’l) 1924 Pat 013 (Clo) 3 Pat 244 
(1935) 1930 Nag 63 (OS) 
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It js alleged that the person claiming paramount title is only .a benamidar for 
the mortgagor, he can be joined as a party to the suit and the question can be 
decided therein So also m the case of mortgage of joint family property by 
Uic manager of joint Hmdu family the other members of the familj, uho arc 
joined as defendants to a suit on the moitgage can question the \aliditj of 
the mortgage is 

Where a person is drsmxssed from a suit on a mortgage on the ground 
of his claiming a paramiount title to the propertj, he cannot subsequent!) sue 
for redemption 

rhe question whether a jicrson other tJiia one clauiung a paramount 
title, ma) be made a part) to a suit relating to a mortgage and whether the 
questions raised b) lum can be gone into in such smt wiU depend upon the 
applicability of the prousions of Orders 1 and 2 thereto As has been seen in 
Note 30 to O 1, R 10 a/i(e, questions raised purclj as between the phmtiffs 
or between the defendants infer sc and in which the opposite side is not 
concerned, arc not questions mvoKed in the smt and need not be gone into 
m the suit Thus ni a suit on a mortgage in favour of a deceased person a 
pcison claiming the estate of the deceased mortgagee in opposition to the 
platnUIT IS not a neccs^ari party to the suit Similarly where the plaintiff 
mortgagee dies and some ofhis legal representatnes arc brought on the rccoid, 
a person who clauns also to be another legal representative cannot be added 
as parly on that ground only and allowed to raise questions purely between 
Imnself and the rival claimants infer $e It ln» also been Jicld similarly that 
V (luestion of the relative liability of each of sc'cnl co-mortgagors cannot 
be gone into in a mortgage suit 

€ Parties to a suit for foreclosure, sale or redemption 

As lias been seen m Note 5 anfe. all persons hiving in intcrtaC 
in iht mortgage security or in the right of redemption should be made parties 
to any suit rclaung to the mortgage The interest should be one subsisting at 
the time of the suit * Thus the owner of i contingent interest like that of a Hindu 


(1910} 8 Ind CtsSajfBSC) 

(Madll 

11 {10>8) J92S Mid 2 (1 0} 

(1025) 1925 Cftl 973 (97G) 

15 (lOtO) 1910 Oudh 25 (20) 

(1928) 1923 Mad 701 (709) 

(1928) 1023 Mid 199 (200) 

ISiimhrlj (1921) 1921 P C 118(119) 
(P C) Morigige by Hindu widow — 
Smtonmortgago—Revewoner joined 
pirty^Kcvcrsioncr can question 
I inding nature ot mortgage Against 
lum 1 

(Seo also (1930) 1930 >Bg89 (90) 
buit on mortgage — bubsiHjuont 
moftgigce joined lie can dispute 
the binding nituro of the mortgage 
ngainst him on the ground that It 
was not m-ide with Ins consent 
which was requisite uuder Itkeliw, 
he licing matgu^ar of tbo land 1 
1 ilft-.r)i2Cjl 4H (t21,122) 12ltid \pp 
, ri (l‘ C) 

j .K 120(121} JIJVagLlHO 
I •I'H Mat ‘)7H(97 )) 


Cbco also (1931) IJU >ag ICl (105) 
i? hag li 11 312 SuLacqueut pur- 
chaser— Impleaded — Eis-c) iirntr by 
him of anj interest — To i-e di- 
cUtrged imuiediatclj aaithout raia 
lug IS-.UD 1 etnecn dclendaut* i>i/rr 

'c J 

Note 6 

1 (18>3) 11 Hem 51 (53) 

(1HJ2) in I om 590 (r02) Cessation cf in 


Itc^culiHr, t)io iuottgaf,or in the 
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HiiU « 111- can -how )io ha* Itrn 
I riju ItccJ 
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n\L i "cr not a ncrc x-virx pirlj to ihc suit * Sujnlarly a tiansfcicc pending a O 
sui 1 tin. ui(irtj,Tj,c IS not a necessary part> to the suit® 

niL follow .ij; arc necessary parties as bemff interested ui the moitgagc 

sci in % — 

'1'' llic heirs and assignees of the mortgagee’s interest 

(2 Co-mortgagees * 

The tollowmg arc neecssar> lurtics as being interested in the equity 
of rede npjon — 

(1 Ml j>i,rsois mentioned ui S 91 of the Transfer of Properly 
\t t ® Tlius iliL mortgagor.s* all co-mortgagors,® purchasers of 
Jit tiiuiti of redemption,^ subsequent mortgagees,® and other 


the iiiurlsicc 1 I n — lh< legal 

rtpre ciiutixc' ir« ii I nc».c» ar> 
larli « 

(n^ii nu N It irt (loa) 27\igr.mii 

Sub Ljutut pur lusct — Di3cl\iining 
all tuUrc-'t IoIjc h^clmgcil al 

1 UJj'l ^''mI 1 17 (IJsi 

O (IJJ7) IJ17 Nj, .JJ t-VJ) U taotmotl 

IliJO) 21%ll ttO (I ill 
(IhsJ) Ih'J Ml W N Jl (J2) 
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fiiKiriite lilt 

4 {101J)IJ101‘C 24 (20) 1C Ini Up >72 
17 Cal 17i (P C) 
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(IJII) IJll CjI 7H3 (7o») 
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g-igco ato u cbS’iary parties to tbo 
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(1J27)1J27 3Iad 77J (77o) Kurichitdccl 
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mer correct ] 
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Punjab Itodoiaption of Mortgages 
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It IS alleged tliat the person claiming paramount title is only a benanudar for 
the mortgagor, he can be joined as a party to the suit and the quesuon can be 
decided therein So also in the case of mortgage of joint family property by 
the manager of joint Hindu family the other members of the fimil) who arc 
joined as defendants to a suit on the mortgage c.in question tlie laUdit) of 
the moitgage is 

Where a person is drsmossed from a suit on n mortgage on the ground 
of Ins clamiaig a pnramiount title to the propertj lie cannot subsequent!) sue 
for redemption 

The question whether a person other than one clauiung a paramount 
title ma) be made a part) to a suat relating to a mortgage and whether the 
questions roased b) him can be gone into m such suit will depend upon the 
applicability of the pronsions of Orders 1 and 2 thereto As has been seen in 
Note 30 to O 1, R 10 ante, questions raised purclj as between the plaintiffs 
or between the defendants inter sc and in vvluch the opposite side is not 
concerned are not questions iinoKed m the suit and need not be gone into 
n the suit Thus in a suit on a mortgage m favour of a deceased person a 
poison cloitmng the estate of the deceased mortgagee in opposition to the 
plaintiff as not a ncccs'^an jiart) to the suit Similarly where the plaintiff 
mortgagee dies and some ofhis legal reprcseniatucs arc brought on the record 
a person who claims also to be another legal rcprcscntataie cannot be added 
as part) on that ground oiil> and allowed to raise questions purely between 
lumself and the mal claimants inter so’* It has also been held similarJ) that 
i question of the relaU'.c liabiht) of each of scicnl co mortgagors cannot 
be gone into in \ mortgage suit 

6 Parties to a suit for foreclosure, sale or redemption 

As has been seen in Note 5 ante all persons having an intercat 
m tin. mortgage sccunt) or in the right of redemption should be made parties 
to any suit rclatong to the mortgage The interest should be one subsisting at 
the time of the suit ^ Thus the owner of a contingent interest like tliat of a Hindu 


[See also (1910) Sind CasSSofSSC) 
(Mad) ] 
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he being m^lcumr of the land ] 
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Note 6 
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(into) 191u Mad 1203 (1203) A ct on sale 
of mortgagor s r gbt« — 1 urclia er 
joined as 1 irt\ and efTei.ti\elj re 
liescntiiig the mortgagor lu the 
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unless 1 e ciu sJio v he has been 
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[See also (IS I) 8 Bom K C O C 1 
(19) Dcce td moitgagor laving 
conillctel) trail feried to another 
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r< vci i I <.r xs i i»t ■\ ncn -s.irs pim to the suit ^ Similarly a tiansfcicc pending o 
sui -n the inortKt^t is not a netc^sarv party to the suit ^ 

rile folliw ng an tures»arv {viitics as being interested ui the raoitgagc 
sceant\ — 

1 1 he htjrs and assignees of the mortgagee a interest 

2 to mortgagees * 

The t Honing arc neecssary parties as being mCcrestcil in the equity 
of redenpaon — 

(1 \U iHrsQis mcnaoned ui S 91 of the Transfer of Properly 
\* t llius the mortgagor s* all eo-inortgagors,® purchasers of 
tlie equitx of redemption.’ subsequent mortgagees, s and other 


tin. lnurl„>ct I I r peitv Ill4lcgkl 
repre ir i t iie<.e JT\ 

] 4rli 

(I Ijl) 1011 N „ Id >T \i„ r R «12 

Sul Lju 11 ]ur Itiaer— llt%c)k>mi»c 
alliulerc TiU. livuliUoPJ 

IKC 

2 A \n 4 <• (1 iM 

3 IJ.‘ N 1, JJ djj) K IV ol mull 

flsJD) 2 j"ui HJ (liU 
(IftiJ) \h I \n \\ N Jl f 02 ) 

II 1.0) IJ u Jour liJ ({) 'J5 I C ilj (Oulli) 
(1J21) 1J21 C<il rOl (S03) Prior mortgigeo 
IB III no ksay bouudoc lOcctcd bv 
Uie t lb tgut it cue imlirance cnale I 
jeii-Unle liU 

i ( 1010)1910 1*0 24 (’ 0 ) 40 Int \ip 272 
17 CaI 175 (P C) 

(IJIJ) lJ 33 Cal on ( 0 * 2 ) CO C %1 777 \)| 
snort; igcvi or hcirv of taorlgagtcs 
niuvt I a little* to >uit Nciv tty 
tarty jonieJ ittcrlinnliuon— t\hoI« 
run ItlU 

(IJ 021 21 UI 2 -e.f 22 S) 

(lHj 7 )‘)AllM(T 3 ) (P n) Silo inoflSJ.,eo 
dyiDR— Sotcral bcir* left— UI inuvl 
>0 jjiiicd 

1101 '’) 20 Ini Ci<t 22 ) ( 3 '’ 0 ) fCal) 

(lOU) lJU Cal Ibi ( 7 o)) 

( 1014 ) 1014 Ul 223 ( 22 d) 

(IJir) IJIC l 4 t 411 ( 414 ) Suit ly one co 
litir ol a mort"ai,ee — All oilier co 
licirs vlioul ] I e joined an ] irties 
(IJ.rj) 10-0 Cil 410 ( 417 ) Heirs of consort 
gageo aio necessary jaitics to the 

( 1 J 27 ) 1 J 27 Mad "70 ( 77 o) Kurichit deed 
executed by stake liolder of chit 
luiid transactions Q ntr/’c wbelber 
ill the subscribers to tbo fond wore 
iirccssiry parties to the suit 
(See also ( 1972 ) 1032 Cal 34 (35 3 C) 
Some he rs ot mortgagee suing — 
Others consenting — Decree for for 
met correct ] 

(IJ 13 ) 1 J 33 Lah 172 ( 181 ) 14 Lah 218 Suit 
by mortgagees to set aside order of 
Collector for tcdcinptiouon paymeiit 
of a specific! sum — Under S 12 of 
1 ‘uujib Redemption of Mortgages 
\ct II of 19 U-Death of ono of the 


] luntifl4 and failure to implead his 
Ij Rs — J ach holds i ueJl Jofined 
autl divisible shtre — 0 of H 1 not 
tpplicablo mil suit dciu* not abatoiu 
( iitirct) 

5 (I)2H l023Nig3ll{nd) 

(tJl2i 17 lud Ca« 432 (432) (Cal) 

(1020) lJ20Vig 247 (246) 

(U2b) 1020 Ul 40 (47) 46 Ul 171 
(1J01)21 U)4C7 (400) 

5a {l60’)l»Mvd54(50) 

(IKJ6) 22 Rom 267 (291) 

(1931) 1931 Oudh 410 (410 411) 

0 (13S7) 11 Tom 42o (428) 

(169 > l«'0i») Upp Bur E Vol II 680 
(IH74) 21 Suth W U 423 (428) 

(1883) 7 U! JiC(378) 

(1693)1 LU 1U5(17) 

(1i 83)0 Dorn 128 (131) 

(tS8C) 10 Bom ol8 (b5a Cab) 

• 1902) 20 Mad 4Cl (402) 

(191 2) 18 Ini Cis ISl (182) (L B) 

(1920 1920 Ul 40 (47) 48 Ul 171 


ichaser 

111 execution of money decree 


hiry party 

( 1930 ) 1930 5 Iad 1017 ( 1020 ) Purchaser 
from Gov orniuont of mortgaged pro 
jeety attache! under Cr P 0 S 63 , 
li entitled to be made paity to 
mortgage suit lud Las the right to 
redeem 

8 ( 1903 ) IJ 03 Pun Re No C 4 i ige 300 
( 1916 ) 1910 Lvh 210 ( 21 J) 1910 Pun Re 

No 60 

( 1802 } 15 Mad 487 ( 469 ) 

( 1894 ) 2 lCa!lli> ( 120 ) 

( 1886 ) 10 Bom 8 S ( 01 ) 

( 1890 ) 13 All 537 (oSO) 

( 1884 ) 8 Bom 103 ( 173 ) 
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persons anterested in the eqiuty of redemption ® and in the 
proper takmg of accounts,^ arc all necessary parties 
(2) Prior to the amendment of the Transfer of Property Act by Act 
XX of 1929, tliere was a conflict of decisions as to whether 
an attaching creditor (who was one of the persons mentioned 
an S 91 of tliat Act) was a necessary party to the mortgage 
suit 11 The amended S 91 docs not mention an attaching 
creditor as one of the persons entitled to redeem a mortgage 
and he is therefore no longer a necessary party to a mortgage 
suit 

The following are not necessary parties to a suit relatmg to a mort- 
gage — 

(n) A prior mortgagee Sec the o\planation 
(6) A person merely in possession of the mortgaged property 
(c) A person whose name is merely entered in the village papers as 
liaving some title to the plots in question, but who is in no way 
connected witli the mortgage ** 

id) A person who lias a nght to be maintamed out of the income 
of the mortgaged property when such right is not made a charge 
on the property 

(e) A person ha\ing merely an inchoate title to the property 
(/) A recener appointed in a partition suit prenous to the mortgage 
suit 


g (1927) 1027 Bom 474(477) 51 Bom 771 Heirs 
o! intestate Farsi who interineddie 
with his estate are his legal repro 
scotativos aud proper inrties to suit 
on mortgage executed b> the dc 
ceased Farsi 

Bourke Cas SIO Suit tor foreclosure — Per 
sonal repieseotatnes ol the moit 
gagor ato necessai> parties 
(1892) 15 Had 487 (489) 

(192u) 102G hiag 495 (497) Persoa inter 
csted — The test is whether the 
party w lit he prejudiced by foreclo 
sure or sale 

10 (1874) G N W P H 0 R 203 (210) 

(1888) 15 Cal 35 (38) 

11 (1912) 17 Ind Cas 432 (433) (Cal) lie is a 

necessary party 
(1933) 1933 Rag 333 (334) (Do) 

(1923) 1923 Nag 311 (313) (Do) 

(1928) 1928 Nag 97 (98) 23 Nag L R 164 

(Do) 

(1914) 1914 JIad 439 (439) 15 Ind Cas 334 


(1941) 1931 Cal 7o3(iCC 770) 53 Cal 6J8 


button gets right to redeem and is 
a necessary party — But after pur 
chaso in Court sale himself ceases 
to be a necessary party 
[See also (1932) 1932 Cal CGI {GG3) 
59 Cal 827 Attachmeut raised on 
security being furnished — Attach 
ing decree holder ceases to be a 
nccessat} party ] 

12 (1921) 1921 Nag 191 (193) 

(1921) 1921 Nag G7 (Gb) 17 Nag L R 176 
Trespasser not a necessary party 
[See also (1932) 1932 Rag 144 (147, 
148) 28 Nag L B 09 Redemption — 

Trespassers in jiosscssion — Decree 
against — Not binding on real heirs 
of deceased mortgagor j 

13 (1925) 1925 All 593 (593) 

14 (1900) 22 All 191 (199) 27 Ind App 51 (PC) 


U931) 1931 Rang 103 (109) (Do) 

(1120) 1020 Mad 120 (123) 48 Mad GOG 

(Do) 

8G1 (8C1) (Do) 

(1921) 1921 Mad 30(34) 44 Mad 232 (Do) 


(169) 

19 Sind L R 2G8 Mortgagee s pro 
pert} under management of manager 
under Sind Encumbered Estates 
Act — Suit for redemption— Manager 
not a nccessar} party because the 
claim for redemption is not a claim 
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(s) Where one of t^o co-owners of a property mortgages his \in- 
di\idcd slurc and a suit is brought in relation to such mortgage, 
the other co-owncr is not a necessary party thereto 
(h) Where a number of peraons own the equity of redemption m 
distinct slurcs ami the mortgagee, m lus suit on the mortgage, 
exempts one or more of such sliarcs, and claims only a decree 
for a proixiniomte part of the mortgage debt, the owners of 
the cxcmp’cd sliarcs arc not neccssar> parties is The same 
rule applies where the mortgagee has released from the mort- 
gage aii> portions of the property 
(/) Where a mortgagee has through negligence, allowed strangers 
to trespass upon, and acquire parts of the mortgaged property, 
such persons arc not necessary parlies to a suit for redempr 
uon ^ The general rule is tliat a mortgage is mdmsible and 
henre suits cannot be brought for the redemption or enforcement 
of a mortgage part by p.art “■* 

As to the parucs to suits, other tlian suits for redemption, foreclosure 
or sale bi or against mortgagors or mortgagees, sec the undermentioned 
eases 


lor an> debt ' agxtnst tbo mort* 
Rigeo 1 

17 (l005) 32 Cil7tC(74S) 

IS (1905) 2 Cal L Jour 202 (21C) 

(UOs) 31 5Lid 333 (35C) 

(1903) so Cal 755 (757) 

[Sea (1931) 1951 Sag 41 (15) 27 Nig 
L B 4 If inortgaeco clairas the 
%>bole debt from tbo rest. Ibe ex 
cmptedi sharer in tlio c<iuit> of re 
demptiQo would be a ncccsair> 
patty 1 

(1006) 174 (177) 

(190a) 190o All ^S N ISC (ISC) Portioos at 
ready redeemed by paying propor- 
tionate amount — Owners of such 
portions are not necessary patlica 
[See also (1913) 19 Ind Cas Cll (C14) 
35 \11 217 1 

(1900) 1 Ind Cas 60 (81) (ilad) 

19 UJOj) ’0 Cal 755 (707) 

(1905) 1905 All W N IOC (15C) Where ono 
item has been already xedeemed its 
owner i» not necessary party to suit 
IS to other items Sco also the fol- 
lowing eases holding that where a 
mortgagee has lost lus rights against 
the owner of a portion of tho pro- 
perty or has released such portion 
from hiB mortgage ho cannot throw 
the u hole burden on the rest of the 



(But see (1913) 20 Ind Cas 41 (42, 
43) 35 All 441] 

(169») 1693 All W N 120 (120) 

[Compare (191S) 19 Ind Cas 423 (423) 
(Cal) Released part being property 
which mortgagor was not entitled 
to mortgigo — Mortgagee can clam 
the whole debt from tho rest of the 
property ] 

[Coinpaie also (1009) 1 Ind Cas 264 
^ (277)tCal)] ^ 

(1891) 18 Cal 320 (321) Where whole pro- 
perty i<< included, mortgagee is not 
bound to apportion mortgage debt 
(See also (1903) 26 All 79 (82) 1902 
AUW N 203 Mortgagee's right to 


20a (1875 '78) 1 All 297 (300)'" 


(409) (PC) Purchaser of portion of 
equity of redemption in a portion of 
mortgaged premises entitled to re- 
deem that portion on payment of 
proportionate amount] 

(1918) 1916 Mad 1142 (1144) Suit by one 
CO owner foe redemption of whole 
mortgage — Court can in suitable 
case pass decree for both rehefs tir , 
for partition and redemption of 
pSainlifi's share. 

21 (1870) i N W P H 0 B 72 (73) Suit for 
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7 Trustees executors or administrators 

The rule is made “subject to the other provisions of the Code ” Tins 
would include O 31, R 1 under which the trustee, executor or admmistiator 
in whom the property is vested can effectively represent the persons beneficiallv 
interested. The latter need not therefore be joined as parties to a suit relating 
to the mortgage ^ But the Court has a discretion to join the beneficiaries in 
a proper case,^ as for example when, in the case of an executor, the estate has 
been fully admimstcred^ or in the case of a trustee or an executor, his 
interest is adiersc to that of the benefiaanes ^ In the case of jomt-trustces 
however all of them should be impleaded in any smt relating to the mortgage ® 

8 Benamidar 

It IS now well settled that a benamidar can. sue or be sued m his own 
name and that the rule applies to mortgage suits also x The real owner is 
not a necessary party to such a smt The contrary Mew, held in the 
undermentioned cases, ^ is not good law There is, however, no impropnety 
in addmg the real owner as a party in proper cases® 


possesMon by mortgagee against 
tlurd party who denies mortgagee s 
title— llortgagoi isaucccssarypaity 
(ieC6 CJ) S Bom H C (0 C) 7C (81. 82) Suit 
by puisno mortgagee agaiust first 
mortgagee who has been paid tlio 
amount duo to him to recorer tbo 
mortgaged piemises— ’'[orlgagor is a 
lie ossaiv larti 

(1P’’4) 22 S U1 <\ R CS'J (593) Suit bv 
moitgigee for pos ossion — Snbse 
{uent moitgagecs and purchasers 
who opposed him lu obtaining pos 
sees on are propci partiCN 
(1870) 25 Suth R JJ (40) Moitgagco s 
suit ior khas possession of undefined 
area of the mortgaged land co 
mortgagees aro necessary parties 
(lOlQ) I'l Ind Cas 81 (88) 36 Bom 02l Suit 
by puisno mortgagee to establish Ins 
mortgage and to set aside the order 
passed against him an claim pro 
ceedings in suit brought by prior 
mortgagee — Jlortgagor is nccps^aTV 
party to puiaDo mortgagee s suit 
(18SS) 15 Cal 35 (98) Suit to determine the 
rights of the puisiio and piior niort 
gagees inter sc mortgagor is ncecs 
sarj partv 

(1001) 5 Cal W ^ 4‘’3 (125) Mortgagee pnr 
chaKllir 1 Tiortlnn oftlirturo m 


not necessary partj 

(1931) 1991 P C 229 (291) (P C) Smt for 
accoaint-. bj some mortgagors against 
assignee decree holder purchaser — 
Other CO mortgagors prcTioilsli held 
entitled 5QuiU> to accounts wotim 
pleaded — Suit bad for non joinder 

1 (1002) r Cal \\ X isl Forclosure do 
against executor binds bcnc 


ficmios though not parties to the 
suit 

(1931) 1931 Bom 533 (637) 

2 (1881) 10 Cal 713 (718) Bjecutor fludias 
It difficult to sue debtor— Legatee 


3 (1806) L R 3 Eg 3C3 (374), Cletf v Beulmi 1 
i (1839) 13 Mad 197 (206 20T) 

5 (1903) 34 Mad 406 (414) 

(1912) 13 lud Cas 231 (234) (Mad ) 

(1903) ^ Mad C49 (CoS) (F B) 


Note 8 


(1896) 13 All C9 (74) 

(1033) 1933 Mad CSS (t>36) A transferee 
from tho heirs of a bonamidarmott 
gagoT caa maiutain a suit for re 
dereptioD 

(1899) 21 All 380 (oS2} 

(1906) 28 All 44 (46) 

(1838) 29 Bom 672 (678) 

(1897) 24 Cal 614 (645) 

(1S92) 15 Mad 267 (263) Presumption is 
that benamidar instituted suit with 
the authority of real oornor and lat 


I ' I I 

UMi-J ». Ougii . it iJi \L'aSI 

(1900) 13 C P L It 33 (37) 

(1918) 1918 PC 140 (143) 46 Cal 5CG 46 
Ind tpp I (I* C) 

(1924 1921 Pat 453 (4a0) 3 Pat 31 
(1S97 24 Cal 34 (36) 

(1896 22 Bom 820 (623) 

(1025 1925 011973(978 9(9) 

(1903 30 All SO (32) 

(1910 7 Ind Cas IGu (170) (Cal) 

2 (1880) IG Cal 364 (360) 

(1893 25 Cal 93 (99) 

(1903 30 Cal 2Ca (272) 

(1907 30 Mad 245 (246) 

3 (1929) 1929 Mad 208 (200) 
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9 Sub mortgagee 

Where a mortgagee creates a mortgage of his rights m fa\our of 
another he is said to cicate a sub-mortgage The sub-mortgagee is entitled 
to bring to sale the interest of the sub mortgagor in the mortgage i and the 
ongiual mortgagor is not a necessary party to such a smt ^ Where the 
mortgagor is 01*^0 made a ivirty to the suit, the sub mortgagee may sue for 
sale or foreclosure of the mortgaged propeit^ itself in eases and m the 
circumstances wluch would liaie entitled the sub mortgagor on the date of the 
sub-niortgngc to cl-um tint relief, for the purpose of working out Ins rights 
against the suli-mortgagor^ The mortgagor is not a necessary party to a 
suit for redemption by the sub-mortgagor agaaisC Ins sub-mortgagee, '* though 
tlierc is no impropriety in making him a party thereto ® In a suit for ledcmp- 
tion by the mortgagor agamst bis mortgagee, the sub mortgagee as lx;ing 
interested m the mortgage security (is a necessary party) ® But where the 
mortgagor, not haung notice of the sub-mortgage, fails to implead him in such 
suit and iKiya otl the mortgage amount to the mortgagee, the sub-mortgagee 
cannot, after that redemption, bring the nght mortgaged to him to sale ^ The 
reason is that he lias only a tcmunable interest m the iiiortgago-right of ms 
sub mortgagor ond when tliat nght lias been legally ternunated his security 
so far IS gone 

10 Prior mortgagees— Explanation 

Under S 85 of the Transfer of Property Act it was held m some eases 
tliat a pnor mortgagee was a nccessaty party to a suit to enforce or redeem 
a puisne mortgage ^ These eases hate been superseded by the explanation 


Not« 9 

1 (1007) 23 VllS^)(tOG)(F13) 
(lOll) 9 Ind Ci^ 7Cj (7G3) (I.om) 
{1021U02t Lah (3ol) 
(100^)3 til LJ 402 (403) 

(1005) 27 til 472 (477 478) 


Court which hold thit ho could get only a 
tiioney decree agavu'it the «ub mortgagor is uo 
longer good law 

(18JG) 18 All 113 (111) 

(1901) 21 \UW N 153 (154) 

(1903) 25 \114C(47) 

(IjOs) 27 All 3Gl (3"0) 

(I90d27 111 oU (oil) 

2 (1909) 4 Ind Cas 433 (431) (Cal) 

(1910) 0 Ind Ca> 054 (Go5) (Cal) It is bon 
ever open to him to implead oiitina) 

(1911) 9 lud Cva 70 j (7G5) (Bom) 

(1921) 1921 Lah 2o3 ( >51) 

3 (1908) 5 111 L J 402 (404) 

(1909) 2 lud C\s Glj (C4C) (Cal) 

(1897) 20 Mad 3 j (3o 3J) 

(1904) 20 All Gil (017) 

(1913) IS Ind Cas 839 (390) (Oudb) 

(1903) 27 All 472 (177. 478) Sub-mcrtgagco 
can redfcirt (under Transler of l*ro- 
ivjtty \ct S 91) prior siortgago 
(See also (1900) 1900 Puu Re No 31, 


p^ge IC Swb'Saoitg'Vgee it estUled 
to retiiu posse «ioii until amount 


(1891) 15 Bom CJ2 (o)3 C94) Form of do 
eice given 

(1690)20 Bom 549 (5o3) 

(192*) 1922 Bom 350 (3ol) 1C Bom 993 
(1927) U27 Mad 703 (704) 

[See (1910) 5 Ind (. vs 15l (152 153) 
37 Cal 23) 37 Ini tpp 19 (P C) 

Sub mortgi^^o by deposit of title 
deeds not impleadid — Not bound 
by decree or sale) 

7 (1932) 1932 Mad 115 In'-) oo Mad 320 
(1921)1921 51 id 9"4 (37G) 

Nole 10 

1 (1904) 11 5Iad L Jour 4C7 (408) 

(1897) 19 All 513 (545) 

(l89o) **2 Cal 33 (39) 

(1900) SO Bom 15o(lC’) 

(169S)22 Bom 701 ( 07) 

(1S98) 20 All 110 (114 115} 

(1891) 13 All 432 (4C5) (F B) 

(1900) 22 All 212(214} 

(1801) 13 All 581 (oSo) Protertv cannot be 


.W». , 
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to the present rule under which a pnor mortgagee or his transferee is not a 
necessary party to a smt relating to a puisne mortgage ^ But there is no 
prohibition against joining a prior mortgagee m such a suit,^ and the eqiutied 
of a particular case may even demand that he should be so made a party * 


Where a decree for sale is passed ou foot of a puisne mortgage, ivithout 
making the prior mortgagee a party to the suit the rights of the pnor mort- 
gagee arc in no way affected and the sale under the decree can only be subject 
to the pnor mortgage ® Even if the pnor mortgagee is made a party to the 
puisne mortgagee s suut he is not bound to assert his prior right, if no relief 
IS claimed against him and /Af? priority of hts riehi is not m any way impugned 
and the decree in the suit cannot affect his nghts * But where he is impleaded 
and his pnor nght impugned or sought to be postponed m any way, he is 
bound to assert his nght under the pnor mortgage Othenviso his nght will 
be barred by constructive res judicata t When a pnor mortgagee who has also 
purchased the equity of redemption and is in possession of the mortgaged 
property is made a. defendant to a suit upon the pmsne mortgage the decree 
may direct the pmsne mortgagee to redeem the pnor mortgage before bnnging 
the property to sale* 


A holds a first and a third mortgage on a property B the holder of 
the second, i c , the interraicdiate mortgage impleads A as a defendant to ther 
suit on the ground that he as a third mortgagee A is not bound to set up 
his pnor mortgage ojiasmuch as the pnor mortgage is not impugned ^ But 


(1890) 21 AU 272 (273) Fvilure to ackuow 
lodge pnor lieo oi a deteadaat not 
fatal to suit 

(1001) 1001 All W N 03 (63) Suit by subse 
queot mortgage for gale— Prior mort 
gage Ignored— Offer to redeem if 
prior mortgage found valid Suit 
maintainable 

[See however (1007 ) 29 All 205 
(203) Sale subject to prior charge 
for maintenauco vlloweal 
2 (1923) 1926 Nag 135 (133) 

(1916) 1J16 Pat 113 (lU) 2 Pvt L Jour 

lie 

(1912) 13 Ind Gas 182 (182) (1912) 1 Mad 
1VN41 

(1909) 3C Cvl 193 (210) 

(1920) 1920 Pat 630 (631) 

(1893) 1 Oudli Cas 105 (111 112) 

(1909) 1 Ind Gas 139 (139) (Cal) 

(1397) 1 Cal 1\ N 453 (454) 

(1914) 1914 Bom 2G3 (26J) 21 Ind Cas 39 
(41) 33 Bom 24 ^on joinder of 

prior mortgagee in suit by puisne 
mortgagee does not affect latter s 


All 70 (79) 

(1920 1920 AU 149 (419J 


18 All 551 


(But sea (1929) 1929 All 296 (298) 
Subsequent mortgagee — Paj ing prior 
mortgagee— Suit by intermediate 
mortgagee — Subsequent mortgagee 
cannot insist on prior mortgage be 
ing pa d — Property can be sold sub 
ject to prior mortgage] 

(See (1933) 1933 Mad o95 (596) 
Prior mortgagee impleading second 
mortgagee and obtaining decree — 
Property purchased by private sale 
and satisfaction of decree entered — 
Subsequent suit by second mortgagee 
impleading prior mortgagee— Decree 
directing sale of property subject 
to bis lien — Property purchased in 
execution— Second mortgagee pur 
chaser is entitled to possession] 

9 (1926) 1926 All 449 (449) 48 All 554 
(1909) 9 Cal L Jour 78 (81) 
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he IS not precluded from setting up the prior mortgage and if he so acts it up O 
It should be adjudicated upon by the Court Where /I’s claim to the priority T 

rests not on a prior mortgage in his favour but on the fact of lus being sub- 
rogaied to the rights of a prior mortgagee by payment, he must assert the 
right to such pnonty on pain of being precluded by res judicata from puttmg 
It fon\ard on a subsequent smt lo The reason is that in such a case he fills 
only one role, mz , that of pmsne mortgagee and must put forward all the 
defences open to him Where a person holds two mortgages on the same 
propert>, he can, b> force of the explanation to the rule, sue on the later 
mortgage subject to his rights under the earlier mortgageii though according 
to the High Court of Allahabad he must expressly reserve his rights under the 
prior mortgage m The High Court of Bombay has, however, held that ho 
cannot sue on the subsequent mortgage alone unless, pcriiaps, he reserves his 
rights on the first mortgage ub But according to the general trend of deci- 
sions he cannot sue on lus earlier mortgage only and afterwards sue to enforce 
the second mortgage 12 But a contrary new has also been taken m the 
undermentioned casesis which proceed upon the ground that inasmuch as the 
two mortgages constitute different causes of action, there is nothmg to preient 
their being sued on separately ivithout regard to the question whether the 
mortgage sued on it is an earlier or a later one 

It was held by the High Court of Patna in the iindermcnUoncd casew 
tliat a mortgagee can bring the property to sale subject to a prior mortgage in 
his own favour, at any rate, when he was not able to sue on the first mortgage 
But the consensus of opinion seems to be that though the mortgagee may be 
allowed to sue separately on the mortgages and obtain decrees, he cannot be 
allowed to braig the property to sale or under one of his mortgages sub^ 
jcci to the other, IS the reason being that it would not be equ.tablc to the mort- 


[Contra — 

(1015) 1915 Cvl 373 (374) 

(1003 04) 8 Cal \S ^ 335 Puisoe 
mortgagee being v necessary party 
must, when impleaded set up bis 
prior as well as subsequent moit 
sages] 

Oa (1911) 9 Ind Cas 043 (643) (Mad) 

10 (1910) 1910 Cal 803 (808) 

(1912) 14 Ind Cas 490 (504) 39 Cal 527 

10 Ind ^pji 08 (P C) 

(1909) 3 Ind Cas OSG (083) (Cal) 
ll931} 1931 Pst 33 (35} 9 Pst SIS 

lUut compare (1927) 1927 Nag 33 
(39) DeciMOn by Court on question 


(But see (1931) 1931 All 649 (549) 
53 All 031 He is not bound to de* 
clnro bis prior mortgago] 

11b (1915) 1915 Bom 54 (55) 39 Bom 133 30 


(1902) 25 Mad 103 (113, 114) 
U901)21 U1 179 (184) 


sale over same property by same 
person— Separate ioreclosurc decrees 
can be passed 

(1920) 1020 Mad 1020 (1029) Suit on 
second mortgage without re'erva- 
tion o£ rights under first mortgage — 
Decree —Subsequent suit on fit't 
mortgage— 5Iaiutainalle as an in 
depcfldiffft esa<e ot sci/os so long ss 
properties not sold away and mort- 
gage rights not extinguished 
(1920) 1920 L B ICO (irO) 10 L B R SCO 
Suit on later mortgage— bub eyucnl 
suit on earlier one — Indejcndent 
cause ol action 

11 (1910)1910 Pat 113 (114) 2 Pat L Jour 
IIS 

15 (1921) 1921 Cal 821 (32C) 

(1924) 1924 Pat 77 (SO) 2 Pat 674 Pro- 
perty nlrcadr «o}d nodcr prior dc 
ciee cannot bo allowed to be sold 
under later decree 
(I«9S)20 \11S22 (324 325) 

(1909) 3 lad Cas 175(176) (Cal) Property 
cannot bo sold under second decree 
subject to the first. 
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gagor to qIIok the mortgagee to do so, as a fair puce cannot be obtained for 
the property at such a sale The conflict has now practically been set at rest, 
in cases of mortgages commg unto existence after the 1st April 1930, by the 
emetment of the new S 67--A of the Transfer of Property Act by which a 
mortgagee holdmg two or more mortgages shall, in the absence of a contract to 
tlic contrary be bound to sue on all the mortgages Sec also Note 40 to S 11 
ante 

11 Mahomedan co heirs 

Where a JHhomedan mortgagor or iiioilgagec d.es leaving a number 
of heirs the ord-nai> rule is that all the heirs should be made parties to a suit 
ubting tt) the mortgage^ But the foolurc to join some of the heirs is not 
fatal to the siut and the decree iiassed will bind all the hears ^ It was so held 
by their Lordships of the Prity Council m Khatraimal v Daiin ^ The reason 
IS, \s lias been already seen sii Note 63-B to S 11 and Note 5 to S 52, 
ante, that the rcprcscntativxis actually brought on the record must, m the 
absence of fraud or collusion be deemed to be litigating m the common inteiest 
of themselves and of all the other heirs within the meaning of E\pl VI of 
S 11 of the Code Where however pcndme the suit objection is raised as 
to thw non joinder of some of the heirs but the phmtifT refuses to make them 
panics the decree can bmd only the right title and mtcrest of the persons 
actually on the record * In view of the Privy Council dcasion referred to 
above the views cvprcs^cd in the undermentioned cases* tliat a decree against 
only some of the legal representatives of a deceased Mahomedan mortgagor 
15 not b*nd*ng on the other rcprcscntanvcs or Out there is some difterence in 
principle between Mahomedan co-hcirs and the members of a joint Hindu 
family in this respect cannot be accepted as Correct cspcaally as those 
cases do not advert to the Pnvy Council decision 


12 Joint Hindu family 

There is a conflict of dcosious as lo whether, m a suit by or against 
the manager of a joint Hundu family to enforce or redeem a mortgage, the 
other members of the family arc necessary parties m the sense that their 
interests will not be bound if tliey arc not mdmdually joined as parties On 
the one hand, it has been held by the High Courts of Madras^ and Patna^ 
and in several eases of the other High Courts’ that in such a ease the manager 


1 (IS87) 11 Lorn 425 (428) 

(l870) 14 SuthWR21 (210) 

[See also (1832) 1832 Cal 34 (35)] 

2 (IJ15) 1815 Bom 272 (27‘’) 30 Boai 729 

3 (IJOl) 32 Cal 90G (318) 32 Ind App 23 

C) . , 

tSeealsotbe oli^tnaUons »n UOIoJ 
1925 \11 479 (480) 17 lH 4C6] 

1 (IJIO) 1910 Bom 135 (137) 13 Bom 576 
v)i3) 1321 Bom. 4U (412) 43 Bom 712 
1 M5) 19 ^ Lvli ■’03 (205) 

I 1 )) IJIJ Lorn 135 (137) 47 Bom 575 

Note 12 

> h Ai d (393) 

1 VU<i 222 (225) 

-*1 Mai •>07 ( 08) 

35Maa 


(1930) 1930 Mad GJ (7l) 

(1920) 1920 Mad 814 (8l4) lather— Mana 
get not precluded from suing in hu 
own namo merely because he put 
ports to esccuto the document also 
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effccincl> represents tlie other members of the family and that the latter 
cannot impugn Uic proceedings as not bmdmg on them merely on the ground 
of Uieir not haimg been individually made parties to the suit But in many 
other decisions,^ it lias been held that the other co-paiccners are necessar> 
jiaitiis to the suit and iliat their interests cannot in any way be affected b> the 
result of the suit In this connection the following decisions of the Piavj 
Coumil ishould be referred to ^ In Prn'^d \ Har NarPm^ it was licld 

ifiat iliL manager of a joint Hindu f imilj busuicss effectively represents the 
{amiK lu all hug.\tion by or agamst the family in connccuon with the joint 
family bu-,mcss In Shco Shnnkar i Jttddoo l\un\\ar~ tile Privy Council 
observed as follow a — 

There Pino to Uo no <lonl>t upon the In Inn deciMons (Lorn which their lordships 
cc Do r>.v«n I Is iitj tint Iheic ire n(i)»ions iticluling toicctosiirc RUits «heu Iho 
msuagerR of jon t Hni Ui f iiuilies ro i litt tivcU ripio«ciit vli other mciiil cr* of the fiiuily tint 
the fimih as a who] i bound 


In Ganpat Lai v Bimlleastn Prasad^ a minor co-parcener sued for a 
declarauun iliat his light to redeem .a mortgage was unaffocted by a sale under 
adccrvi passed against the manager without impleading hun (the minor) as a 
party Their L' rdslups rejected that claim liolduig that, after the purcliasc under 
his decree tlu mougsagee was ui the i>osnioii of a purchaser and that unless the 
sale and tlie decree were oitackcd in i properly constituted suit Jus possession' 
I ould noi be cLsturbcd In Ungnn Gouda \ Dasan Gaiida ® the Piiv y Council held 
that S 11 Etpl VI was applicable to a jouit Hindu family In view of the 
foregouig decisions of the Pmy Council the Madras and Patna nevt must 
be accepted as correct See al^o Note 61 to S 11 ante Even granting tliat 
the son IS a necessary party to a suit against the fatlier, where ho is miplcadcii 
as a legal representative of his father he cannot object to the decree m the 
ovecuting Court on the ground of the plaiiuifl » failure to implead hun 
Nor docs the plaintiff mortgagee lose his nglit to sue the son separately by his 
failure to join him in the suit .against the father ' 

On the question whether in o suit by or against the manager of a joint 
Hindu family the manager should be express/} and specificaU} stated as suing 


(lani IM InU ( IS 818 (852) 0 Nag I K 1 


flJ01)28 Cal 317 (,>11) 
(1900) 27 Csl 7'’! (75u) 


(1000) 30 Horn 177 (If-b) 

(1 108)80 Vll 25G(257) 

(1007)21 Vll 311 (315 317) 

(lt»9S)2j 111211(213) 

(16J5) 17 Vll 537 (.iCS) 

(lb03)15 Vll 7,. (85) (t D) 

5 (toil) J Iiid Cas739 (741) 83 Vll 272 33 
Ind Vi)p45(l‘C) 

(imvliou L'uiac ( 187 ) '«i vu ass it 

lilt \U>^1C(1*C) 

(to 0) 2020 1 G 1 (2 3) 47 Cal 92t 47 
liid VpjiOl (1* C) 

(19>7) 1 J27 I C „C I G i7) 51 Lem 450 54 
Ii.l Vipl22(i*C) 

( (I 0 n}‘l Jill t i»7"J(74l) SO Vll 272 SS 
Iiji Vu‘t>inc) 

" (1014)1314 1-C 13.. (137) CG Vll 3S3 41 
liiA Vjl -10 (P C) 

8 (l<»‘0)19.0i>Cl (2.8) 47 Cal 024 47 

InJ VrpOl (!• (,) 

9 (1927) 1 ).7 f e G ( C 57) o\ Lom 1^0 54 

Iiul Vrj>122(l’c) 

•»\ (I'.Oljit Vl|8v.i,( o7 358) 

9b (l‘>'ia)9l Vll '■01 („07) 


C 



2382 


Parties to suits fob foreclosure, etc 


SCH 


1 . 


or as being sued m bis representative capacity as manager, there is a condict 
of decisions somo cases holding that such express mention is not necessary,^® 
and others holding that it is ** The better view, it is submitted, is that the 
question whether a manager sues or is sued in a representative character is 
a question of fact in each case and his specific description as manager is not 
essential 

Although lb may not be legally necessary to implead the other co. 
parceners in a suit by or against a manager, yet, they would bo pioper parties 
to such a suit Further the right of the other co parceners to object, not 
on the ground of their non-joinder but on the ground of the debt being not 
binding on them, or as being tainted with illegality oi immorality, is nob 
aficcted by proceedings to which they have not been i>artiea But m a suit 
on i mortgage of joint family property where the manaoer is not made a 
party all the others are necessary parties “ Similarly, where the father is 
impleaded but ho does not, or cannot, act ma representative character, the other 
members should be joined if their interests arc sought to bo affected 

To a suit to enforce the mortgage of the share of one co parcener 
alone, the other co parceners are not necessary parties.^® Similarly, wheie the 
mortgage is not a jomi favnly transacUon but one entered into by a member 
of the family in lus indtvidual capacity, the others are not necessary parties ” 

Whero tho parties are not governed by Hindu Law, and the son, under 
the Customary Law is entitled only to a reversionary interest for the protec 
tion of which he has tho right to interfere to prevent unnecessary alienations of 
the propoity tho son s interest is not sufficient to entitle him to be made a party 
to a suit on tho mortgage 
13 Assignee of mortgage 

In a suit tor redemption of a mortgage against tho assignee thereof, the 
original mortgagee is not a necessary party* But in a suit to enforce the mortgage 
brought by tho assigneo of tho mortgage, tbo ongnal mortgagee is a necessary 
party where the mortgagor denies icceipt of consideration* 


14 Receiver in insolvency 

Where the mortgagor becomes insolvent after the date of the mortgage, the 
mortgagee bringing a suit ou lus mortgage is bound to implead the Official Bccciver 


10 U2301 1030 Pat M3 (007) 

11023) 1923 All 234 (281) 

(1012) 15 Ind Gas 120 (120) 34 All 549 
(1921) 1921 Pvt 377 (378) 6 Pvt 1* Jour G40 

11 (1916) 191G Bom 278 (279) 40 Boro 248 
(1910) 1910 Pat 310 (311) 1 Pat L Jour 468 
(1910) 1910 Bom 278 (279) 40 Bom 248 

12 (1903) 25 All 102 (104) 

(1931) 1931 Bom 408 (409) 33 Bom L B COS 
(1902) 24 All 459 (4G0) 

13 (1J03) 25 411 211 (223) 

(1910) 34 Bom 354 (357) 

(1910) 1910 Cal 279 (282) 42 Gal 1008 


the UtLec cannot sue on behalf of 
1)13 SOD 

(Gee also (1938) 1933 27as 14 (40) 
29 Nag L R 77] 

16 (1913) 21 Ind Cvs C8J (CQO) (Lom) 

IT (1902) 1902 Pun Be No 15 page 53 

(1904) 1 All L J 3C7 (oo8) Mortgage of pro 


entitled to sue VTitliout joining 

other CO parceners 

[Sec vlso (1839) 13 Bom 51 (53) 


Bivided members oi the family not 


i.om'.-ig ondij iur.agijB72 necessary parties] 

(1912) 17 Ind Gag 734 (735) (All) Father 18 (1910)l919Lvh40(40) 1919PunRoNo 125 
in jail — Minor son not represented Note 13 

iiQtTv uot bound 

U917) 1017 Had 7Gl {7C3) Once the par 1 (1926) 1J2G Smd 145 (147) 

Mea have become divided in interest 2 (1910) 7 Ind Cas 09 (09) ( Vll) 
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or VssJgnoo ns a pnrt> thereto * The undermentioned cases to the contrary® aro 
no longer Inw in view of tho decision of the Privy Council m Kala Chand v 
referred to above See also O 23, E 10, anfr 

15 Lessee. 

\ Icssco v\ho has been inducted on tho land by tho mortgagor or by the 
raortga„co and who'll interest will bo affected by the result of tlio suit is a 
reccssarj parly to a suit rclatinR to the mortgage ^ But a person having merely 
a ratyati interest m tho land is not entitled to redeem a mortgage or to be joined 
as a party to a suit on tlio mortgage ® 

16 Landlord. 

\lthough the general rule is that a person claiming a paramount title is not 
a necessary party to a suit on tho mortgage, yet, m some cases, it may be 
convenient to join tho landlord of tho mortgagor as a party thereto ^ (5ce Note 5, 
••upra ) ^Yllcro the landlord is m possession of tho mortgaged property not by 
virtue of a supremo titio but by virtue of a title improperly and collusivoly 
obtained from the tenant under a decree for ejectment, ho is a necessary party to 
the suit on tho mortgage * 

17 Kanomdar. 

In an appeal by sub tenants against a decree for rodomption of a Kanom, 
obtained by a jcn«n, the Kanonidar is a nocessaiy patty ^ Whore a 
mcleharalhdar along witli tho jennn obtains a dccreo for the rodomption of a 
Kanovi, and tho Kanomdar appcils against the decree, claiming compcosation for 
improvements, the jcnmi is a necessary party to the appeal ® 

18 Parties to appeal —Tho provisions of this Eulo apply also to appeals ^ 


Not« 14 

1 (U27) 1927 1‘ C 103(100) 51 lud \pp 100 

54 Cal 50 j (F C) Itci cr»tog 1J25 Cal 
735 (730) 

11035) 1935 Lali 310 (318) 

(1002) 25 MadlOG (422) 

2 (1927) 1027 Mad 609 (CIO) Decided Wlore 

tLo dccuiou in 1027 1 C 108 
(1930) 1930 Lab 791 (792) Wbicli simply 
follovrs 102a Cal 765 vibicb waste 
vcised b) tbe Privy Conncil 

3 (1027) 1927 1* 0 108(100) 64 Ind App 190 

54 Cal o95 (PC) 

Note 15 

1 . (tend 132(1 ibsm. all (,5W\ Les&ima under 
mortRagee 

(1910) 1J19 Pat 325 (32C) Lease gnuUd by 
mortgagee 

(1907) 20 All G70 (C32) Lessee under per 


Pcrraincnl lessee 

(1927) 1927 1 at 411 (411, 412) MoWaraiidar 
(But 6 C 0 (1883) 9 Cal C43 (044) 
Holder ol llourasi Jlokurati patta 


granted by mortgagor not entitled to 
redeem and not ntceesary party ] 

2 (1901) 5 Cal lY N 83 (85) 

Note 16 

1 (1920) 1929 Pat 222 (227) 8 Pat 489 Suit 


a mortgage of a, uoii transferable 
occupancy boldmg tbo landlord is a 
proper but cot a necesbary party 
(1930) 1930 Nag 89 (90) Suit on prior mort 


bis consent 

2 (1912) 1C Ind Cas 703 (705) (Cal) 

Note 17 

1 (1902) 25 Mad 503 (571) 

2 (1911) 9 Ind Cas 940 (910) (Mad). 

Note 18 

I (1897) 7 Mad L Jour 206 (207) 

(1899) 9 Mad L Jour 49 (50) 

{190o) 2 Cal L Jour 202 (216) 

(1910) 1910 Mad 828 (829) 

[But see (1927) 1927 Cal 479 (480) 
Redemption suit dismissed — Ono 
only of tbe mortgagors appeabng — 
Others are not necessary parties]. 
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19 Effect of non joinder 

^ tinder S 85 of tlio Trinsfor of Pioperty \ct, 1882, it is held tJut tlio 
wold must ’ in that Section was impentne in chaiactoi, ind tint, co(ibc<iucatl> 
the failure to join a peisoii mtoiested m tlio rooit^-iged propert} ns i lnlt^ to the 
suit \vas a defect fatal to tho amt * Bab the Couit was, ho\ve\ei, held to haao 
power under S 32 of the old Code (now O 1, R 10) to add tho neceisnij paities ‘‘ 
As lins hceti been m Note 4, aule, 0 34, R 1 makes it now clear that its juovisionb 
are ‘'subject to the other piQMsions of the Code including 0 1, R 9, and hence, 
the iion-joindei of mj pcison as a party to the suit is not a fat il defect, a decieo 
c\n be passed so fir as icgaids the paities aetualhj on the lecoid no conceined,^ 
unless tho pcison onutted is a necessary pirtj in tJio bense t/iat, in Ins absence, 


1 (1901) 


(1892) 

(1898) 

(1002) 

(loot) 

(1890) 

(1891) 

(1891) 

(1908) 


(18801 

(1003! 

(1904) 

(1001) 


NoU to 

1901 Ml W N 22 (22) D..trfe lioldee 
cannot bring projcrt\ to «.klo subject 
to puisne luoitpigtcs ught otic 
deiwption 

19 Cal 401 (111) 

22 Boin 701 (10") 

20 Bom 433 (43ljJ 
27 All 017 (925) 

18 All 109(112) 

19 AH 4<J2 (tOo -irr) 

10 Ml 178 (483) (I B) 

20 ilad S4 (SO) lunit Mas dooblod 

>n tln4 case 

19 Cal 401 (411) 

U Cal 45 (51) , 

8 Lorn 823 (330) 

27 Bom 157 (161) 

21 AU75(78) 

5 Cal 41 S 83 (8v) lle^ien 

tor tlic 101(0 c of J ining omitted 


persou' 

(18711 8 Bom HER (0 0/ JO (IQI) Court 
may add a ncio^sirj puiy e^en 
nilet ■> pteloiuturv decree 
(1895) IS Mad 33 (33) lioendmenl uot to 
be allowod it b) ao domg defeudant 
IS likely to be precluded Irom plead 


(190u) 


(lOOo) 1905 All M "N (36) Vwxcc lot 
nmendment not to be refused even 
Ihougli a pioMOUs opportunity had 
been given and the ease w is nearing 


tion by Olio heir ol mortgagoi — Ison 


(1927) 1927 Ml 4&S IIS'?) 

(1924) 1921 AH 02S (924) 

(1924) 1924 Ml 107 (104) 

(1919) 1919 Bom 13, (13C) 13 Lorn o75 
(1913)21 hid CIS 271 (275) 35 AH 484 


|ias.»cd for vale of jiroperty ol clh«v 


Miortgige suit piirehner of portion 
of morigi^ed jropelty is mado a 
part) defendant after proscribed 
nenod of liimtition cuit as dpaaiiit 
/(imisbuicd b\ limitation 

(IJ(»)3 Ind Co. 2Jl (293) (Cal) Becrco is 
binding on parties thereto 
(See also (199S) 12 Cal \\ la Oil 
(913, 9U)]. 

(lOS**) 1932 Cdl 31 (So 30) bomo hena ol 
deceased mortgagee suing— Others 
consenting — Eocree foi foimer cor 
reel 

(1933) 19 53 Cal 32 (32S) 3C C il 1\ h 
XI33 (U4J 1113) One of tho 
purchasers of the cquita of re 
dcmpliun impleaded djing j ending 
suat — Vll L Re excejt one siibsti 
luted after notice and wuhout ob 
jectioii— Non joiuder uot latU oi 
material 

(1031) 1933 EMi 179 (182) but bj niort 
gagecs to set aside order cf Collector 
for redemption under S 12 of tho 
Puniih Redemption of Jlortgige-' 
Att(II of 1J13)— Death of ono nud 
failure to implead liis L Rs — J aeh 
plaintiQ has a well defined and aej a 
rate «harc— Suit does not ahitc in 
onUtety — 0 31 K 1 is> inapplicable 
(Contra (1010) lOlC Pit no (311) i 
Pith Jour 1C8 O 1 li 9 IS s ibor 
dinate to O 31 R 1) 
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no relief could l )0 guen nt all e\en is regards tho parties actually on tbo 
record* If tho rart> on liio lecord tffectuilh represents others not joined the 
decree will bind llio interests of tho litter also ® Tlio Court has also ample 
powers under 0 1, It 10 to idd, in prox>cr cases, in> parties it considers nccessaiy 
for the di-posal of tho suit ® In this connection icfcrence may also bo made to 
S 99 of tho Code winch li>s down that i misjoinder (which mcludos non joinder) 
13 not, in Itself, a ground for re\ crsing or virjing a decree ^ 


But, although, tho nonjoinder of per&ons who ought to have been joined 
as parties uuder this Rulo is not fatal to tho suit, tho result of this cinnot, in ami 
uay, affect the rights of such persons* Simple, is tins pioposition is its 
application to tiio compile itcd fads arising in mortgago suits his been tho subject 
of a great duersity of judicial opinion In order to appieciiito the various views 
properly , it is iiccO'.Mry to remember tho following important principles — 

(l) \\liero au owner C mortgages liis property to I by way ot o. simple 
mortgaoC, the iuorte,agco gets nothing moro than a right to obtain 
from tho Court an order that the property ho sold for the recovery 
of tho debt Tho mortgagor retains, m himself, 

(a) a right to redeem tho mortgage, and 


4 (1027) 1927 Ml 200(200) 

(1933) 19S3 Cal G2l (C22) CO Cvl 777 
(1918) 1918 I’at lot (151 16a) \y Rlidrawal 
of «ait acAinst a nfcosar^ parlv — 
Sail should be <liitDi»»cd 
(191C] 1910 lUi 82a ('<29) 

(1911) 19U til 109 (111) In redeoiptiOD 
suit all the mortgagees or tbcirre 
reseutatires ire neeessarr lartics 
See also (1934) 1934 I’csh 38(40) 
Suit for E lie of mortgage projerty*— 
Mortgaged pfopert; wliollj traosfered 
by mortgagor— Transferee made party 
alter limitation — Suit must be 
orholl) dismiascd] 

(See (1000) SO Com luG (ICl) Heccs 
aarj parties defendants sre those 
vritbout whom no decree at all can 
ho rendered] 

D (1J25) 1925 Cal 94 (95) 

(1927) 1927 ilad 1071 (10(2) 


(1887) 9 AU 125(126) 

(1688) 10 All 520 (523) 

(1697) 19 AU 379 (381) 

(1901)23 41125 (31) 

(1903) 2o Ml 44C(153) (FC) 

(1000)23 All 279 (260) 

(190C) 1900 All W H 2Son (2SGn) 

(1901) 1 All LJ 207 (203) 

(1891)18C&1 (179) 17 Ind tpp 201 

(F C) 

(1894) 21 Cal 70 (79) 20 Ind 4pp 105 (P C) 
(1910)37 Cal 239 (2o0) 87 Ind tpp 19 
(PC) Right to gucaliou priority etc, 
uot affected 

(1900) 4 Cal W N o07 (503) 

(1684) 1834 All W V 130 (ISC) 

(1897) 20 5Iad 82 (83) 


tion sale under O 21 R 90 because 


non joinder S 99 cannot be involicd 


lOoG Mortgage Lt fatberaadson— In 
partition suit mot her allotted a sbare 
— Suit by mortgagee without im 
pleading her — Her right of redemp- 
tion not lost] 

(1931) 1934 Pat G18 (050) 13 Pat 3f4 Sub 
Jod— 


(PC) 
id by 


(1912) 13 lud Cas 874(s75 8"C) 1 Upp Bur 
B92 Uniiupleaded person is entitled 
to declaration that his rights are not 
affected bv decree 

(1912)14 Ind Cas 490 (o04) 39 Cal 527 . 

39 Ind App 63 (P C) 

(1912)14 Ind (.as 209 (300) 39 Cal 925 


C. P. C 299 300 
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(i) a rijilit to the phisicil possession aud eujoymcnt of the nioitoaged 
property ® 

(2) Where the mortgage is a usuhuctuarj one i will get a ught to be ni 

possession of the property until his debt IS discharged, ind C will 
retain only the right to redeem 

(3) Where C the mortgagor, sells his interest m tho property to D, then» 

if the mortgage is a simple one D gets C s rights, viz , the right to 
ledeem and tho light to possession of the mortgaged property , if 
the mortgage IS a usufructuary one he will get only the right to 
redeem tho mortgage 

(4) Where C after creating a moitgagc in favour of A, creates a further 

mortgage in fa\our of B then, if the mortgige is a simple one, 
B will get 

(a) a right to redeem tho prior mortgage and 
(/)) a right to obtain from the Court an ordei that tho propeity 
bo sold subject to the prior mortgage, foi tho reco\ery 
of hi3 debt 


0 will retain tho right to redeem both the moitgiges phis the 
right to possession 

If S s mortgage 13 a usufructuary one, he will bo entitled to a 
right to redeem the prior mortgage and a right to the 
possession of the property and C will be entitled onlv to 
a right to redeem both tho mortgages 
(5) Where C makes seveial mortgages successively m favour of diffe rent 
persons the later mortgagee is entitled to redeem the earlioi ou^ 
but the earlier ones cannot redeem the later ones, according to 
the inaxtvi ‘Redeem up and foreclose down 
We now proceed to consider the various classes of cases illustrating the 
application of the above principles — 

(1) C executes a simple mortgage lu favour of A and then sells his mtcre&ts 
m the moitgaged property to i? A files a suit on his mortgage, 
igainst C without impleading D, and, m execution of tho decree 
obtained thorem, purchases tho property himself Being obstructed 
by D in the possession proceedings, A saed D for possession Is 
the suit maintainable 7 No ” The reason is that V not having 
been made a party in Jls suit on the moitga^e, is not affected m 
anyway by the decree and execution proceedings m such suit, 
aud his right to possession cannot bo disturbed On tho same 


principle, if D is d ispo s sessed by A la execution, ho can, in a suit 

party Act 

12 (1897) 19 AH 541 (542) (F 13) 

(1922) 1923 Cal 274 (277) 49 Cal 1048 
(1929) 1929 C-il 2>3 (23G) Suit was also 
barred liaiitatioa in tins case 
(1931) 1931 Mad 542 (547) 

(1927)1927 1 at 411 (411 412) 

(1916) 191C L 13 99 (JJ) 

f-n , R ill a-)i /am OS (1921) 1921 L B Cl (CO) 11 L 13 R 119 

(But sec (ISfiC) 8 Ml 324 (329) Ob 1920 Rang 183 (184) 4 Rang 90 

r, , « soleielawj (1920) 1920 ^ag 495 {49o) Lessee not inade 

9 (1918) 1318 Sind 20 (27) 12 Sind LB 1 ' part) -J* waue 

10 (1918) 1018 Sind 20 12 Sind L R 1 (192J) 1929 Nag 240 (250) 2o Nag L R 19 

11 See S 01 of the \mended Transfer of Pro (1923) 1923 Nag 273 (274) 19 Nag L R IS 
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b> him 1, rtco'ci back pos$.o^ion unconditionally There 

IS no dilTerenco m principle in this respect eienifDia a pur 
chaser of C s lntc^e^t in cvecution of a monev decieo against him, 
instead of m a priaalo tnnsfer** The remedj of 1 in such cases 
Mould bo to file a fiC"!! suit on his mortgage agiinst D He can- 
not, however, bring a fresh suit where hi-» claim on the oiiginil 
inort^a„o is barred b\ limitation '® 

It Mas, how o\ or, held in the uuderraentionod cisc'.^Mhat the result of 
not impleading D or other person entitled to be m possession 
Mould bo to niako Ibo decree so obt lined incffictiial only against 
l/ie right of redemption \e»tedin such peisons so that ^ Mould 
he entitled to possession iitamsl them subject to their right of 
redemption It is submitted that this view is not correct D has 
not onl> KOt a rit,ht of redemption but a right to the possession of 
the property as uell \ dLcrco to winch ho was not a party can- 
not alTcct litm oven in icspcct of tlio latter right 

(ji) The principles above stated 111 Class (j) will equally apply to cases 
where D, instead of being v purch laer of C s interest, is a usufiuc 
tuarj mortgagee in possession ** 

(ill) 0 executes simple iiiorlgigcs first in favour of 1 and then in favour 
otB 1) sue? on liis moclgige without impleading J and, m cseou- 
tiou of tbo decree obtained (heiem, purchases the property m 
Court auction aod enters into possession. The) ea/tcr, A sues on 
Ills moitgaoO Mitiiout implciding B and puichases the same pro 
perty m execution of hi» dcciee It will bo seen that, at the timo 
of the suit by 1 tho right to redeem and the right to possession of 


(1001) 5 CU \\ N 123 (425 420] 

(1031) 1031 Lah 433 (483) 

1C (102‘>) 1922 Loin 334 (33a) 

(1635) 12 Cal Cll (C20) 

(1031) 1031 Mad 542 (540) 

(lOiS) 1323 Rang 183 (190) 0 Rang 207 
17 (100()2C 311404 (407) 

(1032) 1032 VII 3a0 (35a) 

(1602) lGRoai4B3 (491) 

(ton) 18 Ind Cis 457 (450) (Cal) 

(1927) 1&27 Cal 2o9 (200) Wliare ifc wa» hoi 1 
that disp<;ss03sod purchaser can only 
redeem and caanat sue (or posses 

(l9lC)mGCal 771 (771) (Do) 

(1021) 1921 Cal 157 (158) (Do) 

(1021) U2l Pat 4^2 (453) 3 Pat 114 

(Seo{lS9s) 21 Mad C4 (GO) Where 
defendant totllini} to redeem] 
(1908) G Cal L Jour G12 (GIG) 

(1602) 17 Mad 17 (16) Puisuo mortgage ni 
possession 

(1691)13 M131o(31J) Subsequent usnfruc 
tuary mortgagee m poasessioii 
(18SG) 10 liom ^24 (226) (Do) 

(1902) 7 Cal \\ N It (10 20) Case of puisne 
mortgagee who had partliased m 
execution oC his de ree 
(1901)23 Un(3) 

16 (1911)9 Ind Gas 513 (ol5)(5Iaa» Overruling 
(lOOl) Mad o37 

(1837) 18b7 Ml W N 125 (125) A cannot sue 


Transfer by way of lease 
(1025) 1925 Sind 103 (lOo) l7 Siiid L R 
231 Vendee of cquita of rcdemition 


[See also (1892) 4 Mad 213 (210) 
Puisne mortgagee in posscssiou — 
Prior mortgagee who Lad obtained 
money decree pirchasing the pro 
perty 111 execution deprttmj fuisne 
mortgagee of his possession — Latter 
can sue tjrior fnc \a-ses 


(1072) 1932 Cal 501 (502) 

15 (1931) 1031 Mad 542 (54J) 

(1930) 1930 n mg fS (I7i,) 

(1907) 30 3Iad 500 (502) 

(1927) 1927 Pat 411 (411 412) 

(1923) 1923 Nag 273 (274) a9Na„LK18 
Transferee a lessee 


(1921) 1924 3Iad 050 (055) 47 Mad 5>1 
(1923) 1923 Ml 232 (232) 
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the property being alreadj nested mi? cannot be affected by 
suit to ^\hlch ho \\as not a patt> It follows that 4 cannot main- 
tain a suit foi posies$ion against or a suit for possession subject 
toaiedempUon b\B*® He can, boweier bring a fresh suit for 
sale on bis mnitgago against B provided of course that, on tbo 
date of such suit the claim on the mortgase is not bailed by 
limitation 

(n) C executed simple mortgages first in favour of 4 and then in favour 
B 4 obtains a decree upon bis moitgago without impleading B 
and m execution tboicof imrcbases the property himself and ob 
tains possession B thereafter files a suit on Ins mortgage pur 
clnses tlie same propertv in execution of bis decree and then sues 
for posseisioH Does the suit he^ No"^ The reason is that at 
the time of B s suit on the mortgage the right to redeem and the 
right to ])ossession having both alreadj vested m A the latter 
cannot be affected bj an^tliing done in B s suit B has, however, 
two lemcdies oiien to him, xiz , (<i) to ledeem 1^® and {h) to sue A 
foi sale on the subsequent mortgage subject to the prior mort 
gage If B adopts the former remedj and redeems A the latter, 
in bis turn, as ownei of the equity of redemption can redeem 
B®* Both these rights can, however, be adjusted on equitable 
grounds in the same suit ** If B adopts the latter remedy , A can, 


t roco^c io« e «ion irom puisne 
i s iictu rv moitgigeo 
(isqil 21 Cal lir (120) 

S lSlf Oudh '4 (i IS Oiidli Cas 34" 
1915 LL 41 (50 51) S LhR2oG 
1 uisne mortgagee eiit tied to sue for 


again on liis mortgage if* wiClnn 
time ) 

23 (1923) 1923 Nag 225 (220) 

(1924) 1924 Nag 108 (109) B baa the first 
ngbt to redeem aud not A to ledcem 


1 to 


ilecreo must be for possessjon sub 
jeet to redemption by B — Subinitted 


y, 39 

(1920) 1020 111 480 (4S3 4S9) Remedy^ on 


IS imileadrd in B s ‘■uit ^freraedv 
»« to avail of Rules 12 and 13 of tbii 
Orlcr or to redeem B If not tlie 
only other remedv of A i» to «ne 


. C49) 1 

(1901) 28 Bom 153 (102) ,1 was held entt 
tied to redeem B first 
(See also (1938) 1933 Bom 25 (2o) 
Prior simple mortgagee lu tosses 
sioa under sale in enforcement of 
his mort gage — Subsequent mortgagee 
not made larty—Litter can redeem 
and oblain transler ol security but 
caunotget possession — His remedy is 
to sue lor sale if not barred ] 

24 (1903) 30 Cal 599 (004 005) (P B) 

(1917) 1917 Pat 214 (217) But purchaser 
caunot dispossess A svithout redeem 
ing him 

(1920) 19.0 ilad 050 (051) 

(1924) 1924 Pat 4S4 (480) 3 Pat 435 
(1920) 1920 Nag 2ol (253) 10 Nag LR 215 

(1912) U Ind Cis 496 (501) 39 Cal 527 39 

Ind App 03 (P C) 

15 (192'») 1922 All 135 (137) 44 All 402 Prior 
mortgagee who has foreclosed his 
niortgaoB mtbout impleading puune 
luortgagDe can deposit under Trans 
fer of 1 ropertv Vet S 83 and sue 
for redemption 

[See honeier (1032) 1032 Pat 270 
(272) 11 Pit 415) 

2C {192’) 1922 Ul 135 {13i) 44 MUGO Prior 
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niciviitj cl\im Ibit Bshould icdeeni tlie piior mortgaoe iio^ts Q 
him before <libtmbin„ his possession ^ In other words 
I cm «ot up Ills I nor nioitoige ns a ihicld JoUust the claim of 
/. ' This ripht of 1 IS a wcipou of defence and not of attack and 
cm bo set uj nnlwithstmding tlio claim on the mortgage itself 
is haired h\ hmitalion 

(0 C nnkc-> 1 niorJ^icC in favour of 1 Thcieiftei in evccution of a 
monc\ dccioe against C the moitnaged piopeitj is attichedand 
s td an 1 Is puichasid b\ D Pendin„ the attacluncnt 1 puichases 
h\ f rii itc <;jIc the propeit\ from 6 in satisfiction ul the moit 
r,i-,c ind cnttis into liosscssion In a suit b> D against 1 foi 
icco\Lr\ of pe sscs'ion can 4 set up his mortodge as a shield 
as a defence to the suit** No^‘ The icason is that the private 
puicli is( of 1 pendin„ attachment is %oid against all cliiois of D 
ail in^ unler the illacbmcut ami does not coni ej the equity of 
redemption to i The prior nioitgage cm ho used as a shield 
oiili for the purpose of protecting v possession to ul ich the person 
ettnij it up has f ccotne lau fully entitled and since m the case 
ahuic referred to I had no lalid title to sucli possessioti as against 
i? ha cannot use his piioi mortgage as i shield in D s suit to re 
cover possession 

(it) C executes simple inoitoagcs fust m favour of 4 and then in favour 
of 42 1 Sues C on his mortgage without impleading £ B also 

institutes a parallel suit on Ins own mortgage without itnpload 
mg 1 1 puichases, pewrfiMj Ps suit, the mortgaged property m 

execution of Ins dcciee and tbcicaftcr B purchases the same 
propert) m execution of bisdeciee If tho doctimo of lis pendens 
tpplics to the case then 1 s piiichase cannot tako effect as against 
Bs and thereforo ^ will bo entitled to possession as against^ 

Is remedy will then be to file a fresh suit for sale against i?’’ 
lurtlicr on tho analOoV of tho pimciple stated m Class (y) above, 

1 not being entitled to i)osse»sion cannot hold up his piior mort 
„age as a shield against Bi suit for possession Tho undermcn 


mortgagee allowed to redeem 

haling icgirU to c ]Ultlt« 

(1022) 102’ ^ag bJ (J1 J ) (1 B) A was 
nivec a dcciee far posses iod subject 
toB s ti„l t of icdemi tion 
[See aUo (1031) 1J31 Pit 43* (435 
4oG) I nor uioitgagce suing without 
JinpleadiJ g subsc/jueut mortgagee o4 
jortionand becoming jurilascr in 
Court auitiou — Sccood suit against 
subsequent morlgigeo for possession 
— becond mo tgioCe alio ved to re 
deem that porluii alouo] 

27 (1031) 1031 All 401, (4S1) 

28 (1022) 1922 P 0 U (13) 49 Ind \pp 4 Cj 

4} All 4C0 (P C) 

(1033) 1933 til 412 (413) 

(1881 82) CLom 11 (13) 

(1922) 1J22 \11 104 (lOo) 44 Ml 4Ib 
(1683) 1683 Ml M N 1J3 (103) 

(1004) 31 Cal 737 (<43) 

(191.) 14 Ind Cas 537 (339) (Lab) 


(1922) 1922 Mad 240 (25J) 

(Uil) 1J31 Rang lOo (lOG 107) J Bang 1 
(UM) IJ23 Bang 107 (108) 

(Cut see (1917) 1917 Mid 51 (753) 
40 Mad 77 I>is culcd from m Gi Mad 
L Jour N B C 25 aud also contriry 
to 1922 pen) 

(1932)19321 It 2 0(271) 11 I it 415 
*>9 (1931) 1931 All 406 (481) (F B) 

405 

See 


31 (1929) 192J P C 2s8 ( 59) (P L) 

[lJutseo(19'>G)192o \ag 21(^3 oj) 
Tran&feice hs pendens held entitled 
to set up prior mortgage as shield ] 
3» (1907)31 Bom 112 (118) 

(1930) 1930 Mad 670 (571 572) 

(See also foot note 36 infra] 
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tioned cases howe\er, while holding that the doctrine of f/s 
pendens applies to such cases, have nevertheless come to the con 
elusion that A can gets decree for possession subject to redemption 
hy B Tlie High Court of Allahabad has in a recent Full Bench 
case lield that the doctrino of Its j^ndens applies to such cases 
but has in a Somewhat contrary manner coma to conclusions which 
can onli follow on the basis that the doctrine does jiof applj 
Thus it has formulated the following conclusious — 

If A sues B as plaintiff for possession, then 

(1) 1/ he was the carher purcliaser <• purchaser pending A" J suit) 

in point of time he can redeem B and recover possession even 
thoUgh Ins (A s) mortgage is bailed by tirao, 

(2) if ho IS the later purchasei (i c , if Bs purchase is pending ^ s suit) 

then his suit even for redemption cannot bo decreed 
If B sues A as plaintiff for possession then 

(1) if B is the eaiher purchaser m point of time bo must redeem 

1 and A cannot compel B to submit to redemption by him 

(2) if B IS the later purchaser in point of tiroo ho must first redeem A but 

A will haae the right to redeem B next and retain possession 
The High Courts of Madras^ and Calcutta*® hav 0 held that the doctrine 
of fis pendens does not apply to legal proceedings to cnfoice mort 
gages and that therefore a sale lu pursuance of a mortgage decree 
the mortgage haviug been executed beforo the institution ol the 
suit IS not affected by the doctrino of hs pendens According to 
this view the /i»s< purchaser will be entitled to possession as 
against tl 0 later purchaser a result which is practically the same 
as t) at of the Full Bench case of the Allahabad High Court ro 
feiicd to above 

111 the principles discussed in the several classes of cases discussed ibovo, 
there IS no distinction between ihc case of a mortgagee puicbaser and a stranger 
purchaser as can be seen from an osamiuation of the cases above referred to 
"When the puisne mortgagee who has not been impleaded in a suit on the prior 
mortgage seehs to redeem a prioi mortgago it was hold beforo the Transfer of 
Property Act was passed that he should pay tho amount due under the prior 
voitqaqe without any lefetenco to the deerre that was passed m the prior mort 
gage ** But S 89 of the •'aid Act provided that when once a final decree was 
passed on a mortgage the mortgage security and the right to redeem were both 
exUngmslied, with the result that thereafter the rights of the paities fell to be 
e dectee^ Eveu subsequent to the Transfer of Pro 


» ■» .3 ad L Jl W 

[But FCQ (192G) 192C \1J 4SO f48C) 
Bis fenJens does not apply Prior 
mortgagee cannot compel unimplca 
ded ioi«ne aiottgagee to redeem 
bim 1 

(IJII) 1931 All 4r0 (181 4S2HPB) 

35 (1033) 1933 Mad 5S3 (581 '’90 594) oCiUd 


36 (190j)32CalS91 (904) 

(1933) 1933 Cal 181 (182) 

(18&0) S Cal SCj (288) 

37 (1928) 1028 Hang 18J (190) 0 Kang 297 
(1022) 1022 Bom 334 (33a) Assignee from 

decree Bolder purcBaser 
So (1891) 18 Cal IGl (ISO) IT Ind lip 201 
(1 C) 

39 (1920) 1920 P 0 79 42 \11 3(54 47 InJ 

App 71 (P C) 

(1900)22 All 391 (397 2j3) 

L&cc also (1918) 1918 P C 34 (35) 40 
All 407 4 j Ind Ajp 130 (P C)] 
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perty \ct the eirlier view is adopted m manv cases*® In 0 34 R o which has O 
talcQ the place of S b9 of tint \ct the woids xs to the mortgigo security being ^ 
eitmguished ha\o beeu omitted The result now is the same as was held by the 
decisions prior to the rrinshr of Propextx \ct nimelv that the puisne mort 
gagee ceekmg to redeem the prior mortgagee should pa> the amount due under 
the prior mort^joe and not merely the amount due uiidei the (feciee thereon 
Ho i-N not however bound to p»\ for \n> Jwip oiemenh nude by the puicbaser*^ 

\\ here a 1 uisDO morlgi),eo IS iupfeirf( J in a suit to enforce a prior mortgage and 
a decree for sale or foreclosure is passed on the inortga„c the effect is to extin 
guish his secunlv if ho does not everci o his rioht of ledemptiou or his security is 
not espressl> saved *■* It was held in the undermentioned cases** that the puisne 
mortgagee is not cuiitlLj in such a case to insist that tbo mortgagor should re 
deem Atx i lortjj je aU his cause of action being altogether different from that of 
tbo prior mortgagee bimilarlv it \\»s held if tho puisne iiioitginCo pays off the 
prior mortgage lie cannot aj j K for in ordci absolute for the amounts of the 
mortgages** P i the said (.aso re of doubtful authoiity now since express pro 
vision is made in Ur d and 4 for the vdjudiciliou of the riohts of subsequent mort 
gagees who are joined s parlies to i suit on the prior moitgage efio Forms 
bios 9 10 and 11 of Vj p D Iheso lc„islaiivu chauges onli e>vo effect to aa old 
practice as cau I o seen fioin th© ca e iiuntioned below*® bee nfso tho under 
mentioned cases *^ 


40 (t&O I 19 KW 

(l^S) 2 j Ml 8ss ( J4 9j ) 

(IJU ) 24 Ml 18a (18 ) 
a^9’) IG Bom IbO (191) 

|l>K)G)33Cal oJO (jQa) 

(189-<) 21 Mad C4 (G7 C'') 

(1903) 20 ^lad 484 (485) 

(190») 31 Mad 42^(128} 

(lOOd) 31 Mad ia9 (2a9 2C0) 

(IJO ] 8 Cal L Jour SIj (310 3 0) 

(1904) 1 AU L J "O? 

41 (1922) 1922 Cal 2d (''a 27] 49 Ca) C C 
(lj2G)19"0Nasai4(2U 215) 21 Vag L U 

1C5 

(lJ32) 1932 Pat 2 0 1271) 11 Pat 485 
(1933) 1933 Eab 7j ( 6] But credit shou)d 
bo given ior prol ts rccoverel b) 


Mi 460 (I C) 

(1912) 17 Ind Ca ''Jl (292) (Mad) 

(1910) 191G Lab 219 (220) 1910 Pnn Re 

No e*- 

(191C) 191G AU 2 3 (27 ) 

(1914) 191J Bom 208 (26j) S8 Bom '>1 
(1914) 1914 Ml 42 (42) 30 Ml 123 
(IJII) 9 Ind Cas C70 (o l) 33 Ml 3 0 Not 
entitled to redeem by simply paying 
the price for vvbicb tbc projeity was 
soli — Must tbefull ainoont luo 

on the prior mortgage 
(1032) 1932 1 at 2 0 (“^ 2) 11 Pat 415 (Do) 
42 (1922) 1J22 Ml 101 (lOo) 14 All 418 
(1908) dl Mad 42,(4 0) 

(1697)20 Mad 120 (123) 

13 (1901) 7 Oudb Cas 213 (24C) 

(190G) 1900 Ml W N 112(113) 


11922) 1922 Mad S07 ( 08) 

(1923) 192o Lab oOo (o07) 

(toic) lOlC Pat C4 (Go) 1 Pat L Jour '’Gl 
(1915) IJlo 411 29 (20e) I uuuo mort 
gagee s r gbts arc not aflected when 
only a money decree is obtained on 
tbe iiioi mortgage 

(1932) IJ32 Cal l^G (I’Ol 60 Cal 117 
Uigbts of puisne mortgagee mdica 
ted— Redemption or remedy against 
urplus sale proceeds — Remedy tor 
stlo ID case of satisfaction of prior 
mortgage before sale oi lor sale of 
irotetties not included la prior 
uiottgaaC only by sepauto suit of 
lus own 

44 (1904) I Cal L Jour 31 (3C) 

45 (1904) 2C AU 501 (oOG) 

4G (l&9i)24 Cal 190(19^) 

47 (1920) Id 0 Bag liC(l 0) IGNagLRlSO 
Lessee not joined in suit on mort 
gage— Mortgagor foreclosed— Lessee 
redeem ng mortgage — Motlgagot s 
ngbts nob revived and bo cannot 
redeem lessee 

(19 )l9'*‘*'Mad 30( (d09 310) Legal re 
prescntative oi deceased jarty not 
brought on record irocv-cdings do 
not bind biin 

(IJIO) 5 Ind Cas 339 (340) (Mad) Legal re 
prescntative^ of deceased Llendant 
not brought on record ofajjlcatiou 
tor sale — Svle set aside 
(19 5) 1J25 I at j7 (os) d I at 818 Defeu 
dant opposing tho iinplcadment of 
any person isestojpcd from object 
ing to the proceedings on the ground 
of failure to male him a patty 
(IJ30) 1930 M d .,30 (53J) o3 Mad 581 
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20 A person cannot be both a plaintiff and a defendant 

Suppose A and are the first mortgagees and 1 and C are the puisne 
mortgagees of a property In a suit 1>> A and B for forccJostiro of tlieir mortgage, 
C alono can be lomed as defendant as a puisne mortgagee because A cannot be 
both plaintiff and defendant in tho same suit * ‘The same person cannot be both 
plaintiff and defendant m a suit e\en in dtffeient capacities * 

21 Joinder of parties 

A misjoinder of plaintiffs ma mortgage suit, some of ■nhom are not entitled 
to any relief, is a mere defect of form and is not fatal to tho suit * This Eulo does 
not prohibit the joinder of any person* whom it is proper to add under the provi- 
sions of 0 1 Er 1 and 3 Where, after the commencement of the trial of a suit, 
an application is made to the Couit for adding persons alleged to be interested in 
the subject matter of the suit the matter is in the discretion of tho Court, it may, 
m a proper case decline under O 1, R 10 to add the parties sought to bo im- 
pleaded * As to the effect of joining new parties after the period of limitation, 
see Limitation Act S 22, and the undermentioned cases * 

22 Revision 

It has been hold by the High Court of Patna that S 1X5 does not apply to 
the case of a mere refusal to add a person as a plaintiff m a mortgage suit but that, 
if the result amounts to a denial o! a fair trial, tho High Court can interfere under 
S 107 of tho Goiernment of India Act * An order discharging necessary parties 
from the suit is open to revision * 


R. 2. Act IV of 1882, S 8C] (1) In a suit for fore- 

Preliinin»ry decree cloSUrO, if tbO plaintiff SUCCCOds, the Courfc Shall 

in foreclosure suit pass a preliminary deciee® — 

(a) ordering that an account bo taken® of what was due to 
the plaintiff at tho date of such decree for — 

(i) pnncipaF and interest^ on the mortgage, 

(ti) the costs of suit**, if any, awaided to him, and 


Charge decree— "Non party cannot 
lnter^cno in the csccution of the 
decree and resist execution — His 


eatabliab priority — Court should 
decide iccording to equity 1 iTjng 
regard to the teal position of the 
pirtics 

(1003) 30CiU42 (151 153) Partj lo suit 
omitted in oxetrution ptoceedw»S’»”‘ 
Sale IS not nullit) hut inir be <set 
aside bj appropnate proccedinRs 
(1032) 1032 Cal 120 (liO) oO Cal If7 Bights 
of pm lie mortgagee indicated — Be 
deini tion or remedv against surplus 
sale proceeds— Remedy for sale m 
>=e of satisfaction of prior mortgage 
' (ore s Ue or for sale of jroperllca 
t iiKludcd in prior mortgage, only 
ty s pirate suitof his own 


Note 20 

1 (1002) 21 AJf 170 (183 184) 

2 (1901) 25 Bom COO (G12) 

Note 21 

1 (10^5) 192a Eag 3CG (^C8) 

2 (1020) 1020 Nag 217 (248) 

3 (1924) 1924 Oadh 33 (33 34) 2G Oudh Cis 

3l7 Party sought to be inipJeadcd 
after preliminarj decree— j lica 
tion lor joinder refused 
(lOOo) lOOo \JI W N 35 (3C) In this case 
it IMS held that the Court oaght to 
liaao granted the apjlication for tho 
addition of part es 

4 (1914) 19U Nig 7J (SO) 10 Nag L E 173 
(1934)1931 Pesh 38 (40) Alortgagor trans 

fetring whole property before suit 
by mortgage— Transferee imj leaded 
after limitation— Suit must fail 
Note 22 

1 (192C) 192C Pat 207 ("03) 4 Pat 723 

2 (1931)1931 Oudh 410 (410 411) 
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(jjO other co''ts:. i'haivies. and expenses^- piopoilj incmied O 
h\ linn u]) to that date in le'speet of liis niort^a^e 
''OouiitN'. toaothei AMth iiiteiest theieon, or 
(b) deelaimg the amount 5>o duo at that date; and 
(o) diieetmg — 

(0 that, if the defendant paN& into Coiut^*^ the amount 
''O lound 01 declareil due on oi betoie such date a-s 
tlie Couit ina\ hx. xvithin six niontlis^" fiom the date 
on nhieh the Couit conhiniis and counteibigns the 
aeodunt taken undei elauso (a), oi tiom the date on 
x\lneh ''Ucb amount is declared in Couit undei 
elau''e (b), as the case nia> be, and thoreattei paj s 
such amount as mav bo adiudged due iii respect ol 
bubse<iuent cobts, chaigcs and expenses as pio\ided 
in Rule 10, together "witb subscijuont interest^’ on 
such bums rcbpectively as piorided in Rule 11, the 
plamtitf shall delixcr up to the defendant, or to 
buch peibon as the defendant appointb, all docu- 
inontb in his pobbcssion or power relating to the 
mortgaged pxopeitj, and shall, it so required, le- 
tianstor the piopeitj’’ to the defendant at his cost 
tioo from the mortgage and from all incumbrances 
created by the plaintiff or any person claiming 
under him, or, where the plamtift claims by derixed 
title, by those under whom he claims, and shall also, 
if necessarj, put the defendant m possession of the 
piopert} , and 

(<0 that, it payment of the amount found or declared 
due under or by the preliminary decree is not made 
on or botore the date so fixed, or the defendant fails 
to pay, within such time as the Court may fix, the 
amount adpidgcd due in respect of subsequent costs, 
chaiges, expenses and inteicbt, the plaintiff shall be 
entitled to applj for a final decree*^ debarring the 
defendant from all light to ledeem the piopeity. 

(2) The Court inaj, on good cause shown and upon terms 
to be fixed by the Court, from time to time, at any time before a 
final deciee is ])assGd, extend the time'® fixed for the i a} nieut of 
the amount found or declared duo under Sub-Rule (1) or of the 
amount adiudged duo m respect of subseciuent costs, charges, ex- 
penses and mtciest 

(d) 'Wheie, in .i for foreclosure, subsequent mort- 
gagees'® or peibonb doiiMng title from, or subrogated to the rights 
of, any such mortgagees are joined as parties, the preliminary 
decree shall pioMcIe for the adjudication of the respective rights 
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and liabilities of the parties to the suit in tlie manner and form 
set forth in Form No. 9 or -Form ^o. 10, as the case may be, of 
Appendix D -witb such variations as the circumstances ot the 
case may require. 

[Nee Rr. 3, 10 and 11 belol^' ] 


BOMBAY 


Local Amendment 


Substitute {or Cl (d) the foUoujog — 

‘ (d) th-it, if such pijment is oot mide oii or Ijefoco tlio day to be flseil by the 
Court, the plaintiff shall bo entitled to apply for \ final decree for foreclosure 
under U 3 


Synopsis 


Note No 


I Legislative changes 1 

II Analogous law— T P Act, S 86 2 

III Scope and object of the Rule 3 

IV Persons entitled to the right of 

/crecloture 4 

V Form of preliminary decree 5 

VI ‘ Ordering that an account be 

taken " 6 

(o) Principal. 7 

(&) Interest 8 

(c) Interest subsequent to the 

date fi^ed lot payment 9 

(d) Eulo of Damdupat — See 

Note 16 to S 34 10 

{e) Costs of the suit ii 

(/) Other costs, charges and 


Note No. 


expenses 

ig) Account agumst mort- 
gagee m possession 
(/«) Accounts JD suits by ot 
-vgainsfc sub.mortgagee 
0) Subsequent mortgagees 
VII 
VIII 


XII Res judicata 

Xtlt Equitable mortgage of personal 
property See Note 4, ante 
XIV Appeal 


12 


13 


14 

15 

16 

17 

18 

19 

20 
21 

22 

23 


Olhci Toptci 


Instalmeat decrees m moctsaga suiU See. 

Note 5, Fts qi and (2) 

Irregular decrees See Note 5 Pt (3) 

Personal decree bee Note to R 6 below, 
- see also Note 5 I’t to R 4 below 
Right of redemption See Not* 3, Pt (l) 
and Note 18, Pts (7) to (3) 


Rights ol mortgagee after preliminary decree 
SeoNote 1 I't (3) 

Snbsequent mortgagee s subrogation and 
ellect See Note IQ, Pt (3) 

Validity of part of mortgage See Note 7, 
Pts (0) aud (7) 


1 Legislative changes 

The Rule has been catensisely amended by 'the Transfer of Property (Amendmeul) 
Act, (XXI of 1329) The old Rule ran as follows — 

‘ 2 In a suit lor foreclosure, \1 the pUiiatiff snccoeds, the Court shall pass a 
decree — 

(a) ordering that an account be taken of what will bo due to the plaintiff foe 
principal and interest on the mortgage and for tho costs of the suit (if any) 
awarded to him on the day next hereinafter referred to, ot 
(t) declaring the amount so due at the date of such decree and directing — 

(c) that if the defendant pays into Court tho amount to due ou a day within six 
months from tho dale ol declaring in Court tho amount so due to be fixed 
by the Court, the plaintill shall deliver up to the defendant or to such 
person as he appoints, all documents in his possession or power relating to 
tho mortgaged property, and shall, if so reijuired retransfer the property 
to the defendant free from the mortgage and from all incumbrances created 
by the plaintiS ot any person claiming under him. or, where the plaintiff 
claims by derived title, by those under whom be claims, and shall also, if 
necessary , put the defenduit in possession ol the property , hut 
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(J) tint if lull [ iMiicnt not made on or before ilio il vy to be fixed by the O 
Luutt the JufendiMt shill be debarrcl from ill right to redeem the 
Itopertv 

T1 e following impottoiil chinges nuii be noted — 

(I) The pre cut Ihilo luahes it clear that the decree under it i-> a preU”nnary 

( ) L nJcr tl e oil Ilulc it was not clear vben accounlsttcio dire fcl to be taken 
whether thc\ were to bo taken np to the dale of dccliring in Court the amount 
due or up to the date fixed for paainent It is now jirovvded that the accounts 
aro to I c talcu tip to the date of the irelimiuarr deureo 

(3) The provi ion as to other eo t-. charges and expen es properlr incurrel by the 
inort^acce in re^i«ct of the mertgage ccniita la new 

(t) The I (.n Ualo nukes it ilcir as to when the period fixed for payment com 
inniccs to run 

(^) The ] roM ion 111 (cHO CO Is aud subsequent interest is 
new 

(< ] The iniu bub Rule makes it clear that tho re teausfer is to be at the moct 
gagor h costs 

(*) Luder the same Sub Rtilo tho mortgages lus to appily for a final dcciee on 
defanlt bj tho mortgagor 

I') The 1 lot ision as to the Court s 1 oner to extend time which wi« coutaiued in 
thejrotio to Sub It (.2) in tho old U 3h>s Icon enacted as Sub U (2} of 
this Rule 

(J) ^ub R (3) makes express proti ion for the form of decree in cases wheie sub 
sequeut moitgsgccs oca mado parlies 

2 Analogous Uw —T P Act S fi6 

Tbia Iltilo corro'poods to S 86 of tlio Transfer of Propeitj Vet, aaitli tlie 
^oIlo^^lng difforencea — 

(1) Under li 2 payment ba3 to be made in 'll! cases tnfo f/ie Court while 

under S 8G payment could be made to the plaintiff or into the 

Court 

(2) The words "if so required baro been added to Sub B (l) {c) (i) as 

it Was found that, in tbe mofTusil Courts it was not tbe practice 

for the mortgagee to oiecuto a reconveyance of tho property to 
tho mortgagor 

3 Scope and object of the Rule 

Tho scheme and object of this order is "that a general account should be 
taken once for all, and an aggregate amount be stated la tho deciee for pnncixial 
interest and costs duo on a fixed day and that after the expiration of that day, if 
tho piopcrty be not redeemed, the matter shall pass from the domain of contract 
to that of judgment and the tights of the mortgagee should thenceforth depend not 
on the Contents of tho bond but on tho directions lo the decree ^ 

The object of the Bulo is to prevent mortgagees from realising their seen 
rities otherwise than m tho mode prescribed by tho Bulo * 


4 Person* entitled to the right of foreclosure 

Under h G7 of the Transfer of Property Act, as it existed before it w is 
amended by Act W of 1929, the remedy by way of foreclosure was available only 
m tho case of 


Order 34 Rule 2— Note 1 
1 (1923) 1J23 I om 420 (421) tVlieie the opi 
nion was expressed under tho old 
Rule that tho iKiint should be made 
dear by amcnilinent 
Note 3 

1 (1907) SI Cal ISO (loJ) 34 Ind App9(PC) 
ObbenatioDB weie with te^erense to 


the old Transfer of Propertt let 
bOCtions but apply equally to the 
present Ordtr 

(1919)1019 Pat 420 (422J 4PatI-Jcue 
30C 

(1921) 1921 U E 5 (7) 4 Jpp Bur R 1 

(1919)1917^31 17 (20) 39 Ml COG 
2 (1895) 22 Cil &18 (SIG) 
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(1) a mortgagee by conditional sale, 

(2) an English mortgage, and 

(3) an equitable mortgage by deiiosit of title-deeds m Bombay * 

The newly amended S 67 now pioMdes that no moitgagce “other than a 
moitgagee by conditional sale or a mortgagee under an anomalous mortgage by 
the terras of which he is entitled to foreclose, ’ can institute a suit for foreclo- 
sure" It follows tliat neither a moitgagee nnder an English mortgage, nor an 
equitable mortgagee hy deposit of title deeds m Bombay can sue for foreclosure. 
Tlicii lemedj is only to sue for sale. By S 15 of the Amending Act XXI of 1929, 
however the iemed> of the equitable mortgagee m Bombay to proceed by wa> of 
foieclosure was kept open till 1st Apiil 1932. 

The chaiactciistic of a foreclosure deciee is that it completely extinguishes 
the mortgagor s right to redeem and thereafter makes the mortgagee owner of the 
piopeity mortgagee who has obtained a piehminary decree for foieclosuro Is 
entitled to apply for setting aside an e\ccution sale under 0 21, E 90 on the 
giound of material irregularity* 

5 Form of preliminary decree 

See also appendix D, Foims 3. 3- \, 9 and 10 

In a piehmmaiy decree for foieclosuro, the Court cannot, except with the 
consent of parties, direct payment of the mortgage money by instalments ^ But 
whore a picliminary decree allowing payment by iDStalmcnts is passed bj con^nt 
of parties, it docs not necessarily fall outside the scope of E 2 , the proviaious of 
Er 2 ind 3 may still apply to such a decree* A prcliromary decree for foreclo- 
sure which does not couform to the form prescribed by tins Eule is irregular, bat 
after it 18 made absolute, the defendant cannot object to delivery of possession 
under the decree to the decree bolder * 


6 * Ordering tliet an account be taken" 

The amount (whether accounts aro directed to bo taken or not) is to be 
cilculatcd up to the dale oj the picltmtnaty decree The object of tboEule is that 
A general account should betaken oi alt amounts due between the parties once 
for all and that the aggregate amount should bo declared as duo to the plamtill 
onpa>meutof which the propeiti is to bo redeemed* The accounts have to be 
taken the final decree , they cannot be directed to be taken ciccuhoii 

of the final decree* In the taking of such accounts, not oul> sums due by tho 
mortgagor but also those duo by tbo moitgagee should bo taken into considera- 
tion ■* If the decree is silent as to the person selected to take the accounts, the 


Ngle 4 

1 (JSOO) 14 Bom 2uJ (273) 

2 {lt>‘JU) 10 Mad 240 (252 and 2o3) 23 Ind 

Ipp 32 {V C) Simple inortgigee not 
entitled to foreclose 
(inij) i'j35 \ll 778 (781) 

(IU20) 1020 Oadli 204 (200) TorccloaUre 
decree can onlj Lo passed in the 
cise of a moitgige bj conditional 

j (iSsO) 13 CU 340(348) 

Note S 

1 (IsTS-JO)" 111 320 (321,322) 
tts-H) 7 I.um 132 (3 j0) 

(tS'2) 7 Horn WU (r07) 

3 (IjOC) -1 Cal L Jour 533 (53o) 


Note 6 

1 (1920)1020.111113(120) 

(See (1932) 1332 Pat 332 (334) Tho 
rulo contcniplites declaration, (a) at 
timo ol judgment, or (6) after taking 
account, ol amount duo on date of 
decree] 

2 (1912) 15 Ind Cis 302 (303) (Mid) 

3 (1917) 1917 Col 853 (bo4) 

(1681)6 Cal S77 (3Tb) Jlortgigce not en- 
titled to iMtlidraiv from the tiking 
of account! when they appeared to 
be going against htiu 

(18S9) 10 Cal CS2 (G'31) 10 Ind tpp 107 
(P C) If tliu mortgagor fails to set 
up any eciuilj lu lua faiout, ho can- 
not snbsciucntly sue on it. 
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parties nii\ them«ehc» <;e!oct 1 i»en>on to do so nnd liis awaid will bo bmdm? on 
them * Tlio accountni}? is ho\\e\ei to l*e losliicted to tlio vioi tQaqe tiawiactwn m 
question in the «iiit ind should not be extcmled to other trinsactions between 
the parties^ For other cases on this put of the subject 5(’<? the iiiideimen 
tioned cases ® 

7 Princtp&I 

The of proMiig the imoiint due to him is imtiill> on the inoitgageo 
Hence if the niortgigo deed is not piopeiU stamped and tlie moitgagoo lefuses to 
paj the stamp dut\ and ponalt> with the result tint the mortgage deed is inadmis 
sible in CTidence the mortgagee cannot lecoacr anjthin^ bojond wlnt the mort 
ga„or flffiiji/j. to he due ^ 

Tlie statement in the mortg»-,e deed is pttvia /ticir pioof of the amount 
due’ But the mortgagor can plead itotilor pirtial dischai„e of the debtor 
that the recitil is to consideration tn the bond is wholly or partially untiuo® 
But m such a ca^-e the burden will bo upon him to substantiate his allegations 
It IS not for the morl-,agee to proaothattho consideration stated in the bond 
wis actual!} paid In Jiim * But recitals in deeds ire not evidence against 
parties * 

Wboroonl} part of the alleged consideration is pro cd tohaae been paid, 
tbo raortga^o IS \ahd to the extent of the jiart so paid ® Similarl} in the case of 
a mortgage of properta boloogiog to a Hindu joint familj, where it is proved that 
onl> a pait of the consideration was supported b} legal necessity, tlie mortgage is 
valid and binding to that extent ^ 
a Interest 

Bj the \ct Wr of 1029, a new Rule (Rule ll) lias been enacted 
which deals speciall} with the power of the Court to order payment of inteicst 
in mortgage suits See the note-> under that Rulo for full information on the 
subject According to Section 58 (a) of the Tiansfei of Propeity Act mortgaoe 
money includes interest on the principal secured by the mortgage This 
principle IS recognised bj the present Rulo which infer aim makes the paimont 
of the intciest, provided in the mortgigo deed, a condition of redemption In the 
absence of an}thmg to tlio contrarv in the mortgage deed,* interest as well as the 


4 (1009) 33 Bom 210 (218 219) 

0 (192< ) 1927 Oudh 170 (173) 

(1925) 1925 P It 59 (C3) 3 Pat 829 

G (1927) 1927 PC 17 (17) (P C) Failure to 
direct accounts to be tateo not 
serious error when the re'^uU of 
taking accounts would Le to gwe tl e 
same sum as that (or wbich decree 

(1914) 1911 Lab Cl (G5) Mortgagee undtl 
staling bis real claim — Purtber 
deductions not to be allowed 
Note 7 

1 (1832) C Bom CG9(G.O) 

2 (1914) 1914 All 319 (319) 3C All 47b 

3 (18a0)20BomC3D(C45) 

(1920) 1920 Cal 888 (S38) Plea of parlul 
adjustment 

4 (1915) 1915 Lab 221 (222) , 

(189G) 23 Cal 9'0 (9^5) 23 Ind App 92 (PC) 
(1905) 27 All 71 (72) 

(1< 02) 15 C P L U 24 (25) Onus of i romisor 
not sblftcJ b) iromi'^ecs admission 


that actual cousideration wi!; dif 
fercut from that stated iii bond 
[See (1831) C CU 2C8 (277 2’S) 
Transaction not boQe'>t lud bo la 
f de — -Tbo recital va toiijmputof 
consideration entitled to little 
>110 Jide 


7 (1929) 1029 All 1 > (15 and 10) 

Note S 

1 {l92o)l9’j Lab 182 (!&'’) Mortgage deed 
irovidiDg for redemption on lay 
incut of pnne j il sum oiih interest 
stipulated is not a clurgc 
(in’l) 19’1 Bom 23 (29) 45 Bom 5’3 Mort 
gage not tor interest tut mortgagee 
to take jossesMoii of property— 
■Mortgagee making no attempt to 
oltiin i>08«e «ioa cannot claim m 
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principal constitute t clui- 5 e on the property* 

d Interest subsequent to the date fixed for payment 

Beforo the aniendnient ol the Rule by \ct X\I of 1929 theie avas no pro- 
vision either lo R 2 oi R 3 for the payment of inteieot subsequent to the date 
fixed for pa\ ment Hence there was i lack of umformit> in the decisions on the 
question ^ Expicas pro\ ision has now been made for the luclu&iou m the preli- 
minm deciec for foreclosure of a direction for the pavmcnt of “subsequent 
interest up to the d ite of ictunl payment For fuller infoim ition on the subject 
see Notes undei R 11 helou 

10 Rule of damJupat — Sre Note IG lo S 34 

11 Costs of the suit 

Thegeneval rule ui all suits relating to mortgages vs that the mortgagee vs 
entitled to his costs But it is within the power of the Court, in viow of the 
mortgagee a conduet vnd the pecuhat citcumstauces of any case, to refuse to award 
him anj costs * Oidmanlv costs awarded against a mortgagor aie part of the 
mortgage mooey and aie tecovervblo from out of the mortgaged property® Bat 
the Court can m the exercise of its discretion under S 35, make such costs 
recoverable from the mortgagor prisonolfy'^ Where a defendant in a mortgage 
suit claiming title paramount to that of the mortgagor is struck off from the 
array of parties and is aw irded costs the mortgagor who is in no way vesponsibla 
for it ov the mortgaged property should not be made liable for such costa 

\ puisne mortgagee who is made a party to a suit on the mortgage vs also 
entitled to his costa against the moitgagor* Similarly a co mortgagee is also 
entitled to hia costa ovon though be refused to Join the plainti ff lo a suit on a 

2 (IJiilvnnPL (181 Ibi) 5Lah Ho 

51 Ini (P C) 

1 (1016) lOlC Mad 1202 (1202) Coart ha« 
poMer to proTide ior (uture iiitcccsl 
IQ Its irchoiinar; decree 
tl0n)l0l7 Pat 532 (>33 Ml) Ptovition 
for piymout of interest may be made 
at the time of enlarging the period 
fixed lot pi^tacnt 

(1604) 16 ^11 200 (2 O) Future lulcrest 
not charge oq proj erty 
[Soe »Uo (1921) 1921 U B 5 (0 4 tJpp 
BurRl Vppcllate Court confirming 
loner Courts decree — No provision 
for subsequent interest therein nor 
in the final decree — Bevieie or ap 
peal only remedy — XUo'aing subeo 
quent interest on aggregate amount 
by vvay of amendment to meet ends 
of justice i» invalid] 

Note II 

1 (1878 "9) 3 Bom 202 (203) Costs refused on 
ground of usurious nature of tran 
saction 

(1681) 8 Bom 100 (193) Defendant in re 
detnplion suit is ordinarily entitled 
to costs unless he has rotused a 


(1918) 

(1918) 

(18S9) 


(1688) 

(,1633) 


I (IS3T) 
(1907) 
(1919) 
(1909) 
(1918) 


159 


Dom 


1918 Oudh 44o (145) 

1918 W SU5 (3GG) 40 Ul 109 
3 C P L R 91 (98) 

[But see (1909) 4 Ind Cas 543 ( 345 ) 
(Cal)] , ^ 

10 All 179(191) 

lO All l2i (129) Judgment debtor in 
a lorcclosuro dc ree is pcrsonalh 
liable for the costs of the suit 
14 Cll 185 (IS7) 

SNagLROi (100) 

1919 V112J7 (298 299) 11 U1 473 
3 Ind Cas 33 (33) ( Ml) 

1918 NaSlbadSo) 

10 111179(181) 

[See (1503) .0 Ml 523 (o2,) Merc 
separate order of costs under the 
Itulos of the Code is not ncceSaSnlY 


appilb^i u| 


331 
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mortgage iiul \sjs tlicrefoic joined as i ilcfcmlant in tho suit* It has been held ^ 
that co'^ts are to bo awnded to the mortgagee on the sc ile of costs as between 
attoriiej mid claiit ' The ifortgi^co is ilso entitled to his costs incurred subse 
quent to tho |ucliiiiiii irj dccice uj> to dale of pajment {Sec R 10 below) 

12 Other cost* charge* and rxpenie* 

Tlio Rule iis mien Ud bj \ct \\I of 1929 makes express provision for 
pismcnt to tho iiioitoi„co of iH expenses pioporiy mcuricd by him in respect of 
tho mortgage security , tOoCthcr with intcicst thereon E^en prior to Act X\I of 
1939 tho mortgagee mis entitled in i suit on the mortgage to claim as part of the 
mortgage mone\,c\j)ensesproporl\ incuiicd by him for thopieservationof tho mort 
gaged property, the protection of lus title to tho property etc^ (Sec Transfer of 
Property \ct,Ss 73 and b3 \) R 10 bclcm also proiides for tbo payment of such 
expenses incurred suh-eqiicnt to the prcliminai\ decree up to date of payment 

13 Account againtt mortgagee in po«*e**ion 

Under S 77 of the Ti insfcr of Property \ct a mortgagee in possession of 
tho laortgigcd properly is not liable to account for the rents and profits of tho 
propertx ttJiere under tho terms of the mortgige the mortgagee is to take rents 
and pronts in heu of interest or in bcu of interest and defined portions of the 
principal In other casCs a mortgigee in possession is liable to account for the 
rents and profits of the property Under S 76(1?) of tho Transfer of Property 
ket he must keep clear full and accurate accounts of all sums received and spent 
by him as mortgagee * and tx bound to deduct the rents and profits realised by him 
from the amount claimed by him inJinst the mortgagor * Further he is liable to 
pay a reasonable occupation rent if bo is personally m possession of tho land ^ 

He must aNo in tlie absence of a contract to the contrary , pay tho Government 
revenue and all cluigea of a public nature and all rents ‘iccrumg duo in respect of 
the property, and if owing to bis default, the mortgagor has to pay any of these 
terns of expenditure he is entitled to a set oil in respect thereof * Transfer 
of Property ket, S 76 (c)) 


14 Accpunis in (uit* by or sgainst »ub mortgagee 

A sub mortoa„ee is entitled to sue for sale or foreclosure to the same extent 
as the original mortgagee Iiinisclf ‘ Wheie n sub mortgagee is a party to a suit 
S (1929) iQiJ Cal C14 (541) (1604 CC) 2 Bom H C E 214 (218) Costs of 


5 (1929) 192J Cal 544 (541) 

C (18771 1 Ind Jur(b S) 22 
(1881) 8CiI LBep 43i (138) 

Note 12 

fa fff^Jffang rt2(II’J Sfortga^co i>a\ 

lag Goierotnent revenue to use 
land may add it to llie xnoitgage 
moucy 

1 (I68j) 0 Bom 43o (437) 

(lo98) 21 ^lad (34) 

(1898) •’2 Bom 440 (440) 

(lu91] 15 Bom 02o 1039} Costs of proceed 
luga agaiast tcuauts of mortgaged 
property— Mortgagor not Tertonallj 
Uahle 

(l8<.0) 4 liom 584 ( o9] Mortgagee iii pos 
^essl0□ entitled to reasonable coats 
of reiairs 

(1898) 0 411 101 (408) Mortgagee in jos 
session paying Govcrnineut resenne 
payable by mortgagor lie lias a 
right to tack on amount so paid to 
bis mortgage debt 


improTements 
(lOOS) Si Cal 570 (580) 

(1J04) 28 Bom 161 (168) Mortgagee in pos 
ston can add sums spent lor making 
good his title against mortgagor 
Note 13 


(1903) 7 Cal W N 514 (517) 25 All 237 


(1905) 1 Cal L Jour 531 (s37) 

4 (ll>34) 4 \11 W N 93 (go) 0 All S 
Note 14 

1 (lo9i)20M-id 35 (40) 
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2, on the mortgage, the proper course is to diiecfc accoudts to bo taken, both of the 
amounts due to the original mortgagee and of the amounts duo to the sub mort- 
gagee and to order that, out of the sum due to the original mortgagee, the sub- 
mortgagee should Le paid the amount duo to him on his nioitgago, that the 
balance should be paid to the original mortgageo and that, thoieaftei, both the 
mortgagees should re-ccmvey to the mortgagor the mortgaged property ^ (See also 
Appendix D, form 11 and Notes under B l) 

15 Subsequent mortgagees 

The fotm of tlio preliminary decree given in the piosont Rule should be 
adapted to the circumstances of each ca«5e Where puisne raoitgagees aie im- 
pleaded as paitics in a suit on a prior mortgage a form similar to the oua in use 
in the Chancei^ Division in the High Court m England ma> be found useful ^ 
{See aho Appondis D forms 9 to ll) The chief point to be noted m such cases 
istQgi\e effect to the principle redeem up, and foiecloso down The fiist 
right of redemption belongs to the next puisne mortgagee If he makes default, 
he IS foreclosed and the right to redeem devohes on the next puisne mortgageo 
and in the event of his default the right belongs to the next mortgagee and the 
process goes on until the mortgagor is reached If the mortgagor also fails to 
redeem ho will he foicclosed * 

A subsequent uioitgageo wlio has been added as a part> to a suit for foie 
closure by a prior motlgigce and who pa>8 off the decieo amount can, on his being 
transposed ns plaintiff apply for a 6nal decree * 


16 Pay* into Court 

Under S 86 of the Transfer of Property \ct the defendant could pay the 
mortgage moncv under the preliminary decree to the plaintiff dueot 

or into the Courl * But the present Rule requires the payment to be made onlj 
j}vfo iJie Cum f m all cases ^ As to when and how far a payment madecHfe/ 
Ccujf can bo recognized by the Couit dealing with an application to pass v final 
decree, see Note 14 to R 6 in/ra 


! 17 On k day within six months 

The Rule only fixes tho outer limit for the period to bo fixed for the paj 
irient of the mortgage money under tho preliminary decree. The Couit has v 
1 discretion to fix any smaller pencil it thinks fit ^ Wheie accounts are directed 
I to be taken, the six months period should bo calculated not from the date of tho 
I preliminary decree, but from the date on which the Court confirms and counter 
I sigos the accounts taken under its decree® [See Sub R (l) Cl (c) and Sub 
I cf (i)] As to the question whether, when the prelimmaij decree is appealed 
\against, tho period fixed for payment runs from the date of the first Court s 
decree or from the date of the appellate decree (See aho Note 5 to R 3 and 


Note 9 to S 148) 


(1891) 15 Bom C02 (t>93 and 004) 

' ' N«te IS 

J (1905) 27 All 32o (330) 32 Ind tf? 1‘’3 

(I’C) 

2 (lbS3)7 Bom52C (529) 

(IJXl) 10 Ind Gas 174 (175) (Oudli) 

(1005) 27 \U 325 (330) 32 Ind App 123 

a C) 

" (la 102S bag 145 (UC) 24bngLB110 
[Hut see (1105) 9 Cal W N 577 (583) 
32 Ind \ppl23 27 All S25 (1* C) 
Case under Transfer of Vrcpeitv 
Act) 


Note 16 

1 (1904) 8 Cal %V b 102(101) 

(See aUo (1003) IG C P L R 111] 

2 (1918) 1918 Cal 472 (473) 

(1919) 1919 Mad 792 (7')2) 48 Ind Gas lOG 
(19T) 42 Mad G1 

(1912) IG Ind CIS 937 (937) 1913 PR \o IJ 
(1930) 1930 Mad lOo (107, 103) 

Note 17 

1 (1927) 1927 PC 17 (17) (PC) But held 

that in tlio circumstances the full 
est tos<.illc terra should be given 

2 (1J15) 1915 L ll 502 (£03) 
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S<t d/io tho Uiulcrinealionecl cise* umlci tho Cooi'cntuo Societies O 
Act of 1912 

18 Extension of time 

Suli R (2) of this Rule which coiiespond^ to the pioMSO to the old 
Sub R (2)ofR 3 empowers tho Court on ^ood ctuse being showo to extend tho 
time tixed for paxment of tho inoit„n„e n)one> under the luelimiinij dociee * 

But the imrtgi},or 13 not enlitfed to in exteiiMon of timo asp/iujht^ Tbo Rule 
itself pr mde- that extension (ftimo mix ho gixiiteil on good ciuae shown ^ 

It IS not a good ground for c\tcnilin„ tho time that tlio moitt.dj,or w is under v 
rai^coDception tint pwment within tho pciiod fixed w is unnccessnj ^ \s to 
xxliat constitutca t,oivl can've tho undciinentioncd cases Tune may be 
extended eien after the expirj of the pciiod ori„inallj fixed® prox ided a /niaf 
dfcrer ha» not been i assed ® Vs tho ri^ht to redeem continues until tho final 
decree IS actuillx pis-.pd * tho mortgi„m mix pii in the money it any timo 
before tiie final decree la passed though there max not bo an cxpicss Older extend- 


3 (1933) 1911 Nig 211 (JiS) Ri.Iex under 
& Sldciirmu? right ol mx montlj% 
under U 31 K 2 I e not ultra iirex 
Note 18 

1 (1692) 3 C P L 11 31 (3s.) 

(I(s9'>) 3 C P L It 104 (IOC) 

(lOls) toils \H 9o (09) 40 All 579 

(19^1) 1021 Oudb ISs (iSs) Deere? was con 
«trued as estendio; time (or pax 
inent 

[See also (1933) 1933 Nag iC4 (16C) 
1 relmiinary decree— Compromise — 
Undertaking by mortgagor not to 
oppose ipplicaiion for noaJ decree— 
blitutocy right to ask (or extension 
IS not taken away] 

2 (1910)1019 lit 497 (500) 4 Pat L Jour 

347 

(191GI IJIG 3Iad 6S2(S32 i 89 Kad 882 

3 1169') IJ Ml IbOdSS) 


ring 

btor 


oust 


(1930) 1930 Niig I'S (179) No suJTicient 
cause lor extension of time si own — 
iinal decree be passed 
(1910) a Ind Cas 592 (503) (L U) Question of 
good cause to be decided in slew of 


be exercised liberally — Time to be 
extended to enable money being 

C P C 301 d. 302 


rii ed 

(1910) IJIO Oudb 3S1 (302) Fact that 

niurtgagro fo es nothing by cxteii 
Sion of time m n bo cood can e 
(IJdO) 1930 Nig 12 (13) No evidence of 
boua /ide cSort» to secure loan— 
Good causo entitling applicant to ex 
tension held not shown 
(1929) 192J Nag 2C3(2C4) Seinble difficulty 
III raising monev is good cause 
(1928) 1928 N vg 301 (303) 1 allure of crop— 
Consequent inability to pay— Time 
exteuded 

(1925) 1923 Nag 2^9 (258) Dona fide at 
tempt to raue money— Time may ba 
extended 

(1932) 1932 Nag 177 (179) 28 Nag L U 221 
Tune extended— One third amount 
deposited — Tima agent asked for 
refused and final decree pesoed m 
iguotencQ of deposit— On review 
time extended— Held justified as 
balauce also deposited 111 meantime 

5 (1920) lJ20Nag 24 (25) 

(1J02) 2C Dom 121 (12C) 

(1902) 2o Mad 244 (9S9) [F B) 

(ISOS) 22 Bom 771 (773) 

(1890) 22 XI id 133 (13G) 

[See howeier (1891) 13 411 400 
(403)) 

G (19IS) 1918 Cal 421 (424) Court cannot ac 
ce^t payment after final decree has 
been passed 

7 (1921) 1921 Jour 22 (l) 70 Ind Cas 152 

(Ctl) 

(1889) ICCil 246(219) 

(190>) 2o 3Iad 300 (307) (P B) 

(1J31) 1931 All 223(223) 

(1931) 1931 Oudb 121 (122) 

(1903) 25 Ml 231 (233) 

(1898) 1 Oudb Cas 91 (93) 

(1910) 7 Ind Cas 50 (50) (Ml) 

(1914) 1914 Oudb 209 (211) 17 Oudb Cas 
317 

(1920) 1920 Bom 29 (29) 44 Bom 939 
(1911)1914 Bom 200(201) 39 Bom 41 
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iDji the peiioO ® This is made clear now by the substitution of the woicis ' before 
I final Oecree hxa been passed it the beginninij of E 3 in place of the woids “on 
or before tlie day fixed which occuiied in the old Kule Lien wheie a piehmi. 
mry deciee IS passed by consent of parties, the Court can exoicise its power of 
extending the period fixed foi pijinent if theie is nothnio m the decieo e eluding 
such powci ^ 

Vn express application foi extension of tune is not necessaii Is oi need 
the application whcie one is made he iii wjiIik// ** lint the Court c imiot post 
lione the passing of i final deciec on the ipplication of i thiul party 

19 Plaintiff to apply for final decree 

The Rule [Suh E (l) (c) Sub Cl (ii)] mahes it clear that p/tiin/i // has to 
apply foi a final deciee for foieclosuio if the defend lut fails to pxy theinoitj^age- 
money within the time fixed by the Couit In one case it was contended that a 
final decree passed on the application of the Uumfeicc fioin the inoitgi„ce was not 
binding on tlie nioit^agor It was held tint as the decieo was passed m the pie 
scnce of the inoitgigoi he could not subsequent!) object to it ^ 

20 Mortgage of challelt and intangible property 

It has been held by the Hinh Court of Calcutta that a iiioitga 5 ,ee of chat, 
tels IS entitled to sue for foieclosuio * The High Coin t of Bombay “ the Judicial 
Coininibsionei s Couits of Nigpuf* ind Oudli * on tlio othei hand haie held that 
ho IS not so entitled \ mortgigee of i turn of worslup is entitled aocoidiUs to tlie- 
Cilcutta HighCouit to sue foi foreclosuio of that tight ^ the turn of woi«hu) being 
regaided as intangible piopcit) 

21 Ref judicata KoUs to S 11 Note 10 s tprn b ; aho Isotes under Rr 7 aud J 

iii/rrt 


22 Equitable mortgage of perionai properly Va Note 4 ailCt 

23 Appeal 

\ti appeal lies fiom a pielimiuai) deciee * Under 0 43, E 1 W an appeal 
lies from an older ic/using to extend tiino under this Rule bat not from an older 
(jranting in extension of tunc® \n ipphcation foi lerision ina> howeiei he 


a (IJ09) 1 Ind Cas, 780 (782) do Cal l‘»2 

[Contra (1881) 1881 ^11 W N 1*8 
(178) Case superseded l> iiuend 
inents introduced by Act N\1 of 
1J2J] 

(ISO’) U \llo20(730 531) Obscnalion'. as 
to Tigbt of redemption not being 
iTiiliblc altci LSp ry of t me fiacd 
[Conip.iic (190o) 8 OudbCis 33 (Jj) 
Mortganeo obtaining po>sess on of 
the inortgigcd projeita before the 
exprj of the period 0\id in prelimi 
uar) decree fotpaimcul of luwt 


> I^ali 53 Parties (ompioiMisin^ — 
Xloctgigte giTCii jKis cs ion— One 
>cir klloucl for reJeuiition— lltei 
one }(.ir 1 lorCgngrc autom itic ilia 
•- omts f 111 oMierl 

lo»o\pr (1J3}) I IJl Oidh 11 
('I J I > u asp 


10 (1001) 03 Bom 10^ (lOo) 

11 (100>) 2G Bom 121 (l2r) 

I'l (lO02»CCalW N 054 (Goo) 

Note 19 

1 (1919) 1019 Pit 407 (oOOt 4PltLJour347 
Note 20 

1 (U15) 1915 Cil ICl (103) 2i IndCislOO 

(KX*) I"* Cil 453 Follow mg the 
decision of the House of Loids 1 1 
J/arrwo i \ Hart (17'’C) 1 Comb 893 
FaNcieda Polls 2 honbi u que on Equit\ 
5tli Edn •’Oln and 7ir p \ 
brool (lilJ) 1 \es Sei 2.0 (279) 

2 (UIG) IJIG Bom 77 (oO) 

3 (1911) 10 Ind Cas hCO (o73) " N g L H 

4 (1901)4 Oudh Ci»^01(30’) It \ is hell 

that ll e pioi Is ous of 's sG to oJ 
of tho Ti insfer of liojctty Ic. 
coriespon ling to O 34 Ur 2 to 5 
did not qpli to the luoitgagc of 
inoicalle jcoioitv 

5 (IJ1>) nia Cil ll 1 (lUi) 42 Cil lo5 

Note 23 

i (IJlh) IJls Njs 1s5 (IH ) 

(lsJ»)lJC.il U-MfC') 

J (1131) 1931 Nat. 1 (t) 

{lSs7) 9 111 alK) .1 1 0’ I 
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from 'tich No apix-il lies i^unst marJcr refusing to cxternl time after a 

JtnO I He h IS Ixi t } j\ied* *)?, «iK^r 


R 3* [*Vuc At‘t IV ot 1SJ>2, b 87] (1) W/tcie, befoieafmal 
«le»'ioe debaiim!' the dcteiiibint tioiii all uglit to 
fafechlsurl^^m? 1 oileom* tlio luoitga^ctl j lopoi has been pass^ed, 
the detond.iiit makes |).n me 22 t into Comt ot all 
amounts duo lioin )nm imdei sal>iule(l) ot Rule 2. the Couit 
sliall on aiiplu ition matle b\ the deteudant in this behalt, pa'^s. a 
tiual de< lee — 

ftij oideiiiig the pl.untitf to delnci up the doeimieiits le- 
feuol to in the jiiohiuinaw deeicc. and, it nGees&aiv. — 

fli ) Olden lu him to le-traiistci at the cost ot the dotcn<l.mt 
the nioitjaiod pmpeitA .!•> diieeted in the said deeiee, 

uid ilso itnotos-Naiv — 


ft J oi leiing him ht put the deteudant in possession of the 
piopeitx 

(^J) ^\ hcie \)a\ luont in .lecoidanco w itb sub-iulo (1) has not 
been made *' the Com t shall on application made b\ the plaintitf 
m this bell lit pas^, a Imal decieo" deej.uing that the dotondant 
an I all peisons claiming thioiigb or undoi him aie delnued fiom 
all luht to lodeem the moitgaged piopciti and also, it ncccssaiy, 
oideimg the detendaiit to put the plaiutift in possession ot tho 
piopoit\ 

ti) On tho passing of a final decico undei subiulo(2), all 
liabilitie- to which tho dctcndaiit is subject m lespect ot tho 
nioitsage oi on account of tlic suit shall be deemed to ha\o been 
dischaiged*' 

i>J»Ot fit 


Note No 

1 Tr» ,»f«r of Property Acl S 87 1 

II Tranifer of Property (Amend 

mentl Supplementary Act XXI 
o< 1929 2 

III Where before a final decree 

has been passed debarring de 
fendant from all right to re 
deem 3 

IV Power to enlarge time Set Note 

IS to 1 2 ml S It** Note » 4 

V Effect of appeal on time fixed for 

payment S 

VI Where payment in accordance 
with sub rule (1) has not been 


Note 1,0 


VII Final decree for foreclosure 7 

(a) Paitial foceclo-ime & 

(b) I^iachdi^e of debt etc , 

ojj forcdo-suie 9 

{o) Delivcr> of title ileeilb 
( 0 liimitatiOD foi Tiijilici 
tioij foi tin'll ilecice Sec 
\nto 12 to 11 5 II 

(t) Ipplicition for evcciition 
nf/intJJcciee 12 

VIII Appeal 13 

IX Court fee 14 


(InJ’f It UJ A.U(AN) 

(1 10 ) 2r, Horn 121 (12 ) Uil I 11 Tun 
f r of 1 io[ ity Set «.H(.1 i in oi Ici 
MIS li 1 1 to c 111 . within S Ml of 
the Code [now S I ) ml bcuct. 


f «Ji61o 

(IJlfl IJICAUI CJl (01 ) J Mil S.G 
(lJU)10UNi!,S()) lONj, LHloO 

3 (un) DU Nts 1 ( ) 

4 (1) 01 D-O \a, 2iO(MO) 
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Other Topics 


Applic»tio]i by pliintiS See Note 7 Pts (2) 
and (I) 

Costs Sec Note 12 Pt (5) R 2 and Note 11 
abo%e 

Court to %vbicli apihcation js to bo made 
Note 7 Pt (3) 

Form oE de rce Sec Iniiendix U Form 
No 4 

Nituro oE proceedings suit and notexecu 
tion See Note 7 Pt (5) 

1 Transfer of Property Act S 87 

This Rulo corresponds to S 87 

following differences — 


Notice Sec Note 7 Pts {7) to (10) 

Paymeat alter date fixed but before final de 
crec See Noto 3 Pts (1) and (2) 

I symeut bclora tune fixed Sea R 2 Note 17 

It (1) 

I lament under R 2 Sub R (2) See R 2 
Note IG aboao 

Right to interest See Note C Pt (3) and 
U li Notes 

of tho Trinsfei of Propcity Act with the 


(1) The present Rule pioaides for the passinj of a deciee when the defen 

dant pays up tho mortgage money within tho time allow el But, 
S 87 mciely provided that in such a case tho defendant should 
if ncecssaiv he put in possession of the inDitgaoOd property 

(2) Under the present Rule if the defendant does not pay themoitgige 

money avithm tho time allowed a final deciee is passed But under 
S 87 tho procedure was to pass an oidei absolute for foreclosure 
2 Transfer of Property (Amendment) Supplementary Act XXI of 1929 

The present Rule has been amended by Act \\I of 192D Tho chief points 
of distinction between tho old Rule and tho new Rulo aie — 

(1) The words hefoio a dnal deciee debatiing tlie defendant fiorn all 

ri„ht to redeem the mortgaged property has been passed have 
been substituted for tho wotds on or before tho day fixed 

(2) Under tho amended Rule tho defendant mortgagoi has to npi lu to the 

Court fot a decree in his faaoui )f he pays the mortsago money 
within tho time allowed Tho old Rulo did not letiutio this 

(3) T1 0 now Rule makes it clear that tho dcciee to bo passed under it is 

a final decree 

(4) The pioMSo to Sab R (2) of the old Rulo regaidin„ tho Court s power 

to extend tho time fixed foi payment of tho mortgage money his 
been transferred to R (2) aboac 

( 3 ) Sub R ( 3 ) makes it clear that tJio passing of a final decree foi fore 
closure discharges not only tho mortgigo debt but all liability of 
tlie defendant m respect of the mortoa „0 or on account of tho suit 
thereon 


3 where before a final decree bat been patted debarring defendant from all right 
to redeem ^ 

The substitution of tho words before a final decree has boon pissed etc 
for the words on or before the day fixed now makes it clour that though a moit 
gagor has not pvid tho mortgage money under tho preliminary decree foi fore 
closure within tho time allowed by the Court ho docs not lose Uis right to redeem 
but can exercise the iioht till a final decioo for foreclosure is ictually passed In 
Mcw of this tho undei mentioned decisions* prior to tlie Tiansfei of Property 


Order 34 Rule 3— Note 3 

1 (1031) 1031 Oudh 121 (122) 

2 I i t) e foUn tng cases the 1 arigagor vas 
^ ell e ititled to re Item Isll order absal tie 

rfiial lecreef r /oreclos ire tias actuallj 


(ISid IS 3) 3 Cal ,^03 (oOJ 510) 
fibOJ) ■’2 "'lad lajEiar) 

(183 ) 22 Bom '71 (. il) 

(18 9) 1C Cal 210(21 1) 

S 22 Cal 931 (Jll) 

27 C il 70a ( 03) 
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(^mcDilnjcDt) Supi'leu3entir> \cfc WI of 1929 '^liicb di«clo«a a conflict of judi 
cial opinion are onl> of academic interest now Wheio a moit„agee after the 
date for ln>inent but beforo 1 hnal decree for foreclosure is passed enters 
into po cssion of tlie mortoanOtl piopeita he does so in Ins capacity as inoitgagee 
and not a« oaaner * But if ho remains id posscaSion and tho mortoaoOi kcej s quiet 
for a long tune tiie iiiortg Igor \aifl bo held to Uwo acquiesced m the moitgageo 
holding tho property \s his own and inaj thus be depiued of Ins iif,lit on tho 
ground of estoppel * 

4 Power to enlarge time — Stc Note lb to It 2 aU>\c and S llS Note 0 

5 Effect of appeal on time fixed for payment 

O 41 B j o\pre'-lj provide-* tbit ail appeal shall not operate as a stay of 
proceedings under a decree or order appealed from, except so far as tho appellate 
Court ma^ older to that clfcct llenco tho mete jieiuiLiicij of an appeal flora the 
prehiuinari decree doe-* not extend the lime h\ed, and is no bar to tho passing 
of a final decree^ unless tho ippellite Coutt cxptcsslj or by necessaij implication 
extends the period for pi^nient* Nor 13 it a giound for tnlar„ing the time fixed 
bj the jirelitmuarj decree for pa>mcat* 

\a to tiie elfcct of a dcci« ptssed in, or dismissal of, the appeal on the time 
hxed h> tho preliminar> decree, see S 149. Noto 9, and tho undermentioned cases * 


6 Where payment in accordance wtlh Sub R (1) ha* not been made 

\ inortgageo is not hound to accept a smaller sum than that due as part 
satisfaction of hts decree hut is entitled to insist on a final decree for foreclosure 
hemg passed lo his fa\our where tho ahcle of tho amount found due to him is not 
paid into tho Court ^ But this principle only applies where theio is no disputo 
as to the sum duo * Tims, wbvio llio moitpagor deposits m Court the sum found 


(1002) 25 Mad 'Hi (230) 

(1602) lG5Ud‘’U (210) 

{IjO’) ’j3Iad 300(30fl 30,) 

{1000/ 1 lod ca» ,60(762) 3CCin22 
(1004) 1 AU L 3 300 
(m0)7 1ii(iu» 50 (50) (411) 

(1603) "O All 4fC (447) 

(tfeOS) ao 4U 3.5 (377) 

(1002) 24 411 4,9 (480) 

(1003) 25 411 231 (233) 

(1005) 27 AU 501 ('04) 

(1013) 18 Ind Cas 3^7 (3>,8) (Cil) 

(I9U) lOU Oudh 20D (210) 17 Oodb Ca? 


Ibe twael 

(1907) 3 N»r L K 140 (156) The Court can 
m n» discretion refute to extend 


[{Ttj aflerjiarJs — 
(1930) 1330 Nag 55 (55) 
11930) 1930 Nag 1’8 (179) 

3 (1905) 8 Oudh v-vs 33 (35) 
i {102C) mo Boja 273(277) 


Note S 

1 (1930) 1930 Tut 227 (229) 

(1897) I Cal W N197 (US) 
i (im) 18AH4j3(4fl7) 

(1918) 1918 Cxi 404 (424) 

(1900) l90o All \V N '’03 (203) 

(1893)20 0^3 279(154) 

3 (1900) local W N 010 (912) 

(1869) 13 Bom IOC (109) 

11893) 17 Lom 547 (553, 554) 

(1892) 1C Bom 213 (218) 

(1891) 1 Mad L Jour 745 (740) 

(1913) 18 Ind Cas 747 (74J) (Cal) 

1 (tSStS) I3t8 ZCid SJIJ AypeiMe Coar< 

eonfirniiug decree of lower Court — 
Time not extended 

fiai2) wind Ci8 '•!79( 00 600)(3fid) (Do) 
(1921) 1921 U B 5 (■■) 4 Upp Bur R 1 (Do) 
(189C| 11 C P D B 115 (l'>0 121) No exten 
Sion of tiinc unless expre «!> gran 
ted lu appellate decree 
(1914) 1014 Cal 323 (324) High Court m 
second appeal while restoring decree 
of first Court which bid beenie 
versed bj loxxer aipellate Court, 
fixed fre*h date for redemption 
[Put see (1SJ5) 22 Cal 4C7 (472) ] 

1 


paid by him 

2 (1910) 5 Ind Cas 3C5 (ICO) (CaJ) 



2106 


riN\L DLCRLL rOKLCLOSUlJL SL'IT 


SCH. . 


due b> llic lo\\ei Court, Imt the sum la inciedSed bj the appolhle Court, the p v>- 
ment b> the moit<'a^oi icdiiccs the debt and mtextst is pajable after- 

%Nard'» onlj. on the balance * The moilgagce is not bound to iccejit j)a> inent alter 
tlio passing o£ the hiial decico foi foieclosuru * 

7 Final decree for foreclosure 

The Rule makes it deal that the deciec to be passed undei this Rule is a 
Jinal deciec The pioceduio under the Tiansfei of l’ropeit\ Act was to obtain au 
onh) absolute foi foieclosiue or sale ’ 

An ipphoatioii foi a final dcciee fni foieclo&uro should be made bj the 
pln/nti// • and ho should make it to the Couit of first instance even though the 
pielunmary deciec "was modified m appeal ® But a defendant who is picseiit and 
allows a tinal decico to be jiassed on the application of a ct fiom tho 

plaintitt will bo estopped fiom questioning the \alidtty of the decico afteiwards * 

Tlie legal leprcsentatives of a pait) who dies aftci a piehmmaij deciee 
can and should be bioughb on lecoid undci the pioiisions of 0 22 m tho piocecd- 
ings to obtain the final decree inasmuch as the suit must bo deemed to bo pending 
till a hull ilcoico lb passed ® But a peison, who wis not a paitj to the pieh- 
minais decree, cannot be added as a pail\ to tho pioccedinoS to obtain a final 
decree ° 

No notice IS nccessaij to be gnon under this Rule to the defendant befoia 
i final dcoree is passed,' though, in practice, it is generally on giounds of 

justice ind equity ® Notice is, howeici, ncccssai\ wheio the defendant hippciis 
to be a junioi ° Brrt the taiUue to „i\o notice is if .«uy thing, only in mujulaiity 
tind, unless tho merits of the case are uffectei,!, will not ini ahd ito tho proccediiioS 


0 (1010) ’i hut C IS 105 (ICO) (C »1> 

(lOlil 10 hid Cis 374 (870) (Cil) 

4 (191S) lOlS Cd 424 (424) 

Note? 

1 (1920) 1920 Mid 2s0 (237) Ri^ht to ordor 

(b'Olutc ilrcidi accruoit it tho liiiic 
of coming into force of Code of 190S 
not affcctpct bi the Code 
C&cc (I9uj l'JI4l'CfW(C7) 3G Ul 
150 (P C) E\ecution of order ihso 
lute birred bcfoie Code of 1903— Not 
tCMicd by I'lssinx of nc« Code) 

2 (1919) 1019 rat J97 (^00) 4 Pat L Jour 

347 

3 (1901)23 Ml 39(b)) 

(I'JOO) 23 Mid 521 {o23) 

(1910) G lud C.1S 323 (32o) (Cil) 

[See (1991) G Cil 5U (515) Court 
I'ls^iug iircliiiuuirr dcirce — Juris- 
diction triiisferrtd to mother 
Court— 4|>|>l»titiou for fiml deeiee 


7 (1902) 2o Mid 50C i507) 

(1<X»1) 20 Cal 044 (040) 

(1923) 1023 Nig 13(15) 

(1900) 4 Cil L Jour j 17 (lIs) 

(ISJC) 9 C P li R 1 (b) 

Ih ioiwe cases nmhr Ihr Tian^fcr nf 
Pinicrlii Act, nclice nas Ucllto tc iirccs 
»/ Ihc ai>phc(iltfii for oiihr nb'-oliite 
inaile mnie i?can one vcai ofler (he 
decree thexicu ieini thol meU nii apph 
eoftou Ji<is fill (tpphcnltnn fo! cjecalinu 
•■te the hUoHin'} cn'.es — 

(1903) 27 Mtd 40(42) 

[but see |Ib93) fi C P L R 1 (1) 


(1935)1930 MidTlG (717) 

(193O)m0 3[ad lOo (107 10s) 

(1917)1017 Oudh 320 (121) 20 Oudh C is 
2CS 


215 hut Viheto iiiortKigcd pioperti 
Is iriusftrred liter iiicliniinir\ 
<U(.rcQ tlio fliiil decree is liindtog ou 
< be Cr in-(ercc cseii tliout,1t ho w is 
ix t I luriT — H d js idcLtid b\ 4is 
Ifnltns uni tUoilecrci. l IM he CSe 
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\n ix ; (!>/(' finil ileoiee corn It ‘•cl isule undct O H, R 13 if ' sulTicieut ( 
ciii-e withm tlie incuiiii^ of tlut Rule is tstililislietl “ The difemisiil for dehnlt 
of an Tii>licitum foi \ final dccicc di es not lutchule i fiosh ipplication for the 
"imc 1 uipi'e '' 

T! c I'roctdme foi < bt mnn^ a liiuldtctce ipplics to inehnnn ll^ deciees 
1 I'sel n compU'ini‘'e 1 ctwein the puties** uii!es!> the deciee bj its teiuis 
pifiMde' f r cNtcntion mi dcfiult uithcut am ficsh deciee beinj, pissed ** \ 

<C!!iI 11 dtciee fi 1 fr leclt •'Ulc ii» not cnutempl itod b\ the Rule 

\\ here i jml\ is entitled to lue emption on foieclosuie the ii„ht arises 
tut on the cxpir\ of the pciioil fi^cd hi pumciit hut on the passing of the finil 
cccrccfoi fiirccLsiire i' until then the owiiciNlup of the moit^iged propeit\ 
aests in the nioit^ui i ’ 

\n mnissii n li <ii iw ui i find decico is onl\ in iiie„«hi.it> so tint ailitie 
A Court * 1 1 ineniish j 1 m order ihsolute iiiste id of a final deciee it \\ is held 
that tie rlcr c< i Id ie enfmeed h\ esocutioii .See fi/sn the undeiinentioned 
ci'es ' 

8 Partial foreclosure 

TlenUuii f tlu 1 1 ciclin^s h i fmech suic is such tlut i inoitt,ie.e must 
he ff res' el is i \\1 >le < i ii< t it dl Thus wlieio a suit foi foieclosiue is dccieed 
tnh 'M ' icspcct to sc aie of the pro|»ci ties but dismissed Mitli iCpJid to otheis 
and in ipieil is filed fiom that portion of the decico iihicli dismisses the suit, the 
tnorte,V(.e cannot fiist obtain a final dccieo in icspect of the poition of the dooieo 
fai curable to him ind tlien on succeeding in the ippcd as to the lest another 
hnal deciec in icapect theieof ^ 

9 Discharge of debt etc on forecloture 

Tlie iiescnt Rule nnbis it clcai th it on the passing of a final deciee foi 
■fciieclo'Uie not onl\ the moiio^n® but all the defend int s liabilities in iCspcct 
of the mfnt„ago as well is foi the costs of the suit become discliai„ed ^ The 


\ lilt of noil c to mi < i 
(1 1 3 ’ I’j Mad 71C ( 17) 
lUU ) -s 111 1J7 (1) ) 

(IJOlj I bom uS" HIT "I') 27 Iiid lip 
JIU(I’C) 

[sei ,1 0 turi) U"” lU Cjh (CjJ 
'00 

11 (1 1 M ■> I \U 270 < ’•'0) SI inC’! 
tlJOj ' i il Tj] (1 0)(F L) 

(1J0<) -1 N i, L U 1 ( 0) 

"le 11001) 4 (Judli CiS -ad (MO) 
lit of n ti c IS no t.)ounil for 
cci iis a lie 1 full delcee undcl 
o j u la] 

I'-IC also (ISJO) 12 1,1 LRb2(SS) 
Sntlieslu set asilo iilci Isoluto 
on crouinl ot fiaiul) 

12 (10’ ) lJ-7 Oudh 4J ( 0) 

13 (lJa2l lJ-2NaB lb2 (lb4) 

14 (1011) 10 Ind Cis O't (j3s)(Cil) 

(10 1) ion Cal 040 (ns) 

(lO 5)lJ>jBom^0j( 00 alO) 
lo (I III) ion Oudh 13fi (ISO) 

fLut see (IbOO) 12 C 1’ L R 103 (10» 
100) I’os c sionobti ned undertondi 
ti(,nil deciee foi foieclusurei lunotU. 
dl [utedoii ^iciuiid of fiiiil decree 
not liaiiiip Iceii 1 1» ed] 


If (i80a) 20 All 315 (310) 
llsJS)20A11 358 (3(1) 

(IbOr.) -0 DlSTot"??) 

t<?fcahn i 4 C( C) S CnnIS U 
lyirt Pre efip(tr>ii let (11 o/ 1J22) 

1. (1890) JO I* L R 130(131) 

18 (IJ27) 1927 Bom 131 (133) 5l Bom 12o 

19 (19 3) 1923 ^a8 130 (132) Iiiteti ri.t itiou of 

tinal deciee for foreclosure 
(lJU) 1J14 Ul 177 (178) CU Ml 3'C Tort 
tlosure — Brciiminar} decrci- — 1 lea of 
igiKUlturil trile — Finding negi 
tisiug plea bj Collector — La c refer 
led to CimI Louct — Decree absolute 
lor loreclosure must lueMtably be 
jassed 

(issil)7 Cal 394 (400) Suit iii niluto 
of foitclosuio suit — Defendant not 
to be ordered to pn deficiency in 
iriucipa) interest etc which the 
moncv% to arise from the sale mas 
be iiisufhcieiit to meet 
Note 8 

1 (190o) 27 Ml oOl (oOl) 

Note 9 

1 (IJ09) 4 Ind Cis 545(046) (Cil) Case under 
Transfer of Iroierta let — On order 
absolute for foreclosure mortgage 
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FiNvii Dfcbie Forfclosurl Slit 


SCH 


mortgagor s iioht to redeem revives if notwithstanding tlio foreclosure the mort 
gaoCe pursues his personal remedy fln'Mnst the mortgagor " ^\hele a person 
holding severil mortgr„es on the same property forecloses under tlie first mortgage, 
it will be inequitable to allow him to sue the mortoaeor personallj for the debt 
secured by the second mortgage * 

Sec the undermentioned case * 

10 Delivery of title deeds 

jnortgr„or can institute a separate suit to recover compensation foi loss 
of title deeds the Couifc maj ilsogrint in the moitgage decree itself an alter 
native relief for damages for such loss Sut if no such alternativ e relief for 
damages IS provided for in tlie piehminary and final decrees tho Court cannot 
grant it in execution * 

11 Limitation for application for final decree ~i>ee Note 12 R s iifin 

12 Application for execution of final decree 

An application for the execution of a final decree is governed bj \rt 182 
of the Liinititiou ict ^ 

\ final decree in a mortgage suit maj he adjusted out of Couit like aii> 
other decree and 0 21 R 2 applies tliercto ^ Where a moitpao® decree is time 
barred it cannot bo enforced, the mortgage itself having meiged in tho decree ^ 
S 48 of the Code applies to a final deciee under 0 34 thougli tho preliminary 
decree on which it was based had been passed under tho Transfer of Property 
\ct * Where m a foreclosure decree against the defendants costs aie aw tided to 
the defendants 0 21 R 19 is no bar to their executiQe the decree for costs ^ 
Where a foreclosure decree contains no diiection foi de]ivei> of possession the 
mortgagee cannot obtain possession by applyuKj tn execution The proper course 
IS to apply for an order for poisession ® 

13 Appeal 

It 18 clear under 0 34 that a final <lec/ec is a decree and appealable as such 
Even under the Transfer of Property Act an order absolute was held to be 
appealable as a decree * 

14 Court fee 

Ac! valorem Court fee is payable on an appeal against a final decree m a 
mortoa^e suit ^ 


ibility for 
,05 (TOG) 


' ,) Sab e 

juent mortgagee made party t<* 
decree under H 2 but not male 
patl> to decree under K 3 and 
redeeming prior mortgage— Mort 
gagee cca^es to Laie "lay jBtere»tjn 
the proiertj and cannot redeem the 
hubscqucnt mortgage 
Note 10 

1 UJ2I) 1022 Xlad 200 (300) 

Note 12 

1 (la 7) iJi lit 215 (217) CIvt'SO 


(See al o (lOH) lOU P C GO (o7) 
4G VlU^O(l*cn 
(i02f)lO23Nig20(2l) 

3 (1913) 16 Ind Las J23 19>5' oj \I1 ioO 

4 (IJ24) 1921 \n COO (LOG) 

5 (1903)1GCPLR'‘3( 5 "C) 

e (1904) 17 L P L R C2 (bl) 

Note 13 

1 (190«) 3 N ig L R HG (152 153) 

(IbJO) 12 Vll Cl (02) 

(Sen al-o (1932) 1032 L-ili 714 (215) 
Order di missing ippln ition lot anal 
decree amounting to di>Mni>sal of 
bUiV— \ppe il iblc as decree) 

Note 14 

1 (1J2S) 19.3 Xig 140(11') 

(1915)1910 Oudh 121 (121) IS Oudh Ci<i. 
Ill 
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R, 4. ; Act IV ot 1*^8’ S 88] (1) In a siut foi <5aie, if C 

tlie plamtilf succeeds tho Coiut shall pass a 
lielimimi} dceieo^ to the effect mentioned in 
Llaiibcss ^ft) \h) and (c) (0 of suh lulo (1) ot Rule (2), 
and fiutliei duectin 2 ‘‘ that in default ot the defendant pajin^ as 
therein mentioned the plaintiff shall be entitled to appl^ toi a 
linal deciee directing that the luoitgaged 3 llO])elt^ oi a sufficient 
I ait theieot be ■'old and the pioceedsof the ‘^ale (attei deduction 
Theretrom of the expenses ot the <5ale) be paid into Couit and 
applied in \aMnent ot ^\hat has been tound oi declaied undei 
<‘i Un the ^leliminaiN deeiee due to the plaintiff togethei ^Mtll 
‘•uch amount is ma\ h.ue hcon adpidged due in icspect ot 
subsecpient (.o''t’^ ehaiges, expenses and mteiest, and the 
balance it am bo paid to the delondant oi other peisons entitled 
to leceue the ■'ame 


(2) The Couit ma\, on good cause shown and upon teims 
to he lixel h\ the Coiut tioiu time to time, at anj time befoie a 
linal dei lee toi sale is parsed, extend tho time ® fixed toi the pay- 
ment ot tho amount tound oi declared due nndei subiule{l)oi 
ot the camount adjudged duo in respect ot subsequent eosts, 
I barges espen^es aud inteiest 

(3) In a suit foi foreclosure in the case ot an anomalous 

moitgage, it tho plaintiff succeeds, the Court 
io‘’r«c1*''!ire instanco ot au} paitj to the suit or 

,u,t of anj othci person interested in the uioitgnge- 

secunty or the right ot ledemption, pass a lile 
decree^ (in lieu ot a deciee toi toreclosuie) on such, teims as it 
lliinks ht including the deposit in Coiut of .a leasonable sum 
hxed h) the Coiut to meet the exjicnses of tho sale and to seoiue 
the peitormance of tho teims 

(4) T17/C1C, in a suit for sale or a suit loi loieclosiue in 
winch sale is eideied, swbseqaent mortgagees oi persons deiuing 
title tiom or subrogated to the rights ot any such moitjagees, 
are joined as laities, the preliminary deciee leteriedtoin sub- 
rule (1) shall pimide loi the adjudication'' ot the respectne 
lights and liabilities ot the parties to tho suit in the mannei and 
toim set foitk in Foim No Form No 10 oi Foim No 11, as 
tho case niaj be, ot Appendix D with such laiiations as the 
eiicumstances of tlie case may lequirc 


Local Amendments 

ALLAHABAD 

4 (2J Alter tlic words tbe Court maj « twrt tho wordf ol its own motion or 

CALCUTTA 

Rc nuniLer Sub Rules (3) asd (4) aa Sub Rules (4) nd (5) respectively and « iserl the 
lollow ng as Sub Rule l3) — 
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Piii LiMiN DrcuLi Suit fou Sali 


SCH 


Tlic Lourt mu ui it-* tli creUon diiect in tLe decree for -sile that if the proceeds 
of the sale ire not si li cicnt to i iv the moitgage dtlt the moitg gor <111111 lu the baliuca 
per«otnJh 

SynopMi 


r>ote Ito 

I Transfer of Property Act S 88 I 
11 Amendments subsequent to 1908 2 

III Who may obtain a decree for sale 3 

IV Decree for money in suit for sale 4 

(a) Foim of Jecice ® 

(i) Cotiterits of ileciee tn ■stiit 

for sale li\ hist moil^agce 6 
(c) Courts I'ouei to adjust 

ciimties 7 

0?) Power to ititend time 
m suit fo sile Sub 

R (2) 8 


I^ole No 

V Decree for sale in foreclosure 


suit Sub R (3) 9 

VI Order in which properties should 

be sold 10 

VII Interest —sec Not®® uiilet O <51, 

R 11 11 

Vlli Costs 12 

IX Succession certificate 13 

X Award 14 

XI Consent decrees 15 

XII Appeal 16 


Olhet P ptcf 


Aoowulous m itgig 0 See Note 3 It ll) 
also Note 9 ai d ^ a3 Cl (g) ol T I Act 
\inouiit flicd— Lumi) «um once for ill 
Note C It (1) to 1 (2) iboio 
Charges Seeh.ole4 Its ai df ) 

CoostcULtion ol morlgige decrees See \ote 

1 ts (a) to («J 

Tiigl h moit„ igte ■'»«. N te 3 It (1) il o 
fa tJ (e>of f 1 ^c6 
Lquit ihlc uioitg iges ur mortg gee Ir dep v 
of title deeds Se Note 3 t t dJ il o 
S ad t-l (()ofT !■ tet 

1 Transfer of Property Act S 88 

Ihe provision as to the puincut of suh:»e<| 0 cnt co^is anil inteicst to the 
uioitoa^ce out of the sale pioceeds of iho inott^aoeil piopeitj is new Iho pre 
sent Rule not lotiospectuo \n UTect so vs to tlToa deciees alieadt passed uudoc 
the liansfei of Propeita ^ct at the tune of comm*, into foice of the nea\ Code * 

2 Amendments subsequent to 1908 

The piesent Rule Ins been ameiided evltUMvelj ilie liinsfet of Propeita 
(\mendmtnt Supplemcntara) tct.WI of 192J The matenil changes intioduced 
b> the amendment aie is follows — 

(1) The new Rule miles il cleir tliat tiio deciee under it is a pieli 

711171012/ decice 

(2) If the m(it„i,oi nnbes defiuU m i lament the inort„i^ee his to 

api hj for a fanal decree foi sile 

(3) The Rule miles It clear that tho moil„a*,ecs i>hould le purl rut of 

the sale procetds not oiil> subsequent costs and intcics^ but 
il-o snl<.equeiil chaiye^ and expenses ptopoly tncitrrci m 
ic'pect of the moiioaB*} sccuritj 

(4) Sub R (2) enables tlie Couit to eitend the litiie fi\ed for paj 

ment There was no •mch provision m the old Rule 

f >) Sub R (3) coriesioiidind to Sub R (2) of tho old Rulo is noaa 
e\iie-da limited to inoma lous moit*,ucij while Sub R (2) o f 
Orde734 Rule 4-Nate 1 — 1 (IJ21) IJ21 M id 120 (12S) 


R 5 
to 7 

Final decree — Direction to tako accounts m 
e ccutina — kg ainsl Uw feee Note o 
1 1 (4) 

PersuR hiaius tuo or more mortgages Sea 
S te 10 It Id) to ( 1 &) to U 1 iboae 

> Cl oiil dcciec nob to be included bee 
Note 0 1 1 ( ) 

Rig] t of sub ejueut mortgagee See Note 0 
and Note & Pt (C) 

Silt luortgigeet Sec U 1 Note 0 
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llic old Rule ipplicil to n// iHoit-,i-,es otliui tliiii mnrt„i„e'' 1 )\ O 
comlilion il sile 

('») Suli R (}) imkcs pioMMon foi tlie iiljuilicition of the 

luhN of •'Ul'-uptml moiUm Kc^ who »ie joined ib pirtitb to 
i ^uit h\ i luun moiloisjtc 
3 Who may obtain a decree for lale 

I'ciit^lit to <'UC f< I bih' oi foticlo-'Uie Is confeiied !>> S (>7 of the 
Ti 11 - t.1 f Pioj ( 1 1\ \ct \ diciee fm silc cinuot l>c edit lined b\ t ii'^u fi uctiun »/ 

>o,tu i- vucli ( 1 1 iiif rt-.uce 1 »\ coHr/<//o«<j/ v<»/ir (IS Sucli \ decicc c in 

1_e ohtiinclonh h\ i 11101141^00 in IjjJtilish nioit„ir.ee, in cquitallc. 

nurt^i_to ind m <iii> moh u\ inoit^i^ce See Note 4 to R 2 .mil the undei 
I entnn 1 cisc-’ \s to the ii«iits of suli mort4n„ees «< Note 9 to R 1 

lloHi^h Cimt ff Midi-is his held tint a moit„ij.ce of chittelsistn 
titled li’Jin I rkcicchi stioin onfoicciiient of fiis nioitc, 1^0 Quilt, .is much 

"i' 1 111 1 ^a^ce ( f mitnm e ihk |iioiH?it\ ^ '^cc oho Note 1 to Rule 1 ind Note 

20 to R ill. 2 'll!/ 


4 Decree for money in suit for *ale 

In 1 suit n 1 iiun„i„e it is open to i tnoitsi.,ee to icliiiquish his 
•*011111 \ I il to c nttnt hmi-'Clf with i simple nioniv detieo ' A men, decieo Coi 
ti'’ne\ \hiehcicues \ chii„eon immoit tide piopciti foi the dcciet il amount* 
<i wli til luthoiises the decice lioldci to cnfoice the decito h> sdlino coitiin pio 
ieit\ is nit i piehminm dcciee on a moit^uc uiulei tins Rule 

5 Form of decree 

Tilt fmms ill \ppcu(]i\ D foi deciecs in suits iclitiiv to moitpioCS hue 
lten„ica]\ clunked ij\ the Tiinsfei of Pioptrli (Amuulintnt) Supplemental 
Att \\| f 1929 Fin the foim of piehmiiuii dcciee in suit foi sile, ^cc kppon 
diN Li 1 im Nos j md 'i \ 

In fiaunn„ deciocs in inorl,Bi„e «mls the pio\i'U>ns contnutd m O 14 
si full n i bo oieilofd cd ' \ piehimmix deciee in a mort4i.,o suit must h\ i 

1 eiiotl within wbicli the moit^i^oi should p ij the tnoit«ij»c monci md the deciee 
sliruld luect a sde of the pioi)cit\ on/;/ if the miiloiaOi fnls to pi^ tiie inonoj 
Within ti c peuiid hied * 


Nole 3 

1 ilssi)ii til ■’07 (o70) L sufruttinr% 1 lort 
Rigee not ciitiilfd to }>iic for site 
ajJs) lOdo \ll"»rsi) In the use of in 

iiiomal nsinoit„i„t Covilhasdi> 
iretion u >. i dccuc for in 
lieu of i dr rcL foi foicilosiiie 
a6J3) 17 Bom 12j (JJS) (Do) 
flSbe) U Mad ss (‘!0) (Ilo> 
flSsJ) 12 Mad lOJ (110 111( (Do) 
aSJl) U Mad 2J2(2j4) (Do) 

(1SJ7) 24 Cal G77 (fso) (lie) 
flbOG) 20 Bom 2 IG (2011) (Do) 

(ls04) 17 Mad 131 (131) I’er'oiiiJ coieiiiut 
in u»ufii cluiii moitgige — Slott 
g igee entilled to sue for siD 
(IKJI) 11 Ml W k IfS (16'-') (Do) 

(I'JOlJ 27 Mad s.O (52S) tomlriinlion of i 
l•lmple ind UMifriutuaii inortgi„e 
tlie moctg „ce Ins a ticlil to i d( 
^tcQ (or the mortgige mouci and for 
lie 

(lbS8)HAllM k 171 (172) (Le) 


(tssf.) r \ti w N 212 (2r) (i>() 

(isj.) 24 C il CIS ( COJ 1 qimaUt. moitoi,.o 
ijpopii tc icmi-di Isa decico for 

(1S78sq) 2 Ml 5*7 (.>''0) Simik muttgvv.«= 

(190J) 1 Ml L J .0 (2o) 

2 ll93o) 1 )«3 M d 241 (241 24’) 

Note 4 

1 (190..) 21 411 450(457) 

3 (l92o) 1‘I2 j Mid 1101 (UO") 
i (lJ2o) IJJj If id lOsS (10S4) 

Note 3 

1 UOll) 1914 Lah j 21 {>.s) 27 liul Cas 4s9 

(492) 191o I’uii Ue No 2J 
'1911) 11 lud Cis 192 (1 'o) 5 Sind LR 71 


sold lu execution of ttie decree— 
Site coiihrmed — Held tint tighl to 
icdtcm M IB biried] 
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It uill bo noteil thit theforro of a preliminary decree foi sale under this Rule 
does not contain any pioMsion regarding the mortgagor s peisonal liability \ny 
decree \^hieli contains such a provision is in contravention of the Buies ^^hlch eon 
template the deteimina ion of the <iuestioii only when the silo proceeds of the 
iDOilgaged property are not nt/fictcnt to pay off the mortgage debt ^ \ccounts 
between the mortgagor and the mortgagee should be taken before passing tbo final 
decree \ diiection in the deciee for taking accounts in extciitiou is against law* 
\ decree diiccting sale of the mortgaged property in default of the mortgage money 
being paid within a fixed time® or a decree for the debt which ptoudes that the 
mortgaged property shall be liable for the debt* is in suhblantial cooiphauce with 
the present Buie "U here a di.ciec pmportmg to be a decree on a mortgage is 
imbiguous it should he construed so as to accord with the law ^ See the following 
cases as re„aids the construction of mortgage decrees'^ 

6 Contents of decree m suit for s«le by first marlgagee 

For the foim of a piehminaiy decree in v suit for sale tmpleiding the 
moitgigor &ni 'i piiisue inoi (jajcf see \ppendiv D, Foim 9 For tbo form of a 
deciee m a suit by puisne moilgagee for redemption of a prior mortgage and for 
foieclosura or sale on the puisne roort^ago, see Form JO m Appendix D In a suit 
on a prior mortgage m which imisno mortgagees are also impleided as paities, 
each of tlicm is entitled to an ordci that an account he taken of the imount due 
to him and to a declaration of ius right to participate m the surplus sale proceed^ 
remaining after paying off the prior mortgagee m tho order of Ins priority' But 
the puisne mortgagee s right is dependent on a sale lci77g held vjider the prior 
inortQaje Hence where the prior mortga^o is paid off before the sale under it is 
held the puisne mortgagee cannot ask fora sale of tlie piopoity * ^^hero the 
puisne mortgago includes some properties m addition to those mortgaged to the 
prioT mortgagee the puisne mortgagee cannot ask tint if the sale proceeds of the 
properties subject to the prior mortgage are not sufficient to pay off both the prior 
and the puisne mortsaQCS the additional pioperties subject to the puisne mort 
gvge should also be sold IIis right is only to havo his mortgago debt sitisfied out 
of the sale proceeds of the properties subject to the prior mortgage * In a suit hy 


tSee al <j <1031) 133? Cat 31C (jlS) 
Coutt lioidjng mortgage Jicn pro 
porlioDtvVcls to property jd losses 
»ion of mortgagee di^thargcl— -De 
cree directing account duo to plain 
tiR and in default of payment Mifli 
cient property to be ».oliI — Decree 
held to Lo one Under 0 34 R 4 1 
3 (ion) 1913 Pat 3Cj (SC6) Decree proaidina 
that If gale proceeds of mortgaged 
property I Ola abort of moitgige debt 
there should be a icrsocal decree 
vgainst mortgagor Jiell that U » as 
not a preln un ity decree on a mort 
i,age in the strict sonseof llit term 
(1 114) 1914 Cil '’ll (21^,) 23 Ind Cn 3sj 

{390} 1 relimii an detree should not 


lia 


“)1J23 r I. 010 (Cl 

>' fee lor Hr ^ 

aeiitio I of 11 e »uU 


combined 


(1904)31 Cal (795) Combined decree 
under Ss bS and 00 of the Iransfcc 
of Property 4ct contraieueo jroM 
sions of the Act 


(1300)22 Ml 413 (U,) 

Note 6 

\ (1906)33Cvl92(Ul) 

2 (1910) 37 Cal J07 (JIO Oil) 

(IJU) 1J13 Mad 100 (102) 43 Ind Car C 

(?«{ 42 Mai JO 

(bee (13^2) 1J32 Cal 120 (12J) OJ 
Oal 117 lie must hlo a sciarate 
snat) 

3 (1910) 37 Cal J07 (310 911) 
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\ prior mortfjir^oe unpleaduifi Ijoth tho moit^igoi ‘viid the puisne moitoigco the O 
inort^\gcr cannot ho calUil upon to pi\ off both the moitgages on pam of his 
propcrtv being «o!il * TJio puisne mort„agcos ri„ht to ln\o his moitoi„e debt 
■satisfied out of the smplu-' sale pioccedrs is not aftected In such sale pioceeds 
being withdrawn from the Court li> a pcison liaaing notice of tlm puisne moit 
t?3gee s, title * 

7 Court s power to adjutt equitiet 

hero a S. 1 I 0 of the mortgaged piopeilies 13 impossthlo is nlitio the moit 
gaged properties liaie htcn sold for irreirs of rcieiiue or of lent the deciee must 
be suitably modiBcd The Court Ins inherent poiicr, in such cases tOoUO appiu 
pnate directions for the disposal of the fund winch rcpicseiits the piopeitj * Sie 
ol'-c Note 19 to R 1 


8 Power to extend time in tuit for (xte — Sub R (2) — Sff also Kuto 15 to R 2 

The proiisioii in Sub R (2) enabling the Court to extend the time fixed /oi 
payment of the mortgage monoj undci the |irclirainai> decree is new Theie w 
no such proMSion hefore the amendment of llio present Rule b> \ct WI of 1929 ’ 
Hence, it was held that the Court had no power to extend tlie pcuod fixed for 
payment of the mortgage moticj under a pichmiiiiii dccico for sale It wa-. 
howei cr, open to the tnorlgagot to prevent a sale at anj time before it ssa> 
-ictuallx held, bj pa> inent under O 21, R 69* Ei on after the sale it w is open 
to him to haxe the sale set aside at mi> time betoie it was confiimed, bj appljing 
under 0 21, R 89* Rut m somo cases it was held that the pioiisions of the 
Code as to execution of decrees weio not applicable to mortgage decrees * This 
aiow IS no longer tenable especially since the tinnsfer to the Cnil Pioooduio 
Code, of the proxisions of the Transfer of Property \ct relating to suits on rnoit 
gages 0 21, B 83 oxprcasly proMdc> that that Rule does not apply to decrees 
o i mortgage * 

In a suit for sale by a putsno morte><irvCo be wis gnen a dccico conditional 
on Ills xcdeemiDg a prior mortgage withm two months horn the decioe He filled 
to icdeem the prior moitga^o within the peiiod fixed but did so about four tnunths 
after the decree It was held that as the defendant had not taken any steps to 
redeem, the plaintiff was entitled to the benefit of the payment though made after 
the prescribed time and to a decree absolute for salo * 

9 Decree for sale m a foreclosure suit — Sub R (3) 

Sub R ( 3 ) has been taken from S 25 of the English Conieyancing ^ct, 
1881 ' The provision occuiied even in S 88 of tbo Transfer of Property Act and 
wax repeated in O 34 Sub R (2) [now Sub.R (3)) 
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SCH* 


'Xhe Tiansfer of Propeity Vcb ( Vmentlinent) Suppleiiitntaiy Act, \\I o£ 
1929, his nutle a chinge m the lityuTije of the Sub JiuJe anil Jt }> this 
'iJie old Eule applied to moitoioes othci than morlqage\ luj conditional uilc The 
new Rule appheb only to (lUowirtZoKs moitgiges The doubt that i\as fild uudei 
the old Sub Rule is rOodids its apphcibility to anomalous inoitgiges- cm tJnjs no 
loUiiei e\is>t In such cises, the Court in oidet to piotecfc the inteie'Kts of all 
piities coneeined cm in the exercise of its discietion midei tins Sub Rule pass i 
decieo foi «vle luiteid of one foi foieclosuie, although the suit miy be loi foio 
clo'^uie ’ Ihit the Couit will nut pass a desxce for bile msteid of foi foieclosuie 
undei tins ‘lub-Rulc wheie it does not ippear that the piopeity was inidci lalued * 
^^llCle i pJiiiitilf inoitgigeo bues foi foieclosuie on the allegation tint the 
mol Iga^e IS one by conditional sale, and jfc la found th it the jnoitgagc js not ono 
lij conditional sale the piopei eouise is not to dismiss the suit but to 'ut lelief 
under Sub U (3) “ 

10 Order in which properties should be sold 

nim facte the deciee-holdcr is entitled to luxe the moit4a„t,d piopeitica 
sold m any Older lie likes Theio iie howevei, two impoitant exceptions to 
tilts genexal rule — 

Cl) tile doctime of wiorifcaWin 1 sccuiitiGs as liid down m the Tiinsfoi of 
Pioporty Act, and 

(2) Tile Couj t b 2)o\vci under O 34 E 4 to adjnst Via equities botneea 
the parties 


D'viiinc of maishuUiit'j — S j(i of the Tiansfer of Piopeity Act is it stood 
hef no its ainendraont ipplied onls as between tlie >•»//<•< and his buyci * The 
Section has now been lecast bj Act \\ of 1929 and it is now piovided that the 
hn\ei cm claim tile light of miisliilling a^iinst not only the sellei but also 
a„imbt the »KOJtyii(7i?r hut not so is to prejudice his nglits Siimhih the old 
S of the Ti iiisfei of Propcity Act ptovided foi maishaUing wliere tiioio weio 
two piopeities only The seolie of tlic Section !i is now been widened bj Vet W 
of 1929 b> pioiiding that the Section should applj tociSf wheio theie ae moiit 
(/tail ino piopcrtios and to all subsequent moitganOs 

O’oiwt s panel in adjint equilus — Even if tlie doctiino of maislulling iboio- 


rcfericd to is not stiictly apidicablc, the Court lus, undei tins Rule, the powoi to 
diii’Ct tJio Older in which the vanous inoitoiged piopoitics should be sold, foi the 
purpose of piotccting the equities that ni\> exist 111 fuotu of iii^ c>f the piitics- 
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I Pill LIMIN iR\ Dl CIILI IN SUir lOU S \LL 2ilj 

Time; wheie \ Min xinJort ikea thit whut the sile of tiio fathers sliire itone is 
insnlhcient to sitisfj the inoitKige hi will i^rcothit hia own aiiue also mi> ho 
soH the Court nn\ direct tint the intPicat of the fithei done iiny be sold 

I iiul li uinrtgige ccitim ilema if piopeiti lo^ li then inoitgaoCS to D 
bn own iltms of the moit„i-,cd piopeitN In a suit hi C T> cinnot cliiin tint 
till* Items beluiining to I ilone should be sold Inst the leison is tliat the mortoi 
S ir is not the muuo in botli the uioit^i^cs* If howe^ei tlie niortgi„ee his 
i^ieed that the pi operlies should ho -old in i piiticnhi oj lei the nieement 
'lioulJ be ^ivin elUct to ® 

See ah 1 Note 17 to II ~i 

11 Interett — 'icf Not »uiil rO H U 11 

12 Co$U 

Costs aw tried to i morl^i^ip m a suit foi sile oii a moitoage ite pait of 
the iuiirt^i-,e nioniN * and uc piiuniily iccoieiible (lom Uic inoitga„ed piopeity 
an 1 not from the iiioit„iy)r per»oinU\ "* unless the dttiee mikes the moitgigor 
per-onillj liable foi the costs'* 

Orduiuil> in i morle,a,t suit a piUMic iuoitna„<.o is not personally mido 
liable f jr tlie c ists * But if bi uukes hiiiisilf lesponsible for any unnecessiiy t?on- 
tesl in the suit he ma\ bo mido pctsoiially liihle foi the costs *’ The utmost that 
he cm he mule liible for is therj/m tostsciusid by his unneccssiiy contest 

13 Succ«««<on certificate 

It has been held by the Hi^h Couiis of Bombiy * C ilcutta* ind Madias® 
tint S 4 of the Succession Ccilihcate \ct (now S JU of the Succession 
\ct l92a) does not ip(ily to suits foi sale on inoitgi^cs of immoytable piopeity, 
IS here no peisonal decree" against tlio mcitginor is asked foi But a contiary 
MOW IS held by the \llababad High Coiiit * 

14 Award 

Rules 4 and 5 of 0 34 do nut ipply to v decice pissid on tlio awaid of an 
arbitiitor and htnee a /t7ial tUcio. is not necessaiy in such a case bofoie the 
decree can be oaecuted ^ 
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4, Tlie Tidnsfei of Piopeity Vet ( VmcndineDt) Supplementaiy Vet, WI of 

1929, ha-* nuile a sliglit chango m the lin^^uige of the Sub Rule xnd it i'> tins 
The old Rule applied to moitgiges othoi thao morlifuges hy conditional ale The 
new Rule apphe'5 only to fUiowafoHS tnoitoiges Tlie doubt that was lelt uiidei 
the old Sub-Rule as le^aids its applicability to anotiulous moitga^es'’ can thus no 
longer exist In such c ises, the Court in oidei to protect tlie inteie&ts of all 
parties concerned cni in the exercise of its discietioii under this Sub Rule pass x 
decice for srle insteid of one for foreclosure, although the suit iniy bo for fore 
closure'’ But the Court will not pass a decioe for sale instead of for foit,closuie 
under tins Sub Rule where rt does not appear that the property was nnde) lalued * 
VMicio a plaintitf mortgagee sacs for foreclosure on the rlIc„atron that the 
moiloa -,0 IS one by conditional sale, and it is found tint tiro mortgage is not one 
bj condition il sale, tire proper course is not to dismiss the suit but to „iant relief 
under Sub R (3) “ 


10 Order in which properties should be sold 

Pi ima facie the decree holder is entitled to ha% o tho mortgaged pr rper ties 
sold in any Older he likes There are howovei two important exceptions to 
this general rule — 

(1) tho doctrine of tnois/mWme securities is laid down m the Transfer of 

Property Vet, and 

(2) Tho Court s power under O 34, R 4 to adjuit t\e equities between 

the parties 

D iclnne of viaishalliiifj — S j(> of tlie Transfer of Proper tj Vet as it stood 
before its amendment applied onl\ as between tlio s^’llei and his bttyei * The 
Seotinn has now been recast b> Vet W of 1929 and it is now jnoMded tint the 
haijcr can c) um the right of marshilling against not only tire seller but also 
agviiibt the uiortc/u'ii^^, but not so as to prejudice hts rights Similarls tiie old 
S fll of the Trvnsfei of Property Vet piovided for marshalling wlaere there were 
two piopeitics only The scope of tlie Section has now been widened b\ Vet W 
of 1929 b> pioriding that tho Section should applj to erses wlitie there are jho»«, 
than ino piopeities and to all subsciuent mortgOnCs 

Colli t s poitcr to adjust equities — liven if the doctime of marshalling abore 
referred to, is not strictly applicable, the Cpurt lus under tins Rule tho power to 
direct the order in which tiio vaiious raoitoaged piopeitiCs should be sold, for the 
jnirposo of jirotccting tlie equities that nn> exist in favoui of any of the jmtios 
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Tim'? nlieio \ M 5 n xuuleit lies tint ulitit, the s\le of thy fatlni s slme ilone is C 
iii'tithcient to s.iti>,f\ the moit„ii,t Im will igrcethit Im own *'hiio also imy be 
soil the Court uiw direct tint the intiUMt of tlu fithti done nn\ be sold first ^ 

1 ami 13 iiiort^i!;c coit un items rf pio|>cit\ to ( II then moitr,i-,os to D 
lisown itinis (4 the tnoit-,»nCd piopcilN In i suit b> C D cinnot claim tint 
thi. Items bclon~,in4 t ) I dlont shoul 1 bo sold hist t he icis in is tint the mort„i. 

, r is no* ihe s.ime in hrth the m«it-,i^es* If ^lo^%c\el the raoitoinCe h \3 
a£;ieel that the pi ipertus -Ininld be s,)!! in i luiticulii oicki the mnement 
snould be ^ \ un ctluct to * 

iee ah Note 17 I i il j 

11 Inlere»t — See N i«nitori>ai p H 

12 Colts 

Costs aw irded to i n>oit„i^ue in i suit for silt 4.11 i moit„a„o uc jiirt of 
the m< rtoi-,t mnne\ ' and aiu priinuiK lucmui tbiu fr< m the moitoij,ed piopeity 
and nut from tliu m(irtsit,fii personillu * imiubs the dttito mikes the moitgrgor 
person illy liable for the costs’ 

Ordinuily in a morisa^e suit i puisue moit„i„uo is not personvHa made 
1 able f n the c ists * But if he iinkcs liimsulf tcspunsible fur my uimeccssiiy Con- 
test in the suit hu ma\ bo imde peisoiiaUy lubic foi tlic .costs ■’ Tlie utmost that 
he c in 1 e m ide liable foi is the costs c iust<l by his unncccssaiy contest 

13 Suecestion cerlificsle 

It Ins been held by thu Hiob Couiis of Boinbiy,’ Cilcuttt® and Madras* 
tint S 4 of the Succession Ccilihcato \ct (now b JJ4 of the buccession 
\ct 1925) does not apply to suits for silc on moitgi„c& of immoactble property, 
where no personal dccrco™ against tbo mntgi^oi is asked foi But v contrary 
> icw lb held by the \UaUabad Hi.^U Court * 

14 Awsrd 

Rules 4 iiid o of 0 34 do not ipply to it decree p issud on the aw nd of rn 
arbitrrtor lud hence, a Jinal ihcnc is not uccessuy in such a exse before the 

de cree can be esecuted * 
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15 Consent decree 

It 13 open to the paities to a moitgago suit to entei into a compiomiso and 
the Court can, in such a ciso, pass a decree in teims of the compiomise Such a 
decieo need not contoiin to tlie provisions of O 31* For instance, instead of a 
lump sum being diiectcd to bo paid on a fixed daj, a compiomise deciee ma> pro 
vide that tbo mortgage mone> should bo paid in ceitain instalments and that in 
default the mortgaged piopeitj should be brought to sale In such a case, it is 
not necL'.-.aij to hav o a final decree passed under R 0 before bunding the pro 
pertj to sale “ For it is open to the cnoit^goi to «aire the benefit of tlie pion- 
sion avlnch refiuiies tliat a final decree should be passed before the pioptit) can 
he sold and avliere h> his agreement he has waived the benefit, a final decree which 
IS intended onlj for his benefit is not necessary ^ But the decieo-holdei is not 
preclui2c(l ham applying for a final decieo in such a case* So also where the 
parties have agreed that the deciee should bo drawn up under R 4, a final decree 
undei E 5 IS necessaij 0 34 R 14 does not apph to a compromise deciee ^ 

\ compiomi«e deciee on a mortgage nnj li\ a longer period than the six 
months allowed under tlie Rule, for payment h> tho mortgvgor” The Couit has 
no powei to extend tlio period fixed for pajmtnt hj a consent decree* WJicie a 
compromise mortgage decree authorises its cnfoiccment against properties other 
than the mortgaged property, execution of the decieo b> the arrest of the mort 
gagor is permissible * 

Set aho Note o to R 5 


16 Appeal 

Under 0 43, R 1 (o) an apporl lies from an order refusing to extend time 
for pigment under this Rule But no such appeal lies after the /tnal deciee has 
been passed^ In au appeal from a piehminaiv decree, ad laloiem Court fee is 
payable on tlio amount foitiid due ami not the amount claimed b> the plaintiff * 
Unilci S 07 of the Code wheie g proliminat> decree is not ajipoaled from it 
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execution against other propertie-, 
available ui execution — I iit prop r 
tiev char),cd or mortgigel eiu bu 
sold only l>} beririto him under 
2C 24 

Note 16 

1 (1930) 1930N«g 210(210) 

2 (l92i)lJ27 Sind -51 (252) 


(192b) 

4 (1931) 

5 (1931) 
(1929) 

C (1923) 


7 (1929) 

8 (192G) 
(1931) 

J (1929) 

(1932) 
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cinnol he iue>.tioiKl in ui ipiicil/roni the hnil •locice'* Ludoi the former Code O 
it held lint in ipplicition foi t il in-, iccounts on i inoir,,ij,e diiected by i T 
dccn-O thereon \\ n one in c^eciili ii ind tint mtideian such ipphcxtion ^ i3 
-ippoJl^ble under 214 (in*\ li)* lli-\u\\ s not ttinble iindei llic pic 
'■ent Code 


R. 5. iV ol ^ s<)] (1) ^\llcle on 01 

lu'tmo tho i!a\ lived <>i at am time betoie the 
,uft"fo*r ‘ mill matioii ot .1 •'ale“ made lu imi-'innc e ot a 
hml (leeiee iia-''-e(l uiidet bul)-Knlo (3) ot thi's 
Eule. the defendant makes ]).umont into Com oi all amounts 
duo horn him uudee hnl^Rnlo (1) ot Kiile 1, the Couit shall on 
application male bj the delend mt in this behalf pass a final 
deciee or it such deoiee has been j a-"-cd anoidei — 

[ii) oidoiin^' the plamtitt to deinci np the documents 
refciied to m tho piolimiuiiv dcciee *'* 
and if neoes''''U\ — 


{b) ouleiiUg' lam to tiaustei the moitgaged piopoitj as 
diiected in tho '^aid deciee 


and, also, if neces''U\,-— 

(e) oideung luni to jmfc the detondant in pos&ession of 
tho propert\ 

(2) Wheio tho moitga^cd piopcit.x oi jiaifc theieot has 
been sold 111 puiouanco ofca deeieo passed nndci Sub-RuJo (1) ot 
tbii» Rule, the Coiut shall not pass an oidei imdei Snb-Hnlo (1) 
ot this Rule, unless the defendant, in .uldition to the amount 
mentioned m ?5ub Rule (1), deposits in ( onit toi payment to tho 
purchasei a sum equal to hscpei cent, of the amount ot tho 
linrchase-mone\ paid into Coiiit bv the puieliasei 

Whcio sucl) deposit has beod made tho piuchasei shall bo 
entitled to an oidei toi io-pa\mcnt ot the amount of tho pui- 
chasc moue\ j aid into Couit b\ Inm tn,>cthei w ith a sum equal 
to lue pei cent theieot 


(3) ^Yhclo payment in .iccoidanco ^Ylth bul>Rulo (1) has 
not been made, the Cmut' shall, on applicatioid'^ made bj the 
plaintiff in this behaU, pass a final deciee-* diiectin.; that tho 
mortgaged piopeit^ oi a snfneient pait theieot bo sold and that 
the proceeds ot sale be dealt ^yltll in the maiuiei pioiided in 
Sub-Rule (1) ot Rule 4 
[Of O 21 R ^*1] 

Local Amendment 

MADRAS 


Si( tit ill, llio lollo«i 1^ I iSnLUuloO) — 

U here 1 ») me it 111 Aicorduiee with Si Ujlo(l)Uas mt been iniJo the Cuut‘ 
IcliiK tilt itt r iiotico t> nil tli t uti 


ul I CoJi.) 

UjOI) (i-Mid (.3'J) 


o 
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Fin vr. Degkll in Suit for S ^le 


Sen 


pa=s a final decree directing that the mortgaged property ora sufficient part tbereol be sold 
and that the irocecds of the sale bo dcaltwith in tho manner proMded in Sub Rule (1) 
of Rule 4 


Synopsis 


Note No 


I Transfer of Property Act 

S 89 1 

II Amendments after 1908 2 

lit Scope of the Rule 3 

IV Final decree when can be pass 

ed 4 

(a) Con&ent (lecieesaniJ de 

ciecs on iwiid S 

V Only one final decree to be 

passed 6 

(a) ioim of final dcciec for 

sale 7 

(i) Couit cannot qO behind 

piolimmaij decree 8 

(c) Court to which apphea 

tion for final deciee is 
to bo made 9 

(d) \pplication for final dc 

cico if and when ne 
ce9Mr> 10 

(e) Notice to judgment deb 

toi if necessary before 
passing final decioe II 

(/) Limitation foi apphea 

tioii for final decree 12 

VI Mortgagor s rights before con 

firmation of sale 13 


VII 

VIII 


XIV 

XV 

XVI 

XVII 
XVIll 

XiX 

XX 


Noto No 

(a) Pvjment into Court 14 

(b) llcturn of docuniGntsre 

Inting to property 15 

Dismissal of mortgagee s apph 
cation for final decree 18 

Directing that the mortgaged 
property or a sufficient part 
thereof be sold 17 

Power to enlarge time J8 

Effect of sale under mortgage 
decree 19 

Execution of final decree for 
sale 20 

Transfer of final decree 21 

Injunction restraining mort 
gagor from receiving income 
of mortgaged property 22 

Construction of mortgage de 
cree 23 

Appeal 24 

(a) Court fee 25 

Costs not recoverable from 
mortgagor personally 26 

Dekkhan Agriculturists Relief 
Act 27 

Limitation for application for 
execution of final decree 28 

Nature of proceedings for final 
decree 29 

Joint decree holders 30 


OlJ a 

tcquisitiou unlcr the Lanl Vciuivilim Vit*— 
1 fleet — liual lecrto if essential Sco 
Note 17 rt (’) 

Decree ditccnng j irmout by lustslinculs — 
Not a decree uuiloc R 4 Sc" Note 5 
l>t (1) 

Di.Iecli\o apj licalioiis—1 fleet Sco Note 10 
Pt (1) U o Note 10 Ft (3) 

Dcfectne final dc rcc — 1 tf*. t Sco "Sole 7 

i N (0 

Fulargemoiit of mortgigors inteios* "eo 
Note 19 Pt (3) 

Mortgage suits— Decree for luoucv oiii bo 
passed See R 4 Note 4 Pt (l). eo al«o 
R C Note 10 Pts (S) {4) (C) ami M 


Copies 

Non liability of iiou parties to final dcirt.ct 
Sea Note 20 P N (3) 

Orlcrabsolutc andfinaldc rcc— ElTcctof— 
DiScreacb See Note 13 X ts (4) and (5) 
Oi tor in which properties aio to bo sold bee 
Note 17 1 1 (1) al 0 R 4 Note 10 
l*irtition subsequent to moctgigc— Rcniedj 
of luortgagcu bcoNotoli It (3) 
PreluniDiry Uetreo net questionable in □! 
t cat from final decree 500X1016 24 also 
b 97 Notes 1 and > 

bub niortcageo s rights See R 1 Note J 
U (I) 

\1 ho nils apply tor final decree bee Note 10 
Pts (l)aud(^) aUo<=caNotcS0 It {*>) 


1 Transfer of Properly Act S 89 

This Rule corre ponds to S b9 of the Transfer of Propertj Wt Tho chiLf 
points of distinction between tho two pro\i‘'ioii3 aro tho following 

(1) Under S 80 an or fer nfao'«/ff for salo was passed whilo under the pic 
sent Rulo n Inn! heue is passed 

(j) UnlerS SO, pajment of tho niorlgago money could bo made either to 
the p/mif»//or into tlu Court Under tho present Rule, paymont 
h IS to be undo onla mto the Court 



I 


Fin vl Dj ckee i'J Slit fob S^le 


2il9 

(3) Tbo noiila it the end of S 89, “and thereupon, the defendant s right 

to redeem And tho becuritj shall both be extinguished ha^obeen 
omitted in tlio prCNOnt Rule 

( 4 ) Tho i>ro\ ision for tho pa-sain^ ofadeoitc in case of payment b> tho 

inoilgjgor withm tho pioper timo is new 

2 Amendment* after 19QS 

The chief chaii^La introduced 111 the Rule by the Vmendiiient \ct, X\I of 
1929, -iro "la follows — 

( 1 ) Tho pre-ent Rule nnkca it «iuite cleai that tho decico under it 13 t, 

/i nif dccrtc 

(JJ hi npiMuent of tho nioitgago money under tho preliminary decieo, 
the preacnt Rule rc quires tho mort^gor to appl'j for a ftnaldecue 

( 3 ) The pro\ I'lon m Sub It (l) ns to tho defendant paying the inert gago 
money at any Uino before tho coutlinution of tho sile is new 

{ 4 ) buh It (2) is new 

3 Scope of the Rule 

The 1 lesent It ile vpplies onl\ where a prclinmiaiy deciee his been passed 
under R 4 * 

4 Final decree when c*n be patted 

Order 34 coutempUtes tbo pa'-siug of a preliminary decico and i bnal 
decree in all moitgago suits Tho final dccieo lor salo is passed when tho pay. 
uicut directed by the preliminary decico has not been made within tho proper 
tamo V final decico uiidor R 5 is necessity only when tbo docieo otigiaally 
passed IS a prehmmary decree under R 4 Hence where only a money decree 
has been pas>ed, a final decree under tbo Rule is not nccessaiy although the dccico 
may authoruo the decree holder to rcaliso tbo decree amount by salo or the judg 
ment debtor 8 piopcity * Similarly where at tbo time of the coming into foico 
of tbo present Code of Ciiil Proceduie a decieo had alieidv been passed undoi 
Transfer of Property 4ct fa fa8 it bas been held that i final decieo under tho 
present Buie is not necessary * But where piopcity is charged with tho pay 
ment of tho decretal amount it was held in the undeimentioned case that tho 
liroper mode of realising tbo decree imount is to obtain a decieo absolute lor 
sale and that it was not necessary to attach the pioperty ‘ 

W heie tho plaintiff under a pielimmaiy decree on x morlgagO is diiccted 
to pay ( 11 i prior tnoit„ago befoie bringing tho moitgaged property to sale ho is 
entitled to ipply for a he if decree lor silc oven though he has made the jjaynient 
only a/ter tl e tine h\ed by tbo decree* 

Where til purchasej of v poition of the equity of redemption is itiide one 
of tho defendants t > i suit on i moit^age and after the preliminary decree is 
passed, obtains an assi„ntncnt of tl c moit^agco 3 lights ho is entitled to apply 
for a final dcciec althouob only for a pioioittonaUly nduccd puition of the 
mortgaoe amount ® Mthough i final decree 13 necessary to bo passed before 
execution, yet a moitoigor who allows execution to take place, without raising 
any ohyection, will be cstopiied from contending that tho w int of a final decree 

Order 34 Rule 5 — Note 3 

1 (lOCrJUfAtLisGiUGSOKLAl) 

Nole 4 

1 IQIjMil lOaaflOsJ) 

2 (lj2i) lJ2liLid C03 (f 03) )] 

(1017) 1017 MdJ Ol-. (IIG) 
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SCH. 


IS fital to the pioceedmgs ® Similaih , it -was heU uiiclei the Triusfei of Pio- 
15Crt> Act that no objection .13 to the viant of \ formal order absolute for sale 
could he riiscd nheie execution Ind once iiroceedeJ nithout objection ’ 

5 Consent decrees and decrees on award ^ 

Wo have llle^d^ seen in Note 4 that this Rule applies oiil> nhero a pie. 
liinmaiy decree h IS lieen passed iiodei R 4 A consent deciee providing for 
pajinent by mst ilnients IS not a inehnniaty decree undei R t and hence, a 
final dccioo under the picaent Rule is not necessaiy m such \ case ^ Similarly, a 
decree on an aiLcird is not a preliminary decree uudci R 4 and no final docieo is 
necessaij to be pas'iod ® But a dccreo.holder is not prccliirlcd from applying for 
a filial deciee ashcie a piehminarj decree by consent has been passed ’ See 
Note Ifi to R 4 for fuitboi notes 

Where a moitgago itself IS in\ alid, as being opposed to a certain statute, 
it caunot be validated by a consent decree on tbo mortgage The moitgagor can 
resist m apphcatiou foi final decree on the giound that the niortgige is not bind- 
ing on him * 


6 Only one final decree lo be passed 

This Rule conteinplatts the passing of only one final decree^ Whoie 
tho preliminary decree 13 appealed from, the final decico should bo based on the 
appellate decree ® From this it was concluded b> tho Allahabad High Couit m 
the undcimontiouod case that a final decree cannot be passed pending an appeal 
fiom the piohminary deciee and a final deciee so passed IS invalid and inexecut. 
able ^ Cut this view has not been accepted by the lligli Comte of Patna, ^ Lahore” 
ind Calcutta” and has been overruled b\ tho Allaliabad Higli Court itself subse- 
(luently ^ Whore a final decree le passed and subsoauently tho piohininary decree 


r. (lOlfi) 1918 Pat 41 {I5j 4 Pit I Jour2JJ 
(1014) imi ''1‘d OCj (3yj) 2S Ind C is 100 
(391) 

(10J1) 1021 Bona 131 (rs) SI Tom IIS 
7 {1399)2 0mlliCaa3r (»3l 310) 

(1002)21 Mad j 37 (aSO) 

(1001)01 tal 3.0(371 372) 

(1901) 2^ Cal7M<7) 

(iBOiiisciiiaa (142) 

(But «eo (IBaS) ‘I Ml) L Join 311 
(3.0) ] 

Note 5 

1 (1911) 10 liid Ci>. 5)r.{o57. 53-<)(Ca1) 

(1934) 1034 Cl) 735 (730) 

(1927) 1927 Pit 271 |277) C I’At 5->-> 

(192t) 1923 ■Mad 3a (3Jf 

(1923) 1J23 Pat 37o (ST-^) 2 1’ it 533 

(1924) 1924 Mad 015 (Oil.) 

(1921) 1921 Lali (3&J) 

(W29) 1922 Cv) 11 (14) 

(l‘<2u) 1920 Cil IITJ (UsO) 

(l‘ii3) 1923 Cal C23 (028) 50 CM f-^O 
(192J) 1)29 L< in 227 (22') 

(IJ27) 1927 111 107 (U') 49 111 237 
(1909) I 111) Cia 077 (('0) (Ci)) 

(19221 1922 an ^>-3 (•’41) 44 111 OOs 
liaai)1931 Cal 540 (513) bolcnama tv 
pr. ssU statins that no liua) deircc 
i- nfcdul 


3 (1 )1 ) I03j pit 337(305)1 
110 ,1(101) 19'iinaLtt902 
1.9.3(201) 1 Pat 221 
I H ('0) O 11 not ipplica 


bio to decrees on an irlibiation 
VM ird 

3 (1 )31) 1931 111 340 (341) 

(1907) 34 Cvl i)hG(891) 

4 (1019) IJI 9 Mad 4,9 (431) 

Note 6 

1 (1917)1917 4)1103(101) 09 111 041 
(l«9ll)OIudCi5 83> (b33)(\ll) 

2(1917)1017 111 1C3 (ICO 39 111 C41 
(1931) ion Ml '9 (90 91) Till? piinciplc 
will apl'Iv c\cn if appeal la by somn 
defend »nt<! oiih proaidod tlie appeil 
1 , aj’aillat till, wliolc dcoiec 
(1‘92G) 192G P C 93 ( 14) 53 in I Ij.p I J7 
01 at 21 (PU 
(1020)1920 Ml "JS ( {4 3) 

[S^o ils<» (1934) 1931 Mad Cj (C^) 
ia<.n Mlieii tlia ippcllato decree 
aiiupli loiitjrm,, tlie dtcrei. of tbc 
(ir,t Court 1 

I'Nio ilo (1933) 1933 Nag 230 (237) 
29 N ig L It 1‘’0 Vppoal against pro 
Iimiuirr ditr odi-inis cd— ViJicllait 
Court slioull Ox i ditc fir [ i\ 

I (1920) 1920 411 291 (292) 

1 (1927) P927 Pit 210 (2!S) 0PU7'0 
(1934) 1 >34 Pit 225 (2.7) 

5 (192s) 1924 J.ih )0I (90 ) 

(19-4)1)24 NMcs 57(1) 104 1 ( 701 (Mai) 
t. (inOT) 10 Cal W ■’J 910 (912) 

7 II m) 1931 4ll3aO(3SU) 53 Ml 253 (P U) 
P»26 Ml 2'Jl Overrul.J 
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IS mojiticd on appcxl, tho Court of liTat instmco maj cithfi luopiio a new nnil O 
decree or ntnoiif the prehmin'iry dcciec ilready prsaiil * 

Under S bO of the Tiansfei of Property Act, succcbsne applicationb for 
Tu order ilwoluto v>cic nnrnt'ijji jble such jppjicitjous bc3n„' piocccdjDi,s iii 

tXCCUllOIJ.^ 

7 Form of fmsi decree for tale 

Tor the foini of i liinl doerto for s-ilo 'tt \ppeiulix D, Poun G Nothiu„ 
in II. i or m thi-- Pule leitnrc-. the <j) ciftcation of the nioit^i^ed property in the 
decree* \\ liero the nior{^a-,e monc\ !•> payable under tho bond m r litin/i ■<u>n, 
the Court r-* tint jusliticd in nllowrnjj it to bo paid in imlalvicnls’ 

hero 1 CO iiioit„r-,cc rv rs nude a paity -defeudant to \ suit for sale on 
the mortsigt ind tlie decree directed r paainent to him of a prit of the decretal 
amount, it w is ht id t liat the form of the decree was coin< t ^ AcC nfso tiro under- 
mentioned c I'Cs * 

S Court cannot go behind preliminary decree 

When piepuin^ i, Imal decree under this Ilule the Court ii u no power lo 
rtO btlrind tJic preJ} nij) 11 1 deerte * tJio irnount bxtd hj tho prehnu 

nuy decree c inn( l ht it f ted except for sonic leasoii which (tu\ line hippencil 
iHiiiiUCMl lo tho IT liinmai\ decree' 

9 Court to which application for final decree i* lo be made 

rhouph the preliiuinary decree ma\ be modified bv the appellate Court 
the appiicatiou for bnal decree should be mido ool\ to the Court of /irsf lu 
'faiicf* Under S 69 of the Tiaiisfot of Piopcity \ct it was held that the ap 
phcatioir for ail order absolute under S 89 could lie made to tlie Court charged 
with the execution of decrees, the proceeding being one lu execiilinri * 

10 Application for final decreo if and when necetrary 

The Eule rcauircs that the uiortgagco must iipp/y for a final decree ‘ but 


(19-0) 1929 ril Js" ( a9) 01 All ClO. lJ2t* 
A112J1, Ucubted 

[S..e al 0 ilO 2) 1J02 AH 253 (213) 
til Airs-il from preliiiiiij'iry 
dicuc—Fin i1 decree not toLo stayed 
but cxccuticrii of ntnl decree may be 
stayel under S 151, C I’ C ] 

3 (1920) 19.t> All 131 (15 1) 

(1931) 19 4 ■'lid 0' (f/3) 

(l>ut 'Co (ir2) Ij NrfsLJ‘’"rl21 

(127 I’') I’rcliiuu; 111 dtcite afiir 
intd on j < il — imil decreeja&scd 
— AimnUiiicut of j iclimimry decree 
not vllcwal le ) 

0 (190J) 23 All 212 (21’) 

(1903) 2u All 201 (20 j) 

Note 7 

1 (1917)1017 All 413 (lid All^ju 

2 (1950) 1930 I j1i 132 (IS") 

J (lO^O) 1J30 All G-’l (033) 

1 (1903) 5 I’om L It "SJ (.,92) AUenicottlio 
word lb nliite a(ti.r v/dcr * jn 
order uiidei S bO u ik not fatal 
(leSi) 8 Cal Jj" (io! 04) Apportioniacut 
of inoctf;a"‘' <li I t 

(1920) 1920 r lb 101 (J( 4 1 4 hio il dc,.reo 

mido by tndoi'Cineutoupteliminiry 
ileciLO it-» If — Al HUic of sipartto 
Cuil(Ui.r ei'iiueic)' in irrcgulanty 
Notes 

1 (1929) ID’O All 232 (-53) 


(1031) 1J31 Outlb 43 (IC) Ilut Court can 
lutcrprot piciiromary decrco and 
rho roiucf accidentil mikUkes 
(See also (IJJlJ IJ2l Ail C5T(6o8 
(oJ) Ortlrr in which piopcrtica ato 
to be sold— -Put lU issue and ncgi 
liiel— Not jucorpoiitod in prolnni 
iiirrdcciee — Not to ba introduced 
in the riiiil docrce) 

[•se- -ilvo ( 1932 ) 10^2 Loin 130 ( 140 ; ] 
2 ( 1927 ) 1 J 27 All aSD ( 589 ) 49 All 809 
( 1033 ) 1933 It-iug 323 ( 32 o) ilortgajo dc 
ciee with intirckt at contrict rate 
till suit and at Court rate till rcali 
/ition — Judgo on applitaliou by 
del ndant allowing lustaluii-iits and 
oidcriiig thit decree should cease 
to bear intcrc»t— Order 13 without 

jurisdiction 

C^a also (IjOO) 4 lad Cas 5iU (347) 
iCal) ProMsion lor auy further lu 
tcrekt than that proiidcl lor Ja 

1 rcliuiiu irj decri.B cannot be added] 

Note 9 

1 (1900) 2iXl4\ 521 (323) 

(1910) 0 Ind C ik 323 (325) (All) 

2 (11.91)11 All 27S{^sO)ffc B) 

Note 10 

1 (191S)1JI8 foiu 217 (218 21^ v i 

002 
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Final Decree in Soit for S\le 


Scu. 


it has bcea held that an application for sale of the mortgaged propertv maj be 
treated as an application for a decree absolute * An application for a final decree 
in a mortgage snit need not, bowerer, be in Kitting ^ Kor need the plaintiff, in his 
apiilicatiOD, deicrite t/ie 2Jro2>4rhei i\ith respect to which he asks for final decree 
for sale and therefoie if an> item is omitted in the application, it cannot be con- 
tended that the final deciee should not be passed in respect thereof* A benami- 
dar-transferee of a preliminax'j decree maa appl} for a final decree ® 

11 Notice to ludgment debtor if necestary before patting final decree 

As has been seen in the Note 7 to B 3, ante, this Buie also docs not re- 
quire any notice to bo issued to the jadgiuent debtor befoie the pas mg of a final 
decree though as a matter of practice, such notice should geuerallv be gnen.on 
the principle that a partv should be beard before au% older is pas ed against 
him ’ here a final deciee has been passed ex i atte against a moitgagor to whom 
no notice has been given of the application foi final decree, the Court has inhe- 
rent jurisdiction to set aside the cz decree in furtherance of justice and 

equity* For ca«es under S 89. Tnuslcr of Propertj \ct, the uudermen 
tioncd caocs * 

See fli'o Note 7 to R 3, ante 

12 LiraitAtion for applic&tion for final decree 

\u application for a final decree under 0 34 is not an application foi ezee»- 
tion ‘ Tlie article of the Limitation Act applicable to such an application is 
\it ISl and time begins to run when the light to appl> fora linal decree ac- 
crues'’^ On this point however there was v confiict of opinion under the Trans- 
fer of Propeity Act The reason for this was that, under that let, the proceduio 
was to gel an 0 / (ft r abeolute and not a /jMrtf ihoec Tbice views were taken of 
the question — 


2 (1017) 1917 Mad CC1 ('*09) 

(1900) 4 lad Cii 42 (4S] (Mad) 

(1909) 2 lad Cm 433 (433) (Mad) 

(1925) 19-0 Lab CIO (04'’) 

(Contra (1J23) 1923 Sind 14 (lo) 17 
biud L It 2'5j 

3 (19 ’G1 19^0 Nig 152(151) 

4 (1929) 192J Ml 531 (551) 

0 (1910)1915 Ml 2 1(205) 37 Ml 414 

Note 11 

1 (19'’0) lO'CMiJ 105 (107) 

(19.-5) 1 '35 3Iad 71C (71*-) Noti c i-cnt to 
bomo defendants oolv— Application 
•.an be di misled onl) as against de 
Icsdants to ^^bom notice bas not 
been fCDt 

(I'^OC) 4 Cal L Jour 317 (3is) 

(1901) 2jMad 50 j (./OT) 

(192’) 19.2 Nag 17a (l77) 

(Ib’i j 0 C 1* L R 5(7) 

(l‘'J9) .2 Mad 133 (ISv) 

(U:-') 19''l Mai 393 (394) 

2 llOOa) 32 Cal .53 (25o) (t li) 
^l93a)1^35^5^i71G (717) ApplKation l«c 

lioal dtcrci— Nolle- to all jartiesis 
not compuUor}— Bat li any larty 


19 N: 


1J23 Nags 0 (520). 
I U 121 Ncitj c fectved— 


Dviendaiit uot aj j earing — Second 
notice not scce <ary— Jf oao is 
ordered but not KcrvEd, there is no 
ground for rettiu^ jeido the ee 
ptrte decree) 

3 (I'vy^) 2 Ind Las 941 (943) (Cal) 

(1901) 27 aivd 40 (42) 

Note 12 

1 (191C) 191G Mad 5’a (523) „9 aL.J 4SN 
(1933 1933 Cal 503 (-;03) 

(19^3 1933 Cal 793 (79 •) 
la (1919 1919 aiad 709 (710) 42 ilaU 02 
(I 135 1935 Rang .39 (2iU) 

(191'' 191S Ml ( "C) 

(lOl'i 1913 Nag 13 (ol) l->NagLR''G 
(1910 X91G ret .s2 ( -. ) 1 l‘at L Jour Go4 
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(1) \.n ipphc-ition for an orjcr absoluta was au application foi execution® 

and was go\erncd b> Ark 179 of the Limitation \ct of 1877 (now 
\tt 182 of the LnnitatioQ \ct of 1903) ® 

(2) The proceedinaS for an order abcoluto under the Trausfoi of Property 

\ct were proceedings in suit* and tint Vit 178 (now Ait 181 of 
the Limitation Vet of 1903) w is appliciblo to them '' 

(3) Vrt 173 did not applj to applications foi older ab'oluto under the 

Trin«fcr of Pio{‘Ctt> Vet is tho\ were not applications the 

Call Procedure Code, within the lueiuiug of that aiticlo® and 
therefore thero was no period of limit ition ipphcable to such an 
ipphcation 

Vll Ihcsc ci'cs ire onlj of icadcinic intcrcat now m new of tho fact that 
it IS rrada quite clear that a» apphcition undei this Rulo is foi a final dcciec and 
not one foi « 


Where tho Coiiit in effect directs the sta\ of piocccdiugs for i final 
decree lunitation runs from the date of the icmoxal of the bai Wheieaminor 
plaintiff 3 next friend dies iftei pichmioara decree and no now next friend is ap 
pointed tho «UJt must be deemed to be in ibevauco and the limit ition for an ap 
plication under this Rule will si ut fioin the date of tho plimtiff s attaining ma 
lotit> S h of the Limititun Vet will not however apple to such a case smea 
the apphcition under thi-' Buie is Dot one for execution 

Where the prclimmaix dcciec duetts tho inoitgJeCO to pax off a piior 
mortgasS as a condition of his enforcing his own mortgage tlio time lequisito for 
i«cerlamiiig tho iniount duo to tho piior inoitgaoCe miybo deducted when cal- 


culating linutatioQ for an appltcaliou hi 
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limo lb fiNed for pij meat to tlie piioi moit^dcjeo the plamtiff ib not entitled to 
cliim thil limitation doCb not be^jm to luu foi his application for final decree until 
he has pud off the prioi inoitga,je hoa\evei long be maj take to do so , ho is 
only entitled to a deduction ol mx months fioni tlio date of the prelimmarj 
decioo ^ 

Where, on an ipplicition foi linal decice, m extension of tune is granted 
to tlio moitgigui, and a fresh ipphcatiou is mode b> the moitgagt-o subsequently, 
it IS to ho deemed a continuation of the prcMous apphcition 

Wheie an appeal is piefeiied against a piohnuinij decioc, limitation for 
an application for a final decice lunsonly from the date of the appellate decree 
ind not from the expuy of the peiiod fixed bj the lo^er Couit for payment,** 
tiiough tlio appellate decree is passed three jeais after the expiry of the period 
fixed by the lo\aer Couit for paxment *■* But the dismissal of an appeal for non- 
pjoseciitton does notgno use to a fiesh stalling point foi limitation for an ap 
plication foi imal dccieo*’ 6ee Note 9 to S 148 

Theie is a conflict of opinion as to whether apliintill, who obtained i 
decree under the Tiansfor of Piopeity \ct, is bound, on the coming into force of 
the CiTil Pioccduie Code. 1908, toapiily for a /umf rfecirc before proceeding to 
execute Ills decree The Higli Courts of Madias and Pitnaluve held that be ib 
not bound to do so uid tint t ho Code will not affect bis lights to execute the 
decieo whicli bad vCbted id him undei tho old law ** The High Court of Dombvy 
has, on the other baud, taken a couti ii\ new *•' It is boworor clear tint whore 
tho right to apply for an oidci ibsoluto is bmed b\ limitation even before the 
Code of 190s came into foitc no fni>li tn/hl to apply foi a liual decree is cud 
ferred by tho Code 

Ibeic 13 no liioit ilion foi the luoitgagoi & apxdicition foi deposit of the 
inoitgigo mune\ under the picliminaiN decree*' W beio an aiqilication for tfiiiil 
decree IS dibini'i'od a subsequent ap]>bcttion is not for a ie\ iv tl of the proTious 
application *“ 

13 Mortsasor s rights before conlirmalion of sale 

Bxcii befolo the amendment of 1929 it was held that the light of a. inoit- 
ga„oi to redeem uuder a mortgage decree w is not lost till tho sale was actua lly 
~ (Uut <-ce lUo (1017) 1017 Ourtb Jl 

1J2) JO O C 20i] 
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licld and confimtJ ^ Tiui'i it was held thxt tlie could ai’i'b to stoii a 

Stic under O 21,11 Oy,* ui lii\o the sile sot aside umlci 0 21, 11 S'J ■* Tho 
amendment of 1221) gue» cNjncsa le,’islati\c sinction to the sud \ lew, n imcK , that 
ilic inorlo'oOi s Unlit to it-deeni continues till the co ifiivialwn of the sale 

111 tills connection It iiu\ he noted that, under b b9 of the Tiansfer of 
X’roj)crt^ \cl. the defendant 5 ii,;bt to icdccin and tho bccuiit^ hecamo both 
on tin lussin^ of the oidci absolute* 'ilie woids ‘as to tho 
cNtmguishmcnt lu\c liccn omitted m the pie-^nt llule with tho effect that a hnal 
dcciec dccs rot now LNtin.,ui'>h the nioitgago secuiitj oi the ii^ht to icdcem ® 

Wlieio i iierici 1 In3 been lixcd foi the pijnient of tlie moilgajc inoue\ 
under the pichminiiv decree* it is not oiieu to the inortt'i^ot to pav the mone^ 
before the date lived with e'o-ts and interest calcuhled «;> /e f//e dutc of payment 
onh ami a\o d fultliei liiinhl^ for eoslsand inteiest ” 

Sa af'ij tl 0 iiiuleinicntionod cise ' 


14 Payment into Court 

Unlike theii M'.HiisifS o' the Tl iiisfci of Piopcilj Act undci which 
the dcf( I dant h 111 to I a\ tl e nioit^a^i moiua citlu l to the i /tiin/i// o> into the 


Note- 13 

3 UO-J) i ’-J Ml ' ' t ill! >l 111 »>0« 

IIJ’J) IJ*' 1 It I. Ml 

(IJ.OJ 13-0 OudU 201 ( ’Oi -'0“i 

iIj:o} 1 1-0 \ii i»r. d’o' mmi? 

UtllO) IJIO 1 U <A 1 i'dC I Juui 2ol 
il JlD'l InJ e 1 IjsUaOJfUly 
U0i0)3) 0 1' .1451110^) 
iltdA 102 j ^lad llUl IllOi) Imtl Oecicc 
fer i-aU not cieeuieJ— Mwtsigor can 
IriDg etpiratc <uit fnr icdonptioM 
LLut ".CO (1‘J’ I) 1J33 1. 1) 3J (13. 43) 
'O (.'ll 1401 Held (lijt I iior to 
VmcuJiii uc of 10 ’0 u,.hi of Kdemi* 
tion wjh fstinguisbid l\ ilie tale 
lt^elf even litf re c(>ofiri i.ition and 
il u tlul til Jl of IJ-J I not ir 
tro 1 iiiifl 
(lOOo) 38 411 3S ( )) 

118091 CO Ml 354 (3'(,) 

(ISO") lU M! 20j ( 

UUOO) 3t„l r ]oir ' 

(1 ) 0 j) I an 1 I r,oo coo; 

(l«S) 1 M ,l 1 IH-IS) 

il’Ci) 1 e .1 hi •> IMS) (H J 
tlOOl) 1 I II ^ I-)",) 

1 (I'jto) 1 e..i w N n u II 
(1J02) 3.1 M I , ( , ’ K| 

(1809) .3 Mt! . M s^j 
(180 o)23l 41I ' h 

(1001) Loiii 101 UO ) 

[But Ml. Ilhjh) J , ( ,) -,H (“OI "10)’ 
[Sec also (Is 17) .1 e 1 l S3 (Ch ) tulp 
not s t I'ldi* nil li I Older 21 Uule SJ 
or R JO — sil" mil i b no** iiied 
’a (1044) 1034 e-al 633 (s33' I ten tl h^L ll 
onlniii ilioii 1 - dll i) 1 be il < t >1 
ibc jii l..mcut debtor luui ilf 
(1J73) 1953 I ill !ul (luC) 

4 (1 100) 33 Mid 03? (Ml 042) 

(1J34) 1934 Oi ih 8^ IJi) 

(1934) 193 4 Cil bsl (bhh) 

(193J) 1 J.JCil 3-3 (J"G) 

(1J30) IJ-U I’ e. TO (SO) 43 Ml 3G4 47 Ind 


tl'PiUPt) 

I1J20I 1) 0 Oiidh -39(3 o 4) .3 Cinlli Ca> 

fl *141 Ml* Ou Ih -09 (.11) 1 OC 847 

I yttclosuie MI it— l{j„ht ff ledomp 
tioii «ul)-i t« till filial rliiiit— No 
<jue tiou I { limit itiou 

tl'iX3) 20 lud Cas SO (f0j(41)) 

(1918) 1J18 P C 34 I33J 40 Ml 407 40 Ind 
tIpl'Od’C) 

(1931) t 3 Ind (.n S3-> fh37) (M id) 

[But SCO (iOOo) 3J Mad 37 (40)] 
llOOu) .8 4)1 7i8 (7b0) I’tiaon ad\ lining 
nionei to uiorteigor l>i pajnie olf 
mortgage after ordei ilisohiio bat 
befute >>alv is ciituJ*'d to subro^a 
lion — List elan i lU 8 sj ouh rufeis 
lu I iilUi louiiiiud witb t-vceiition 
ol n ile<„c 1rcui.s mi dois not 
idcct ptiiKiplr of subifigation 
rtlMi (18SSJ J5 Lai s4(i (5o3)^ 
i1I0j)J(i 1 W N 111 (mil sil( I, con 
Itiined mult,, tge siii si« 
llJ"*’) 1J33 t I It (1 ) 4s Jn i \ii tl I 
MU( *(l M 

tjihj 1 »ih M <( lo mo ) 

1)34) 1 13. Ml M 0 9 S ) 1 Ml 1 1 

U »2>| 1 *3 I II . I (I I 4 I e il ( 31 
(lJ3'‘JlJ3hNolt.ss,(,} lilliiuti 75S(Ull 
(1 I”) 1 *3 I 1 IsUls ) 11 It 4 j 3 I'lr on 
till liiia 111 >1 ' ( ’ I " ''■I M e 

in iini„ iftci till i' di riebuttcfore 

ill siititle i t ubi 'g itioii 

(But SSI (I 132) 13 Ml 0 (SI 
(I ) Cl 1 Alad sjb (si I) 4JaiidiJl 

I (1 Ki>j I Nia L K IOC no ) 

(S c (lss5) ^ Ml 1J4 (IHi) irojirty 
inn t tl s< 11 1 --f le tils time tiitd 

I I tlie Couit) 

7 ll‘)lO) S lull (.IS sOG (sOG) (Cal) PUmtiff 
diingafi..r date of order for pnpient 
'Ilia ben substituted — tre b order 
lot iiyiuiiit into Court must be 
tiLcu bcfuio sale takes place 


3i26 


Tinal Decrfl i>. Suit lou S\ll 


SCH 


5, Coifr^, this Eulo proMclcs tint it should bo piid tJi/o </ic ^ But suppose tl 
4 money j& paid out of Court to the mortga-jee Then, if such payment is made aft 
the decjcc 01 after the order absolute (under the Tiansfor of Property Ac 
IS pissed, 0 21, E 2 Mill clearly apply and a payment can be certified to tl 
eaeculiDg Couit , in the absence of such ceitihcation within the limitation perio 
the c\ecutms Court will not taho cognisance of it " Bren if the payment is mac 
liter the piehvunaiy decree and before the Oido ahsoUitc or the final decree 
passed, the Couit cxecutinq the final decide cannot, by \iituo of the pioiisions ' 
0 21, B 2, leooguise such a payment unless ceitihed ^ On tlio question whethf 
the Court dealing nith a>i application foi a final dccicc, can lecognise such 
payment, it has been held by the High Couits of Madias^ and Lahore^' thj 
0 34, E 5 piaserihes only one method of payment, namely, inio Cow? f and that 
payment out of Court cannot bo leeogmscd On the other hand it was held by tl 
High Couits of Allahabad,® Calcutta,^ and Rangoon® and by the Judicial Commi; 
sioncr s Court of Nagpur,® that such a payment could bo certified to the Coui 
(though it 13 not the executing Couit) under tho piovisions of 0 21, E 2, thf 
tbeiefoio a certified payment cao bo recognised, or a payment can bo certified b 
the Court dealing with the application to pass a final decree but tint a paymen' 
not so ccitiGcd within tho period of limitation prescribed therefor, cannot b 
recognised The High Court of Patna,*® tho Chief Court of Oudb*®'* and th 
Judicial Comnnssioner s Court of Nagpui*®*^ ha\e held that such a payment can b 
iccogtiiscd under 0 23 E 3 as an adjustment of a suit, though in a late 

case " the N igpuT Court has disagvecd with this MOW on tho ground that 0 22 
E 3 cannot apply to a satisfaction of a dccrco aUcady pas&cd The Hinh Court c 
Lahore has also held that O 23 R 3 la inapphcablo to such i payment "" 

Tien in cases iiisin^ under the Transfer of Pioperty \ct, tUoio was i 
conihet of opinion, but of a somewhat dilTcrent nature It was held by thi 
Ulaiiabad Hi„h Couit and tho Judicial Commissiooci s Court of Oudh, that 
pioceediiig under S 89 of that Act for obtaining an order absolute w is a procccdinj 
m execution, and, theicfoio tho Court dealing with an application for in ordei 
ibsoluto, being an cxuutino Court could not lecogmso i payment iftor tlu 
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prohniinars decree unless it Ind been certified witlun time The High Court of O 
Calcutta, on tlio other hand, held that a proceeding for an older absolute 13 not 
one in «.\eculion, lud tint tlio Court dealing with iuch application can lecognise 
'■uch piM'unt> e'pocialK as S 89 eapiesslj pioaided that pigment maj be to the 
2 /nntj f/ or into tlio Court 

\\hcic the decieo 13 not ono under B 1, as in tlio case of a compromise 
decree H 5 docs not ipply uid tho Court cm recognise pajinents made out of 
Court r iiho tho undermentioned evses *'* 

15 Return of document* relelins to properly 

\S lieic the prehmmart decice does not piovido for tho iiiyment of damages 
lt% the plainlitT to the defendant if tho plaintiff fails to deh\er nil tho documents 
relating to the m rt^iged propcrlv as directed by tho decree the Court cannot 
grant such lelicf h\ w i\ of tveculion The iuort„igor mia sue separately for 
damage' * 

16 DumittsI of mortgas^'^ < application for final decree 

0 34, R I lequires onh that tho plaiutiff should for a find decree 

His s d qi nt ihrni'i i' not mr ground for dismissing his application If it is 
dismissed on this giound it sin uld bo vet iside and a (lual deciee pa&sed ^ Tho 
Cour*’ can als entert un i fresh apphe itioo for fin il decree in such a case® An 
application for final decree cannot he dismissed for faihiie to give /n/ of pioperttes 
m respect of which till tin il <h‘cicc wis piaaed foi 01 for i n-> ig culctilatton of 
uit >r t 


17 Directing that the mortgaged property or a sufficient part thereof be sold 

\s to the Couit s jiowcis to direct the older in which the mortgaged pro- 
pcitics ate to ho eoM w Kote 10 B 4 and the undeimentioncd case ^ But tho 
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iifu il to tc tore it is failure to 
c).eici e yui sdut 011 ested by law 
(IJ33) IJ33 O idh -ig (231) » Luck 490 
192 ) 1J2 MU3i{4lO) 49 All 695 

fVeaUod 31)1031 Mad 9S ( 90 
<J) [iisuu cal for Hut Ukmg ct.cp> 
s oidtttd- PciioJ of tliito months 
under O < K j nut given— (.ftia 

(1 US) 1 )1H \U ^<^J (ISO) 

l.See «l o (193-i) iO o Oidl '(2 1) 
hUiI 4Jt I 1 miuarv decitu (oi 
svle 1 ■» acd— lipli ktiuii for nukl 
dicreo U l isccU i iide; O J U3— 
pi «. «t on aftir 1 ir o 1 o( 21vears 
uukiV 151 to SLt di di mis=al 
should b ei tutv ed nd final 
decree pas cd 

(bee nl o (U33J 1933 Mad oa (5C) 
III nil »al for non j ivment of latta 
— ire b aiphikiion alloved under 
O J K 4 and S 141) 

J tUMjl927 Ml 439 (410) 49 Ml 592 
Note 17 

1 (1931) IJol Ml Oo. (CaS Ca9) Order in 
which piojcrUes nro to be sold 
r\i ed in issue and found against— 
2*ot itovidcd for m preliminary de 
ctee— Not to bo incorporated in final 
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) Couit Cannot overrule in\ '•ptcibc piovision in the 7 ttoi lijajc deed tt^el/ conccTit 
mg tlie matter 

^\here lilt inortgi^ed piopcrtv his hten touipnlsoi ilj acquired b> the 
Government under the Lind \cquisition \ct the rights of tlie uiortga^ee ire 
transferred to the cnnii ensation iwarded under the \ct 

Similarlv vvheie i shaie in jomt fimilj proptitj has hetu moitoagcd luJ 
subsequent tlicic o there is i Iona fide imtitn u of faimlj pr ipeitiCb in which tiie 
specinc prnpertv morinaged is. allotted to inotiiei co parcenei the mortgagee can 
onK procet 1 a^ambt the propciti allotted to his inoitgioor \ inortgigee cannot 
release from hib cl lira inj portion of the piopeitie» so as to piejudice the persons 
lulere ttd m the otliei poitioiib* 

hole the ]ud„metit debtor contends tint the decree iefei» to some other 
piojieit^ than the one inocecded iciiust b\ (he judgment citditoi, it is for liim lo 
show which tint pinpeitj is"* 


18 Power lo enlarge lime 

It 1 as vmcndcl b\ \ct \\1 of 1029 tn)i>owtis iho Comt to enlarge the 
tiino li\cd fot pavmcul of tho motioage nionc> undei v pie)mmiar> decree 11ns 
renders obsolete the ca®es‘ before \ci \\I of 1929 whicli licid that as there was 
no provi 1011 lu li ifisthcie was tn R dor R b) fot enhrgeraent of time, the 
CoHit hid no power to enhioC ihe time liicd b\ t inclmnnaiv decieo for pajmont 
^^hLro V iichinniaiv decree is appealed from but tho apptlUte decree 
inereh coiihims the lowei Couits decree the tin c fixed fot juvmeut bv tho lower 
C ouit B decree IS not Ml 'n> w..\ e\tcm?od * Scc Note 9 to S 146 


19 Effect of (sle under mortgage decree 

The etfeci of i «skle under au ordmaiv u oac> decree is to v cst m tho put 
cluser the ii.ht title uid mtiust if tho judjnunl dcLlot But a sale trader v 
morteiaV dccico ] asbCa tho mieiesls botli of tho uiort^i^or i» well as of tho mort 
gi„ce ' liere the nmn^agee his w lived 1 1> cliim against v pirticul ir iiiort»agor, 


]s r 

(I III ICl (UJ) WIeic t ur« 

jw iiig nior igt. dc r Rfiu t 1 
1 1S dosii urJcr in >]ii hprojKru 
ir to Ia. uld s cutiOR Court «. >u 

II t I 1 rs Cb I r in I c}|jn„c it 
la (1 )IJ) I nj 1 i I ( s^f 4 1 I L J -O' 

1 (moj) 1 InJ t * ul I. sj{L 1 
(l.^i<jGCjll Jour 71 1 ("t I 

J (Is j) C 1 1 4 (lA) 

(:?• J) -0 L .1 If') 

(1 &*) 1 C 1 I Jour -Hi (; V 
(l=.a ) 1 ! 11 
4 (1 H. ) Cil n iC- ) 

J (1S"1) — ''Ulb W J. u 0 (^41) 

Note 18 

U (IJ 1)1 n It. ns '3 (J’^) lu »rantin.. 

tin II tc;( 'a ol ni.rt^a„i. sLouIl 
al oIa roll il II 1— Merlin cl labt-r 
J [ I I I s t r i t f — Time sboul 1 
I l ill il J in ilIv I'l allow 
I tl to t ij Ici Cl t frs in 

I II c U al n SI siiiluiU 
1 ii I) 111 rj (iTj) 

n I 1 ( S, "1 ( -.){Ln) 

I I Cas -I ( " I W OuJli las 

‘ n n ) 


(IJOo) lOCil M N JID 1 n I 
(IhJ I IJ VU {I8s; 

(lUO) bind I J 413 ( 414 ) ISOiJhLj 
(Ih J’aC I 111 ( 31 ") 

» (in ) IG li a L u -J ' { i) (11 1 ) 

IVc (1 -j) IJ J Vll l>. I (UsO) l{ 
late Loan itbriuiiig dlL^c^ is no 


lAiuod to extend the {.cr o 1 ] 

II » 1» lJ-1 L 1 o (7) 1 T IJ. 1 cr I D te 
tx J 111 pr Unit in lU t c h uoi 
ifltclc Ms q pea) 

Il'-sJJl Ja>ii r. (I ) ;/r , 

Cuuri, lilt □Ul that pi.riod liojld 
l«. i. ni* ule 1 troi I il dr rcc 


Note 19 

I (lb S))- Mil 10-1 (11 ) 

(ISj ) lu Mid 1>I (Uj 1 <) 

(Is oJCOl 11 0 HJli 

(I I- H -J Vll 1 • Uj( ) M Vll sSa 

II )1 I \114 7(4 / 

(1 r ) IJ.J Italic is ! (IsU 

tl u (I Jl) 1 I I 1 Mil 

a ii» 

(1 a } 1’ Ou lb L 1 ( 1) 

(1 M J 1 ' . I all ( (1 u I > l''V J Cal 117 
I'ircl i.o is 1 i.i ) II r ,4^ I in 


jiiur III -<‘1111—1 ftbtoire 

d II 11 II I in rt r h txl ij 
„u Lt 1 ll 0 nil J I I ni It II, c 
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tl e ^le doe>> not nrcrilu on the tijjhts of tint inoittiigor * 

An> onhi^c*nc:it which tikes pUco in the mteicst of the niortgigor subse- 
qoLiit to the finil decree enures foi the benctit of the nuction puicha^cr * On tin- 
other h’’nil. ho islnhle to pn the (loioinment levcniio Tcciuing duo on the pro. 
pertj ifter the puichi'O* 

\ morlf,i£;LO decree holder puichising the inortg igod propcits in e\ecution 
rf his decree is not hrund to „i\e credit to llio moit.,igoi for the in iiket lalue of 
the propertv hut (>nl\ fm the n-tml piico for which lie purclus^d it 

A mort^i^ee who Intnsolf purchases the tuortgi„ed piopeitj m oxecutiou of 
his decree for «ile htcnmcs tlie ownci of the pioptrti ind cannot inaiutam, as 
igaiust subsequent purcli iscis t he ]>i>sitiun tint thomort(,ige still icmained an 
encumbrance 

•SVe al'-o tiic undcrnicothmod cisPn*^ 


20 Execution of finxl decree for sole 

Proceedings ioi stleuniUi i timl deciec or undei an ordci absolute arc 
proceclings in cvecutinn * C. nst juentli the Court <\ccuting the hnal decree 
t'nnot gri behind t\io (Um*. t'i>u4h b^ louscut of panics, accounts not allowed 
h\ thadeci ecu: he t lei in iMcuiion ‘ \ mere p/r//tncti<r/ 1 / under E 4 

i» incjpahh n i' iK the f/ /a' decree Hut cm be executed* But 

where in icis' undei tin. Iimseiof I’l ipcitx \cf a deciee was executed with, 
oat an ordei al;so]u*e Inrin-i hei » obtained md the JutJ.!/ntut Jebtoi did not raiso 
ana clijection to such cnuiso »t the pio]»tr lime, it w is held tlial lie wis estopped 
from raising the contention subsequeull> tint the dccicc was not executable ' A 
decree for silo pioi iding in tcinis that tho rights of piioi moitgigees should not 
be prejudiced is nut incap ibto of execution * 

No aiturh leiit is nccessirv before sale under a mortgage decioo' and, con- 
c,equenth,0 21 B 'j 9 docs not appK i<» claims ptefcricd Jnimsb tlie execution of 


sul roijat d to plaiiilill s fight« 

« lUn (mW) loss C il 112 4 t) 
t) Cil 111 11 

[S.caUoUOiS) lOlS Pu 522 (52S) 
ifortgig" deeref. ju fnoirof *3101? 
ri3rcga..(( under .il<.c<.i\i luort 
gages— ]’uri.liii»e li> him unler prior 
rairlgvgi decree— Si]W|Ueiit on 
umluiiite oter the ptoi sd-l is 
ds lro^cn 

2 (tail) 12 i„ 1 Cis JOJPOO) (li b) 

■3 (1801) 111 C lUi I (I7(j 177) 17 Ind tpp 201 
fP (J 

(ISO .) IS at id -1 i2 (lOa) 

i (1912) 10 Ind C;s JIO (212) lOCilSO 30 


(• ■ ! 1 ' . . • . for 

- u 1 par 

ticular prop rU sold — Subsequent 
rorrLCtiou of decree docy not aflect 
\aliJit) of sik 

(1105) 27 All C2 (00) JudginLut debtor 
slandini; li> iiid allowing «8lo to 
lito iluo Is estopped fiom ijuts 
lioiuiig \ ihJiU of s-ilc 
Note 20 

J (IJOO) J Oudh Cas 1 (7) 

2 (tOOu) 23 Ml 193 (lOA 
(ls93) 1 Oudh C\, i'J (ol) 


(1918) C xl 45J UGO) 

(1930)1930 Ml 320 (520) Tiail decree 
p»«setl ht Court h lung jurisdiction 
canuoi lo conleskl Li judgment 
debtoi who rcinniis ibsciu 00 solirc 
being serxed 

(1901)1901 Ml WK 23 (27) Dcnee cannot 
bo executed agtin.t person not 
named Ihoieui 

(1917) 1917 P It 5S2 (5s&) 1 iinl decree pro 
xidiug for interest winch was dis 
allowed b\ the preliminirx decree — 
KsincJ; of jujgjijciil deblor js b) 
apfci) and not objoclion m execti 

tlOil 

(1931) I'lU Oudh 121 (122) 
a (1916) I'lIC Mad 79o (793) 

4 (l90o)8Oudh Ci3 75 (70) 

tlJ21) 1921 1st 320(320) 

(lS99)9afad LJour34J (J-,01 Cas,. beforu 
Code of 1 IDs— Dtcroc not executable 
till order absolute 

5 (1902) 5 Oudh Cas 2ol (251) 


C . ■ I . ■ -P X. ..Ji..,-, 

7 (IS70 SO) 4 Pom 51 j (o 20) (F H) 

(1903 01) 2 Jj 1$ U 138 (131) 

(191C) 1910 Mad TsG (7o8) 

tSce ako (1932) 1032 Mill 710 (718, 
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nlortg^gc i3ecrcc-> ® Undci S 20 of the Oudh La\\s \ct (Will of 1S7G) tlio 
restrictions imposed by S GO of the Code are applicable to mortgage decrees also •* 
The tiinsfeieo of the mortgagors inteicsts after tlio final decree is not a 
nccc&oar> partj to tlio e'cceution proceedings^* 

A Court can sell under a mortgage decree only the property comprised m 
the mortgage “ and the mortc^agee cannot, m execution of Ins moitgagc ilccrcc, =cck 
any rcmtdy against the other piopeitics. of the moitgigor 

Proceedings for execution of a final decree for sale cm lie stued undci 
0 il R 6 of the Code*® 


0 21 II S3 of the Code doca not, under the evpie s Iciins thereof, apply 
to mortgdnO decrees ** 

21 Tr«nsfer of final decree 

Prior to the addition of Cl (e) to Sub S 1 of S 17 of the Registration Act 
by \ct Wf of 1929 a transfer of a final decree foi silo \\ is held not to roquue 
registrition* but now the law is otherwise 

22 Injunction restraining mortgagor from receiving income of mortgaged property 

Vfttr a final decree for sale has been passed m a mortgage suit, the Couit 
Ins no poiscr to grant iii injunction restraining the mortgagor from xecoiving the 
income of the moitgigcd property It can only bring tbo pioporty to sale * 

23 Conitruction of mortgage decree— Se< the UQdermcutioned ciseat 

24 Appeal 


\n ippoal lies from a final decice for sale as from my otiior decree Such 
decree is theioforo not open to lovision under S lid * 

\n order lojocting an application for a final deciee amounts to a dismissal 

of 1 ho suit ind as such is appeal iblu as a decree ® 

71J) Rent decree under Estates 
Land \ct a htch giacs Urst charge m 
not ^ inoccg igo decree «o a claim is 
sU li liable) 

8 UjO ) UOi \mV N C2 (CV 
(10,1 ) 1J12 Lib CIS (01^) 

(Slo( 1J31) IJll Lih 170(170) Com 
jromi«e decree in inouoy suit {lo 
Mding thiv a hou c may bo teemed 
to bo inortgijeJ for the cl urn— 
pccri.0 18 not i lortgigo decree] 

0 (IvKWj 3 Oudh C i* 1 (() 

10 (19 0)liv0 

(UnimnlCaa UlU41)(\U) 

11 (IJ17) 1J17 1’ C IJ7 (201) 

[S e ilso (l^KDO) ,2 VU 412 (141) 

1 i<.n thoui,b inort„igcdccrce irronc 
01 1v lucludis lion byiolbccilcl 
1 roiicrtics il o) 

12 (See (iJOijOOulli C.H 103(103 103)J 

13 (1J2J) 1J2J lab ,1^2 (mj2) 

14 3rr flfsrt Vole 3 \ of O 3i 

(lint cc (UOO) 3 OuJh Cis 42 (1C) 

Suliiiill' 1 notcorri-cl] 

Note 21 

1 (192 )1J2j Oilb JJJ(J9I) .3 OuJh Cas 


Note 22 

l (1J1S)1215 Vll_77(2‘&) 37 Ul 423 
Note 23 

1 (ibjoju Mad .U (2,.l) 23 lad \lp 
(I C) 

'IJH) 1 I » Mai Ijl (IJo) 
l > 0 11. ,, ai 

■l (-Xp) (1 1) 


U‘-'jij 3 m 


(1831)3 U1239 (213) 

(1631)3 411 210 (•>19) 

(le'd bO) 2 All 34S(319) 

(187S60) 2 411342(314,315) 

(1900) ‘>2 411 412(444) Mortgage decree as 
pet plaint iirongly including non 
hyiotbceatcd properties also— Held 
iDtcution lias only to decree against 
b> potbccalc I i ropcctics ntcincd in 
tbo pluut 

(1933) 1933 On lb 1 (3) Mortgaged pro 
{ erty ordinarily moms b) pobhci.a — 
II u ly 1 irt IS lound lUTulid it Mill 
be csclu led liom the decric 

Note 24 

1 (19J0) > I’ll L Jour 312 (11 ;) 

(1J02) 2J Cil Oil r i3 Oil) 

(IJOJ)l Ind Cds 0 7 (r78 bTJ) (Cil) 
Order ib olulc (or ilo under 8 89 i» 
appcilkluo as a 1 ml decree 
(See (1 O’) 2i Mid 214 ( 03)] 

(1890) 12 \ll Cl (O’) (t 15) Order ib^olute 
under S bJ Tran fer of Propect) 
4tt Wing 01 e in iiccnlioQ is 
ipjcajalle under S 214 (now S 4") 
o( tbo (,0 111 

2 (191J) 191J Mad 70J ("00) 42 Mad 12 
(IJ21) IJ21 Cil Sal (5 2) 

(IJ32> 1JJ2 r lb .14 (2Ia) 

["10 (lJ30 1931 Pat— 3(2 o) Hut 
wbiro Court inurclv j>o*i poors pm* 
lug of dual Jecric on account of the 
licndenc) of in appcil again t pre 
linunarj Ir rto tbo rnkr is not a 
dter c— It is bo 'OK r tei i al U) 
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But nn Older illownig an 'ipplicition under tins Rulo is not appealable 
The reason is that tho order si inds in the place of the judoineiit and it is only tho 
decree that is drawn up m pursuinco tlioicof that is appLalablo 

V decision as to the order m which the moit„i„ed piopcitics should bo sold 
may amount to a deci>.o i£ it attects tho lights o£ co defendants ikIli sc * 

Sec S 97, Notes 1 and o also, on tho question as to whethei when, ind 
how far a prtliniinar\ decrcceinbe itt icl el in an appcalfiom a final decree 
25 Court fee 

\ii ajical frLtn i final decicu for silo should be stiinpcd with an ad 
laloicii Court fee ind not is an appeal fiom an ordei ^ Simiiarlj, the Court fee 
on an appeal against an order tejocting an apphcition foi a final decree is ad 
lahren on the amount elumed * 

Sec ifso Note 7 to S 97 niift 


26 Ce»t* not recoaerafale from morlsaso^ perionmlly 

In the absence of anjthlufi to tho coiitiaij in tho decico itself, tho costs 
awarded aoiinst a inoitgasor in a mort,^a^o suit form pirt of tho mortgage mouey 
and cannot he rccoaerod personally from Iho mortgaoOi * But see tlia undermeu- 
tioned cases * 

27 Dekkhan Agriculluritli Relief Act 

\ decree for sale upon a moitgigo under S lo (O) of tho Pekkhan Agricul 
turists Belief \ct is not a decree Mt$t and no final decree is noccssai> before il can 
bo enforced ^ But tho award of a conciliator under S 44 of tho \ct was held to be 
not e'lempt from tho requirements of S 89 of the Tiansfei of Property Act * 


28 Limitfttion for opplieation for execution of final decree 

Article 182 of tlio Limitation \ct applies to an apphcation for tho exooutiou 
of 1 final decree for sale parsed under this Bulo * and time runs under that aiticle 
from tiio date of the final decree ^ But when tbeio Ins been an appeal time runs 


•’a (1934) 1934 ilad lOd (19S) 

3 (U29)19''J MaluCiCisOt) 

(19«2) 1J32 Allhj (flO) ci3 Ul 301 
Note 25 

1 (1920) 19.0 Bom 101 (lOl) 

(iai4] 21 Ind Cai 496(lJs) 3o 4lU7u 

2 UJ-’O) 1J20 411 U9(U<) 

(IDOC) 12 Cal W N 10 8 (10’9) 

Note 26 

1 (IJ2J) 1J21 All 104 (104) 4 j All 030 

(lJ2s) 1028 AlidCOi (l/OC) Qucslion I one 
uf COD truction o( moctgago decree 
w* toiiOj I a c 

(19.0) lJ->6 \n 421 (12 ) 48 All 12a 
(1910)10101 It 1 (1) 2 Pat L Jour 51 
(IJ18) 1018 111 SCO (Jf?) 40 \n lOJ 

(1800) ‘’0 411 { 20) 

(lOOS) "o Cal 431 (133) 

(1007) ’0 Mad 404 (103) (1031) 1931 411 W 
(125) _ _ 

2 (10”0) IJ.G 411 C3 (Oj) Cokta 6Ul)«:queiit 
tofinil dccrceuccd not tc ad led to 


motfgage money 

(1033) 1J33 Lah 320 t3.>0) Non morlgagor 
dclcndaut rauiug faUo ileas made 
letsonall’. liallo for co»l« 

(1932)1032 Rang 153 (153 151) Unless the 
dcctca directs specifically a pni ne 
niortgagco defci danC u not persou 
all} lial Ip for co U of tbe suit 


(1019)1319 All 20i (203) 41 411473 
(1931) 1931 Mid -72 (272) PurclnBcr of 
equity of ipJciuptioa — linolous 
defeuee m the iiiortgige suit— Court 
can make him pcrhOiiallj haUo for 
co»t« of mortgagee 
Note 27 

1 (1916) IJIG Bora 00 (JO) 40 Lom 402 
(1924) 1924 Bom ICJ (liO) 43 Pom 172 

2 (1901) 23 Bora 044 (CjO) 

Note 28 


S 6a Transfer of 1 copcety Act— 
Tiino run> from order ab oluU) for 
silc under h bJ as till then there 
s no cieeutablo decree. 

[But see (190r) 10 Mad L Jour 503 
(viOl) Decree under S 8b is ca|aUa 


the order ab olutc for «aIo] 
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from tho ippcll ite dccice "* Whoioan ippcal to thePri\> Council is cli’»misscd for 
non prosecution tliu c\ccut iblo dccico is tint of tiio lower Couit ind Art 182 
ipplies ‘ S(c oho tho undcimcntioned cise”* 

29 Nature of proceedinsi far final deert-e 

Theto w i conllict of decisions, before tlie coming; in o fnreo of the present 
Codo of CimI rioccduie, is to whether protcedin^t foi older ibsolulo under S Sll 
of tho Truisfer of Piopetti Vet weio piocoLdiiigs in o’cecution of the decico under 
S 88 or piocecdings 111 tho suit itself some cises tiking tlui former \icw^ and 
otlieis tilang llio littui mow * This conllict is now settled undti the now Codo 
which mil cs It lIc u lint i decioo under H I is incipiblo of cvLcution'^ ind tliat 
the iirocei-din-'s utulci 11 1 lie luoctcdings m the •'Uit itsclf foi i supplement il 
decree ind not pioceLdings in e\tcution ‘ Hence the prov isjons of O 22 ippl> to 
proceedings for lin d decree '' Siinilirlj, tho doctrine of /is /icVi/env ipplius to such 
proceedings^ Hut O 1 It lOioferato v stigc not concluded 1)> v decree and 
licuce docs not ipi Ij to pioccodin^,s for Iiiul dccico so \s to oiulilo tho addition of 
persons who wore not piities to tho ptohmmirj dccico, is pirtios to tiio pro- 
ceedings for tinal dccico ^ 

30 Joint decree holder* 

Ouo of so\m il joint decreo-holdcis cannot certify sitisfiction of the decree 
bojoud Ins own interest m the docicc so is to bind tho other dcciee-lioldtrs ^ 

Undoi tlio Tnusfer of Piopert> Vet. where i joint decree under S flS of the 
Vcfc was passed in favour of sovei \1 persons some of them could ipply for la order 
ibsoluto m favoui of all ‘ 


5 (ll03) 20 Mvd It I12> 

1 {I 114) 191t P 0 ( > (u f Si. 4ll ‘>54 41 Ind 

till 101 (P (.) 

0 (UOj) Ifi Mid L Jour .03 ( >04J 
Note 29 

L USJllllj U1 270 (1.3] 

(18J7) 19 U1 520 (721) 

(IJO’) 24 UI oil (744) 

(lOOo) 27 Ml 02 j (1,27) 

(191G) 1010 Mid 0^7 (217) 

2 (,190J) 33 l.om 273 (’77) 

(1004) G Horn L R 1043 (lOis) 

(lOOo) 33 Cil b07 (h70) 

(18J8) 2j Cal 133 (13 j) 

(1894) 21 Cal 813 (823) 

SiC aUrj 11 e/uhouiiij cmet in tihich it 
lias held IhU tih aider absolute for sale, 
tl era %Las no (j;cciilalilo iliirco “ 


3 (192C) 19'>u Mid 415 (UG) 

(1017) 1017 Mid S44 (345) 

1 (1021) I'l’l Cao7l (3d2) 

(1033) 1033 c il 70S (70j) Final decree 
hased on a laljd and aicralira pteli 
ininit% decree emnot beheld to bo 


void — Mil for certim roieiu 
come loi 1 ib’p 
(1')3j) 1J3j Pit 335 (300) 

(1910) IJir, Mid .23 (524) 

(1027) 1J27 Pit 10a (107) 
(lOl>JnilJCtl253j2.J) 4bCal2i5 


Molt 

gigc '■ccuriU not exln)giush"d ly 
IfrcU-uxiaicy ieiie"'! 

(1921) 1921 Cil 5al (5-,2) 

(ll2o) 19’Obind 20 (21) 

[>ce iKo (lOil) 1931 U1 SsG (337, 
>S9) o3 All 2s3 ) 

5 (1919) 1919 Pit 430 (433) 4 Pit L Jour 210 

. , (F B) 

(1917)1917 Ml 42J (12)) 3J 111551 
{191j) 1915 All 27 (28) 

G (1J15) 1915 Nig 23 (2M 12 Nig LR 50 
(1902) 3 Ind Cls 701 (792) (Oil) 

7 (191G) 191G Nig 120 (121) 13 Nag B R G9 

Note 30 

1 (1904) 2G All lSo(183) 

(1901)26 All 313 (320) 

(1910)32 All 1C4 (ICG) 

2 (1911)11 lad Ci3 700(701, 702) 31 All 72 
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R, 6. Act IV of 1SS2,S.90 (1)] Where the net 

proeecils. ot any sale held under the last pre- 
Recovery of baionce cedini» Riilc aiG fouiid insufficient^'^ to pay the 
for *" *"*’* amount due^* to the plaintilf, the Court, on. 

application by him may, it the balance is 
legally reco\ erable'- horn the deteiidant*^ otiieri\ise than out of 
the jiroperty sold,*^ l'a^s a deeiee tor such balance.^ 


0 


Synovsts 


Noto No 


I Tran(f«r of Property Act S 90 1 

II AmendRients After 1908 2 

III PertonAl decree for beloRce 

ASAinst tnortSAgor 3 

(tz) Per-on il liab:ht\ of |»ui 

chaser from moitga^oj 4 

{b) Person'll lnbilit\ »>, a 

question of conslittcliou 
of the lustrutneat S 


(c) Pet-onal deciee \giinst 

potsoa not the moU 
gugor 6 

(d) Peisonal decieo agxuist 

the hens of mortgagoi 7 

(e) Personal remedj uudet 

compromise decree 8 

(/) Eight of moitgigeo to xt 
tach othei piopexties of 
mortgagoi before date 


Note No 

fivcJ for pajment of mort- 

9 


VI LegAlty recoveroble 12 

VII Legally recoverable otherwise 
Iban out of tbe property sold 13 

VIII Prior and puisne mortgagees 14 

(a) Costs against puisno 
mortgagee IS 

IX Insolvency of mortgagor IS 

X Limitation 17 

XI Succession certificate 18 

Xil Notice 19 

XIII Execution of personal decree 20 

XIV Appeal 2l 

XV Nature of proceedings under 

R 6 22 

XVI Miscellaneous 23 


Olhet Topics 


Ap^licatiou—Necessit) auil form of See 
Note3, 1'ts (IC) and 117) 

Coae See Note 11 I’c U) 

Court to uliicb It u to be made Sco Note 
2’ Pt W 

Form of decree See Note 3 Ft (20) 

Hindu Law— Ji mot membois liibiJit} under 
this Rule See Note C Ft f3)audNote7 
P£s (.Jaud£3J 

Jlottgaged propertie-i uot «uleablc— Lflect as 
regards letsoual decree See Note 10 
Pta (3) to (G) (11) Hid U2) 


Persoaal cotouftut in the mortgage— Express 
ot implied See Note 3 Ft (22) also 
Notes Pta i2)aQd(3) also Note 13 Ft 
(1) 

Scope and object See Note 3 
Sepiirato decree for fiersomJ rwncdi jf nrces 
saty Seo Note 3 l*ts (7) (10) (11) aud 
(I2a) also Note 8 Pt» (i) to (5) 

Separate suit foi persoiitl icmed) barred 
See Note 3 Ft l2) 

Two mortgace decrees in faiour of satuo 
Lecsou — I'ct-oual dccico how Itr avail 
able See Note 3 Ft (14) 


1 Transfer of Property Act S 90 

This Eule coiicapoiuls to S 90 of the Tiausfei of Piopeitx Vet with tha 
dilTerenco that the x\oid found between thewoid> aio and insuflicient is 


new 

As to the law bofoie the Tiansfei of Piopertj Act See tho undermentioned 

case ^ 

2 Amendments after 1908 

Tho Eule was amended b> the Tiansfct of Piopeitj (Vmendirent Supplo- 
mentary) Act, XXI of 1929, as f olloxxs — 

Order 34 Rule 6— Note 1 
1 (1917) 1017 All liO (150) 

C p. C. 305 vl 30b 


(1 12G) 1930 Nag 1G3 (1G9) 
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(1) The ^\or(l3 "anj sile hehl uiulei tiio last preceding Itulo” have been 

substituted for the words “any such salo ’ 

(2) The words “on applicUion by hiin" (plaintiff) are now. 


3 Perconal decree for baUnce againtt mortgagor 

This Buie provides that tho moitgagoe ma.y, by nay of application, obtain 
a decieo personally against the mortgagor, for the bahnco still remaining due to 
Him after the mortgaged property is sold ^ The object of the Eulo is to enable such 
V deexeo to bo passed in the motgage iUiMtsclf and to a\ oid multiplicitj of pro- 
ceedings In fact, a soparato suit foi enforcing tho personal liability would be 
barred under the provisions of 0 2,11 2 •* 

A pcisonal decree under this Bulo, will, however, bo giantcd only after tho 
mortgagee h is exhausted hia remedies against tae secuiitj , in other words, it will 
be gi inted only after tho sale has been carried out and tho deficiency ascei tamed, 
it IS a lelicf which will not bo grinted to the mortgigoo until that stage la re idled ® 
The mere fact, thereforo, that the plaint docs not contain i prijer for such relief* 
or that the original decree does not reserve a liberty to tho plaintiff to applj for t, 
person il decree^ will uot preclude tho mortgagee from applying under this Eulo 
when tho deficiency is ascertained Where a compromise m a mortgage suit 
provided for payment of tlio mortgage money in certain instalments and, on default, 
for execution by sale of tho mortgaged properties “m tho usual way,’ but did not 
reserve any light to tho plaintiff to apply for apersonal judgment, it was hold by 
their Lordships of tho Privy Council that there was nothing to suggest that the 
plaintiff agreed to forego tho benefit of the person il covenant, and that tho powers 
of the Court to give that relief do not depend on O 34, E G of tho Code nor are 
they derived from the clause m tho decree rosorving leave to tlie plaintiff to apply 
for a personal judgment ° 


Note 3 

1 (19SG) 1926 All 313 (314) 

(mi) 1927 Lvb *45(440 447> S Lab 721 
(1911) 11 Ind Cvs987 (989) So Horn 152 

la (190G) 28 All 8G5 (372) 

(1692) 11 All 513 (51G) 

(1389) 11 All 486 (468) 

(1920) 1920 Lorn 95 (00) 

(1902) 25 5rad 214 {2SG) (F B) 

2 (1920) 1920 Oudli 251 (252) 23 Oudb 

145 

(1902) 2j Mid 244 (2&7) 

(1922) 1922 Pat 450 (45S) 1 Pat 506 
(1922) 1922 Pvt 450 (456) 1 Pal 506 
(1904) 14 5Iad L Jour 490 (191) 

[See (1911) 10 Ind Gas 336 (337) (All)] 

3 (1032) 62 Had L Jour 170 (173, 174) 1931 

Notes 23 (a) (P C) 

(1931) 1934 Cal 420 (427) Before older is 
passed under 0 34 B 6 properlj 
ordered to be sold must lie first 
and KiUncc legallj recoTenhle must 
be left unpaid 

(1930) 1930 All G9 (71) 52 All 363 

[See also O 21, R 30, Note 4 Foot 
note (1) ] 

[But tins Rule is not applicable to 
cViarge Aetrees ^ 

(1)35) 1935 All 411 (415) Charge crcited by 

operation of Uw— Charge bolder is 6 
not disentitled from pursuing per 
sonal remedy 


[See also (1035) 1035 Oudb 200(202} } 
(See (1933) 1933 Mad S3 (53) Mam 
lenance deereo TnaWmg v,hole fxnuly 
property liable and creating ebargo 
on specific items — Charged stems 
need not be procei.ded against and 
exhausted before execution against 
other pjoperties — Vualogy of mort 
gage uecrees uot applicable ] 

4 (lb99) 18J9 111 \V N 72 (72) 

(1909) 4 Ind Cas 2oG (257) (Bom) 

(1933) 1939 Oudb 520 (a21) 

[But see (1924) 1924 Lah 132 (13o. 
136)] 

5 (1932)62 Mad L Jour 170 (173 174} 1031 

Notes 23 (a) (PC) Confirming 1920 
Cal 3S7 (98J) 

(1935) 1935 Vll 411 (413 414} Plaintiff 
claiming personal deoieo iii plunt 
— Defendant not denying it nor 
Coujt mentioiing anything about it 
in decree— Subsequent application 
under O 34 R 0 is not barred by 
res judicata 

(1933) 1933 Oudb 520 (o21) 

(1909) 4 Ind Cas 250 (257) (Bom) 

(1S89) 16 Cal 423 (425) 

(1892)14 All ol3 (517) 

1927) 1927 Mad 779 (760) 

1932) 62 Mad L Jour 170 (173, 174) 1931 
Notes 23 (n) (P C ) Confirming 1929 
Cal 397 (369) 
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It (ollowo fiom Nvlut Ins beea said abo\o that the Eulo contemplates a 
ifpnn/c ileciec beiM4 inssed for tho balance, i Couit will be .acting irregularly, 
iherefoic, in piouding, in tho decree for silo itself, that the mortgagee may 
pruceetl pe.'sonilh igonat tho mortgagor for tho b dance ' On the other band the 
piehminUN dcciee should not ducct that propcities not inoit„aged should not 
beprnccedel igiinst the 4ucstion must be left for decision at the propei time * 
But whcie, it the tuiio of the ongmal decieo a dictsioii has been given as to the 
j'cn^rtiial lialiilil'j of the dcfcndint, tho question cannot bo raised again on 
„encral pimcipks of jtiih ata^ V deciee for s ile, proa idmg foi execution thoieof 
pei-sonilK i^iin>t ilio nioit,,a,^oi in ciso of deliciencj, though contiarj to the 
provisions of R (i is not void on that giound No fiosh supplementary decree 
uiulei R (> Lin lie in-'ud" oi Is ncccssari m such a case,” before enfoicing the 


(IJOI) 11 t il 7 li (. 11 ) 

(IfjsJ) ls.sj \il U N U I (lAi). 

IIJ07) lOlIif I 4 11 ii 
(1907) n Tom ’U lilsl 
(U 211 1921 lorn IJ (U) 

(1012) Is In I ( d HI I 'Hi iv. ' 

(lOlhjlJls Mil P'" lU 10 4« MvlOs'S 

(I'Jll) U ItH I i II* I 111 ssniLlfl 
i.Rin tills d i> i HI*' ^ 
v»lj“i«, tin. Ti 01 1“ f I ropertv 1 i 


Is not in (oroc 

^S$ehovvcM.r (Hdd) IJd) Oudb 352 
(ja?) J Lutk al Sait on mort„igc 
executed bv guardiin — Relief of 
per oml deitco [rvjed for among 
other reliefs — Iruacdiio nllowiog 
dei-reo to be passed tvttUoul contest 
— I’rclimtnarj decree coniiiniDg 
decree over is proper 0 
<3 (I'JU) 1911 Cdl 2U (215) 

J (l91C)l91CNig 1 (3) HVagLUir, 

(1931) 1934 Cil "G4 (TCi) Decree lor svie 
dnd personal decree avithout appU 
cation for Utter iclicf though 
imptoier is raltd 
(1933) lJ33Lih 320 (330) 

(10351 19350udhll(12) Frelimiiiiry decree 
containmi, provision that if sale 
IcottcU arc insuflltient plaintiO 
would be at li'crt) to apply for per 
anal decree — Decree for cilc Sale 
proceeds uisuOicicnt to pav dwictal 
amount — Ipplic ition under O 34 
H C for jersonal decree cannot bo 
barred h> limit ition 

(1933) 1J33 Ouclh4Cb (401) JLutkJO Com 
po ito deciee comUniu^ leereo for 
sale uld |ecso»ilde icc operates at 
future date when inoit(,ige ddts 
are not s itisfio I I y eaJo 
(1933) 1935 Oudh o2J (531) 9 Luck 1C> 

(Do) 

(ISOJ) 32 Mid oii (535 53c.) 

(1900) 28 III Ifj (51.S) 

(1930) 1J30 Ouilh 378 (331) SmfiUata J 
dissenting 

(192J) 192J ^ote. 33 (a) 121 1 C Gb9(Oudt) 
(1930) 1930 Oudh 10 (H) 

[But see (U25) 1925 Oudh 462 
(404) 1 

[See also (1918) 1018 Pvt 315 (316) 


Whera the ccigmal decree does not 
reserve such libertj tho defendant 
IS not c^lopl ed from disputing his 
habihl) ) 

[See ilso{1033) 1935 Oudh 353 (3o4) 
9 Luck 51 & 9T of the Oodo precludes 
the agit ition of such a questioa ] 

10 (1912) 17 Ind C IS 203 1 205) (La!) A perkoual 

decree cauuot bo passed under U 0 
where the mortgage decree itself 
lub granted personal remedy 
[beo also 119521 1932 Oil 7(o (77S) 
Solenunih — Compov to decree 
thereon incorporating personal dec 
rcc on dctcieiicj— Not invalid ] 

[But see (1931) 1921 Pat 49 (&1) b 
Pat L Jour lOG Application (or 
personal decree under R 6 need not 
be d)sniis»ed ] 

11 (1020) 1920 Mv 1 479 (480) 43 Mad 421 
(1894) 21 Cil 2C (2 q) 

(ISJO) 1800 411 W N 142 (1431 
(1915) 1915 Mvd 449 (4ol} 

(1905) 7 Uil \V N 744 (74 j) 

(190o) IS Mad L Jour 6 (7) Ooustiuction of 
decree— De tee piovidmg that per 
sOQ of judgment debtor bhould not 
be protceJed igainst — Other pro 
peitiQs liable 
(1893) la All 334 (337) 

(1891) 13 411 bO (..01) 

(lb0l)13 411 35C{3oO) 

(1S87) J 411484 {43j) 

(190.) >9 411 li (13) 

(1901) J8 4ii .J-) I ’J.) 

UJll) 1919 M nl 111. (112> 112n) 43 lud 
Os s 1 (b'O 8SM 
(IJlrt) 1918 M 1 1 00. (oOl) 
tl8.« )2<.U2H(22ll 

(IJIS) 1918 P i. 159(100) 47 Cil 370 (PC) 
(19-0) 1920 MiU 4 J 1480) 43 MlJ 421 
(1911) IJlOCil 432 (415) Ueld on com, 
trucliou of decree that it was not a 
touafosite dtcieo granting perboiial 
iciief i> well us iclief igam t niorC 
gaged piopertj 
(102-*) 1928 Lih 0o3 (Col) 

(192^) 1*928 Mad 33 (59) 

(1929) 1929 Sind 44 (45) Rights under a 
valid mortgage de..ree directing 
recovery of balance personally from 
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rcisonal liability though o\ocutioa cannot bo issued until tho mortgage i)ioi)erty 
has been sold and tho pioceods found mbuflicicnt to satisfy tho morteji^o 

Similail> Iho moitgajjCO is not entitled to piocecd against the non- 
liypothocatod propeities uiidei tho original decreo for salo w ithout a jieisoiial 
decieo uudei tins Rule ^ ’ Rut whcio execution is allowed against tho non inoit 
gaged propoitif-s of the inoit^x^oi, without «.uch i pcisonal decreo lu\ mg bcon 
obtained and the mQit-,iQOi fails to oljict to such pioccduio, ho will bo estopped 
subsoq.uctitl\ finm obiectuia to tho execution on the gtound of tlio want of a pcisoual 
decree 

V poisonal deciee under R 6 cm only bo lused on a Jccice foi sale under 
i)?iicfv ihc vioUtcijed piojiify fo^ (em sofd Thus whcio a poison holds two 
inoitgagcs o\ei the sxmo piopeitj ind obtains two decices upon them but sells tho 
inoitoaoCd piopeiti undei om<* of them bo cinnot ai*plj for a decreo utidei R G 
if the hilaiice tif the sdo piocecds iftei silistjuig tho deciLO under which tho silo 
IS held IS not suilicient to sxtisfy tho of/n’i nioitgioO Sirailailj wlieio a puisno 
mortgagee who has obtained i docieo on his iiioit„a„o i» joined as a part> to a suit 
on a pnoi inoitgige ind tiio piopeitj is sohl in oaccution of tho decieo on tho 
7)»ioj moit^ige but tho Inhiico of silo piocecds iftei sivtisfjuig tho prior moitgxgo 
IS not siifliciont to sitisfx tho 2 »ush<? inoitga^o, the iniisno niortgi^eo caunot obtim 
a docreo undei R G foi hu xuiount *'* Sec oho Note 10, Infra 

The picsent Rule inal o% it clcai tint the plaintill must apjAy for a decieo 
undoT this Buie and that tho Couit cannot pxss the ilccicosiio inotn The hw was 
the same o\Qii befoio tiia xmeiulineut of the Rule in this respect b> let \\I of 
1929 But the application need not bo in unlmg noi need it bo signed 

\ decieo undei B b can be mad© only aaiiusttho defendants ni the original 

suit 


\ peisonil dcoice uudoi tins Rule can bo oxecuted eithoi i^xinst the 
person of tho nioit^igoi or b\ xtlachmeot and axle of his othei pioperCies A 

judgment deltoi c nnol l>e deemed 
as abandoned bx presenting id • I 

apiulicalion nndot 0 14 tt 6 
(1911)10 111! Cas 0<5 (OiC) 4 Sind E B • 


(1911) 12 Ind Cas 184 (185) (Madl 
(1911) 12 Ind Cas CaO (090) (Mad) 

(1912) 15 Ind Cas 23 (24) (Oal) Personal 
decree for costs 
(1914) 1014 aiad 1.0 (170) 

(1915) 1915 Mad 4o2 (453) 33 Mad 6'7 
(1915) 1915 JIad 414 (414) 

(1914) 1914 Oudh 24o (240) 17 Oudli Cas 
153 

(191G) 1916 Lah 349 (349) ^ 

(1914) 1914 Oiulh 333 (334) IS OndU Cis 


(1913)21 Ind Cas 283 (’34) IG Oudh Ca, 


(1924) 1924 Pat 262 (203) 2 Pat ’'•>6 

[See 193’ Cal 775 (778) Tlie xiece-i 
silj of separate decree ui dcr this 
Rule m 'uch ca'^es depends on the 
terms o{ decree alieadv passed 1 



(79) 

9)] 

) Q ^ - w » ou* ^356 

8j7) 13 ^ag L 11 ib 
17 (1924) 1024 111 (S05) 

13 (1937) 1927 111 rOl (092) 

19 (1S&9)1G Cal 423 (42o) 

(I92a) IS’a 411 3o2 (3 j 2) Decree against 
ITiitda nidcnv — Olhor properties 
can be attached 

[See (1901) ’3 Cal 12 (16 17) Suit 
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decree under llii' Rule should not, theicfoie, direct the leahsitioii of tho amount 
from Tn\ sihctjn pioi'erti 

\ltl10u3U i dcciec inctc)> dccHies the nraount duo to bo a chaige on tho 
mort-,igcJ rioi'ert\ it should be construed ‘i',a mort-,a^e decice foi salo to which 
B ») Is ipiilicible ** 

\Uhou„h a niortai„o is in\alu1 1 pcisonal deeiee inai be pissed in tho samo 
suit the mnrt^igoi on the hisib of the jici tonal coienant \n the mortgago 

deed"* \ per'onal decree obluned without infoiming tho Court of a previous 
refusal b\ it to gi int such a decice, cannot be set aside as fiaudulcnt 
4 Personal liability of purchaser from mortgagor 

The wold dchndint m R 0 means the defend int dku fdayoi andapcisonal 
decree cannot be lapsed undei tho Rule against apuichvset of tho equity of 
redemption* Thi- i'. so caen if the puichaser has conti acted witli tho mortgagor 
to pa\ oil the mortga^^o and has ict lined with himsclfa portion of tho considoiation 
for the puipo'C Tiio leason i‘- that there la no privity of contiaet between him- 
self and the nuiii-,a-,(.c 


5 Personal liability is a question of construction of the instrument 

V iioi-m il Inbilits to paa the mot tga„o amount is, m each case a question 
of tin. coiibtiuction of the deed * But cvciy simple mortgage® and cvoiy 

En„b'h moitoi->c^ inaoUcs pinna fucu, a pcisoual obligation to pay Similarly, 
IiMj/d facu theiQ lb no personal obligation to pay in a usufrnctuiiy mortgage or 
a mortgage b> conditional sale * {See h 53 of tiio Transfer of Property Act) 
W here tho time for pajmeut fixed under tho decree «isi was enlarged on condition 


on mortgage brought not onl> 
upon the lieu but aUo upon the per 
‘■oiial foaeaain ] 

fbco also 0 21 R '’Oaud Note 
Foot note ( 1 ) thereto ) 

20 (IP 99 ) 19 Ml W N 125 ( 12 G) 

21 (lOlGj lOlC Mad 7 sG ( 78 %) 

[«ee aUo (!'>%'») 1932 Cal 775 ( 7 bl) 
feolenaiJiah*-Doi.ree creating charge 
end incorporating personal liability 
in case of dcflcienca — Daeu ae 
charge holdei is entitled to benefit 
of this rule ] 

2-' 1 nj 1J31 Mad 121 (12a) 

Ml!) IJIJ Pat 3ro (300) 

(IJ 0) IJl'j Loin 102 (101) 33 Bom 353 
23. (1010) 1015 Ml 397 (100) 

Note 4 


1 (1009) 3 Ind Cl e 33 (3J)(\n) 
(1913)18InaCi»7li (740) (Cil) 

(lOlG) 1010 aiail 7o3 (701) 30 Ind Cj» lbs 
(ISs laJ) 

[See (1921) 1924 Ml 877 (b76) Bight 
to 1 cr'onai decue IS dilfcrcut from 
the right giicnb} coicDdiit indeed 
to reco'cr monc) b\ salo ] 

[bee aUo (1933) 1033 Lih 320 (330) 
bale of right ol redemption and 
hucceoslul pte ciiiptiou suit — Pro 
emptors defendants arc cot perso 
nallj liable 111 ab enco of contract to 
til It eflcct ] 

i (1012U3 Ind Ci3 SOI (301) 31 411 63 33 
Ind tpp 7 (P C) 

(1000)31 \11 352 (3o8) 


(lOlC) 1916 411 232 (233) 33 411 200 
(1923) 1023 PC 51(04) (PC) 

Note S 

1 (1000) 1 Ind Cax 442 (443) (Cal) 

(1830) IG Cal 540 (j44) 

(loa2)4 4113 (?) 

(1918) 1918 Mad u30 (o30) 

(1922) 1922 Cal 52 {?2 63) 

(191C) 1916 Mad 13 (14) 

(1932) 1932 Lah 164 (ICu 167) 10 Lali 259 
In ail inoitgige^ peisoutl coienmt 
IS presumed unless negatiied the 
nature and term* theicot — In ccc 
tain classes much inoro clearlj im 
plied coteuaiit la required than in 
others 

2 door) 29 Mad 491 (4Jo) 

(1934) 1914 Pat 433 (43A 4dliliouil sum 
pud by mort'’igeo to caio pro[>crty 
from sile — "'lorlgagee has right to 
dccrco under O 34 R 6 
(190u) I Cal L Jour 246 (243 ind 253) 
(1907) 5 Cal L Joar :a7 (daO) 

(1903) 30 Ml 3a3 (3J0) 

(1922) 1922 N ig J 8 (90* 1% Nag L K I4 j 

3 [But 6 ee(lbol) 7 Cal094 (lOOj ] 

4 (IJOO) 22 Ml 149 (150) 27 Ind M p 53 (P C) 

(Sec ai,o (1022) 10.-2 Lah 164 (166, 
IGT) 13 Lih 2)9 In usufructuary 
morigigea in the al-eoce of express 
coaeuant a much more clearly im 
tiled covenant 15 required than in 
utber forms of mortgage— On the 
terms if a bond assumed to be a 
usufructuary mortgage. 1 eld, petso 
nal coienant was clearly implied ] 


c 
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of the mortgagor pajing inteiest not ino\ided for jn tlio tiecreo it was 7j<*W that 
the mortgagor is pcisonally liable for the payment of buch interest 

6 Personal decree against person not the mortgagor 

The ivord defendant in the Ilulo means as has been seen m Note 4 aboie 
the vio)tgagoi defendant ^ Where a mortgage bond Mas executed l)\ the Court of 
Wards on behalf of a Mard adecreomiy bo passed aoainst thou ird under tins Buie 
for the balance of mortgigo money due after the sale of the mortgigcd pioperty 
and appropriation of the sale proceeds * A personal decree a„ iin&t the managing 
membei of a Hindu joint familj binds the juiiioi members of the family though 
they wcic not paities to the suit^ 

7 Personal decree against the heirs of the mortgagor 

Wheio mortgiged pioperty is found to be insutlicicnt to satisfy a mortaago 
decree obtained against the hens of a mortgagor adecieema\ bo passed against 
them under this Rule to the extent of the as ets of the deceased w their hands^ 
Whole a deciee undoi this Rule exempts the person and property of the sons of 
tbemoitgagor uho is the manager of a joint Hindu/imiJj but a decree is passed 
against them to the extent of the asiels of the inortgaoor m then liands the assets 
received by the sons liy survuorship on the death of the fitlior ire Inblo under the 
decree ^ But mIicd the son s share is exempted fiom tlio mortgage decree against 
the father it is also oxonipt fiom a decree undci the picbont Rule * 

8 Persons! remedy under compromise decree 

The fact that the original decree was a compromiso dtcieo is no bar to a 
personal deoiea being passed under this Buie ' Accoiding to the High Comta ot 
Bombay^ ami Calcutta’ a compromise decree in a meitoage suit may bo executed 
against the mort fi agor pcisonally w i thout any decioe being pa ssed under R 6 

5 (180J) 12 C P LU "S (82) U> assets rccencd 

e [See (lOai) 1)21 Pit 3a lorsonal 

decree against sou s sli<iie and luoil 
gage decree tgainst latLei — Decree 
under B 0 is necesga } to jrocoed 
against lather e other properties — 
Decree as it stands could be executed 
against son s share] 

2 {1910) 5 2nd Cas UC 1.147) (Cal) 

S (1903)23 All M N 41 (12) 

Note 8 

1 (X932)C2iIad L Jour 1.0 (173 174) 1931 
Rotes 23 (a) (1 C) Confirming 1J29 
Cal 387 (389) 

(1933) 1933 Oudh 214 (215) Application for 
peisoual decree is not barred unless 
excluded bj compromise 
(1933) 1933 Oudh 520 (520) 9 Luck 211 
(1909) 3 Ind Cia 443 (444) (Cal) 

11920) 192C Oudh 27 (28) 

[bee (1931) 1231 Oudh 422 (429 424) 
Compromise not conteiiiplaliug jcr 
soual Inb litj — Dcciee embodying a 
clause for personal liability— Decree 
an ended ba deleting the clause] 

2 (1930) 1930 tom 209 (20J) 54 Bom 352 
[but see (1920) 1J20 Bom J5 (J6) In 
tbs case it lias bold that the com 
promise decree could not be executed 
against tl e mortgagor personally] 

3 (1923) 1923 Cal GG8 (GG9) 

[See also (1J32) 1932 Cal 414 (415 
41C] 


1 (1904) 2C All 507 (503) 

(1910) 7 Ind Cas 84 ('8a) (Cal) 

( 191 C) l91GMad 703 ( G4) SO Ind Cas 183 
(183 189) 

[See also (1931) 1031 All 631 (632) 53 
411 COj Persons not interested lo 


ree is compccen; against puisne 


can be jassed against bun m the 
suit — Suit dismissed 

2 (1922) 1922 Rag 98 (100 lOl) IS Rag I» B 

145 

3 (1901) 22 U1 403 (40J 410) 

Note 7 

1 (1912) 14 Ind Cas 55 (55) ( Vll) 

(1915) 1915 Lab 3.4 (3.4) 

(1931) 1931 All 3CS (3G9) In this case it wi« 
1 eld that the property in question 
was not such assets 

(1909) lind Cas 442 (443) (Cal) Hindu joint 
Um ly — Mortgage by the father— 
Personal liability of sons confaned 


I. 
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lUhoUijh it does not expiesslj provide for porbuiul lelief But tlio Patna Hi£,b 
Court has held tbit a decree under this Buie is necessary m such a case * Where 
the coinproniisc decree itself exprossli provides foi personal relief a fiesh decree 
under this Buie is not ncces!>.iry “ 


9 Risl>t of mortgasee to altach other propertier of mortgagor before dale fixed 
for payment of mortgage money 

\{tcr the prelimiuarj decree lo a mortgioO suit and before the date lised for 
the piiment of the luoitgago itiodo> iftlieieis ireisonablo probability of the niort- 
qaged proporli not being sulhcient to satisfy tho mortgage debt the Court can 
order the altachineut of tho other piopeities of tho moitgagor if it is satisfied as to 
the existence of the conditions laid douii m O 38 R 6 The fact that under O 34 
R G no personal decnc cm be obt lined uutil the moitgaoed propeities are sold 
does not alTcct tlic pliuitiff s rights under O J3 R 5 * 


10 Where net proceed* of any tuch cafe are foMnd incufficient 

Tlio oj eniiv \\i ids af t he Rule mal e it deal *hat a dcciee under the Rule 
can oiih be pa ed after tlie mort^iged piopcrty his been sold and it is found that 
the sale pioceed> ue not 'Ulhciont to satisfy tho mortgage debt ^ But if a per 
sonal decree is aclualK t issel before tho sale and the mortgagor does not object, 
be IS e topped from ijuestiomug the \alidity of such personal decree later on * If 
the mort»a„ed 1 1 jerta tbi ugh no fault of the mortgagee has been destroyed by 
fire or otbcriMse ceased t> i\ist oi to be ivailablo for sale the plaintiff is nob 
bound to go through tho farco of bringing tbo property to sale before applying for 
I decree under tho Rule * Thus aihero the mortgagee is unable to sell a portion of 


4 (imsi 191S Pat '’02 (203) 3 PatLJourC19 

5 (1023) 1923 Oudh 490(100) 3 Luck 411 

Note 9 

I (1919) 1919 Cal 269 (2^9) 40 Cal 21,) 

(1931) 1931 Born 329(329) 

[B e (1919)19'>9 Lali 402(lO3) Mot! 
gage decree for «ale alio nng decree 
bolder to proceed against jndgmeat 
debtor personally if proceeds iDsufli 
cicnl— Court can attach In* other 
property under 0 09 It S e%«n be 
foic sale] 

Note 10 


( „ L od , 

2 (1924) 1021 411 225 (2'’7) 40 411 a"* 

(1933) 1933 Lah 831 (832) Suit to enforce 

mortgage referred to irbltralion — 
Award and decree thereon giMUg 
decree holder choice of realizing 
amount from mortgaged pro]<crty or 
any other immovable iroietlj of 
judgment debtor — Decree holder can 
validlj j roceed against project) 
other than mortgaged oi e 

3 (1915) 1J15 Mad 452 (452) SSIfadCTT 
(1935) 1935 Lah 530 (63 1) 'Vlottgaged pro 

jetty held lo be not Faloable as being 
\ncesttal itopocl) 

(1934) 1931 Lah 174 (175) 15 Lah 007 


Mortgaged property not available 
01 mg to claim of third j’atty — Per 
sonal decree can be passed 
(1933) 1933 Lah 92 (793) Mortgaged pro 
jicrties sold under a decree on a 
prior mortgage— Sale proceeds not 
Rufheientcaen to pay first inottgago— 
Puisne mortgagee can apjly under 
this Rule uithout bringing the pro 
jecliesto sale 
(1935) 1035 Oudh 2(j0 (262) 

(Ull) 12 Ind Cas439(440)(Mad) Mortgagor 
having no saleable interest m the 
mortgaged projerti 

(1921) 1921 Pat 49(51) C Pat L Jour 100 
Mortgagee not alio led to sell a por 
tiOQ of the property 
(1929) 19>9 Cal 121 (P3) 

(\921) 1924 Gal 309 (210) 50 Cal 718 Pot 
(ton of projerty sold for arrears of 
lefit through no f lult of the mort 
gagee 

(1928) 1923 Bom 323 (323) Projerty des 
troyed ba fire 

(19->B) 1923 \n 71 ( 2 "B) oO 411 32l 
(1919) 1919 Cal 951 (956) 45 Cal 702 
(1919) 1919 Oudh 2 jI (2o 1) '>3 Oudh Cas 
M5 

(190b) 33 Cil 890 (891 SJ2) 

(19'>9) 1929 Cal 121 (123) 

(1911) 9 Ind Cas 403 (406) 14 Oudh Cas 
217 No bidder fortlicomuig because 


o 
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6 , the mortg'iged pioperties by leason of tlieir boin4 situated in a Native State \\hicli 
will not execute the deciee of a Biitisb Inditn Couit and the sale proceeds of the 
remaining portion of tho properties ire not suRicient to satisfy the mortgage, the 
dccree-lioldei is entitled to a peisonil dccxco against tho judgrnent-debtot * Simi- 
larly, ivhexe a mortgage of joint fiinilj pioperty by tho father of a Hindu joint 
family is found to be not for legil ncce»sity, it has been held by the Madras High 
Court that 1 conditional decieo may bo passed against tho fither personally and 
tho sons shaio in the joint family piopeity for therecoiery of the balance that 
may remain duo to the mortgagee after the sale of tho father s share of the mart- 
qa{]cd propel ty (without tho son’s shares being put to sale) ® Where a sale in ese- 
cutioQ of a decree on a mortgago la set aside on tho ground that the mortgagor has 
no salcablo interest in the mortgaged pioperty, a poisonal decreo may be passed 
against tho mortgagor, because the mortgagee, having been compelled to refund 
tho entile purchase money, the net sale proceeds are nil and therefore msuflicient 
to satisfy the mortgago debt ® 

A personal decree should not bo passed against the moitgagor till the entire 
mortgaged propeity ordered to bo sold has been sold and tho proceeds aio found 
insufficient to satisfy tho mortgage debt ^ But it is open to the mortgagee m the 
plaint to give up bis claim against any jiortion of the mortgaged property and ob- 
tain a decree for sale in respect of the rest If in such a case, the sale proceeds of 
tho portion ordered to be sold are not sufbciont to satisfy the mortgage debt, the 
pkintifl may obtain a personal decree against tho mortgagor ® 


saleable interest m tho property 
(lOOt) 20 All 25 (27) Third person establish 
ing hi9 right to a portion o( the 
inortgQgod properly— Sale of the re 
maining not sulTicient to par oti the 
mortgifie— Decree may be ptssed 


Ime uo sileable interest — Vet «ale 
must precede application for per 
soual decree 

[See al«iO (1913) 20 lud Cas3'>o(32l) 
(til) W hero the mortgagee negli 
gentU allows a third person to come 
in and -‘ell n portion ot the mortgaged 
property, he cannot aftcrw »rd» come 
in under O 34 K 6] 

(See also (1934) 1934 3Iad 83 (83) 
Decree for sileoffoiii poms — Three 
aold and per oual decicc asked — Suh 
sequent to mortgage fourth item 
sold to stranger representing to be 
unencumbered— Pure baser not parta 
to mortgage suit — Mortgigea held 
entitled to person il dcciee] 

4 (W21) 1921Pat (51) C I’aVL Jour 106 

0 (1920) 1020 Mad 479 (4S0 4S1) 55 Ind Ca» 
320 (321) 43 Mad 421 
(So ilso (1033) 1933 Lab 7CS (770) 
Mortgage of famih propeil' bv 
lather not for larailv nec«s»ita — 
Mortgagee can obtain personal de 
cioo Tgaiust father and m eiecoUon 
bring entire family estate to »ale 
n "ules- debt is illCRal or unmoral] 

C (192.) 1927 Ul CJOG) 49 W1 506 But, 


this rule is sot applicable uhsre 
there is uo sale at all in consequence 
of the mortgago decree itself becom- 
ing luoperatiae at the instance of a 
successful claimant to themortgaged 

f&r(ioS2) 1932 All 475 (47G) Mort 
^agee getting £ual decree but no 
stops for sale sinoo mortgagor s title 
was nogatiied in a subsequent suit 
by third party ] 

(1932) 1932 Ul 353 (dCO) (Do) 

7 (1900) 22 All 404 (404) 

(IJOC) 33 Gal 800 (692) 

fBut see (1007) 29 Ul 3C9 (371) 
Mortgagee decree holder may give 
up lu cae'ution, his claim agaiust a 
portion of the mortgaged property 
and apply foe personal decree if sale 
of rest of property leaics a deficit ] 
b (IJOI) 2o All 79 (62) 

(1905) 2 All LJ 413 (414) 28 All 19 Sale 
of property ordered to be sold under 
S T P Act constitutes the only 
coiidiCioii precedent for order under 
S 00 whether the order under S 89 
avas pass°d rightly or Mronoh 
(1917)1917 Pat 6i5 (555) 42 lud Cas 50 
(56 57) 2 Pat L Jour 533 
(See (1906) 23 Ul 19 (20) Decree for 
ale — Mortgagee lelraquishiug claim 
to portion of mortgaged property at 
the Umo ot order absoluto for sale— 
Sale of property directed to be sold 
insufficient~MortgagCQ maj obtain 
personal decree] 

(Contra (1920) 1020 Mad 221 (222) 

51 Ind Gas 84 (55)] 



I. 


RlCOMia OF B4L\NCL DUh ON JIORTGVGL IN SUIT FOIi S iLE 


2i4] 


The «alo of the niortoi£;«.J property need not be nccessanlj a judicial sale 
The Kule co\ci& lUo i pri\ \fe Wheio the inoitgagce himself puicha«es the 

mortgigcd piopi-rtj ni execution of his moitgioO decree \\ith the Itaxe of the 
Court, the leix 0 to bid put's him m the same position as niij othei puichaser and 
he IS bound to gixo credit onK foi the nmonnt bid bj him and ma> ippb for a 
per'on^l decico for the bilanco of the moitoigo nioiic> icimining due after deduct- 
ing "uch amount 


^^llele a portion of tl>c uiortoio®*^ I’topcity Mas acquued by the Goiern 
ment under the Land \ccinis\l\on Vtt it \%as held b> the \Uahab\d High Court 
that the mortnigce s lemcdj was to bring to sale the icst of tht, piopeitj and 
tlien, if there is i balance duo, to appl> for a iieisonil decree But the Calcutta 
High Court has held tint where tho mortgaoed property is compulsoiil> acQuiied 
b> tl e Gor ernment the mortgage hen is trinsferred to the compensation money 
standing to the credit of the nioitgagor in the coUcctoiito and the mortgagee is 
entitled, in execution of a dociee foi the sale of the mortgaged piopeitj, to take 
out such mone\ without obtaining a furthci decree under the picsent Eule 
o so Note 3 '!«; t i 

11 Amount due 

The amount due is the amount for the recoacry of Mhich a deciee for sale 
has 1 ecn previously passed^ Costs awaidcd to the mortgagee form an integral 
part of the amount duo * \ puisne mortgagee paying oh a prior encumbrance is 

entitled to a personal decree foi the deficit due to him liavmg paid off the prior 
mortgage * 

12 Legftlly reco>er4bl« 

V personal decree cannot be passed m ereiy suit for sale upon a mortgogo , 
but only where the defendant by Ins contract or otheiwise is under a personal 


IComratt (tJOCf UlCTtfO.t.) Dc 
cree labccd against wroB^ property 
— feueh propeclj sold — I’crsonaJ de 
cree ma^ tw pas <.J1 
0 (1000) 2 an L J 333 (3j5) 

(ijOG) 29 All COO (004) 

II UV vio (1014) 1014 M-vd 2al(C,>2) 
23 lud C-is 544 (545) afc>ttgagedccrr« 


• Note 11 

1 (1020) 1020 111 15 (IC) 

2 (1003) 11 Oudh CIS 377 (378) 
(1003) 35 CaU3l (433) 



against J and II— Private sale by 1 
ilone— II can insist on judicial sale 
being held beloio personal decree IS 
lapsed against bimj 
10 (r&> )) lb Cal 132 (130) 

(l&JC) IS All 31 133) 

(mJj l(j Car 0&2 lOOiJ 10 IiiJApplOT 
(P C) 

(ISJ"*) IJ Cal 4 (7) 

(1004) 1 111 L J 460 1487) Decree holder 8 
lailuie Vo giM, the ittll decretal 
amount according to hisundeitoL 
ing to the Court was held to be an 
ibuse ol the iroccss of the Court 
though ho was not thcriby disabled 
from api IMUR for personal decree 
t&ee also (1J32) 1032 Ul "Ot (70C 
T07) 54 Ml 44S Decree bolder bo 
connug one of the heirs of one of the 


(1930) 1930 Oudh IS2J) 

(1910) 191G lat 1 (1) 2 Pat L Jour 51 

[Cut 'ee (1887) 14 Cal 1&5 (I8i, 153} 
Costs may be recoaered peraonallv 
lud (193?) 1932Mid 155 (158 157) 
ddjfad 33i NofwKiistandicgamaf 
gallon into the mortgage money as 
one lump sum or heap costs can be 
pcrsouall} recoaeri.il if uaiainingdua 
after sale of propeitws mortgagtd , 
lud (1931) 1231 Rang 153 (15o) 
J Rang 16G Costs may bo personally 
received though icr^onjl remedy for 
mortgage money and interest is 
time barred ] 

tSee aUo (1919) 1919 Ml '97 (293) 
41 Ml 478 Co:its of unsuccessful ap 
peal by mortgagor may at mort 
gagee s option be added to mortgage 
money or be recovered personally 
from mortgigor] 

(1910) 0 lad Cas 32 (33) (All) 

(1914)1914 Mi 444 (445) 

3 (1904) 2G Ml 93 (Jo) 


c 
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ohhqaUon to pay the mort{,aga debt^ and the plaintiff s right to etiforco tho per- 
sonal obligation is not barred by limitation at tho date of tho suit for sale ^ 

For further mfoimation see Note 17, below, 

13 L°gally recoverable olherwiie than out of tbe property sold 

These words mean by way of illustration that tho balance must be a 
balance which the mortoagoe is not precluded by tho terras of the mortgage from 
realising otlierwise tlian out of the property sold or a balance tho recovery of 
■which IS not hiired by limitation * 


14 Prior and puisne cnartgftgees 

\ puisne mortgagee is not a defendant against whom a per onal deciee 
ma^ be passed there bein„ no privity of contract between him and the plaintiff * 

15 Costs ag&inst puisne mortgagee 

A prior raoitgagee 13 not entitled to a personal decree for costs against a 
piusjie moitgigee * As seen in Note 6 above tho word defendant m this Rule 
moans onlj the uoiitjtjor defendant tnd not neccssaiil% those claiming title 
under him 


16 Insolvency of mortgagor 

^ here pending a suit by a mortgagee on his mortgage, the moitgagor is 
declared in msohont tlio plaintiff can stdl proceed against the mortgaged pio 
porty ^ If tho mortgaged property is nob sufficient to pa> the debt and the mort 
gagor is porsonallj liable under the mortgage tho mortgagee may prove for the 
balance zn tlie insolvency proceedings along with tho other creditors of the mort 
gagor if the personal liability was not time barred at tho date of tho institution of 
tho suit on tho mortgage * But can the mortgagee obtain a personal decree under 
this Rule in such a case ? No according to tho Allahabad High Court ’ Yes 
according to tho Lahore Higli Court* and the Oudb Chio f Court * 

17 Limitsition 

We ha>e seen (Note 12) that a balance is not legally locoieiable if the 
personal remedy is barred by limitation at the date of the suit for sale \rticle 132 


Note 12 

1 (1301) 23 Bom 630 (634J 

2 (1985) 7 All 502 (505} 12 Ind App 12 (P C) 
(1802) 14 All 513 (518) 

(1893) 15 Ml 831 (332) 

(188G) 12 Cal 390 (395 390) 

(1910) 34 Bora 540 (545) 

(1922) 1922 bom 23T (238) 4C Bom 848 
Note 13 

I (1892) 14 All 513 (513) 

Note 14 

1 (1930) 1930 Lah 791 (792) 

(1912) 17 Ind Gas 927 (930) (Cal) 

Note 15 


1 (1901) 2o All 507 (509 509) 

(1901) 23 U1 439 (440) 

[Sse also (1932) 1932 Cal 775 (731) 
59 C\l 1314 No p r»onal liability 
against puisne mortgage as such) 

[S ehovevet (1931) 1931 Bang 153 
(150) 9 Rang 166 Prior mortgages s 
priority raised and found agamst— 


Subsequent mortgagee contesting 


—Defences found against— Costs on 
conte ted sale against subsequent 
mortgagee and cx parte «ale against 
mortgagor — Icrsonal decree under 
this Rule pa’ised against mortgagor— 
Subsequent mortgagee is liable per 
sonall} for diScrence of costs between 
contested andcaparfc sales since 
no personal decree can be passed 
igainst him) 

(See (1933) 1933 Lah 329 (330) In 
this case peisonal deeieo for costs was 
passed against a non mortgagor de 
fendaut for having raised filse de 
fences to the suit) 

Note 16 

1 [See(19ll) 12 Ind Cas 587(538) 34 All lOG) 

2 (1911) 12 Ind Cas 587 (686) 34 All 106 
(1925) 1925 Pat 438 (440) 4 Pit 128 
(1930) 1930 Oudh '’0 (26 ) 

3 (1911) [See 12 Ind Cas 587 (538) 34 All 106) 

[But see (1932) 1932 AH 330 (33i) 
54 All 428 Sale and right to per 
sonal decree arising after discharge 
in the IP — Decree bolder s entitled 
to personal decree ) 

4 (1921) 1921 Lah 2i0 (2"0) 2 Lab 95 

6 (1930) 1930 Oudh 20 (20) 
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of the Limit'itjoii \ct is coiifineii to suits to recorer tlie moitga„e nionev /lowi the 
Tnortgci<icd pro2)criy aud does not applj to tho person vl leinedj under a moitgage ^ 
The personal rcmcdi is oO\ enicd bj the SIX jears pciiod of limit Uion in the case 
of registered instruments* aud b> tho three ^cars peiiod in the case of uniegistered 
insttumenls’ and lime runs from the date on which the moit„ago amount becomes 
due * If the right to a personal decree is not biried at the date of the institution 
of the -iuit the plaintitl is entitled to such adecieo in tho case of a deficiency 
though tho application for the personal decree is undo it a time when a suit for 
the personal tcmcJ\ would be biried If a decree is buied undei this Eule it is 
barred in its enlircli and i personal decree cannot ho passed for costs alone where 
the right is baricJ as ic^iids piincipal and intciest ® But though the mortgagee s 
personal remed\ ma\ be barred as re^aids tho principal hois entitled to a per 
sonal decree for interest accrued within si\ aeiis fioiii the suit foi sale because so 
long as the mort Lige debt IS n at time bailed the peisoiiil liability for the pay 
raent of interest coi tinucs \ii ackm wledgmcnt b\ one eo mortgi^or alone is uot 
,ufficient to 1 eep iln e a mortgage debt »s aaiinst all the Co moitga^ors ® 

Tho 1 hiuUlT ■■ II I hcatioii foi i peisoinl dcciee has to be made under 
\rt 181 of tl e Limitdti n Vet within thiee \ciis fiom tbo date on winch tho 
right to apply f r i personal decree icciucs^ S 6 of tho Limit itioii Act does not 


Not« 17 

1 Df) 

(U’C) IJ2C1 C 5U ( J) oPitSso ^3lDd 
\pl> 134 (!’ C) 

•) (laiS) IJIJ til 2.' U” ) 41 411 5Sl 
Il033n'’33 Cal -03 application i» 

goverued b\ trt ll< auJ Dot l>a 
Art i>C nf the LtmiCitiOQ Vet 

a lJ33 Lab 32J (3 0) 

1J30 Vll Cd (71 -2) o2 V»l 3C3 
(lQ23}103&Noie»73(c) 1141 C S13(Oudb) 
(1933) 1033 Cal 2C9 (2u9) 30 Cal W N 117 
3 Sit Lti ilat on ict Art 113 
4 (1890) 18 All 3.1 13.2) 

11934) 1914 Vll 3J. (400 404) 5G All 9ol 
Mortgage imount to be paid in eight 
TcaiK~iii default of one year siDto 
rest moitgagee hariDg poner to rc 
coaer inteic^t oc to iccoTer principal 
and luteccst a itbout regard to sti 
pulated iciiod Default m paying 
mlerest tomnutted — Suit decreed — 
Vlllication under 0 91 R G— For 
Itrhoml dtciee filtd — L mitation 
held began after stipulated period 
and uot after exi rr of ooc vear 
(1933) 1933 Lab 320 (d30) 

(1921) 1921 J-ora 43 (433 439) 45 Bom 

120C Tunc fai suit on personal core 
iiaiit in laortgage runs from expiry 
of mortgago term — But wbcie moct 
gagee enjoy s the usufruct in lieu of 
intciest tuna runs from last year 
viben be enjoys such usufruct 
(192G) 192G Oudli 43C (33G) Two moitgagos 
111 respect of the same property in 
faiour of the same person at differ 
ent times — Vmount of the second 
mortgage to be jaid along with 
money due ou the earlier mortgage— 
Limitation for claim under second 
mortgage lUDs from date wLeiifirst 


mortgage amount becou es layable 
o (l89o> 5 M id L Jour 2J4 (2 Jj 230) 

(1303) COudb Cat 30 (33) 

(1 OC) 1900 Vll W N 1J3 (1J3) 

(1803) 20 Vll 330(38.) 

(163»Uo Vll 512 |ol4) 

UJ08)30 VU3S8 (3SJ) 

(132.) 1327 OudlioG7( C8) 

(13'‘9) 1320 Oudb 53 (OO) 4 Luck 237 
(191C) 1910 Mad 13 (14' 

(1916) IJIG Nag 1(3] 13 Nag LR 70 
(190.) 34 Cal G72 (076) 

(1635) 7 Vll 502 (oOo) 12 lad Vpp 12 (P C) 
(1892) 14 All 513 (518) 

(1893) 15 Vll 331 (332) 

(1885) 12 Cal SS9 (39o SDC) 

C (19U) 1914 Vll 444 (44a) 

7 (WS) 1923 Lab Ca3{0a4) 

(1930) 1330 Lab 737 ( 37) 

8 (1915) 19lo Gal C52 (Go3) 

(1933) 1933 Cal 2C8 (2.0) 

9 (1918) 1918 All lOo (lOG) 40 All 551 
(1933) 1933 Cal 251 (252) CO Cal 13 In the 

case of a Court sale time iegms to 
run from the date of the order uii 
der O 21 It 92 

(l93o) 193o ilad 040(042 043) Apjieal from 
order dismissing aijlication to el 
aside sale — Time for apjlic ition for 
personal dcciee ruus only from d ice 
of at pell itc order and uot from d te 
of connrniation of sale by lover 


norl 

gage decree set aside— Time forap 
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appl^ to such an ipplication, inasmuch as it is not an application, for 
witimi that Section " 

AMieie x inortgioO ilccxec provides for the sale of tho mortgaged pioperty 
and foi leahsation of any deficiency from the other properties of tho mortgagor, 
the 12 icais period under S iS of the Code for enforcing the pirsonal liabilitj runs 
fiom tho dale of the dteree and not from the date of tho sale of tho mortgaged 
piopeit> \ CQutiaiv \il\\ was taken in tho following cases 

The limitation for tho oiecution of a personal decree runs fiom tho date of 
the (f/aiti »3 0 / a /onimf (fcocc and not from tho making of an ortfe? for per 
sonal decree 

18 Succettion certificate 

\ poisolul di-cico cannot bo passed in faxour of the heirs of a mortgagee in 
the ihscnco of a succession certificUo pioduced by them * But a person who has 
succeeded to the estate of a decoasod mortgagee by tho right of surttiorship need 
not pioduco a succession ccrtificato befoio he can obtain a poisonal docteo against 
the mortgagor ^ 

19 Notice 

Whoie a decree holder applies foi a personal decree against the judgment- 
debtor under this Kulo the proper procedure for tlie Court is to issue notice to 
the judninont debtor cxUing upon him to show cause why tho application should 
not be ^ranted and to heat his objection if any ‘ But in tho absence of fraud, 
a su t does not ho to sot asido an ex paite personal decree under tho Buie, ou the 
„iound of failure to seno notice on tho judgment debtor ^ An order diiectmg 
e\ecution to issue asCinst tho judgment debtor personally without a supplemental 
(leciee under this Buie should not bo passed without notice to the judgment- 
debtor * 


20 Execution of persona] decree 

\n executing Court cauDOt onleitam any (juostiOQ as to the lahditj of a 
peisonal decree which has heoomo final ^ (See Notes to S 38, ante ) A moitgage. 
ileciee until it reaches the stage shown by Transfer of Btopeity \ct, S 90 (0 34, 


plication for personal decree runs 
from the date of setting aside of sale 
and not from date of dispossession 

(1J02) 1002 Xll W N 50 151) Under the 
peculiar circumstances of this case 
tune was held to run irora tho date 
on which after the sale the decree 
for sale was amended 

(192^)1023 til 203 (*’04) Privato silo of 
mortgaged property — Delay m eie 
cution of sale deed — Jscaertheless 
time for application for personal 
decree for balance docs not begin to 
run till the deel of sale is executed 
[But see contra (1915) 1915 Cal 725 
('■2o) 42 Cal 294 Neither 4rtitlel8l 
nor in) period of limitation applies 


13 (1916) 1918 Mad COT (COS) 

(1018) 1918 Ma I 1187 (1190) 40 Mad 9S9 
(See (1903) 25 All 541 (543) Com 
biQod decree under Sa SO and 90 
T P Act cinnot be treiled as a 
decree foe money within S 2^0 (now 
S 4B) of the Code of 1SS2] 

13 (1906) 3 Cal L Jour 291 (29’) 

Note 18 

1 (1903) 35 Cal '“G7 (7(2) 

(1908) 12 Cal W N 145 (147, 148) 

(1904) 23 Bom G30 (C34) 

2 (l922) 1922 Pat 529 (531) 1 Pat 387 

Note 19 


Ind 


eo t-ol (P C) 


Note 20 

1 (1917) 1917 Pat 330(330) 


IlECO\ER’S: OF B^LVNCE DLI ON MORTGAGE IN SLIT FOR S \LE 


1445 


fi 6) does not bocoiHo a vioneu decrco to which S 209 of the Code of 1832 (now O 
S 34) relates * 

21 Appeal ^ 

\n order refusing m application for i person il deciee undei the Eule is a 
decieo ind appealable as such ^ 1 ? in/oic?M Couit foe is paaablo on an appeal fiom 
such an order IS well as on an appeal fioin i dcciee umlci the Itule Vn applici 
tion for a personal decioo 18 not a plaint and an otdci ieturnin„ it foi pie enti 
tion 0 the proper Court IS theieforo not 11 poalable uiidci 0 43 E, 1 WUeietho 
onginil mortgage suit w IS value! at loss than Bs 5 000 in appeal fiom i leisniial 
decree in the suit lies under S 21 of the Bengal N W P (now \§ri) and Asaitn 
Civil Courts \ct (U P \ct \II of 1837) to tbo Distiict Judge and not to the 
High Court though the personal decrco be for a sum exceeding Es o 000 * 

See Notes to S 9G 

22 Nature of proceeding* under R 6 

Proceedinga for a lersonal decrco under this Eule aie not pioccedmgs in 
cifCHhon but proceedina'* in suit and tho piovisious ^ 9 aie tbeiefoio apph 
cable thereto * 

23 MiteeUaneou* 

(1) \n application for i peisonal decree should bo made to the Court 

which passed the dccice foi silo and not to the Court to which it 
w IS sent for execution ^ 

(2) \ decree dircctiog realisation from the other properties of the mort 

^ator if the moitgagcd piopcrties which are to be pioceedod 

against firat are not sulhcieut IS not 1 tionci/ dooioe for puiposos 

of registration * 

(3) ^ Simple mortgagee whoso rights under tlio personal covenant havo 

not been barred is a creditor of tho mortgagor witluu S 53 of tiro 
Transfer of Property Act and can sue to set aside an alienation 
of the other properties* ^ 

(4) Order 20, K 11 empowenng the Court to allow payment b> instal- v 

ments applies to an application for a personal decree under this 
Rule * 

(d) a proceeding under this Rule is not governed by S 52 of tho Trrus 
fer of Property Act be cause it is not a proceediiip m which any 

2 (1000) 2 Bom L U 225 (220 227) 

Note 21 

1 (lOlS) 1918 All 07 (07) 40 All 553 
(1933) 1933 All 420(431) Apihcation under 

this Rule held not maintainable 
order H dcciee 

[See also (1932) 1932 All 330 (337) oi 
Ml 423 Aji cal lies and no icvisiou 
IS competent ] 

2 (1913) 191S 411 07 (0<) 40 All 553 
(1024) 1921 411 202 (203) 

(1913) 10 Ind Cas J71 (0<3) (Cal) 

(1915) 1915 OudL 122 (123) 18 Oudli Cas 

l^l 

(19IG) ISlC Ml 3o7 (^3) 

3 (1J31) ion Ml 192 (193) 

4 (IJIO) 1010 411 218 (219) 11 All 3S4 

Note 22 

1 (1930) 1030 Ml 841 (343) 52 411 <»39 

(1032) 1032 411 4CC(1CG) application under 
this Rule IS a proceeding m the 


suit 


' (See (1903) 35 Cal .0 ( *2) Ex 
larta dectea under F 0 can he set 

n lUeunderinlicrcntlo erofCourt] 

[SCO also (1921) IJ’l Fat ,01 f4J3) 
jwrfe decre [a,sedb oaersioht 
ojiadet R 0 can 1 1, set a dc ] 

Note 23 

1 (1913) 1913 Mad GCO iC 0) 4’ Ind Cas 9o3 

(954 9o5) 

C«;co(l931) 1931Mll9’ (lO’ 193)] 

2 (1909) 2 lad Ca» oil (oil) (Bom) iorregis 
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right to immoieahle property is directly and specifically in 
question ® 

(6) assignment of the mortgage dccieo includes the supplemental 
decree under this Rule* 

R, V . Act IV of 1882, S 92 ] (1) lu a buit for leiiemp* 

Preliminary decree tlOIl, if tllO SUCCecds, t]ie CoUrt Shall 

m redemption suit a pieliminaiy dccrce^ — 

(u) oidoiing that an account bo taken^ of ubat tvas due 
to tlie dotendant attlio date of buch deeiee foi — 

(/) piincii^al <and inteiest®oji the mortgage, 

(it) the costs® of suit, if an}, au aided to him, and 
(tit) othei cobts, charges and expenses pioperly incurred 
by him up to that date, m lespect ot }us luoitgage seciiiity to- 
getliei with interest theieon, or 

(i) declaiing the amount so duo at that date, and 
(c) diiecting — 

(t) that, if the plaintiff pajs into Court the amount so 
found or declaied due on or before such date as the Couit may 
fix within SIX months® fiom the date on which the Court confirms 
and counterbigns the account taken undoi clause (a) or fiom the 
date on which such amount is declared in Coiut under clause {&). 
as the case may bo, and tbcieattei pays such amount as may be 
adjudged due in respect of subsequent costs, cliarges and expenses^ 
as provided m Rule 10 together with subsequent interest on such 
sums le&pectnely as pio\ided in Rule 11,*^ the defendant shall 
delner up to the plaintiff, or to sucli person ab the plaintiff 
appoints, all dociiinentb*® in his pobbesbion or powei relating 
to the mortgaged property, and shall, it so leqiiired, le- 
tiaubfer the property to the plaintiff*^ at his cost tiee from the 
mortgage and trom all incumbrances created by the dotendant oi 
any peioon claiming under him, or, where the defendant clairas 
by deri\ed trtle, by those under whom he claims, and shall albo, 
it necessary, put the plaintiff in possession of the property, and 
(lO that, if payment of the amount found or declaied due 
under or by the preliminary deciee is not made*- on oi before 
the date so fixed, or the plaintiff fails to pay, within such time as 
the Court may fix, the amount adjudged due n\ resj ect of subse- 
quent costs, charges, expenses and interests, the defendant shall be 
entitled to apply for a final deciee — 

(a) in the case of a mortgage other than a nsufructuaiy 
moitgage, a moitgage by conditional sale, or an anomalous mort- 
gage the teims of winch proride for foieclosure only and not tor 
sxle that the mortgaged propeity be so ld, or 

5 UJ30) 1030 Oudh 03 (05) 5 liUck 625 a (19 0) 1920 Fat 402 (163) 
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{b) in the ease of a mortgj^e by conditional bale oi bueh < 
an anonialoub inoitsajco as aforesaid, that the plaintiff bo debaiiecl 
trom all lu'lit to ledeom the property 

(2) The Couit may, on good cause sho^\n and upon teiius 
to be li\od b\ the Court, from time to time, at am time betoie 
theiassiu^ ot a nnal decree tor foieelosuie oi bale as the (.ase 
ma\ be, extend the tune fixed for the pajmont^^ of tbe amount 
found or declaied due under sub-rule (1) or ot the amount ad-jud^ed 
due in lebpeet of bubbcquent costs, chaigo, expenses and inteiest 
Ri 2 and 4, anU and R 9, bolo\^ ] 


Syn 0 ])sis 
Note No I 

I LegiiUtue changes 1 ' 

II Amendment after 1908 2 j 

III Scope of the Rule 3 | 

IV Mode of taking accounts — Sub I 

R 1) Cl lai 4 ' 

( i) IntPloa S 

( } Costs 6 

V Subsequent costs charges and 
expenses 7 

{ i) Subspciuent luleicst as 
proMded in H 11 8 

(1) PiNSinto Court on a 
day ^^ltbln six months ' 9 

(c) Shall deliver up to tho 
plaintitf jU docu 


Note No 

inents 10 

U) Slnll ro tran^fei iln, 
property to the plamtitf 1 1 
(c) Procedure on default of 
payment 12 

VI Extension of lime fixed for pay 

ment 13 

VII Form of decree 14 

Vlil Second suit for redemption — See 

Note 10 to S 11 15 

IX Who can redeem 16 

X Trespass by mortgagor before re 

demption 17 

XI Court fee 18 

XII Jurisdiction 19 

Xlll Appeal 20 


Other Topics 

Co moiig Igor 8 redemption — Inipplicability of Sub moitgi^ee Sec Note 1 Pt (o) 
the Uule See Note J It (i>) 

1 Legisislative changes 

Tins Rule correspoLiIs to S 93 of the Ttansfei of Property Vet 

2 Amendments after 1908 

Tlie Rule has been imcnded by Act WI of 192*^ Theoenoral chanoes thus 
}!}t 20 d!jc<;i aie < n tha hsme lines as III tbe cue Rr 2 wd 4 sea ifotes ander 
Rr 2 ind 4 lurther mc-isoof default by the mortgagor m payment of the 
morfoaoC lnouc^ within the prescribed time tho old Euleproiided for foreclosure 
except \\1 ero the mortsago was simple or usufructuary and for silo except wheie 
tlio mortgage w is one by conditional sale The present Rule has been amended to 
suit tho cbariois m S G7 of tho Tranfer of Property Act as amended by Vet W 
of 1929 see Notes under R 3 ante 

3 Scope of the Rule 

Vs this Rule coriosponds to Rr 2 and 4 «nlc in most particular-^ the Notes 
under Rr 2 and 4 may bo consulted under this Rule also The decree under this 
Rule IS 7 iclimtnary and incapable of execution Tvitbout a final decree being passed ^ 
Order 34 Rule 7— Nqte 3 (1911)1914 Nag 8 (13) 10 Nag L R 150 

1 (1920) 1920 Uj p Uur 43 (44) 3 U B R 183 tiery j reliininirN decree in i mart 

(18J8) 22 Bom 771 (<73) psge «uit must be followed bj a 

(1922) 1J22 Bom 127 (12&) 40 Bom 318 pnil decree 
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The proceedings aftei i piehminarj decree iro proceedings m suit to which the 
provisions of 0 22 will apply ^ O 34 contemplates onU one preliminary decieo 
being passed Hence it is irie„ulaj to fii»t piss a dcciee for accounts and then 
again mother piehininiis dcciee for redemption Such i deeico for accounts if 
passed Mill onh haie tlie effect of an interlocutory ordei for accounts^ Where 
it IS found that the mone\ due to the mortgagee has alicady boon paid, a final 
dcciee may he at once pissed without any preliminary decree * (Sec R 9, infra 
which expressly provides foi this) A docice for jkisscssiod on condition of the 
plaintiff s paying a certain sum within a certaiu time is not a pieliminaiy decree 
Within this Rule ^ 


The Buie applies onlj to a suit for redemption against a moitgagee and not 
b\ one CO mortgagor against another who his ledccmed tiio entiio mort„a,o, for 
rodomption of plaintiff s &haie of the mortgaged property® A compromise deciee 
m a lelemption suit, which is itself capable of execution does uot leQuiro a dual 
deeiee ^ No application foi a final decree can be mido under this Rule and R 8 
wheie a dccice had been passed nndei S 92 of the Tiansfer of Property let ** 

OrdiuariK a suit for an account on a moitgago cannot be asked foi, unless 
the mortgagoi asks for i exemption also ® The buiden, m suits for redemption, is 
on the mortgigor of pioving the existence of a mortgage'^ and the meis fact that 
the dofoadant demos the mortgage IS no ground for decreeing possession without 
auy payment by the moitgagor \ conditional deciee for redemption on pay- 
ment of the amount duo may bo passed ©ion though the Couzt hods that tho 
mortgage has not been satistiod out of tho moitoaged piopeity as alleged iii the 
plaint ** 

A moitgagor cannot icdoem by apphcati'ni but only can do so bj wij of 

4 Mo^e of taking account* Sub Rule 1 Cl fa) 

Wo bale seen under R 2 onfe that the object of the RegisJatuie is that 
complete accounts of all amounts due by cither party to tbe other in lespect of 
the mortgage tiansaction should bo taken in a mortgage suit, so as to avoid uu. 
necessary litigation A mortgagee m possession la bound to account for the rents 
and profits of the propeity (srr Transfer of Property Act S 70), and the mortga 
gor IS eutitled to deduct horn the mortgage money all sums thus owed by the 
mortgagee* Wheie the mortgagee has been in possession of tho mortgaged pio- 


2 (19161 1915 Ml 83 (Ssl 31 All 226 
(19271 1927 Oudh loC {Iji) 2 Lucl. iGi 
O 22 does aol apply aUer a ilmee 
lias becu jus'icd iliough it may be 


for a later staSe in csccntion] 

4 (1922) 1922 Ail 47J (i79) 

(1926) lOaCilad 30a (300) 

5 11013) 10 hid Cis S.?0 (S57) [Lih) 

(1921) 1924 Lab 035 (03C) Decree is 

able of CiecutiOM is it i» 

C (1923) 1023 Lab 129 (131) 

^ 014 (614) 

“ (5914/ iJll M id 392 (392) 

0 (ISaO 81) 5 J3om Cl4 (CIC) 


(1830 61) 5 Bom COl (607) 

10 (IJ31)1931 Oudb373(S79) 

(1903) 37 Bom 271 (270) 
iim> 2 111 L J 62 (Gl) 

[See also (1674) hom P J 30i (305) 
Plaintifi ueed establish onl> a pmna 
/aciecase— Then onus is shifted to 
defendant (0 Bom II C R 159 iolj) 
^nd (1836) 1SS6 Bom Z’ 3 217 (Do)) 

11 (1869)6 BomHORAOJ 9 ( 12 ) 

12 (1875 78) 1 Ail 521 (o2oj 

(1901) 24 Mad 408 (411) A mortgagor ma\ 
pfeid zn tho nfternaiiie tint the 
mortgage money has been jiid or 
that ho js prepared to jjj anj sum 
that may 'll!)! be lound duo 

13 (1875) 12 Bom II 0 R XCO {162} 

(Ibto) 12 Bom 11 C E 163 (161) 

Note 4 

1 (ieOC)l tgra IICR 132(133) Mortgagee not 
lobe charged interest on income from 
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pert\, the burden on Imn to piore th-vt tho inoitgi„o has not been satisfied out 
•of tlie u-ufruct of the propertN * In a suit to icdeem a puisne moitgageo who has 
redeeinel a prior mort-,i„o, tho mortgagor is liible to pa> tho amoimts of both tlia 
mor'^a^e- ’ 

W here a prior mnrtgioCe sues on lus n)oit,age without impleading tho 
pui'-nc mirt^ageo and purcliise-^ the piopcrt\ in execution of his dccieo llio puisne 
mortgagee «ub«.oiucntl> suing foi ledcmption is boutit] to pi\ not tlie sum foi 
which the propel t\ wassif? hut iho iniount duo on the moil-,ago up to the date 
on which the 1 rtoi mortgi-,e6 ihinineil i>o%vs\ioh ifter the piuchase * V Couit 
can in e'ti-,ite accounts with a new to seeing whether tho mortgasO his been 
-.atis‘ied out c f tho usufruct ex i.n though in doing so it has to deal with (luestioiis 
relating to pio{ crtics hill., outside its juiisdiction ' In a suit foi the ledemption 
of two di'tuict mortgages the tccounts should be taken separately in icspcct of 
each mortgi„e ® \ nioitga.,ee who refuscil a \alid tender of the nioitgaoO monoa 

doo> not thcrebx ceise to he 1 moitga.vee and tlie subseiuont accounts between 
him an 1 the mort„igor shoiil \ b included in the suit for icdemption In a suit 
for relemptii n of a mortoVC \ which the sub nioitgi„ee also is joined as i part\ 
the deciee shmld diiect lecounls to he laken of the mortgage as well as of tho 
sub n lUue and sh uld |iin\idethit out of the mortgage money, the sub mortgi 
•"ee sb il I ' e pai 1 the am miit «lue to him an I tiio balance if any should be paid 
to the tn it»'i.,ee " 

In -uits for rcdeuiption tlio accounts should ho taken up to tlio date of 

•aoluil lelc mption or sa lo a s tho case may ho* 

] peitT— But tbo iDComo «Iioul<l 
Udacted frointlic intcrcUdue 

(Isi) V Cal 117) 2 b Ind (1»C) 

M'^itgagcc entitled to deduct from 
1 iDcoine sum-> spent pro^cTl) for 
I nr etc 

(is 0 ’ U Moo Iiid tpp 443 (lol) (P C) 

I me fr m projeriv to be br t 
1 liictcd from inlcrot due to morl 

(ISO II ' N*W P 11 C n 207 (20' 200) 

Us tj) ''tiili NS U i 1 (270) Tlie iccoaiits 
\ Quid slioM the collections ind tlu 

111 Is&iuliNN R (C ) Surjluftofn 
ue after deducting interest should 
Ir-ductcd from irmcipal 

U ‘ 1 Ml 71 («13) Rent piaable bx 

I gee Vut pnd bx inortgagoi 
1 t be dcluitcd from the mortgage 

(lOUJlJUMad IG1(GC1 CG2) 21 Ind Cns 
"01 ( 02) Moitgigie M b und to 
„i\e credit to tic mortgagor for all 
► mi-, agreed to ic laid bx him but 
X 1 ch he did not j ix 
[Sea (1J02) ■’0 Boil Sf3 (3.2) Judgi 
h IS to decide on the ret rtex of the 
iccounts I icscntcd bx tho iJilies) 

■(1J1-.) IJls Mad Or.? (jsS) XIortRvgee in 
]0x c Sion liable to account foi rents 
ml profit- ettnafUr iieliniinarx 
a.- rce 

•(IJIO) > Ind Cas 4U (44 j) 13 OuduC»s3‘» 
tc ouut« should It scttlid though 
n t claimed bx iHintiH 


(1J27) 1027 ^ag 302 (302) 

[Sec alto (102<) 1J27 Oudli ’03 1203) 
Mortgagee to take part of iisufiuct 
for iQicicst and pa; the Lahneo to 
mortgagor under tiie teiiiis of the 
deed — Such lilancc can boclamicl 
in the redemption suit] 

(See al«a (103’) 1J32 Oudh 2o5 (’CO) 
Mortgagee getting poa c— ion al o 
of properties exempt from more 
gago — Obtaining decrees for jaet 
icnta agaiust morlgigor as tenant— • 
Mortgagee liable to account there 
for ID suit lor redemption But i 
ejnrate suit for inexne jiofitsae 
cruuig after date fixed for laxaieiil 
and before delixerx of po e siuu u 
not harred) 

(SeoS 11 ^ote40 l*t (..) R 0 Nolo 
3 Pts (2) and (3) beloxs anl al otlio 
CotloxxiDg cases (lJ2b) U-O Oudh 
113(118) Niid (1010) C IiiiCis33i> 
(333) (Cil)] 

2 (13S3) 1833 -Ml W N 00 (01) 

3 (lJa>)27 Ml 30s (310) 

4 (1J02) 24 Ml IS, (137) 

(1914)1014 411 42 (42) SC Ml 127 

5 (187o 7S) 1 XU 431 (432 433) 

C (1890) 14 Bom U (24) 

7 (190i)34Cal’23(2’s 2’0) ' 

S (ISOl) la Bom C02 (C03) 

(1217)1017 Oudh 141 (143) 42 Ind Cas CO 
(07) 

(1006)23 XU CSS (041) 

9 (lJ0s)30A113G(3<) 

(1918) 1913 Mad 6a7 (o&3) 


C P C 307 303 


O 
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5 Interest 

In a suit fox redemption, tho mortgagee s iiolit to mteiest is not liimtod to 
that accimng duiing the si'? jcars preceding tho suit ^ Wheie a mortoagea wlio is 
entitled to possession obtains a dcciee foi possession, lie is not entitled to any 
interest between tlie date of the decree and tho date of tho deli\cr> of possession' 

6 Costs ' 

In i suit for redemption, the moit^aoCo defendant is entitled to all co5>ts 
unless he has refused a \alid tender of the mortgage mone\ oi his otheiwise been 
guilty of misconduct ^ Such costs are pait of the mortoa^e money and m the 
ibsenco of any CNpiess provision m the deciee to the contraij axe not i)eisonally 
recoxerahlo from the moxtgagoi ® Whexe the plaintiff mQit„igor has been 
iwaxded costs in such asuit ho is entitlel to set otT the amount of Ins co->ts against 
the moitgXoO money pa^ablo by him* 


7 Subsequent costs charges and expenses 

The amendments introduced by the Ti xnsfci of Propeit> \ct ( Vmendment) 
Supi lementarj \ct \\I of 1029 have nude cleir that the mortga„eo is entitlel 
to chaigcs xnd. expenses pxopeili incuucd by luiu in lespecb of the mortgage 
security even to tho preliminaiv deciec Uthoii„h tlie Rules weie not 

so explicit bofoxe tho abo\o amendment as they aio now on tins point tlie law" 
was recognised to be the same even under tho old Rule-- ^ 

8 Subsequent interest as provided m R 11 

R 7 Sul) R (l) Cl (c) (i) piovide-» for tho pajment b> tho moito^Sor of 
intciesb sxibse jnent to the date hxed for payment imdei tho pioliminaix decree 
up to the dxto of the actual tcalisation of the moitgigo money Tins point was 
not conceded undex the old Rules ^ 


9 Pays into Court on a day within sax months 

\ decree under this Rule should state a period \%ithin winch tho moitgags 
money should be paid ‘ Tins period may bo lc%s than si\ months ^ In computing 
the period so fixed the date of tho deciee should be excluded ® 

If the deciee fox redemption fixe, no period foi payment it must he taken 
ns an oidmary decree to which \it 182 of tho Limitation ict would apply 

le and not moitgage — 
(lied costs 


let provides for icconllt only up to 
date of suit— Thereafter tins Kulo 
apihevl 

(1035) 1J35 born 07 (98) (Do) 

Nate 5 

1 (1011) 19U Lib 344 (345) 

(isjo) 14 Bom 113 (118) 
a (ISSJ) l&SO 111 W N t77 (177) 

Note 6 


(XO^O) 1926 Mad 405 (400) Costs ot mort 
gagee in redemption suit aro disete 
tioQtrv where be raises questions 
dcnvi ig mortgagor sUfilit to tedeeiu 
(1924) lo'ij r.om 172 (173) ilortgagee con 
tc i iig suit on the ground oftransac 


■> (lOM ^ I . .1..., 4 u 

(192o» 13>J 111 492 (404) 

3 (Ib'J) 4 Csl 741(744) Xotwjlhstanding any 
cHini that the defendant s attorney 
might have agimst the defendant in 
respect of the defendant s co ts of the 
suit 

(IS23) I? Bom 33 (34) 

Note 7 

1 (lOia) 1018 Cal 1030 (1040) 44 Cil 443 
Note 8 

1 (102G) 1010 Oudh 300(307) 

Note 9 

1 (1009) 1 Ind Cas 71 (-ij (Cal) 

(1913)18 1 C 48 (401 1213 Pun Re No G8 
(See also (1874) 1874 Bom P J 7 (7)) 
1 (1927) 1927 1 C 17 (I") (P C) 

3 (18&>) 1888 411 4V N 80 (81) 

3a (1913) 13 Ind Cas 48 (4J) 1913 Puii Re No 
C3 
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But \%hcro 111 i “suit far «ilo b\ i puisne moit„i„ee, the pieliminary deciee clnectod 
‘he jilijntilT tr> j)i\ oH the piioi inort^i«o lieforo hrm^m^ the mortgiged piopeity 
to !>ale, hut J)\cil na peiiod wiOtm winch the piioi inoitgi^o \\ is to ho pxiii olf, it 
was th It, m this re-pect the Icciee was t deciee for letlemption stul the 
period illow ihlo for pij mont nl the piior mort„i-,c aniouiit coal I not exceed six 
iiiontiis* llie Rule ii'iniies ilie pixment to he made info i/i, 6oH»f \s to whe 
llier i inMiient niid< niu of (. nut cm be leco^uistl by tlio Court, ^ra Note 14 to 
R j ind O 21. R 4 

10 Sh&ll deliver up to the plaintiff the documenti ' 

On pi\mi nt >f the nioit^i^e the mf^lt^a^ 4 ol is entitled to tlie letiiin 

of the mort^i^c li md ' ind other documents lelnting to th(5 title to the hnd But 
whero the m r ^i_ee kfend int his lost the title deeds, tho cxeculnig Couit can- 
not, in the ihsciicer'^ (n\ exjiioss pioMsion 111 the dccico to tint elfcet compel 
him to ^i\ e set ai it\ tf i the \ alue of the pioperti " 

11 Shall retransfer the property to the plaintiff 

Tlic til I h imi n 1C lemplion to lo ti itisfei the jnopeitj to tlio 

nir>it„uoi fin i n the in i «.«_e ml fium ill cticuinhiinccs cieitod hy him 
Thus i' In. 1 Is 1 < i 1 ( I i jeiix to mother the leisc is not hindliiB, on tlio 

nion,.u ' "h 1 1 1 'h«i*f I I ject i 1 i( lossco is v ticsjnssei ' TJio piopeity 
mus letii ' iiel >1 n, \\ th the ci <•» fions if tm, to the pioficity. Thus, 
when the mi" 1 1,, e t iKin:; 1 1 \ mt i„t of his i>o&ition IS sueli, Ins tiKeii 'i inoit- 
,{i„e { the i; ildin., ' f I tenant the mort,,i.>or is entitled on leJcmptlon to the 
p ss(.,>inn of the h ildind piovidcil he piys the mioiint due on its iiioit„'i„o^ Tlio 
Ituk leiuiioi tint T. moil, igco with possession sliotild on icdemption, put Inch 
ilie moriginor in possession ^ 

12 Procedure on default of payment 

The Rule pioMiles tint on defuilt hv tho nioitd'‘, 40 i m the payment of tlio 
mort„igo money within tho time allowed by the Court, the inoitgigee is entitled 
to ajipU fni 1 lin il lectee foi silc oi foreclos'uc * Tho piosent Rule piovides for a 
dicifi fn in thociseor-iny mortgige othei Unn a ueufiuctuiiy inortgioe, i 
mortgage by conditional sile oi m anomnlous moitgige which piondes only for 
foreclosuie It pnnidcs foi a dtcicc /o» /ojcc/osHrc m the cise of a nioits;t,^o by 
con litininl sale oi in anomalous mortginO which piovidcs only foi foieclosiiie 
I II lei tin. Rule as it was hefolo \ct \\i of 1*J29 i decree for salo w is piovided 
fill the CISC of any moitgigc othei than ono by cowdtfiojmi sale And a dccieo 
for f /icc! »iije u is pioi ided foi in the ctso of tni mortgage othei than a simple oi 
uaufruiiuiix )ni Ihese thannC-* aie in confoimily xsith the changes in b 1)7 of 

the Transfci tjf 1 1 ipeity \tt intde by \ct NX of 1929 See Notes iiiidei 11 3 

(CU) '^lottg Igor entitled to josses 
,.1011 on pijmeiit a» jer decree— 
but eqllcnl jioviesviou l,j inortgigeo 
renders Jjim lisblo lor mcMie pronts 

lUdtDijJto) lUirce— \otn e ftxt I — m '•ubse |uent suit b% inortgigorl 

Payment Mithoi I sens ih.ii] Note 12 

4 (1021) 1J21 til '<> (O') 4'’ \1I 320 1 [See (1001) 2 j Lorn lot (103) Omission to 

Note 10 dri" up proper decree under b U2of 

1 (102C) 1220 111741 (7431 the Tniisfcr of Prnn,.rt> \etJidnot 

2 (lJ01)12Miar JourbJ(Ct) 

Note 11 

1 (ijoc) 3 tn L j on (oij) 

2 (tOOO) 3 InJ CIS 123 I” !CJ (C »J) 

3 (1010) ■’3 Mad 71 (7 5( 

(Stc j1 0 (1 110)0 Iiil Cis ”0 (33S) 


minor at time ol execution of 
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7, ante for further nifoimation Tho undcimentioncd cases decided under the old 
Eule axo now onl> of academic interest * 


13 Extension of time fixed for payment 

The amendments m this Rule and m R 8 made h^ Vet WI of 1929 inahe 
it deal that the Court can extend the time fixed fox pa\ment fioni time to time 
and that till a decree fox foioclosure is xctuallj pissed or till the sale is co;i. 
/ijjiicd, tho moitqagoi can redeem the piopeita The undeiixientionod cases* de 
culod under the old xulcs have only an academic inteiest now Time fox pajment 
may bo extended though the pciiod oiiginallj fixed ina\ hiao expiied " Tho use 
of the expiession ‘ extend the tune in tho new Rule instead of the expiessioii 
“postpone the daj which occuixcd in the piostso to old R 8 inalvcs this deal® 
Extension of time ma> ho gxanted iiicspcctiie of tho iiatine of the vioi toage in 
question* E\en though adecieofor ledemption maj have been passed bj tlie 
appellate Court an application for extension of time sliould be made to the Court 
of /irsf luvfnnce and not tolho appdlato Couit * Wheie, m a paitition suit, the 
alienation of a ceitain pxopeitj belonging to tho joint farailj was found to be 
binding onl> to a Imiled extent and a decioo was passed for possession theieof on 
condition of a certain amount being paid to tho alieneo witliin a fixed date, it was 
held that tins was m eitcct a dcciee fox xcdemption and that tho Couit could ex. 
tend the time fixed fox payment ^ Timo fixed b> a compiomise decree cannot be 
extended by the Coxxit ^ S 1.43 of the Code does not appl> to tho extension of 
time fixed by a dooiee for redemption “ The limitation for an application for j 


\moui)tno6fco l?aid— Mottavs* »* 
entitled to apptj unlerO 34 It 7 
for sale of properties'' 

[See also (1374) 1374 Bom P J 7 (“) 
Ptocedute oti default — To be pro 
Mdod for in the decree And (1931) 
1931 Mad Z01 (59 >) i>4 XI id 70o 
Subsequent inottgigeo s redemp 
tion suit— I’tiot moitg-iaeo dclen 
daut la a deciee holder ind Ins 
transferee of the decree tan ippls 
for fill'll decree ou default of pav 
nientl 

-9. (1S99) 2 Oudh Cas 19C (19u) 

(1897 1901) 2 U B R 514 
(1915) 1915 L B 100(101) 

(1902) 20 Boiu 121 (127) 

(1923) 19’8 Lah do5 (35i) 

Note 13 

1. {1&9< 1901) 2 U B R o32 

(1893 1900) 1SJ3 1900 L B R 171 
(1902) o Oudh Ci» 32 {3G S7) 

(1833) 1SS3 Vll W h 119 (119) 

(1884) 18bl All W N 32J (330) 

(1904) 1 All L J 300 
(lbJ3) 10 Mad 214 (219) 


(18sa) m om lOG (lOb 109 ) 
13 M,d 2C7 (2o3 209) 
-(180G) 10 Mid 10 (oa) (F L) 


(1891) lo Bom 044 (u40) 

2 (1902)24 AH 470 (4bl) 

(1933) 1933 All 157 (153) 

(1933) 1933 Mad 702 (‘03 704) 57 Mad SDs 
Suit fat decKcation of mortgage ts 
invalid and for possession — Portion 
uf moitgage found to bo lalid and 
decree for possession conditional on 
1 ivment of ceitain amount within 
* certain period which u is made 
charge on propcrta— Decree is re 
dcinpt on decree and Lourt Ins pouer 
under O 34 It T to cxtetil ike tune 
for pijmcnt 

(1900) 2 Nag L K 137 (143 144) 

(1909) 2 Ind Cas 4Cr (400) (\I1) 

(1902)20 Bom 121 (12C) 

(l9Io) 1915 All 302 (aC) 

(1927) 1927 Bom 17o (170) 

3 (lSb3) 7 Bom 532 (534) The coiitrirv ii^iv 

lakEn in this Li'e is not unihle 


under the present Rule 

4 (192a) 1J28 41t4SO(4bl) 50 411 832 Mort 

Cige 1 1 tondUioiial ale 

6 (1909) 2 lud Cas 220 (221) 31 111323 
(191»)1917 M12'’9(2"J) 3J 111 3JC 
(191l>) lOlf. Mad 094 (GJj) 01 lud Cis 210 

(210) Mad 87u 
(moi) 23 til 63 (39) 

G (1920)1920Mad99{101) 43 aiad 3oT 

(But coinpire (IJlo) 1915 Oudh 220 
1227) 18 Oudh C is o8 Power to 
enlarge lime nil 1 e execti ed oiilj in 
eases to iihith Rule striclh a[ plies] 
(see also (1933) 1J33 Mid 702 (703) 
o7 Mad 398] 

7 (1920)1920 Nag 2-'0 (■’81) 

5 (1912)14 Ind C IS 240 (211) 34 111 3b3 
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tiinl Jeciee for rcilemiition luns fiom the date oj payment although the Couit may C 
hi\ e exienJeJ the iiciioil foi pijment origin illy li\cd ® Wlieio a prelimmaiy de 
creels ’■im] hj co>t/irmi.d in ippeil, the pciiod bted runs onl> fiom the decieo of 
the Court of hr^t lustance unless the ippclUtc Court extends the peiiod See 
^'ote U to b 14S 

14 Form of decree 

tor the form of a pielmnniri dcciee under this Rule see Appendix D, 
Foims 7, 7 A 7 B ind 7 C The dtcicc ought not to contain unnecessaij declar 
atioiis * It -hould not direct that the defendant should not be eiicted till ho has 
cut the Cl op> sown b\ him" 

15 Second suit for redemption See ^ote 40 to S 11 

16 Who can redeem Sir ^ 9t cl the Xriii«(<.r of Property let 

If i pjit\ wh jsc title is to some extent imperfect it tho date of the insti- 
tution of t)ie suit se“ks to redeem ind is ablo to pioie a perfect titlo at the hear 
lOo of tlic c I'e ho -houl I have a dccrto for tcdemption Thus if a purchaser m 
execution s ile of the e iuit\ of icvlemptioa sues for redemption bofore ho has ob- 
tained i ceinticite 1 sde hut obtains such certihcate before the beating, bo 
sliouldliiie i leciee foi ledemption * In a suit by a puicbasor of tho equity of 
rcdempti-m for redemption tho moit^ioee ciunot question the adequacy of the 
CO 1 lei itiou for the sale" 

17 Tre<p»ia by mortgagor before redemption 

W here a redemption decree w is made but the mortgagor, without having 
mule am payment, unlawful!) trespasser upon tho property and dispossesses thu 
mortgagee in possession tlie httcr can sue to rccoici bach posseasion ^ 

18 Court fee 

Sre S 7 Cl (ix) of tho Couit fees \ct No Court fee is pajablo on sur- 
plus profits decreed ui fivour of a mortgagor in a redemption suit ^ 

19 Jurisdiction 

In suits for ledcmption, the \nlue of the suit for purposes of jurisdiction is 
the amount of the prineipai wiojtfy secured by tho mortgage and not tho \ alue of 
tlie ;>o/trfy mortgaged * 

20 Appeal See Note^ under Rr 3 to C sipra uid also under S 07 Sre al°o the under 

I Kit uned CKe’ 


0 (lO'’ I IJ 1 1 ( 1,1 MBoiu "30 

10 (laO’J 1^ Mtd 1 0 (1 3) 

(IJ’G) 1 ) 0 Ni" 0, COS) 

(loOC) 1« 111 4 j (1 ) 

(l&OG) IS 111 ■’iU”! 22") 

[but sec (IsSjJ 11 Uom 172 (1 ) 

Note 14 

1 (1S31 S’fO Ini \ip21 (2C)(PC) 4„toform 

uid tonienl of t rcdeni] lion decree 
[Sea {1J02) 1 L U U 1-0 [187 to IsJ) 

2 (ISbG) d U! 502 (j09 503) 

Note 16 

1 (ISal S2)C Bom 130 (142 113) 

[See il 0 102J Ion P7 (iJs) 

Court can trtvc note of crent', htp 
icnins eul cpKiit ig suit rnd of 


mouldnie decree accord } 

2 (16CS) 3 Igrr II 0 It 30 (31) 

(IbSS) lo'S bnii 1‘ 3 01 (Jl) 

Nole 17 

1 (19’o)192uOudh (25u 2 jG) 2s Oudli 
Cii 1C 

Nole 18 

1 (lO^O) 19'’9 Nag 1 (•>) •’iNtgLHlOT 
Note 19 

1 (19'»C)19‘’C Oudh 3iG (347) 

Note 20 

1 (1934)1904 Pat 07 (99) Direaiono b) Court 
with tcgiid to the mode in which 
account K to be ttlcn is not preli 
niinarr decree and the order K not 
apitrhUi, 18 such 
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R. 8 . Act IV of 1882 & 03] (1) Whcie befoieafinal 

deciee debaiiiiig the pJaiiitift liom all light to 
dempiion^'ua * ledceiii tliG Dioitgagcd jjiojieit} has lieen 

emp lonsui passcd OF feefoic the confumatifni of a'«ale held 

in piubuaiice of a final deciee passed undci snh-iuk (3) of this Rule, 
the plaintiff makes payment into Couit of all amounts due fiom 
him under sub-rule ( 1 ) of Rule 7, the Couit shall,on application made 
bj the iilaintiff in this behalf, pass a final deciee oi, if such deciee 
has been passed, an oidei — 

(a) oideiingtlie defendant to delnei up the documents 
lefeiied to in the pioliniinai) decice 

and, if neeessaij , — 

(b) ordeimg him to iG tiansfci at tlie cost of the plaintiff 
the moitgaqed piopeit} as diicctcd in the said deciee, 

and, also, if necessarj, — 

(c) oideiing him to put the plamtift in possession of the 
propel ty, 

( 2 ) Wheio the moitgagcd pjopeih oi aimttheieof has 
been sold in puisuance of a deciee passed under sub lulo (J) of this 
Rule the Couit shall not pass an older undci sub lule (1) of this 
Rule unless the plaintiff in addition to the amount mentioned in 
sub-rule (1) deposits m Couit toi pajniont to tlie piuchaserasum 
equal to ^l^e jiei cent of tlie anioimt of tlio puichn&c nione^ paid 
into Court bj the puiehaser 

Where siieli deposit lias been made, the purchaser shall be 
entitled to an oidei foi le-paj ment of the amount of the piucLaso- 
mone} paid into Couit by him, together AMth a sum equal to fl^e 
pier cent thereof 

(3) Wheie pajment in accoidance uitli sul>-ru]e (1) has not 
been made, the Court shall, on application made b} the defendant 
in this behalf, — 

(a) in the case of a moitgago hj conditional sale oi of such 
an anomalous mortgage as is hcrcmbetoie lefcried to in R 7, pass 
a final deciee declaring that the plaintiff and all peisons claiming 
under him aie debaried from all light to ledeem the moitgaged 
propel tj and, also, it neces«arj, oidciing the plaintiff to put the 
defendant m possession of the mortgaged piopert} ; oi 

(b) in the case of anj othei moitgage, not being a iisii- 
fructuaij mortgage, pass a hnal dcciee that the mortgaged pro- 
perty 01 a sufficient pait theieot be sold, and the pioceeds of the 
sale (after deduction theiefrom of the expenses of the sale) bo 
paid into Couit and applied in payment of ^\hat is found due to 

the defendant, and the balance, it any, be paid to the plaintiff or 

othei persons entitled to lecene the same 

ISee Ri 3 , 5 ,<^7 See also O 21, R 89 ] 
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Note No 

I Legitletive chenge* 1 

1[ Amendmentt after 1908 2 

III Scope of the Rule 3 

IV Decree for redemption 4 

f i) Re lemi lion jftcr «luQ «1 lie 5 


Note No 

V Final decree for foreclosure or 

sale — Sub R (3) 6 

VI Power to enlarge time 7 

VII Limitation 8 

VIII Appeal 9 


Other Tojfic^ 


Court! bi|il Ttoi 1 tulcin-tde Sec 

No 0 0 I t <ot Note I ta (s)a»d(9) 
Fiurl dfcue for ile t i t iiiee of mort c r 
li m clf See N le r 1 l (f> 

Perot 1 decree in redciniton mi t Sc 
11 \ Ulo\ 


Itcdein] tioii B\ person iiilerestcd in i irt 
See B I Note C F V (20 a) 
Bedemition — Piitnl See K 1 Note G Pt 
( Oa) 

Sub equeiit suit for redciuitiou See R 7 
Note lo and S 11 Noto 40 


1 Legislatixe changes 

TliL Rule c ric 1 ntU to S 93 of the Ti insfei of riopertj ^ct 

2 Amendments after 1908 

Tlic RuU \\\s mienikl 1>\ tho Tiansfer of Projertj \ct (Amendment) 
Supi Icmcntdiv \cl \\I rflOSO on the sauio lines as Rj 3 and 5 ante The 
lio\i 1 n lb to tNten'iion of time bis been transfened to R 7 T jrfe Notes wndoi 
Er 3 jaulT a^itc Ln 1er tho old Rule a dcciee for silo could not be passed 
<nl\ in the ca'-o of i mortgage b> eoHrfffioMflf strfe Under the piesent Rule no 
dociee for sale can I e pissed eten in tho case of uutfiuctiiarj moit^iges 

3 Scope of the Rule 

Too decieo uudci R 7 is onl> a piehininiry docieo and a dntl deorpe undent: 
tho lie cut Rule is uccc$sii> to tcimmate i suit for redemption * As has been 
seen ahead^ m Note 4 to B 7 in a icdcmption suit there should be a complete 
settlement of all lecounts betneen the parties m lelation to the mortgage * (See 
aho Ri 9 ind 10 vifia ubich show tliat iccounls sliould be taken light up to the 
date of actual pijinent of moit„ago n)one> ind le tiansfer of possession ) 

4 Decree for redemption 

On ia>mcnt of the mortgage monc> before a final decree foi sale or fore 
clo'^uic !•> pas&el the tnoitgagor is entitled to a final decree for ledemi tion \ 
tnoit„i„ 1 can howetei cxeroso the light of icdemption in the case of a decieo 
for sale at an> time befoie the sale Is confirmed though the final decree for salo 
mai ha%e 1 een I assed in tho mcaDwhile If the redemption is after the final 
decree loi sale the inoitga„oi will got au Oliver foi the deiiiery of (he title deeds 
etc a-s indicated in &ub R (l) If the mortgagor seeks to ledeem the piopeitj 
aftei the sale ind hcfoie it js confirmed he must deposit for payment to tho 
auction puichasci Siercent of the puicbaso moaO) in addition to the mortgage 
roonCN Under Sub R (l) all rights acrjuiicd bj tho mortgOoee under tho 
mortgage must on lederaption be le tiansfcired to the mortgagoi ^ Tho mort 
gagee m possession need not %acato possession till he has receued tho full 
mortgage monej * 

\ raoitga^ur is not disentitled to a decree for redemption simply because 
ho has attached under his decieo foi costs aoSinst the mortgagee the mortgage 
• withdrawn 


2 II J 0) IJ OMad i3l (a32) 


2 (1920) 1920 Oudli 21 (25) 
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1 portion of it ^ 

The moitoagee is not entitled to notice of payment into the Court of the 
mortgage money under the prehaiinxiy decree ■* Nor is the movtga„o\ re<iuived to 
make an application to the Couit before pajing in tiio mone> ^ The lefu&al of 
the Treasury Olfacer to accept tho mortoiso money tJiougli paid within the pioper 
time does not amount to default by tbe judgment debtor “ \\hei 0 the moitgaoor 
has paid into the Court the sum ascertained by tho fiisfc Court pending an appeal 
by the moitoageo as to tho amount due, tho inoitgagoi is entitled to ciedit for the 
amount paid though it fnpsed to the Government throUoh the failure of the 
mortgagee to take the money out of Court Payment to an unauthorised person 
doea not discliai^e a mortoigo ** 


5 Redemption afteT due date 

The present Rule makes it cleat that though v raoitga„oi nas filled to- 
redeem the mortgaged property within the time allowed by tho Couit lie is 
entitled to do so at any time before a final decree for foreclosure is passed or a 
Sale of tho mnitgigcd property under i hnal decree foi sale is confirmed See 
Note 8 tnfia 

6 Final decree for foreclosure or sale— Sub Rule (3) 

The provision as to tho passing of a final deciee for foieclosiue under 
the circumstances indicated in the Rule is imperative^ k final decice fox 
foreclosure oi sale can only be passed on application by the moiteigeo \ final 
decree for foiccloiure ernnot be passed in tho case of a Aiinpfe mortgage ’’ The 
absence of any provision m the prehminaiy dccice for tho passing of a final deciee 
for sale or foreclosuie is no bar to the passing of such i deciee * In ipiilioation 
lor final decree should be made to the Court of first instance though the 
preliminary decree was modified in appeal ® In the undeimentioned ca‘>e it was 
held that tho moj igaQor htmself was entitled to apply foi v final decree foi sale, 
if he was not able to pay the mortgige money * 


7 Power to enlarge time 

The provision as to tho cnlaigement of time contained m the pioM«o to 
the old R 8 has now been tiansferied to the iiresent R 7 by \ct WI of 1921) 
y payment of the amount due within the time fi\eil entitles tho moitoioOi to a 
hnal decree for leJcmption * But the time can bo extended by the Court for 
making such pay ment under this Rule The pimciples discussed in Note 13 of 
R 2 and in Note 9 to S 148 apply in genei il to an extension of time undei this 
Rule Thus the time can bo extended even though the time oiiginally fixed hig ex 
piled ' But no extension can be granted unless good cause is shown tlieiefor ^ 


3 (1901) 2T All 302 (394 gOo) 

4 (1924) 19^4 Vial 102 (102) 

5 (192£l) 19^5 Oudli 2i5 ('’oO) "3 OnilliCas4C 
G (1929) 1J29 411 6&X (o-s’) 

7 to Iiid C 330 (331) (P C' 

S (1921) lOH Lah 733 (710) 

Note 6 

1 (192 ) 1027 Vll 30a (30 j) 

'> (1913) 19 Ind Cis S G(3o<) (Lah) 

1 (1915) 1917 L 11 100(101) 27 Ind Cxs 7QQ 

(.02) 

4 (1 101) Bom 101 (103) 

(IJ Ji) i j’l All 42? (4 N) Sub c^itient morl 
K R soil for rcdemplion — Itior 
Mori,^i„co defendant tan (fit liiiU 
lot CO for Kjio though piclimitary 


d“crce doe? not proiide Iher for 
5 (1900) 23 Mad a21 (ai2 5‘>3) 

C (lJU) 12 Ind C » 43> (43») 3C Mad 32 
N. . 7 


(1927) IJ’ Oudb 530 {56'>) Fact tl at mort 
gsgte Jo e nothing 1} t\tci ion is 
fioo I cau e 

(1003) 13 Mad I Jour 2CG (‘’G ) 7 la fiU 
nil t iko IS good call e 
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Kor IS ihe nu'itoigor ciititleil to “in extension ns i mntter of 1 1 jhi * 

The itouer to extend time ipplies to all kindb of mortgages’ Oidimrily 
n mort^i^oi wlio «eeka to lu^ the money aftei the time tixed, must for 

extension'^ The aiiplicitinn need not lio«e\er, be in in> piesciibcd form and 
even m apiilication to in> tlio monej may itself be tieated is an apiilication foi 
extcn-ion But the nn'licition must be made to the Conit of fust nistance'^ 
e\en thou^li the deciec ma> ha\c been conhiracd on appeil “ 

Jt ms Jield 111 tJie iinilei mentioned cases'* tJi it tJie ])oivci io enlaige time 
under this Rule applies to uhit lie strictlj suits foi redemption But where in 
a pir^ition "Uit, it \\ i«> found that iii ahemtion of joint family piopeitj was 
iiirtiall> binding on the plaintilf and a decree was pisscd foi possession a^unst 
the ilitnee condition il on the piimeut of a ceitain sum of mono\ to him within 
a ctit iin tunc, it was hold b\ the High Couit of Madias thit the decree w is 
in cffict one for icdcinption, ind tint the time hxed b> it could be extended 
undci tills Rule " 

Eren if the time iS not extended, the n)oito'i„‘oj, as Jus been made dcir 
b\ tills Rule, can ledeem the jiropeitj afc an> tune bcfoie a hrnldecieofor 
foreclosure Is passed, or a sale of the propel ly is conhimed b> the Couit Vnd 
this w is the practice followed oxen befoio the amendment under Act NXI of 1929 
was made'" As to tho decrees pii,sed bcfoio the Ttansfer of Piopoilj Act 6ee 
the undermentioned cisc 

It has been licld b> tho Chief Court of Oudh that even in the caso of i 
coiu/nowjise fhctcc for icdemption. the Court, entitled undci this Rule to extend 
the time lo [uoiici cases " 

8 Limitation 

Article 181 of the Limitation Act applies to an application bj the mortgagee 
for a hnal deciee under this Rule and time rims fiom the expiiy of tho period hxed 
for pajment bx the moitgagoi ' But a moitgagoi being entitled to pay the 
mort^Xoe monej at in> time before tho final dcciee foi foieclosuro is passed or 


(IJ12) U Ind Ca, 240 (241) 81 111 SSs (Do) 
UJli) Ih liid Cx> 14 (1S)(AJ)) 

(IJIJ) IJIO Oulh 3S1 (3s2) Moflc-isco 
tosins nothing b> exien'-ion is good 

4 (1010) T^nd Cis «G(’«) (XU) 

UJH ) 1010 Mad fts2 (6S2) 30 M-id 82 
o (IJisj 1923 U1 4S0 (481) 50 All 862 Time 

can Ic « \ tended Cl cn incase o{ ffloit 
sai.c I ^ cunditioii il >. ile 
0 (1920) 1920 U 3, 43 (45) 

7 (1920) 1J20 b U 43 (46) 
b (190“)) 2 Ind Cu 220 (221) 31 XU 32s 

(JJICj 191), Mid 094 {GJi) 31 Jiid Cis UO 
(240) J) 31 id 6*0 

J (1917) 1J17 XU 23 ) (239) 3J ill C9G 
10 
11 

12 (IbJi) 14 ill ■’50 (3,4) 

(IJOJ) 1 Ind tih *-’0 (7b2) %Cil 122 
(lbJ3 IJOO) L 11 R 174 
(1 tOl) 23 ill 231 (233) 

(Is thl .0 ill 440 (447) 

(1 “O’l 5 Ouilli l.a» '2 (8r) 

(190')) 2 luJ C I, CIG (riG) (Xlvd) 
(l90C)3(.iirWUar5J3(53C] 


(1900) 27Cil 703 (70>) 

(Id’T) 1927 Rom 32 (34) 50 Tom 730 
(1J25) 192a Oudli C4J (o,0) 28 Oudh Cu 

2Gl 

(1911) J Inti Cai 337 (33b) 14 Oudh Cas 10 
(l91o) IJIS XU 302 (s0'>) 

(lOlC) 191G Ou dll 1 33 (13 JJ 10 Oudli Cas 30 
(1901) I All L J 300 (301) 

(1J23) 1923 Oadli ’30(237) 20 Oudh Ca> 

“Xrt, l*roi<-rl\ cm bt rtde med eien 
iflcr fiml diciee 

(I80<)1J Xll 20 j (20s 1 Sila could bo 
ixoided b\ pnnieiil under S 2J1 ol 
todeof JSs2(«o« O 21 It CJ) 

(l-Sb?) 10 XI) 1 (4) 

(IjOsjai Mad 3 jI (3,.s) Silo could be et 
wda bi ikjO'il unler S 310 X of 
Colo of Ibsd (now Order 21. Kulo 
si) 

(hut «ee (I'-.O) 13 XIad 207 (iG'* 2C9) 
lltcre“ lor T-Jcmption — I’lvmcnt 
c innot Is rn le ifter the period 
hxei) 

13 (14,00) 20 hoin 272 (2s0) 

14 (1927) 192. Oudl. tsolS's) 

Note 8 

I (1925) 1925 OuJli 25j (2,C) 23 Oudh Cas 
4b 
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befoie tho bale of tUe moitga^ed piopeitj IS confirm£5{l b\ the Coun. thexe is no 
period of limit tiuii ai plic ibk to a pajment b> him of tlio mortgage mone% It 
has even been jell that tlieio no period of limitation applicable to in 
application bj the mnitgag i f i a fiuil dcciee for redemption it being the dut> 
of the Couxt to iai-3 such i dectee ^ Hut under the amendments of the Bala nnda 
1)^ \ct \\I of 1029 even i moitoSgor has to applj foi i finil deciee for 
redemption Hence the view tikcnin the above decision icguiies le consideiation 
Whexo tlieie liaa been iti appeil against the piehminaiy deciee the ponod of 
limitation foi an ai plication foi final ileciee commences not fiom tlie espiiv of the 
time fixed for pajment but fiom the dxte of the appellate decree * \n apihcatioii 
for extension of time b\ i deciee holdei is a step in aid of execution witliiu the 
meaning of L nutation \ct Vit 182 in lespect of a subsequent application for 
sale by him '' 

9 Appe&l 

Vn oidei lefusin^ to extend time is ippeaUblo under 0 43 R 1(e)' But 
no_appeil lies against an ordex gi anting an extension of time® It is doubtful 
whether an oidei mereU lefusmg to pass a final decree but leaving it open to the 
mortgagee to apph again fox such a dccxce is appealable as a decree ^ 

^ R. 8 A. TT7te/ctiie net proceeds ofauj sale held 

undci the Ia*t pieccdmg Rule aie found in&ufti- 
tlio amount dii6 to tlio defendant, 
•uik for TedemVi^n^ l-h© Court, OB application by him, may, if the 
balance i^ lecoioiablo iiom the jdain- 

tif£ othenviso than out of the piopcrt> sold, pass a deciee foi 
such balance 

[(?/ R Oabo^e] 

Sgnoi ns 

Scope of t(i« Rule Note\o 1 

1 Scope of the Rule 

This Rule IS new and was mseited b> tlio Transfer of Bropertv (Amendment 
Supplementary) Act \\I of 1929 The Rule provides for a pexsoiial deciee being 
passed in a /<!' j r le; ip/;o » agiinsb the mort^agoi whexo the pioceeds of a sale 
held on the default of the moitgagoi to 1 xj the mortgage money m time undei a 
decree for ledernption aio not suflicient to satisfy the mortgage debt The Rule 
corresponds to R 6 entc which piovuIe> fox a peisonal deciee beiug pissed in v 
suit for sale b> the mortgagee 

The wolds the last precediOo Rule refei to R S as at tended h), ActWI of 
1929 under which no decree for sale could be iKisscd in the case of a usu/iuciitatj 
mortgage as xxas possible under the old Rule Wbeie theiefoie a deciee fox sale 
was passed m xesj ect of a imfiUctnaty moitgage under the old Rule and a sale is 
held m puisuance theieof vt was held that such a sale could not be sail to have 
been held under the last piecediug Rule vFithin themeamng of this Rule and that 
consequently no peisonal dcciee for the balance xemaimng due could be lassed 

under this Rule ' 

i (1925) 1925 Oudli CU (OvO) 23 Ouflli Las Note 9 

1 {192J) 1924 horn OS (93) 4 Baiu IX/C 

2 (UtO) 19H> Mad CJ4 (095) 3J Mad S G 

3 (1923) 1923 Lab 35a (3oG) 

Order 34 Rule 8 A — Note 1 

1 (1933) 1933 Oadli 40 (tlh 
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I Dicul wmiii Noihi\g^s Folnd Dll 

R. 9. [Xe\\ ] XotuitJisiandinq anythhuj hereinlefo) e contained^ C 
if if fip}}C(trs, upon tailing the (iccoxnit ) eferred to 
V in linle 7, that nothing is due to the defendant or 
\hai he has Itccn oicipaid, the Court shall pass a 
decree directing the defendant^ if so leqmied, to 
re-transfer the pi fpc) ftj and to pay tv the plaintiff the amount nhich 
may he found due to him: and the pUiintiJf shall, if necessary, he 
put in poss>ssi»n of the moiigaged piopciiy. 

Synoini-- 

NoId No Note No 

Scope of th« Rule 1 I Claim for over payment* — Suit for if 

Deduction of coit* payable to morl lies 3 

Sasor 2 I 


Othei Topics 

Di dill e o( 1 rlcice— No licit lor prdi T iimt'ition ScoNotel I’t (Gt 
m iur% iiid Gnil dc ro< bce Note I Previous Liw iiid Practice See Note 1, 
Pt Pts (1) lud (2) 

1 Scope of the Rule 

This Rule IS new and ^ivcs effect lo the piactice followed in cases arising 
under the TiansCci of rropeitj Act* and m ctses aiisuig eten piesious tlieieto * 

If the Court finds tint llio moitoJ^o has been discliaigcd, a decieer for 
ledemption can bo {lasscd at once without the foimaht> of a piclitninai> 'tnd final 
decree^ \ mottgageo who continues m possession of the inoitgagcd piopcitj iftcr 
the tnoitgage has been satisfied ts liable for all the leceipts fvciw the pvopcit^ with 
inteicst from the time when the debt was fullj paid off* Eatii Couit.feo m 
addition to the Couit.fec paid on tlie ptincipal sum due need not bo paid on the 
Surplus piofits that ma\ be decreed to i inoitgagoi iti a icdemption suit " A cliim 
h\ a mortgagoi for recovers of o%ci>l)a>meot icceucd b> tlie mortgagee is a relief 
included m a suit for redemption to winch Art 148 of the Limitation \ct apidits^ 

2 Deduction of costs payable to mortgasor 

The mort}, Igor IS entitled to set off the costs aw aided to him against the 
inoit„a„e money ^ m preference to the cl tun of the defend int moitgaoee’s attorney 
for his costs of the suit ' 


3 Claim for overpayment* — Suit for if lie* 

The intention of the legislature being that a suit for redemption should 
include the enttir accounts between the parties in relation to tiio mortgaoC. a 
separate suit for oveipajments is barred under & 11 and 0 2, R 2*(StcNoto40 


Order 34 Rule 9 — Note 1 


rise 8] 

2 (IbSl) 0 Lai 377 (370) 

(ie.'2) 14 bath W U Lb (6G) 
3. (1022) 1022 \tl 179 (l7'*) 


i (raza) r929 Uom 83* (339) 

(See aKo (15GJ) 1 N W P II C R 111 
(113 114] 'MoitsigereiUilIidtoexccs* 
profits uitli mieiest at tlie rate pro 
sided for uioilg'ige uioncs] 

5 (1931) 1931 Uad 479 (479) 

(1923) 1923 \U 2Cl (202) 45 \11 154 
C (1922) 1922 Cal 1S9 (190 IJl) 

Note 2. 

1 (1393) 17 Bom 32 (34) 

2 (1879) 4 Cal 742 (743, 744) 

Note 3 

1 (I90o> 30 K\\ £G (37) 

(1901) 25 Bum llo (119) 


Re No 3. 
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DrcuLE WiiERi Nothing is Iound Dli 


SCH 


9 to S 11 ) But mesne piofits accruing «//« tho dite fixed foi pa> meat under tlio 
jirehminar^ deciee or altei Iho date ot payment undti the deeiee'* ha^e been 
held to be recoaeixble bj i 'separata suit No such suit can howovei be brought 
for the piofits acciuing hejoic such dite * 


R. 1 O. [-A eft- Act IV ot 18S2, S 91] In hnalh adiiistm^ 
tlio amonnt to be paid to a moit,iagee in case ot 
subreiueit'tril^e? ^ foieclosiiie sale oi ledemptiorT the Couit 
hhall nnlessS in the case ot costs ot the suit the 
conduct ot the moitgagee has been such as to disentitle him 
theieto add to the moitgage-monev sucli costs ot the suit and 
othei costs chaiges and expenses as liaie been piopeilj iiiciuied 
b\ him siuie the date of the pieliniinai\ deciee loi loieclosuie 
sale oi ledeniption up to the time ot actual pa\ meiit 
[See Kl 2 to S-A and S do ] 


Synoinis 
Note No 


! LeguUtivo changes 1 

II Amendments after 1908 2 

in Mortgagee is ordinarily entitled 

to his costs 3 

( () Such costs of suit JS 
hl^e been piopcrly in 
ciiied 4 


Note No 

(b) Costs of appeil 5 

(c) Otiiei costs clnx,es uid 

espense» 6 

IV Power of executing Court to add 

costs 7 

V Costs awarded by decree mode 
of realisation S 


Other Topics 

Mortgig Cl b conduct d cntulmg Lin to nble in mortgage su t* See 11 J Note 3 , 

CO tb See Note 3 It (I) also ec S IX Note 10 aud R i Note 

Sub C'luent suix for »iua oc nccoJiit p-ia F N (1) 


1 Legislative changes 

The llule corxesponds to S 94 of tbo Tianafer of Piopeitj \ct 


2 Amendments after 1908 

TUo Rule %\as ameiuled by \ct \\I of 192D Tlio piot isioii to the 
payment of otlici costs charocs and expenses is new 


3 Mortgage* is ordinarily entitl d to li«» costs 

In a suit fox bile foreclosure or ledemiition tlio moitoigeo is oilmaiily 
entitled to his cosU untesa Im conduct has been such as to disentitle 
him thcieto * Fox the scalo on which costs aio awaidcJ '?ce the undci 


{IJO ) Si Bom a’- (o33 o34) 

(ISOJ) IG Cal Cs’ irO’) IG Ind tVP HU 
(P L) 

(loot) 34 Cal 2’3 (■>«3) 

U0'’0) 10 ’0 Val j 31 to3’) 

(IJOaj ’0 Vll 22 j (■’iij 

(l&CJ) i> Lom H C It ( V C) 07 (90) 

[S«.e al 0 {IJO’) 0 Loin Col (uC ) 
bep. ralo «uil foe me lie profits bj 
uortgi, belJbirftd) 

’ (1010) OXnl C«a 3Ju('’J7) (CW) 

(IJ 0) Ij 0 iji 100 1107 a Tit LJoat 

^ lU o) 1J2G Oudh 113 (111) Xlesio 1 ofits 
icituins due after tU date of pij 


1 1 nl c m be tl Q suLjecI of i eparate 

jit 

(IJ3a) lJ5o \11 JO (J ) Qaest oi of ■, 1 Ii. 
I lesnc profits is oat J<. tlo scoj/C- 
of till, n-lemitioi u t — 0 . U 2 
I al o uot a bir to the lit it :>■ 
I t el on » di tiucC ci c of aLliO i 
(1J18) 1J13 Mid 2s4 ( 31) 
i (t90a)8Oudh Cis 02 (303) 

Order 34 Rule 10— Note 3 
1 (1932) XJ*’ 2 Oulli 1 3 (131) Cots Its 
alio td III tills Cl c 
(1909) > I id Cia CG> (fcJ) (Cil) 

(lt>7 ) 1 Ind Jut (N S) Jj 


Cost-' (I t MoitxGVGii Sunsi oulnt to Dncurr 


24G1 


tnentionu 1 c ("e- * 


4 Such costs of suit as ha\e been properly incurred 

The mortf,»?oi s lnbilit\ in i inoit„i^c 'luit cmnot bo enhincect b^ a fiml 
c'ocrco I e\oi d the point indicitcd m the prehminti\ (Jeciec oxcept m so fat is 
!■> pioMii.1 fir li\ the pit'Cnt Rule* It his hcen held b\ tlie \llalnbad Higii 
Court tint the Rule icfcis onl\ to costs incuricd between the iiieliminai\ deciee 
and llie il dcciee in<l not to the costs mcuiicd tc the final dceice 

in cxccutu n 1 locecding*. " llioChicf Cmit of Oudli on tho otliei hand has 
•di -ented fi iin tins auw ml held tint the Rule ipplits to ill costs incuiiecl in 
■connection with the siiU up t 1 the time of aeluil pavvient whethei bcfoio oi 
t'ter the tnul decree ‘ It is submitted that tlie Oudb new acLOids ninie with the 
lansu»-,e of the Rule thin the Mlababid \iew 

5 Costs of appeal 

There is i conthet if decisions as to whether the costs of in unsuccessful 
appeal h\ the noit„i„ni fioin the piehimnata dcctce in i nif)it„a£;o suit can be 
added to the mone\ oi should he lecoveied finm the m()itj,ir,ni 

leisonalh In some cises, it his heen held tlut sucli costs cm ho added to tlie 
inortoi„e mone\/ while in oilier ciscs that the Rule lefeis i>iimaiil\ to costs 
incurred in the Court which piepiics tho fin il decicc and that tl eiofoie the costs 
&r appeal cannot be ulded to tho morteta^o mone> but should be locoieicd 
leisonilli from tiio mort^i^or* \ccoidin,{ to the undeiraentjoned eases'* 
lioweicr the fiucstion is one of con'-imehon of the appellitc decice dismissing 
tlie api cal 


6 Other cost* charges and eKp«n*es 

This csptcssioii lus been newly inserted b^ \ct \\I of 102 'J and gw ca 
•effect to the practice followed bcfoie tiie Act, of “Adding sucii costs cliaigos and 
■C Npenscs , incurred after th o piehminar> decree, to the mortgi^^e cnonei ^ 

(loot) ^4 Mid SiT (jsCj 23 Iiid Vpn 46 Note 4 


(loot) M Mid SiT (jsCj 23 Iiid Vpn 46 
(P C) 

(toil) 10 Ind Ca* 474 (474) (Uid) 

(1010) Sj Mad 44 (4C) liupfOi>er dcfcnic 
to a rsdem( tion suit is a ground fur 
rctu tng costs 

[Sc> il 0(1023) 102u Mad 773 (77J) 
Kc Icinptioii «uit — Ufcrced — • Costs 
sUiined in second itpcil bi morl 
on ground o( unit of miscon 
duel— >Dl riised iit loner appellate 
Court — Costs in tiiil Court alone 
lllontd] 

(1920) 1010 aiad 403 (40u) Iledem)lion 
uit— ^ii»u tamable detenres such 
i dcnul of ngtit to redeem or claim 
for CNcesii lu iniproieni nt sic — 
Co l- in Court s discretion 
(l&7b) 1 1 111 102 (203) W bere the lurgain 
la I iiiious lilt Court nouid deciino 
tl liudct t 

2 (lOlOj 17 Cil 907 (913) Cots on stale 
No 2 agiiiist inortgagoc nho does 
not apicir 

{1&77J 1 li 1 Jur (N S) 222 Mottsage deed 
] oiiJing for cost* as tctnecnitlot 
11 \ aud client — biich co ts were 
i rj d 

(t&sl) -S C il L Hip 437 (433) Oidinirilj 
c ts Ictnccn pitta and jarta 


1 (ISO ) 19 Ml ISO (13*) 

2 (1920 1J2C \)1 GS ({ )) 

(1920) 1'I2C Ml 722 (722) 48 til CS2 

3 {1J'*0) IJOO Oudh 328 (S^S) 

Note 5 

1 (1919) 1919 •til 297 (29=t) 41 All 473 

(IJ13) 1918 Oiidh 143 {44o) 

(19>4) 1924 All 104(101) 45 411030 

(U.C) 1J2C All 313 (313' TUourIi the final 
decree had been pissed before the 
di missal of the appeal 

2 (1914) 22 lud Cis 42 (44) (til) 

(IJ13) IJ Ind Cas 334 (333) (All) 

(1914)1914 Ml ino(lOl) Taiiccialh arlierc 

tlio final tecicc had leen jaa ed It 
tore the dismi sil of the ipjcal 

3 (IJIS) IJ Ind Cis 3S4 (3»>y) (411) 

(1131)1934 Ml b9 (92) Apjcal la some 

detcudaiits oiila — Costs crauled to 
niortgagif — Oiila aipealins defen 
dints aic icrsoiiilla lulle for such 
costs 

(1913) 19 Ind C is 720 (730) ( \ll) 

(IJ’j) 19*j MUJi (1J3) 

Note 6 

1 (101')1919 15 HG (133) Arrears of 

Coaernment rtveinie paid b\ the 
laorlgaget after preliminarj decree 
to preaent 'ale of mortgaged ( ro 


o 
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Costs op AIoRTG^orr SLBsrQUENT to DtciiLr 


SCH. 


lO, Power of executing Court to edci costs 

Costs which sliould ha\o been but ha\e not been excluded m a fiml decree 
cannot be clauncd in execution ^ 

8 Costs awarded by decree mode of realisation 

Piimafaf'ie the cost-;, \wiided tn a moitgage suit loJin-^t the mortgagor, 
should be added to the moitoioC money and tho moitgi^jOi is n it personillj liable 
for them except when a deeiee can be passed against linn iindti R G ante ^ But 
under S 3 j of the Code tlie Couit has tlie power to make tho moitgagor 
personally liable for the costs e\en in the first instance m which cise tho 
mortgagor would be peisonally liable foi the costs " 


R, 1 1 . ] III decree })assed in a suit for foieclosiue, 

„ . , , ‘'.lie oi ledemiition, wheie inteiest is leff.'illv 

leooAeiable the Coiut mai oidei payment of 
mteiest to the moitgagee as tollous, uanielj — 


{a) interest up to the date on oi befoie Mhich pajnicnt of 
the amount tound oi deelaiod due is undei the pieliminai^ deciee 
to he made h^ the moitgagoi <r other poison ledeeming the 
moitgage — 

(0 on the pi mcipai amount found oi Jeclaied duo on the 
moitgage — at the late paiablo on the principal, oi iiheie no such 
rate us ti\efl at siu-h late as the Couit deem'> leasonahle, 

(<i) on tho amount of the oo^^ts ot the suit .i^rnided to the 
moitgagee — it Mich late ns the Couit deems lea'ionable fiom the 
date ot the pielnninaij dcciee and 

{ill) on the amount adiudged' duo to the moitgagee for 
costs, chaige-s and e\pense& piopeiJ} iiiciuied bi tho moitgagee 
m lespect ot tho moitgage-feceiuitj up to the date of the preli- 
minaiy deciee and added to the moitgage inoiiei — at the rate 
agieed betyieen tho paities, oi, tailing such late at the same late 
as lb payable on the piincipal, oi failing both such lates, at nine 
per cent , per annum ; and 


ih) subsequent inteicbt up to the date ot leali/jation or 
actual payment at such late as the Couit deems lenbonahle — 


perij cm be adJecl to mottgige 
mo^)c^ 

(1915) IJlo Cil 3C9 (370) Le^o it mide b> 
mortgiote lo et i ide esicnlion sale 
amount caa be added to mortgige 
inone> 

(1916) IJIS Cal 1039 (1040) 41 Cil US 

(1891) 15 Bom C’5 (03J) OrdiniriU there 
1 no Mr onal Jiabil tj for such 
costs ind charges 

Note 7 

4 (1922) 1922 111 07 (26) 41 111 0 

Note 8 

1 (190.) '■OMad tri (tCa 4CC) 

(19U) 1J14 tn m (445) 


(IJlS) Uld 4]13CO(lo7) 43 Ind Cas 557 

(oSJ) 40 411109 
(IJOi) d-J Cii 131 (431J 
(ISJs) >0 \11 523 (5’>>) 

(1809) 2 Oudli Las 103 (103) 
(ISWjaOPLR J4 (90 JS) Liwn final 
decue for foreclosure mortgagor s 
liability foi costs also ceases 
2 (I8t»7) 14 Cil I 84 (Ibh) 

(lJ07)3^agLU J( (100 lOl) 

(1313) 10 111 (lol) 

(ls.39) 10 111 127 (I’J) 

(1343) 19 Ind Cas 7’J (730) (All) Held aa 
construction of decree that the costs 
wore recoaetalle pcrsonallj 
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(0 on the agsregate of the iii’incijial Mims sj^ecified in ( 
cJnnse (</) and of the interest thereon as caleulated in accordance 
with that claii-e ; and 

(ii) on the amount adjudged due to the morteasee in respect 
of '^uch turther co>^ts, charges and expenses as nia) be payable 
under Rule 10. 

[Sec S. 34 ] 

Sf/HO/JVIS 

Note '^o I ><ote 'V/' 

Amendments after 1908 1 I Rule of damdupet 3 

Interest in mortgage suits 2 | 


1 Amendments after 1908 

Tlie It was subMttutcJ for the nlil R 11 which was 

rercalc'l b\ \c6 \\I df anJ le.einctcd as S 94 nf the '1 1 u’'>ci of Iropeity 
Act Prior In ict , WI of 1929 theie was no bpetul -tatut ns pioMsion 
interest in moit^uo suits couespondtn^ to the inp'Ont Hole 


2 Interest m mortgage suits 

This K'lle ^\hlcU w IS inseiled tn Ihe C'oile l)\ \ct Wf etfeob 

to tlio previous caso.la\? beartn.* on the subject rhi> cl^<• hw niij he siimmi 
n^ed as follows — 

ZiUcrt it Pncr io the sutl — Intcic->t could not b-* chime 1 i n e\ erv c ise as i 
mstter of com-*® Ko interest was recoseiable unlo-»-> theie w i-* m e^jjiess oi 
iinplieil ii'7i'’(*i/ie>tf to pa> interest^ oi unle'»s it w is lecoseiahlo uudei niercantilo 
u^age or under Sonio statutory pioviiiou. such a-i the Inteiest \ct 1K3‘) {Sn 
Notes under S 34) Wheic tbcie was an agicenicnt to pay intciest, the Conit 
bhouM decteo it at the agxal ral/‘, however hi^ii it mi„ht be,^ unless it w is 


Order 34, Rule 11— Note 2 
(V9l?)40Cil'U4iolC) (1012) 10 Ii>d C19 
jCO(jOl)UUd) Hrfd on coDstrucimu 
that r<)i{ atiJ not lulerc-t was 
ii;c(cd to be raid 

(1021) IJil 411319(320) 4) 41139 JnUiCst 
ptjiUe on default in paying slipu 
latfi initalments— Walter 
(iO’lJlO’ll' C 100(102) 23 Oudh Cis 

I'O (!’ 4-) llehl on construction that 
interest became payable only afUc 
the iicriuj lor iidcmption 
(IS/i liWl’uf, Re \o G1 Right to inter- 
est — Waner niaj be prosed ba uon 
I lament 

(lOOl) 7 Rom Ij n 772 (700) Rond proMd* 
nig fur biinple iiitcrc-t only and no 
re-is — Only simple interest tan bo 
awarded 

(1001) d C il W N 210 (218) Mortgigie not 
entitled to Interest for the dac on 
winch the money wa^ advanced at 
al-o fuf the day on wlncb the money 
was ri,pud 

(ISO!) both 4\ RGip>’o 1S7 (157) In ab- 
sence of express pto\ ision for interest, 
interest need not bo yiaid 
(ion) 35 411 302 (300) Liability of Ibndu 
son 

(Ve (lOOIj i OuJh Gas 93 (95) 


Liibilitv ofU)iilusnn nudei dpLuj 
on mongije t fatherj 
(lOU) 1015 Lah I’l (l2G) plls J'lm Re 
No os Derieofoi ledemption ill wtl 
to become baiitrt— 1 risli 5 lit f 1 10 
demption— Tiiicip t should leeilc'i 


(Uj2y I'jJJ Cil G53 (CJO) 


' Cil 


(1951) I'HJ Lah 0^2 (Ohj) 

(liOC) 20 Com 7it ("l-iy 
(l^OOIli Rom imil'j/ 

(ISSS) J Cii 3OJ (314} 

(IbJbllS Cal lot (no) 17 luj tpp201 

U* 0 1 

(1S.J3) 20 Cil sro (301) 

(lbJ3) 20 Cil >1.0/1 (30.,) 

(lsJl)2l Cal JoG (3711 21 Ind 4pp 1 

fl‘C) “ 

(l-sOl) 21 Cil COO (T03) (F 13} 

(1904) 31 Cil 233 (240) 

(1901)31 Cal 332 (23s) : 31 lud 4pp 57 
IV C) 

(lodl) 3 ''Lad 125 (12C) 

(1910) 5 Iiid Caa <JIG (OIG) (Uid) 

(IS!i2j 1932 I'nn Be No 40, page 118. 
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penal, ^ or the lato of uiteieat \\as exces5.i\e aiid the tiansactmn n is subataiitjally 
unfair see (Usurious Loins \ct, 1918), in eithei of which cases, tlic Couit aii^bt 
decree lyhat it considered a reasonable i ite of mteiest \ stipuhtion for the in> 
mont of compound interest was held to be not necessiiilj penal* Kot did the 
mere fact that the nte of interest was exceaSiie fine rise to a picsumiition ol undue 
influence where it was not pioied that the lender was in a po'sition to dominate 
the will of the debtor ’ The interest decreed was a .chaise on the morts<i»ed 
pioperta " 

Where the moitoageo was m possession of the mortgaged piopertj , the 
income from thepiopeifc^ should be applied in discharge of tlio interest pajablo 
to him ’’ But a mortgagee wlro was entitled to possession in lieu of interest could 
not cl lira anj interest for the period for which he failed to obliiu possession on 
account of his oWn laches ^ 

The present Rule and S 72 of the Tiansfei of Propertj Act mal^e it clear 
that interest is piaable on the co->ts and charges and exiienses piopeilj incurred 
b> the mortgigee m lespcct of the mortgage secmit> 


Post diem jiihi c$^ 0 ? interest aftet Oie date fixed in the vioitga^e deed for 
the t>avnicnt of the vioi tgaoe tnouev ""There was a conflict of decisions as to the 
power of the Comb to decree inteiest after the due (jato for pajmenb undei the 
mortgage deed In sonro cases it was hold that, in the absence of an> specific 


135 iageiCT 
IIJ03) 1003 Pun He ^o 110 pigc503 
(1 no) lOlo Cal 700 roO) 42 Cal Co2 (CCi 
COG) 

(I Oi) 23 Bon ^71 ("17 ) 

(.See al 0 2 li>i Cll and U909) 2 Ind 
Oas 27 (2s 3 0 5 Nag L R 37 Con 
tticC rate c be rteii tliougji 
interest is inifitle onh on delauli 
ot pa^jcent ol instilments) 

3 WS C-\i 700 170J) 42CttCj2 

[8te also (iJlO) 5 Ind C is CCo (CCS) 
33 \ll 443 Stipulation for b>sl><-r 
rate of inteie'-t wUli i pioaiMon for 
lower rate lU case of punctual pa\ 
ments— Not penal) 

3a [See <ini2) 13 Ind Ci-. 5 (S) 34 til J2G) 

IU33) VJ33 til ISO (184) Coiiliaet at 2* 
yet cent compound intere t with si^ 
montbh le'-l—Secuiitj ample— In 
Urest reduced to 15 l“r cent simile 


(1933) 


(1912} 13 Ind Ca-v 401 (402) fLab) Morlgage 
b> Hindu fallier ol joint fmnb Ito 
pert}— ^cce Uy of borrowing W 
encesswe latc of inter* t»otpToacd'~ 
Intere-^c mar liercluccd 


229) 

Pw 

coinpomid inier,. 1) 

L‘=^o(i!,si) 3 \ll 0lO(r2s)(FP)3 


5 (1021) mi P 0 GOlCj) 51 Ini Uji, 101 

3pAi279)i»C) 

(1027) 1027 All 638 (586) 

6 (1021) 1021 1’ It 403 (40o) But interest at 

dunagei, ta not i ebuge on tbe pro 


(1014)1014 Lab 350 (3a’) 22 Ind Cas 837 
(biO) 1914 Fun Re No 94 Interest 
ta not a charge on the properfi 
Unless it H Bpccifirallj made so 
7 (1902)31 All 521 (531) 2d Ind Ipp 14S 


8 ,.0^,., 

(1J0^)2 Iiid C*s 221 (222) 31 Ml 32o 
(lJ20) 1926 All CCS (CCG CC7) tlorlgagor to 
discharge debt duo on pos esbOry 
mortgage in Jelb— Not laVing ans 
steps — Is not entitled to intertst 
alter suit lor redemiition 
(IS"5) 7 N t\ P H C R 57 (5:.) 

1190f)0 Oudli Cis 144 (140) 

C^e- also (l639) ISSJ All W N 17( 
(177) Mortgagee not excriUinfi bis 
decree tor possession— Not entitled 
to interest in sub cfiucnt Buil for 
redemption) 

(1033) 1033 All 70 (73) 54 All 1041 
8» (1603) 18J3 Pun Re No Cr page 29T In 
PuUiab svlicre Ibe Transit of t’ro 
lert} Act does not apjh i differmt 
xic\' "as taken 
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stipulation for tho pigment of such inteicst, it could not be decreed® But m i O 
threat man\ cises it uns hold that in intention to paj interest subsequent to tho 
period ti\ed for redeinptioii at the samo rite ns before might be implied m the 
absence of in> agreement to tbo contma Even if there was no intention to 
paj such interest, tho Court could aaaard it bj aaa> of damages for tho breach of 
the contract to pa> tho mortgage moiio> at the stipulated timo “ The 
contrict rate of interest \\ is ordinarily taken as tho nieasuie of damages though 
the Court could a ary it if it considered it necessary 

Post diem interest at a icasonablo into might ilso bo decreed under the 


J (Ijn) 21 Ind Cas 2 j 3 (2ol) 3j Ul 634 
10 U'-J") 20 Vll I'l (IfcO) 2 j Inti Ann 0 
(PC) 

(1033) 1033 Mad 171 (171) hut compound 
interest cannot be awarded unless 
sfcciallj a;;r<.cd to 
(103ti) lJ3a Oudh 013(210) 

(l9J7) 19 U1 33 (tJ, 60) 23 Ind Vpp 138 
(PC) 

(IsO-j) 22 Bom 107 (110) 

U'iOs) 2i Cal 240(219 2Ji) 

(UJO) 22 Mad 333 t310) 

(1697) 20 JL«d 149 (181) 

U&J7)20 Mad 371 (37o) 

(I'KIO) 23 Mad 631 (o38) 

(1312) IG Ind Caa 21C (217) (Ul) 

(1914)1311 Oudh 137 (13J) 23 lad Cis 
871 (S72) 

(1011)1911 in 171 (172) 

(191S) 191a Mad 308(333) 20 Ind Cas 121 
(I'll) Jost diem compound interest 
not iccorerable unUss eipressif pro 
Tided tor 

(lOlo) 1013 aiad 1101 (1102) 

(IGIC) 1910 Lab 3r9 (339) 32 Ind Cas 621 
(822) 1310 Pun He ho 5 
(1910) 1010 Oudh 313 (314) 19 Oudh Cu 
ICG 

(1910) 1010 Oudh 199 ( 202 ) 

(1018) 1913 Lah 88 (89) 1918 Pun Ito 

ho 31 

(1921) 1921 Lah Sal (3^2) 


(PC) E>.press agreement to pay post 
hc»> interest 

(See also (1932) 1032 Nag 39 (40 41) 
2!> Nag L R 1 Terms of deed pro 
aiding interest and payment by 
instalments — No proiisiou nor in 
dications as to interest after whole 
amount becomes yayable — I’resump 
ttoD IS piymeut at rcasouablo rate] 

11 (ISJa) 1? Ml 611 (517) 22 Ind App 199 

(VC) 

(1038) 1933 Mad 171 (171) 

(1668) 10 Ml 8a (90) 

(1863)11 All 410(419) 

(lbS6)8 Ml 486 (400) Principle is of com 
peusation for breach of contract and 
not imilied contract to pay post 
dtem inieie>t 
(1880) 2 All 017 (619) 

(1376 77) 2 Cal 41 (44) 

(1870) 2a Suth W B 180 (190) 

(I69a) 13 Mad 331 (33J) 

(1923) 1923 Lah 032 (033, 084) 4 Lah 40G 
(Sce(1015)1915Lah 302(303) 27Ind 
Lie 610(017)] 

(1917) 1317 Pat 510 (511) 

(1922) 1922 Lah 2o4 (267) 3 Lah 200 (PB) 
(1800) 1800 Pun Re ho 08 page 14a 
(1872 1692) L 11 B 670 

12 (16s6) 8 All 480 (489) 

(1933) 1933 Mad 171 (171) 

(l87o 73) 1 Ml 003 (007) 

(16"8 80) 2 All G17 (ulO) 

(1322) 1922 Lah 254 (2 j 7) 3 Lah 200 


(1015) 1915 Mad 1101 (1102) 

(1910) 1313 Mad 160 (IbO) 52 Ind Cas 313 
(613) Lien intention to pay jost 
dteii compound interest may be im 
llied 

(1010) IJIU Lah 2T0 (279) 1 L-ah L Jour 

no (120) 

(1017) 1J17 Cal 537 (541) 

(lSJ2)1832 1'unRoho 23 page 113 Post 
dtem iiilerest is ch irgo on property 
(ISO!) 4 Mad L Jour _G0 (.l>3) (Do) 

(lJ.2) 1322 Oidh 122 (122) 25 0udhCas3G 
(IS03)15 Ml 333 ("52) 20 InJ ipp 110 

C. V. C. 309 &. 310 


13 (I60a)l7 All 511 (5l7) 22 Ind Aip 190 

(P C) 

(1830) 8 Alt 480 (480 400) 

(16<S 79)3 Bom 131 (133) 

(1673 60) 2 4^11 017 (019) 

(1870 77) 2 C il 41 (43 44) 

(IH7G) 2j Suth M R 180 (100) 

(IbOa) 1« Mad 248 (■>a0) 

(IJ»9) 19.3 Lih 3sa {3s5) 

(1809) ll Suth \\ R 03 (CO) 

U67») 11 Suth W R 1^0 (450) 

(1371) la bulh W U >34 (’sa) 

(1870) 25 Suth U R 318 (31s) 

(lb72) lb72 I'uu Re ho 42 page sT 
(1SJ>) lSJ2PunR«ho 73 pago2Ga 
(lb33)GC V h R 11 (12) 

(1002) 1 102 Pun L R h 0 9j page 3Cs 
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1 , Interest Act of 1839 though theio might bo no agreement to pay such interest 
Such interest awaided either as damages,*® or under the Interest Act,^® was held 
not to constitute a charge on the mortgaged property though a contrary Mew also 
was held m the undermentioned cases It was also held that •post diem interest 
claimed as damages for breach of contract could be recovered only for the period 
prescribed by the Limitation Act for a suit for compensation for such bieach,*® 
and that a claim for such damages would fail unless the mortgage suit was biought 
within the period of limitation for a suit for damages for breach of the coutiact 
But the Privy Council observed m the undermentioned case that the claim was a 
recurring one and so long as the principal itself was not barred po&t dievi interest 
could be recovered for the six years (or three years, as the case may be), preceding 
the suit on the mortgage 

InUreii from instiliition of &uit to the date fixed under the 2 jje/i??u?iary 
decree for the payment of the mortgage money —The same rules which guided the 
Court with reference to interest aecining prior to the suit applied also till the date 
fixed under the decree for the payment of the mortgage money Hence, where 
there was a stipulated rate of interest, the Court was held bound to deciee interest 
at that rate till the date fixed for payment of the decretal amount, how evei high it 
might be, unless it was penal or wasoxcessive and the transaction was substantially 
unfair ** Where the period originally fixed for payment was extended by the 
14 (ISOi) 21 Cal 274 (278) (1910) & led Cas C54 (656) (Cal) 

1697 24 Oal 699 (703) (F 13) (1909) 4 Ind Cas 50 (o7) (Cal) 

(1695) 18 Mad SSSn (S38n) (1920) 1020 Cal 868 (688) 01 lad Cas 241 

• (241 212) Any other arrangement IS 

inadmissiblo under S 02 of the Evi 
dence Act 

(lOOC) 29 Mad 05 (07) 

1 - 


16 1895) 17 All 681 (588 689) (F B) 

17 (1894) 21 Cal 274 (278) Post dxem interest 

awarded under Interest Act 
(1895) 18 Mad 218 (250) 

(1902) 1902 Pun Re No 95 page 427 

[See also (1895) 17 All 511 (517) 22 

Ind App 199 (P C) Where the post 
ditifi interest awarded as damages 
was directed to be added to the 
principal in taking the accounts] 


1891) 13 All 830 (836) 

1892) 19 Cal 19 (24) 

1895) 18 Mad 257 (2(31) 

1894) 1894 Pun Re No 114 page 437 
1693) 0 C P L R 22 (23) 


(1697) 21 Mad 304 (305) 

(1911) li Ind Cas 16 (20) (Rang) 

(1926) 1928 Lah 90 (97) 

(192©) 1928 Lah 102 (192) 

(1927) 1927 Lah 445 (447) S Lah 721 


lOHalshur} p 101 , MoriJi/ieW v 

Hutchings] 

(1903) 1903 Pun L R No 33 There is no 
limitation to amortgagee e claimlor 

interest in a suit for redemption _ , , 

21 (1927) 1927 P C 1 (2) 54 Ind App 1, 51 reduced as l«ing penal— Reduced in 


U901) 31 Cal 139 (ill) 


trial Court s decree, in \teu mort* 
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appellato Court or otherwise, the contract rate of interest was payable till tho O 3 
extended period '* Though tho mortgagor paid into the Court tho decretal amount ^ 
beforo the date fixed in the* decree for payment ho was bound to pay interest for 
tho entire period ftxcd'^ 

The words "principal amount found duo or declared due on tho moitgago” 
mean onlj tho prmcipil amount due under tho inortgago without interest till date 
of suit Therefore, a mortgagee is entitled to mteicst from the date of suit to the 
date fixed for payment at tho contract rate only ou tho principal amount due 
under tho mortgage and not on tho total amount duo on tho date of suit 


Intel c<t frotn date fixed in the decree for paijment till realisation — Tho 
Court could decree interest even for tho period subsequent to tho date fixed for 
payment in tho decree till realisation ** The following cases which held to tho con- 
trary**^ were obsolete even prior to the enaotment of the piesent Rule Tho 


cagec s misconduct] 

[See also (1913) 13 Ind Cas'KWfOll) 
37 Bom 32G . 40 Ind Vpp 03 (P C) 
Inteiest after suit not provided lor 
in decree mu'( 6e deemed to base 
Vjten refused] 

[See aUo (19CX3) 1900 Pun Re No 3 


siDH ho did not ash (or more 
(1922) Cd Ind Gas 709 (710) (Cal) Duciog 
proceedings to set aside ex parU de 
cree suit pending and interest at 
contract rate allowable 
(1931) 1931 Nag 161 (1C3 to 105) 27 Nag 
LB 312 Such interest IS bound by 
the taw of damdupat and S 31 is 
inapplicable 

(1025) 1925 P C 2S0 (2S7) 52 Ind Vpp 41$ 

5 Pat 135 (P C) Trial Court grant 
ing interest after suit on amount 
of personal decree and not on mort 
gage amount and directing taking of 
accounts-~-Succcssot his no power to 
award interest on mortgage amount 
after suit 

TJie/offniunj cojc? holdtng that such 
interest xcai not payalle till date fixed for 
payment must he regarded as ohiolcte — 
(1923) 1925 Lom 3G2 (302) 

(1909) 10 Cal L Jour 203 (207) 3 Ind Cas 

239 

(1836) 12 Cal 5C9 (579) (P B) 

(1873 1) 12 13eng L R 451 (4G3 482) 

[See also (1899) 12 0 P L R 78 (82) 
Court granting extension oi time on 
condition of mortgagor paying inte* 
Te:>t on decretal amount— Such inte- 
rest docs not form part of tho mort- 
gage money] 

(1921) 1921 P 0 100 (102) Where the Privy 
Council disallowed iulcce»t from de 
cree of trial Court till tho Pnvy 
Council 2 udgment, in view of the 
mortgagee's persistence in ascertain- 
lug an unwarrantable claim 
[See (1935) 1933 Oudh 2C3 (263) 


Interest on costs can boawarded only 
(com dato of preliminary decree] 
(But see (1935) 1935 Pat 03 (98) 
Interest on ptmcipal amount from 
data of suit to (fata of decree is in 
the discretion of the Court — The 
word used in this Buie is ‘may ] ; 

22 (1930) 1930 Pat 380 (382) 

(1922) 1922 Oudh 263 (209) 

(1915) 1915 All 313 (314) 

(1927) 1927 P 0 I (2) 54 Ind App 1 54 

Cal ICl (P C] Six months' period of 
redemption will be counted from the 
date of cppellato decree where the 
first Court s decree u varied 
(See however (1932) 1932 Pat 332 (331) 
After amendment of 1929, mtecost at 
bond rate till period of grace la dis 
cretionety] 

23 


( 16 ^ 1 ) 


23a (1953) 
(1935) 
21 (1906) 
(1901) 
(1609) 
(1807) 


decree to be included in valuation 
under S 110, C P Code). 

(But see{1681)7CalLBep206(2U)] 
7 Cal E Rop 267 (266) These cases 
were decided prior to the Transfer of 
Property Vet and hence are obsolete 
1033 Oud h 123 (129) 8 Luck 315 
1935 Oudh 263 (203) 

28 All 223 (224) (P C) 

23 All 181(193) 2SIad App 35 (P C) 
21 All 3Cl (373) (r B) 

24 Cal 700 (773) 
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1 scheme of the Code being that after the date fixed in the decieo for pajment the 
lelationship between the parties passed fiom the domain of contiact into that of 
judqment the Court was not bound to awaid interest aftei such date at the con 
tiact rate but might award such interest at any rate that it considers reaso7i 
able‘^ Tlie undermentioned cases’®'^ ■which held that the Couit was bound to 
award the contract rate till pajment aie not good law 

Future inteiest aftei the date fixed for pajment is to be paid on the 
aggicgate of the principal interest and costs awaided by the decree The pie 
sent Rule makes it clear that such futare mteiestformspart of the mortgage monej 
and is not a simple monoj claim The proper stage for decreeing future inteiest 
is at the time of inssing the final dcciee Subsequent interest not mentioned in 
the final decree must be taken as refused ** But an agreement between the parties 
for the payment of future interest may be giien effect to though the final decree 
does not provide for it "When future interest is decieed it must be paid till the 
confirmation of the sale 

3 Rule of Damdupet ~-S«e Nolo 1C to S 31 


I . • « t >1. 

' .1 4-^ l V 

fubcd IQ certain ciicuiustances 
(ig38) 103SOudhl23U20) 8Luck315 With 
regard to lutuie interest Court lias 
a discretion— Discretion exercised b% 
trial Court will not be interfered 
with unless tliero are sufficient 
grounds 

(1935) 1935 Pat 93 (98) 11 Pat 400 
(1901) 31 Cal 138 (141) 

(1900) 23 Mad 037 (042) 

(1900) 29 Mid 170 (171) 

(1909) 3 Ind Cas 299 (290) (Cal) 

(1911) 10 Ind Cas 095 (090 097) 7 ^ag L B 
14 Despite a provision to tbe cod 
tracy lu tbe mortgage bond 
(1913) 18 Ind Cas 362 (303) (Mad) 

(1915) 1915 Cal 079 (0T9) 

(1918) 1918 Cal 151 (153) 

(1919) 1919 Mad 231 (232) 42 Mad 405 
(IJ22) 1922 Pit 380 (387) 0 PatL JourOTO 
(1925) 192o Pat 455 (459) 

(1900) 2 Bora L R 22j (227) 

(1902) 0 Cal N 709 (771) 

(191o) 1015 Oudh 31 (42 48) 

(190i) 34 Cal 150 (161) 34 Ind App 9 (P C) 
(1680) 12 Mad 485 (480) 

(191o) 1915 Lah 113 (114 115) 19Io Pon Re 
No 22 

(19C0) 3 Oudli Cas 130 (155) 

(1901) 0 Cal IV N Cj3 (654) 

(1918) 1918 Oudh 2'’4 (221) 

(1913) 18 Ind Cas 53 j (ol2) (Cal) Future 
interest may even be refused 
(1932) 1932 Cal 089 (COO 091) 59 Cal 723 

(Do) 

(1914) 1014 Oudh 289 (200) 

ISee (ino7) 34 Cal 150 (101) 34 Ind 

tpp J (P C) Dito of realisation 
means d (to fixed by tbe decree Jof 
1 ajment] 

tb«) also (1035) 1935 Oudh 203(205) 


Interest subsequent to date fixed for 
payment IS ordinarily calculated at 
6 cent] 

25a (1901) 11 Mad L Jour 7 (9) 

(1911) 10 Ind Cas 840 (S47) (Lah) 

(1903) 30 Cal 053 (9C0) 

(See (1910) 5 Ind Cas 01 (02) (Cal)] 

20 (1009) 3 lud Cas 291 (300) (Cal) 

(1909) 3 lud Cas 280 (200) (Csl) 

(1926) 1920 All 119 (120) 

(1923)1923 Oudh 241 (241) 26 Oudh Cas 
59 

(1921) 1921 U B 5 (8) 4UBR1 Interest 
atO pet cent alloived 

(1912) 16 Ind Cas 374 (375) (Cal) If there 
was a valid tender of mortgage 
money interest thereon would cease 
though the appcllato decree after 
wards enhanced the amount found 
due 

[See however (1932) 1932 Oudh 255 
(263) Trial Court a discretion to 
award future inlcreat on the priiici 
pal sura alone not interfered with in 
appeal] 

27 Tbe contrary view in (1894) 10 All 2S9 (270) 

IS DO longer good law 

23 (1921) lail Pat 302(352) 5 Pit L Jour 598 
(1918)1918 Cal 151 (153) 

(1921)1921 pat 352 (352) 5 Pat L Jour o93 
(1917) 1917 l*at 582 (533 584) Final decree 
awarding future interest cannot be 
questioned in execution 

29 (1921) 1921 Pat 352 (352) 5 Pat L Jour ^,98 
[But see (1800 10 All 2 0 (273)) 

(1931) lOll Oodh 47 (48) I’relmiinary de 
creo providing for fntnto interest— 
Mortgagee is entitled to such interest 
though /mat deerre does not provide 
lor it 

SO (1912)17 Ind Cas 930 (940) (Cal) 

(1901) 2S Bora 393 (397) 

31 (1900) S3 Cal 810 (818) 

(1919) 1919 Vll 253 (254) 41 UI 520 (523) 



I. S\^LE or pRorruTT Subject to Prior Mortgage 2169 

R. 1 2. [Xew; Act lY of 1S&2, S 96] Wlme any pjopoty O 
the sale of uhich isdnected under this Older ts 
JuorrZTo'r'i'me suljcct to (I pi 10 ) Hioi li/iigc, tJio Coiiit maij, tilth 
the consent of the pi wi inoi tyayee, du ect that the 
pi opa ty he sold fi cc fi om the same, ymny to such pi loi mortgagee 
the same inicicsf in the pioccids of the sale as he had in the pi o- 
pci ty sold. 

[5ceS 73 Sul>S (1) Cl (6)] 

SyiiopstJ* 

hote No Note No 

Transfer c( Prop«rly Act S 96 1 Sale free from prior mortgage 3 

Scope of the Rule ta i Where a prior mortgage i* a utufruc 

Sale of properly subject to the prior luary one 4 

mortgage 2 [ Sale hy the Court subject to a charge S 


Other Topics 

Sale nitbout express reservation of jiriot mortgagee 8 rights— Eflect See Note 3 Pt (U) 

1 Transfer of Property Act S 96 

The proscut Rule corresponds to the old S 96 of the Transfer of Property 
\ct of 1882 \%bich was repealed in 1903 Under tho Transfer of Property 
( Venendment) Act \X of 1U29 a new S 96 has been inserted m tho Transfoi of 
Piopert) \ct vThich deals with a diffcient subject 

Ja Scope of the Rule 

This Rule confers upon the Court tho porver of directing a sale froo from 
tho prior mortgage subject to two conditions namel>, that tho property must be 
one of which tbo sale is directed under this Order and there must be consent of 
tho prior mortsagee When these conditions aro satisfied, the Court has full 
power in its discretion to direct tho sale free from tho prior mortgage ^ The Rule 
docs not require the consent of the plaintiff or of anybody else besides that of tho 
prior ciortgageo ^ Tho right to appl> under this Rulo is not confined to tho 
plaintiff decree holder Tho Court can exercise tho power under this Rule on tho 
ipphcation of anybody or even of its own motion * 

2 Sale of property aubject to prior mortgage 

Tho explanation to O 34 R 1 makes it clear that the prior mortgagee is 
not a necessar> jiarty to a suit /or a sale on puisno raortgaoO Hence a puisno 
mortgagee can bung tho raortgaoCd property to sale under his own decree subject 
to a prior mortgage ‘ The contrary Mew, taken in tho undermentioned cases 


Order 34 Rule 12— Note la 

1 (1935) lJ3o "Mad 463 (451) 

3 (1935) lJ3o "Mad 463 (454) 

3 (1935) 1J35 Jlad 453 (4 j4) 

(Bee boivcicc (U35) 1935 CGO 
(GG3) Decree bolder alouo has the 
right to ajplj ] 

Note 2 

1 (1695) 22 Cal 33 (40) 

(1334) 1934 111 73 (76) Prior mortgagee 
not imj leading subsequent mort 
gagee— ^le incxecutiou — Parchasec 
made jarty to subsequent mort 


gagee s suit — He can cUmi under 
O 34 R 12 to sell property free 
from lucumbrauca aud that he 
should bo pail m first lostaoca or 
raav redeem subsequent mortgage 
(1696) 23 Cal T9a (79o) 

(100i)20 \n 20o (200) 

(See also (1J35] 1935 Lah 213(221) 
Defeudant having prior and snbso 
quent mortgage rights impleaded in 
suit m tho capacity of subsequent 
mortgagee — He can claim the benefit 
of this Rule ID execution on the 
basis of his prior mortgage ] 
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12, decided under the Transfer of Property Act, is obsolete ^ 

As to 'whether a peison having two mortgages on the same property can sue 
on his puisne mortgage, reserving his rights undei the first mortgage sec Note 40 
to S 11 He cannot, howevei, m any case, se/i the property twice under his two 
mortgages ® But if the prior mortgage is a usu/mctuai y one and the mortgagee is 
therefore unable to bring the property to sale under that mortgage, there is nothing 
to prevent his bringing the property to sale undei his later simple mortgage subject 
to the prior usufructuary mortgage* 

3 Sale free from prior mortgage. 

The Eulo clearly implies that without the pnoi mortgagee s consent pro 
perty cannot be sold free of his mortgage in execution of a decree for sale on a 
subsequent mortgage^ In the absence of such consent tlio sale under a deciee on 
a puisne mortgage can only be subject to the prior mortgage though there may be 
no express reservation of tho piior mortgagees lights Although the prior 
moitgagee may be joined as a party to the suit on the puisne mortgage, it is not 
incumbent on him to assert and prove his piionty wheie his moitgago or his 
prioiity IS not impugned (Sec Note 40 to S ll) Tho puont> therefore cannot 
be lost merely because tho piior mortgagee does not establish it in such a case * 
See also the undermentioned case ’ 


4 Where prior mortgage t« a usufructuary one 

(a) Salejiec o/ pnor wiojfyujie -“A usufructuary mortgagee as such, cannot 
sue for sale on lus mortgage There is theiofore a confiict of opinion as to 
whether a prior usufructuary moitgogeo \Mth whose consent the pioperty is sold 
under this Buie m execution of a decree on a puisne mortgage is entitled to share 
m the sale proceeds The High Court of Madras has held that ho can, on the 
ground that this Eule applies to all mortgages whether simple or usufructuary oi 
whether the mortgages are in favoui of tho same person oi different persons ^ The 
High Court of Allahabad, on the otbei hand has held that he cannot do so * It 
has, howeaer held that, where a puisne mortgagee ledeems a prior usufructuarj 
mortgagee he can bring the mortgaged profeity to sale for the amounts due undei 
both the moitgages * 

ib) Sale subject to pitor moitgage —As to sale of mortgaged property subject 
to a prior usufructuary mortgage sec Note 2 supra 


5 Sale by tbe Court tubject to a charge 

A statement m a certificate of sale that the sale is subject to a chaige is not 
conclusive against the purchaser when it is sought to enforce tho charge b> a suit ^ 


2 (1801) 13 All 43!2 (439 453) 
(1900) 22 All 212 (214) 

3 (1698) 20 All 322 (324 325) 

4 (1903)31 Mad 530 (530 531) 
(1910)1910 lit 113 (114) 

118 


2 Fat L Jour 


Note 3 

1 man p r fti (sai 


47 Cal CG2 47 


(1000) 20 Mad 81 (66) 

11020) 1920 P C 81 (S3) 47 Cal C02 47 Ind 
, Avv 11 (P C) 

(10'’0) 1J30 Lab 1003 (lOCj) I nor moit 


[See (1908) 31 Mad 425 (429) No 
iznpUcatiou thnt puisne moitgagee 
not required to redeem when prior 
mortgagee is ^ party ] 

(1929) 1929 Oudb 4C3 (400) 4 Luck 250 

But if the prioiit) is attacked the 
Xrior mortgagee \\bo his been made 
a [irt} must establish it 

3 (1892) 14 111 509 (511 512) Inormortgagee 
apiropnaling portion of sale pro 
ceeds is cstoj ped from alleging nant 
of con eut 

Note 4 

1 (1907) 30 Mad 409 (410) 

2 (1904) 20 AH 14 (17 16) 

3 (1901) 20 All 14 (17 IS) 

Note 5 

1 (IS03) 10 Mad 207 (213) 
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A person ^vbo sells property subject to an encumbrance which has been recognized O 
by the Court cannot cUim a ro.salo on the giound that tbo oncumbranco has been ^ 
found to be void * ilortgagos noted m the proclamation of sale as claimed upon 
tbo property sold should not necessarily be entered in tbo certificate of sale or be 
computed as part of tbo purchase-money, unless tbo existence of the mortgage has 
been either admitted by the parties or established by a decree or declared under 
O. 21, R G2 ^ ^Yben a sale is subject to encumbrances, the vendor is no longer 
liable for their satisfaction nor is bo entitled to any benefit that tbo vendee might 
obtain therefrom * 


R. 1 3. [New; Act IV of 1882, S 97] (1) O. 
iPi'icaticn fj pro proceeds shall he brought into Court and 

applied as foUoics : — 

first, in payment of all expenses incident to the sale or pj'o- 
perhj incurred in any attempted sale; 

secondly, in payment of whatcier is due to the prior mart- 
jagef on account of the prior mortgage, and of costs, properly in- 
currfd in connection therewith; 

thirdly, in payment of all interest due on account of the 
mortgage in consequence whereof the sale was directed, and of the 
costs of the suit in uhich the decree directing the sale teas made; 

fourthly, in payment of the principal money due on nc- 
coiint of that mortgage; and 

lastly, the residue (if any) shall he paid to the person prov^ 
ing himself to he interested in the property sold, or if there are more 
such persons than one, then to such persons according to their res- 
pectn*’ interests therein or upon their joint receipt. 

(2) Nothing in this Rule or in R. 12 shall he deemed to 
affect the pouers conferred hy S. 57 of the Transfer of Property 
Act. 1S82. 

[Cf. S 73, sub-9. (1), Cl. (c).] 

Syjiopsis 

Koto No Note No. 

Transfer of Property Act S 97 1 gagee ’* 3 

Application of proceeds 2 “ Person proving himself to be interes* 

" Whatever u due to the prior mort I ted in the property sold " 4 


Other Topics 

Prior motlsage being usufructuary Soo Pt (l) 

R 12, Note 4 Scope and applicability See Note 2 

Rights of persons liaMrg two or more mort* Subsequent mortgagees time barred rights 
gage® See Note 4, Pt (4) not enforceable bee Note 4, Pt. (3) 

Sale subject to prior mortgage See Nolo 2, 

I Transfer of Property Act, S 97. 

Tlio present Rule corresponds to S 97 of the Transfer of Property Act. 

2 (1609} 23 Rom TM {7C0, 701) Semble — He 4 (1909) 3 lad Cas 793 (794) . 3G Ind App 

may sue lor declaration 203 . 31 411 5S3 (P C) 

3 (1691) 18 Bom 175 (17G, 177) 



2172 


Application of Proceeds 


SCH. 


3 -2 Application of proceeds 

Compares IZ.anle R 13 in terms applies onlj when the sale is ordered 
under R 13, t e , when the sale is free of the prior mortgage But the pimciple 
of the Rule applies to other cases also Hence, even in sales subject to a prior 
mortgage, the proceeds should fiist be applied towards the interest and costs of 
the mortgage under which the sale IS held and then only towards the xmucipal* 
This Rule IS intended to regulate the position as between the mortgagor and tJio 
mortgagee It does not appl> to a case of suiet^slup 

Where a sale is held in enfoicement of a prior mortgage, a puisne molt- 
gagee rcceiimg an amount from out of the surplus sale proceeds iiy lutiie o/ Ins 
security is bound to applj them only in satisfaction of his mortgage debt though 
the mortgagor may ha\o paid the monej towaids other debts ® 

3 IVAatever ic due tg tf>c prior mortgagee ” 

Each of the prior encumbrancers is entitled to interest at the contiact rate 
up to the date of the of the sale, that being the earliest date when 

the monej leally becomes available for distribution ‘ 

4 ' Person proving himself to be interested in the property sold ” 

This expression includes a subsequent encumbrancer,^ but not if tlie exis- 
tence or validity of the subsequent encumbrance is challenged by the moitgagor® 
A subsequent mortgagee who has obtained a decree on his mortgage but has 
allowed it to become time barred is not a person interested in the propeit> sold^ 
It was hold m the case cited betow^ that the holder of two successive moitgages 
on the same property, who failed to include the second mortgage m his suit on 
the first mortga„e could claim the surplus sale proceeds under this Rule is a 
puisne oncumbrancei That position, will, it is conceived, be diffeient in cases 
governed by S 67 A of the Tiansfcr of Pioperty Act which baa been newly 
Introduced bj Act \X of 1929 A mere unsecured creditor is not a peison 
" inteiested m the ptopert> sold ’ But after the subsequent eucumbiauces 
are satisfied, lie can proceed against the balance, if any, payable to the moit. 
Bagor * 


4 R. 1 4. [New ; Act IV of 1882, S. 99^] (1) Where a mort- 
(ja<jee^ has Qhtaincd adeoee^^ for the imijmcnt 
safr /or of monetj in satisfaction of ct claim aiishuj 

viortjajedpiorerty to uudcr the wortgagc^^ he shall not he entitled to 
Irinfj the moitgaged propertg to s(de otheiuisc 
thanhij instituting a sniO^ for sale in enforcement of the moit- 
gage, and he mag institute such suit notwithstanding anything 
contained in Ordei II, R> 21^ 

Order 34 Rule 13— Note 2 
1 (1913) 21 lud Cas C9l {G03) (Mad) 

(1031)1031 Rms 153 (157, 158} 0 Rang 
ISO 

1932 M-id 155 (15C 157) 65 Mad 332 
1935 Lali 331 (335) Contract bj 
sure!) for pajment ol interest — 

Rule does not appl} as rlaint tor 
interest due by surctj is claim apart 
from claim Upon morlgane and >s so 
pirate cause of atUon bale proceede 
ernnot therefore bo deemed to bale 


been appropriated towards interest. 
2 (1903) 30 Cal 963 (953, 959) 

Note 3 

1 (1910) 8 lud Cas 4 (C) (Cal) 

Note 4 

1 (192C) 192G Mad 101 ( 106 ) 

(1694) IS Iiom C84 (GaS) 
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(2) 2\ofhi)fi; in suh-inlc(l) shall apply to any tei utoues O 
to ttJiich tho T) ausftr of Pi opci ty -^cty 1682^ has not hcen extcndcd.- 

Stjnopsts 


\o\e No 


I Tr*ntfer of Property Act S 99 1 

II Scope ond object of the Rule 2 

III Applicftbility of the Rule to the 

enforcement of • charge 3 

IV Applicability of the Rule to the 

enforcement of tecurity bond* 4 

V Mortgagee meaning of under 

thiaKuIe 5 

VI Decree for the payment of 
money in calitfaetion of a claim 
ariiiQg under the mortgage 6 

VII Effect of (ale in contravention of 

the Rule ^ 

(nl 1*0 ition nl luroln erit «.uch 

calc bfcNote" 4«ir<i fl 


Note No 

(b) tttacliinent of the property is 


not prohibited 9 

(c) Transferee of monej decree 
from mortgigee if bound by 
the restrictions agvmst the 
mortgagee 10 

VIII OtherH-ue than by inftituljng a 

suit 11 

IX Sale of mortgaged property for 
claim unconnected with the 
mortgage 12 

X Order 2 Rule 2 13 

XI Consent decree 14 

Xil Decree 15 


OPur Topics 

VpilivabiliiT nil if inytigitt 1 valid and Rulc-Eflect See Note 7 Pts (S) and (9) 

enforctable See Nou G It (J) Purchase in •( sale in enforcement of money 

tiplical ilitT tu Reienuc Courts SccNole2 decrees of third persons See Note 12, 

Pt (G) Pt<i (3) and (4) 

InspplicabilitT to a moctgage created br the bale under Public Demands Rccovert Act— 
decree iteell and not esisting prior there What passes See Note 11 F N (l) 

to See Note C Ft (2) Sales prior to Transfer of Properly Act — What 

Inapplicability to judicial siles before Trans interest passed See Note 7, FI (12) 

ier ol Proi>erl\ ^cl Note "> Pt (b) Sub R (2) SeeNole2 Pts \4)aDdlb) 
Mortgagee htm‘-elf purchasing eont^lr^ to this 

1 Transfer of Property Act S 99 

This Kule corresponds to S 99 of the Transfer of Propeity Act with this 
(htference i.i« — that while S 99 applied oven to cases m which the mortgageB 
liad obtained a money decree on a claim unconnected with tho mortgage, R 14 is 
espressly confined to cases where a money dccico has been obtained on a claim 
un'invj under the inortqaoe Note 11 below 

2 Scope and object of the Rule 

\s Ins been seen in Note 19 to R 5, ante a salo m execution of a decieo 
on a m<>itga„e passes tho inteicsts of both the mortoagoi and the mortoa„ee, 
while a sale in execution of i money decree eonaejs only tho interest of the 
mortgaoOi, namely the equity of redemption The object of the present Buie is 
to piei ent tlic raort„agee from bringing to sale tho bare equity of redemptiou m 
execution of a money decree which ho may obtain m respect of n claim aiising 
under the vio) tgaqe Thus where a mortgagee obtained a simple money decree 
for the interest that has accrued due on the mortgage or obtains a monea decreo 
for the mortgage debt under S 63 of the Transfer of Property let, ho cannot 
attach and sell the moi /tjaffcd pioperties m execution of the sud decree though 
ho can piocecd against the person oi other properties of tho niortoagor If he 
wants to pioceed against the mortgaged properties ho is bound to bring a 
suit foi sale again, and such a suit will not be barred by the provisions of 
O 2 R 2 

The reason of the Rule IS the avoidance of several evils whicli are likely 
to result if a mortgagee is allowed to bring the mortgaged properties to sale in 
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14, execution of a money decree ^vblch ho has obtained on a claim arising under 
the mortgage ^ Such a sale would deprive the mortgagor summarily of the 
right of redemption without giving him any of the facilities which an ordinarj 
suit for sale ensures Being subject to the unascertained claim of the raort 
gageo, the property would not fetch a fair value at the sale and the mortgagee 
would be enabled to purchase it at an unduly low price If a stranger pur 
chased it at the sale without notice of the mortgage ho would be subjected to 
great hardship uuless the mortgagee could bo held to be estopped from asserting 
his rights under the mortgage against such a purchaser ® 

The Eule is retrospective in effect being a rule of procedure and applies to 
decrees passed even prior to its coming into force * 

The Eule does not apply to the Punjab, the Transfer of Property Act not 
having been extended thereto * See Sub R 2 See also the undeimentioned 
cases ® 

Under S 99 of the Transfer of Property Act, it was held that it applied 
to Civil Courts and Eevenuo Courts* It was also held that the Section applied 
to mortgages cioatcd before the Transfer of Property Act,^ but not to judicial 
sales held and perfected before the date of the Act * 

The Eule prevents only a sale of the mortgaged property under a mon6> 
decree in icspect of a claim arising under the mortgage It does not prevent 
the attachment of the mortgaged property under such a decree See Note 8, 
infra 

See also the undermentioned case^ 

3 Applicaibility of the Rule to enforcement of a charge 

By force of E 15 infra, this Rule applios to charges as well as to mortgages ^ 
It applies howcvei only to a charge which exists jinor to the decree for money 
and not one which is created for the first time hy the decree as in the latter case 
tho decree cannot be said to bo obtained in satisfaction of a claim arising under 
the mortgage {See Note 6 infra) In such a case, therefor e, the charge can bo 
• 'i (1820) 1029 Pat 430 (440) Rolo does not 

apply to Sontbal Pargaunas as the 
I steaded 


2 ( 1911 ^ 9 Ind Cas 1034 (1036 1037) (Cal) 

3 


(1019) 1019 1-ab 439 (439) 1918 Pnn Be 

2,0 88 In vjew of Sub B (1) even 
the priuciple of B lldoesnol apply 
in Punjab 

(See also (1931) 1031 Lah 834 (495) 
13 Lab 143 Decree for sale not a ne 
ccs-iarj ptchminatj to sale of equity 
of redemption] 

5 (1011) 11 Ind Cas 192 (195) 5 Smd L R 71 
1 nor to cxtenMon of Transfer ol 
I tojKirlj \ct to Sind in 1915 B 11 
did not apply to Sind 


Regis 

direct 

ing sale of mortgaged jropert} docs 
not militate against B 14 
Note 3 

1 (ISOO) 12 C P L R 26 (27) 
(lS05)lNagLR117 (IIJ) 

(1895) 22 Cal 859 (863) 

(1920) 1920 Mad 183 (I&C) 43 Mad 786 
(1920) 1020 Pat 521 (522) 5 Pat LJour 

248 Mortgagee sebargeonmortgaged 
property for GoAcrnment ie>eni3e 
paid b) him 

(1918) 1918 Cal 705 (706 707) 

[SCO (1915) 1915 All 3 (4) Flag 
of Prag%sals at confluence of Ganges 
and Jumna can bo subject ol a charge 
for Iho jayment of an annuity out 
of the coutriLulions of pilgrims] 
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enforced m execution without an> fresh suit for silo being filed ^ 

Tiius where lu % suit for maintenance by a Hindu widow the maintenance 
decreed is made a charge on certain piopert> the widow can enforce the charge 
h\ applying for sale of the property m execution md cannot bo compelled to file a 
suit for sale * 


4 Appliobilily of the Rule to the enfoicement of cecurily bonds 


Under S l-lo of the Code the liability of a surety for a judgment debtor 
can be enforced summarilj in execution proceedings in so far as the surety has 
made himself per»onalh liable But, snppobc besides making himself personally 
liable ho mortgages some property as security, can the property be sold m execu 
tion without a suit for sale ? On this question there is a conflict of decisions 
It has been held by the High Courts of \llahabad,^ Bombay ® Madras* and Patna* 
that this Rule does not apply to such a case as there is no dectee for vioney against 
the suiety within the meaning of the Rule But the High Court of Calcutta® has 
held that the Rule applies and is an absolute bar to the sale of the mortgaged 
property without a regular suit for sale 


^ hero the security bond is gii on to the Couj f and not to any named person, 
there i» no mortgage, the Court not being a juridical person and the pioper pro 
cedure to enforce the «ocurity is by a summary order for the sale of the property 
covered by the bond, unless the surety pays the amount of security within a 


2 (1910) 1019 Bom S6 (97 -jO) 13 Bom C31 
(1934) 1034 All S21 (324) 

(1034) 1031 Bom 211 (242) 

(1031) 1934 Cal 327 (327) CO Cal 14C7 
^lonev dectee eiealmg ebatge — 
beparato suit to enforce charge u not 
maintaiaable m view of S 17 — Tlii» 


Charge created on certain properties 
—Decree can be executed b) ealo of 
charged properties without suit under 
& 07 

(1033) 1033 Pat 300 (401) Decree creating 
charge for lutoie mainteuancecan bo 


tins question 

(1025) 1925 3Iad 1101 (1103) 

(102=) 1023 Lah 209 (212) 

(103'’) 1032 411 439(410) Compromisecharg 
mg proictly for payment — Snb 
sequeut decree on compromise — 
Charge held to bo prior to decree— 
Obifer 

3 (19'>2) 192'> Cal So (37) 

1910) 1910 Pat 252 (251) 2 Pat L Jour 55 
(1916) 1J13 ilad COS (C0») 

(1919) 1919 Had 891 (&2G) 


(1901) 24 Mad CS9 (094) 

(1892) 19 Cal 130 (110) (F B) 

(1926) 1920 Pat 31 (31 32) 1 Pal 093 
(But see (lS9a} 22 C\1 003 (003)] 
(1907) 17 Mad L Jour 917 Oases decided 
underTransfer of 1 ropeityAct S 09 
CSeo aUo (1809) 20 Cal 141 (148) To 
avoid diiTicuUy in esecuting decree 
for mamtenance the better course 
would be to appo nt a RcceiTer with 
power to sell in ease of default by the 
judgment debtor] 

Note 4 

1 (1895) 17 All 99 (101 102) 

(1878 80) 2 All COI (607) 

(19101910 AI157(s9 00) 33 411 32T 

2 (1888)12 Bom 111 (114) 

(See also (1920) 102C Bom 2i9 (230) 
50 Bom 839 Where decree holder 
gives up the mortgage he can enforce 
the personal liability by attaching 
and selUog the property] 

3 (1890) 13 Mad 1 (3 4} 

(lO’e) 1920 Mad 194 (196 19') 

1 (1917) 1917 Pat 590 (590) 2 Pat L Jour 197 
[See (1917) 1917 Pat 489 (499)] 

[See hovNcver (1910) 1910 Pat Cl 
(02) 37 Ind Cas 397 (398 399) Com 
promise in money suil— Referring to 
mortgage alrtady eiecuUd — Pro 
{orty cannot be sold olberwue than 
by suit for sale] 

5 (19a>) 3i Cal 494 (406) 

(1915) 1915 Cal 533 (533) 

(1895) 22 Cal •’a (2S) 

(l&So) 15 Cal 497 (50^) 

[But see (1913) 13 Ind Cas 900 (904) 
(Cal) Case under S 99 Transfer of 
Property 4ct — In view of its peculiar 
facts held S 99 did not apply] 
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4, specified date ® 

5 Mortgagee meaning of, under tbia Rule 

Alortgageo includes the hoJder of a charge See Note 3, sztpra 

6 Decree for the payment of money in satisfaction of a claim arising under the 

mortgage 

S 99 of the Transfer of Property \ct applied thougli the claim on which 
the money docreo was obtained was totally unconnected with the mortgage The 
present Eule applies only to eases m which a monej decree is obtained on a chim 
artiing undet the mortQoge ^ (Foi further information on this aspect of the subject 
sec Note 11, lu/ia ) 

It follows from the language of the Eulo that the mortgage should be one 
exis(i7ig piior to the decree and not one created by the decree itself (See Note 3, 
snp/fl) ^ The Eule also pre supposes that the mortgage is lahd and en/oiceahle at 
tho timo of the passiDo of the money decree If the moitga^e is invalid oi has 
become unenforceable through the efflux of time or any other reason, the Eule does 
not apply and is no bar to the sale of the property under tho money decree ® 

7 Effect of s&le in contravention of the Rule 


\ sale in contravention of the Bulo can be prevented by objection beiUo 
taken at any time befoie the sale takes place ^ But if it does actually take place, 
it IS not void but is oq1> voidable at the mstanco of the mortgagor or of any other 
person having an interest in the equity of redemption ^ The contrary view held 


C (lOlOf IDIJPC 55 (60) 220u(iliCns2i2 42 
All las 46 Ind App 228 {PC) 

(189a) 17 All 00 (101) 

(1 j 03) 30 Cvl lOGO (1063 10G3) 

(102G) lO'^O Cvl 689 (802) 

LSeo(18J9) 20 Cal 210 (2*9) Security 
bond given to Registrir was held to 
const tulo mortgage tnd require the 
formalities of a inorlgagc] 

Note 6 

1 (lOlC) 1910 Pat 252 (2o3) 2 Pat L Jour 55 

2 (1929) 1929 Pat *39 (*^0) 

(1934) 193* *11 S'’* (324) As per decree le 
fendant executing security bond tor 
due pvjmeut b) instalments— On 
failure decree bolder apilying for 
sale la execution — Rule docs not 


ditor cm atticb and sell iiioctgagsd 
property in execution 0l simple 
money decree 

(1920) 1920 All ICo (105) 42 ill 6Cu 
(1917) 1317 All 470 (*73) 39 All 80 
(1929) 1029 All 500(581) 

(1921) 1021 *11 131 (133) 43 All 67, 

(1029) 10’9 Note 12 (d) 115 Iiid Cvi, 829 
(Mad) In tbu cv«e tbe principle was 
applied to a evse where the mort 
up 

80] 

not 

not 

tho 


3 


apply 

(1034) 193* Bom ’41 (242) 

(lj3o) iJJo Nag 129 (130) Charge created 
m decree on sp’cified properties 
for paynienl of decretal amount — 
Decree can be executed and charged 
iropcrty can be sold — No separate 
suit is necessary 


(192G) 192u Mad 10* (UO 197) 

(191G) 191G Pat 252 (253) 2 Pat I> JoUr 5a 
(1922) 1922 Cvl33(i7) 

(1909) 4 Ind Cas COG (COo) 3 Sind I* B 120 
Eveu under S 99 Transfer of Pro 
perty ict same was the rule) 

(1021) 1921 ilvd 477 (4"8) 

(1930) 1935 ill 507 (503) Sait on mort 
gage of joint firaily property e»e 
cuted by father — Morlgage found to 
be invalid to certain extent and 
simple moooy decree for sneh 
amount I is'.od against father — Cre 


cedent had not been fulfilled 
(1930)1930 Mad 138 (141) 53 Mad GiO 

[Suit on mortgage— iindmg that 
the mortgagor had no title to the 
property at tho time of the mort 
gage— Money derrte jassed— Judg 
ment debtor subsequently acquiring 
interest in the property by inhcri 
tince — J/eld that tho decree holder 
could sell the jroperty 
Note 7 

1 (1900) a Dorn L R 5-C (677) 

(1907) 4 ill L J 787 (7S0) 

(1905) 2 ill L J 3aG (357) 

(1918) 1018 Cal 70a ("OG) *1 I C 73 (iC) 
4a Cal 530 

2 (1917)1917 Pat 003 (COO Oil) 2 Pit I* 

Jour 5b7 

(1920) 1920 Cal 3G3 (3oG) 47 Cal 3< 7 
(1905) 8 Oudh Caa 327 (931) 

(1910) 6 lud Cas *7 (49) (Cal) 
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in the unJeimentioued cises’ ciunot be considered to bo good law The propei O 
remcdj to «et aside a sale hold m contravention of the Rule is by an application 
under S 47 of the Code and not bj a sepaiate suit * The application should be 
made before the cotifn viatiOH of the sale \ftei the sale has been confiimed it 
cinnot be set aside unless oiung to fraud oi othei reasons the mortgagoi ivas kept 
in ignoiancc of the sile piocecdings pnor to the sale" Where the sale is held 
after due notice to the judoment dcbtoi he cannot subscmontlj question its 
aalu’i*^\ ® 

Once the sale is conbrniod tho purcbasei gets a good title to the piopoitj 
and 1 ^ not liable to bo redeemed subsequently by the moitgigoi^ The fact that 
the nioitgageo himself has purchased the property aMth the leaie of the Couit 
makta no ditTerence ^ In tho undermentioned cases, hosiover, it asas held that if 
the mortgagee himself is tho puichascr tho mortgagor s right of ledemption is not 
affected ® It is submitted that the latter mow is not correct for two leasons — 

(1) S GO of the Transfer of Piopeit\ Act iccognisca tho possibility of tho 

extinguishment of tho equity of redemption by its becoming vested 
in the inoitgagco and 

(2) a decree lioldci who bu\s with the leaae of tho Court is in the same 

positron as any other purchaser 
{See cases cited in Foov note 8 s«p»d and also 0 21, R 72) 

S 47 and 0 21 R 92 do not ipply to persons who are not parties to the 
salt proceedings and therefore such persons can object to tiro sale by a separate suit 
even subsequent to its confirmation 

\ sale of the mortgaged property in execution of a money decree is subject 

{I00i)30ilad 313 (31^ 5 ^ 

(1007 »0 llad 302 (3Ga) 
llfiOO) 22 Mad Si7 (34S) 

(1^03) 33 Cal Cl (CG) (I 0) 

llOOa) 32 Cal 200 (310) 32 Ind App 23(PC) 

.**'*) OC, 

I . 100?) (Mad) 


(Hi) 

3 (iSoO) 12 Mad 32 j (323) 
tloOOj 22 Mad 211 '2J5) 

(ISO!) 14 aiad 74 ( G) 

(ISO!) IG Mad 43G (43 ) 

(lOOG) 33 Cal 113 (115) 

(1000) 33 Cal 233 (29C) 

(1903) 00 Cal 4i3 (4Co 40G) 

(1609) 20 Cal 104 (ICo) 

(1010) 1919 Cal 1003 (1000) 

4 (100 )30 5lad 313(315) Though tho pro 

pertj maa have been bought by a 


8 (1916) 1916 Lah 196 ,(193) 1016 1 un Ro 

No 18 

(1923) 1923 Cal 121 (12C) 

(1926) I92r Lah 490(491 lO”) 

(1907)30 Mad 3G2 (306) 

(190s) 1906 All W N 43 (48) Purchase Ij 
assignee ol mortgagee 


(1889) 16 Cal 082 {092) 10 lud Vpp 107 

(I* C) 

(1892) 19 Cal 4 (7) 


(1907) rtll L i’tsV (TbO) ' 
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I to the encumbrances co\ering the property at the time inasmuch as onlj the 
mortgagor s interest paSbes at such a sale “ (Compare the under mentioned 
cases decided prior to the Transfer of» Property Act m which it ^as held that 
the mortgagee s interest also passed at such a sale ) 

But a mortgagee decree holder who while bringing the mortgaged property 
to sale under a money decree fails to disclose his mortgage is estopped from asser 
ting hi3 rights under the mortgage against an innocent auction purchaser 

An application for sale mode m contravention of E 14 is not one in accord* 
aace with the law within the moaning of Art 182 of the Limitation 4ct 

8 Position of purchaser at such sale— Note 7 supra 

9 Attachment of the property is not prohibited 

The Eule prohibits only the sale of the mortgaged property under a money 
decree for the mortgage debt The Eulo does not preclude the mere attachment of 
the property in execution of such a decree ' 

10 Transferee of money decree from mortgagee if bound by the restrictions 

against the mortgagee 

Under S 49 of the Code a transferee of a decree m respect of a claim arising 
under the mortgage holds it subject to the equities t\hich the judgment debtor 
might have enforced against the decree holder Hence the transferee of a money 
decree obtained by the mortgagee is bound by the restrictions imposed b> tnis 
Bale against the mortgagee ^ 

The transferee of a money decree not tn respect of the mortgage obtained 
by the mortgagee against his mortgagor is not barred, under tbis Eule from selling 
the judgment debtor s equity of redemption ^ Bee Note 11, i«/ra 

11 Otherwise than by instituting a suit 

As has been seen in Note 2 ante the effect of this Eule is that where a 
mortgagee has obtained a simple money decree on his mortgage he cannot bring 
the mortgaged property to sale m execution of such decree but must file a separate 
suit for sale m enforcement of the mortgage and such a suit would not bo barred 
despite the provisions of 0 2 B 2 ^ A decree in a suit on the mortgage bond 
which does not proiide for the sale of the mortgaged property is onlj a simple 
money decree though it may declare the existence of a lien on the propertj covered 

11 (1901)14 OP LR 17 (‘’0) 

(1S&2) 4 Mad 1 (37 33) 

(.1875 '■6) 1 AU 240 (242 243) 

12 (1379 60) 4 Bom S7 (C3) 

(1881) 7 Cal G77 (C80 GSl) 

(18''G 78) 1 Cal 338 (353) 

(1875) 23 Satb Vi R 137 (192) 

(1878 SO) 2 Mad 103 (112) 

13 (1906) 2 Rag LR 100(109) 

14 (1890) 12 Ml 64 (GG) ^ 


(1637) 10 5Iad 129 (130 131) Decree for 
arrears of interest — MotlgSoed pro 
perty cannot be sold without suit 
(or $ale] 

(1893) 1 Cal W N 320 (321) 

» r. (1902)29 Cal 537 (512) ben hie —Attach 

ment and sale under Bengal Public 
Demands Becoacry \ct (3 of 1913) 
docs not confer on the (urcLaser 
(1908) 31 Mad 33 (31) the itorigajce interest of the Gov 


(1905) a’ Cal 494 (497) 

[See (1895) 22 Cal 813 (81G)] 

2 (1904) 27 All 450 (451 452) 

Note 11 

1 (1031) 1931 All C5 (C8) 52 All 9Gl 
(L93o) 1935 Lah 072 (C75) 16 Lah C.O 
(1897) 1 Cal ^Y N 80 (31) Landlord taVing 
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b% the bond ^ On the other hind, a decree on a mortgaoC bond which, though 
not drawn up in the form prescribed for a decree for sale, 3 eb provides for the 
sale of the property m case of default by the mortgagor i 3 not a simple money 
decree and B 11 is no bar to the sale of the mortgaged property m execution 
thereof * 

The Rule applies also to usufructuary (uortgages ^hen the mortgagee 
has obtained a money decree for the mortgage amount m such a case, be cannot 
bring the moitgiged property to sale m execution of the decree He must bring 
a suit for <:ale for that purpose He can bring such a suit though, if bo bad not 
obtained a money decree for the mortgage amount, he could not have done so on 
account of the mortgJoC being a usufructuary one* 

"Where a mortgaaOo has giaen up all his rights under the mortgage, the Buie 
is no bar to the sale of the mortgaged property in execution of a money decree for 
the mortgage debt ® {See Nolo 6 , supra, foot note 3 ) 

It has been held by the Calcutta High Court that the Buie does not apply 
to a suit for contribution brought by a co mortgagor who has redeemed tho entire 
mortgage and claims a charge on tho shares of the other co sharers for tho 
proportiooato amounts due by them The reason given is that such a suit 13 not 
mere suit foi money but a dei olopmoot of tho suit on the mortgage ® 

Under 0 33 B 13 and S 47 the charge which the Government has 00 the 
subject matter of the suit for tbe Court fee payable m cases where the plaintiff 
has been allowed to sue as a pauper is enforceable by proceedings in execution and 
not by separate suit ^ 

12 S*Ie mottg*ged property for clam unconnected vrith tbe morleogo 

S 99 of the Transfer of Property Act, prohibited a sale of the mortgaged 
property m execution of a money decree obtained by the mortgagee although the 
decree was upon a claim unconnected with tbe mortgage^ The present Buie 
app lies only if tho decree for money is m sattsfaction of a claim gri^iitg ^inder the 
ernmeat bach interest can pass 
only to a nurebaser of salo under a 
decree under S C7 ol the Transfer of 
Property tet 

tS»e (1SJ2) 2 Mad L Jour 189 (190) 

Holder of two motcgages on same 
I roperty— Rule is no bar to sale of 

icopeity in execution of decree on * 

second mortgage subject to the first _ 

mor oa-pT pjeo also 1331 AH 350 (351j 


Rang’92 ’Mortgagee slights are not 
extinguished e>cn though in a suit 
»Te up 




page indicate that in their opinion 
the principle of S 99 need not be 
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viortgagc and not to a decree on a claim unconnected with tho mortgage * A 
fortiori there is no bai to the sale oE the mortgaged i)roi)erty m execution of a 
money decree obtained b> a third peison or to the inortgigeo puicbasing the 
property at such a sale ^ E%enS 99 of the Tiansfer of Property Act Mas no bar 
to such a sale or purchase ‘ 

The following aio cases shelving what aie and what are not claims arising 
under the mortgage” * — 

(1) Where a usufiuctuary mortgigeogiants a lease of the property to the 

mortgagor, a claim foi lent accruing under the lease is not a claim 
arising undei the moitgage,® unless the lease formed part of the 
moitgago tiansaction * 

(2) Where a mortgigee holds two distinct mortgages on two different 

properties of the same mortgagor, he can bring to sale one of the 
properties in execution of a mouoy decree which he has obtained 
on the mortgage of the other property ' 

(3) A claim for costa awarded to a usufiuctuary moitgagco in a suit for 

possession against tbo mortgagor is not a claim arising under 
mortoaoe but one arising hy \irtuo of the decree made by tbo 
Court in the suit for possession ® 

(4) Subsequent to a usufructuary moitgago of the right to receuo oeitahi 

offerings at a temple, the parties agreed between themselves that 
the mortgigor should pa> to the mortgagee a certain sum of money 
annually iii heu of the offerings a decree was then obtained by the 
mortgagee, on the basis of this agreement, for the arrears of tbo 
annual payments, and it was held that tbo annual payments formed 
an essential part of the mortgage iuono> and that hence the decree 
came within the mischief of R 14® 

(5) A mortgagee who has obtained a mortgage decree, as well as a money 

decree on an independent claim, can sell the property for the 
consolidated sum and realise, from the sale proceeds, the amount 
of a decree he has for the moitgage dobt^“ 


1 

- . J) 41 

111399 \s the claim cannot be said 
to be unconnected with the moit* 
gige the claim arises under the 


applied to claims unconnected with 
the mortgage 

(1894) IG All 415 (410, 417) 

2 (1913) 20 Ind Cas 523 (525) 7 Sind L R 11 
(1915) 1915 Cal 427 (427) 42 Cal 780 
(1916) 191G Lah 19G (198) 191C Fun Re 

No 18 

,1 


,1^1-, . • I. • • ’ 

U905)7 Rom L U 816 (818) Tnnsferee of 
ttioiift/ bond from mortgagee was not 
subject to the restrictions imposed 


(1925) 1925 Mad lil (126/ 

(1927) 1027 Cal 884 (885) 55 Cal 101 
(1925) 1925 Bora 239 (210) 49 Bom 203 

(See howe\er (1909) 4 lud Cas 1128 
(U2G)(Mad) S9D,T P let, apj lie-- 
tocascs where thcie is inoro than 


pucchahc ciiuity of redemption b) 
ttgreementa subsequent to and in- 
dciKiudcnt of, the original mortgage 1 
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13 Order 2. Rule 2 

This Rule cxpreshlj provides tint O 2 R 2 shill not be a bai to a second 
suit for sale on a mortgioO when the mortgagee has merely obtained a money 
decree on his mortgage, under which he cinnot bung the mortgaged property to 
sale by \ irtuo of this Rule * Theie was v conthet of decisions on this question 
prior to the Transfer of Property \ct See the undermentioned cases ^ 

Even ifter the execution of tlie decree for money Ins become time baried 
the inort„igeo can sue for sale undei this Rule ■* 

If however tho prior decree wa** a decree providing for sale of the mort 
gage<l propeily tliough not strictly dr rwii up m the form prescribed for a decree 
for s.rle, this Rule does not appla and r second suit for sale is barred by les 
judicata* fScr Note 11, •swpni footnotes 2 and 3) Similarly if the mortgagee 
•vucs for sale hut is content to tike only v simple money decree he cannot subse 
queniK sue i„ain for sale Such i suit will »Uo be barred by res judtcaia Tho 
evciuplion in tins Rule is onlv from O 2, R 2 ind not from S 11 ■’ 

Further ibis Rule lelieves tho moitga^co only /rein tho restrictions inipobed 
b\ O 2 R 2 on the splittiij„ of irwudifs The restriction as to splitting of efauns 
IS not ittcctcd b\ it Thus a suit for interest ulono brought at a time when the 
principal ils > hid become lue is i bu to i subsequent suit for the pimcjpal ‘ 

14 Content decree 

This Rule does nut apply to cases m wlucli v deciee for money is passed 
against the mortgagoi by consent The leason is that the benefit under tho Rule 
IS mil nled only for the moctgagoi ind so he cm uatie it by 'consenting to a 
iiionev decree being passed for tho mortgage imount ‘ 


15 Decree 


\ii Older directing a suicty (or v judgment debtor to pay the iinounb 
«.ecurcd is not a decree for tho payment of nioiioy withm the meaning of this Rule, 
and hence the Rulo goes not preclude tho silo of tho property covered by the 


i1 KH) 1 In I Cu lc2 (IG3) 31 Ml 114 


U912) 1922 Bom 237 (237) 40rom84S 


Note 13 

1 (1J04)7 OudU Cib 314 (317) 

(1J54I 1934 Cal 73 ("G) COCillln 
(IS JO) 3 C PLR 170 (172) 

II in) 1021 Mil 133 (lOll 41M-W1301 


) bbit 

n ihc leisanal io\en-inl on tlie 
inoiti,if,e— !3Ub?e<iuent stiit on ilie 
I.CUUU ilstll ooi bitted 
(Dul see (1J33) 1033 Horn 51 (>4 5 d) 
OliAtRe OQ mo' cables — I’cr onildt. 
tiee ilone gal— O 2 U 2bir$sibc 
juent suit to cnfoice thi. (.hu^e 
since O 34 ipylies only loinimo'e 
Uks — lilt {leas ind rights in de 
fence lie not barred ] 

2 (Ibbl) 3 \ll 297 (302 303) 

(lhSl(7 Cil ,8(&1) 

(Ibdl) JCiir.al (( 53 ) 

(1378 i»0) 2 Mls33(rt3 0 

llb31) 7 CM ill nio)(l 13) 3 CMSCl, O'tr 

3 (iSHi) ) Vll 23 (25 20 ) 

4 (lbJ()21 CM 473 (4h«!) 

C. P C 311 312 


a (1009) 31 \U 19 (20) 

(lJOG)33Cal 84.)(8o2) 

(IkSJlJdS Raug 153 (loO ICO) I'liiiitiff 
<.111 JiA'C) the same properties it 
ticlicd ind sold in i.xcculiou— This 
Rule Is nobir as there is no eaielmg 
luoclgage ou account of the fact that 
the relief is to sMe is refu ed in the 
first suit 

C (iJOl) 2 j iSoiii ICl (lus) 

7 (IJ09) 1 Ind C , 1 . 2Cj (200) (Cal) 

tbeo (1930) 1930 Lah 148 (14J) In 
lercht Mono cm bo claimed where 
the jtmeipal has not become due] 
Note 14 


1 (lJI0)oI«aCisll9(420) 32 Ain77( sO) 
(l93o) 193o ^ag 1‘’9 (130) 

M904)3l Cil 922 (92i) 

(1J2I)1J>4 CalC45(C4C) 

(19-’) IJ'2 Cal 3a (3^) 

(1911) J Ind Cas 93J (939) (Mad'. 

(.Uut seo (1932) 1932 Ml 439 (440) 
Suit on 1 ro note— Compronaise decree 
thitging projierties specified— Com 
iron ise silent is to mode of cnforce- 
iiicnl— Held this Rule appliea-J 
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4 Becurity bond, by proceedings >n execution -without a suit for sale being filed ' 
(Seo Kote 4, supra) Although a decree providing for the sale of the equity of 
redemption for arrears of interest due under the mortgage is contrary to the 
provisions of S 99 of the Transfer of Property Act it cannot be objected to m 
execution * {See Note 7, supra) 


R. 15 . All the pioMsions contained in this Order 

which apply to a simxile mortgage shall, so far 
d.po°'a'"»i’L± f “ “Mtgage by deposit of 

and charge. title-decds" witiiin the meaning of Section 58, 

and to a chaigo® within the meamng of 
Section 100 ot the Transfer of Property Act, 1882 
[Cf. S 96 of Act IV of 1882] 


OUDH 


Local Amendment 

Read the preaent B 15 as B 15 (1) and add as sub tuU (2) tba (oUowvng — 

Where a decree orders pajmeot of utoney and charges it on immoTcable property 
on default of payment the amount can ba realised by sale of that property m 
execution ot that very decree 


Synopsis 


note Kou 


I Amendment efter 1908 1 

It Scope of the Rule 2 

111 Charge 3 

(d) OroatiOD of charge by operation 

ot lavi 4 

(b) Creation of charge by act of 
parties $ 

(e) Charge under Rent Act 6 

(d) Priority between rent decree and 

mortgage decree f 


Sote No- 

(e) invalid mortgage if creates a 

charge 8 

(/) Right of maintenance 9 

( 9 ) Claim for dower Kb 

IV Mortgage by deposit of title deed* ll 

V Cberge. cnforceeble by tale 13 

VI Charge on the surplus sale proceeds 

of sale for arrears of revenue or 
rent 


Olher Topics 


Charge distinguished from mortgago See 
Note S Fts (1) and (2) 


Decree for charge final by itself— No fresb 
final decree needed See Note 2 Pt (2) 


1 Atnendcnent* after 1908 

The Rule has been substituted for old R 16 by tbe Transfer of Property Act 
(Amendment Supplementary) Act WI of 1929 The mam changes effected jn tbe^ 
Rule are . , 

( 1 ) The -words which apply to a simple mortgage have been substituted 
lor the Words as to the sale or redemption of the mortgaged pro- 


perty 

( 2 ) The -words ' mortgage by deposit of title deeds within the moaning of 
S 58 are new 


2 Scope of tbe Rule * , . t 

By force of this Rule 0 34 R 6 applies also to suits to enforce charges 
The Rule makes the provisions of the Code appfy only so far as may be Heace> 


Note IS 

1 (lOl”-) 1917 Pat 489 (489) 

U9l7) 1917 Pat 596 (596) 9 Pat L Joor 

197 

2 (1904)31 Cal 922 (927) 


Order 34 Rule 15— Note 2 


1 (1930) 1930 Oudh 10(10) 

(1905) 2 All L J 3-9 (38o) 

(1932) 1932 Cal 775 (760 781) 59 Cal 1314 


I. 
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where i charge is declaied by a decree, %Thicli in its terms is final, no fresh final 
decree is neces'aiy * 

3 Cbkrge 

A charge is defined in S 100 of the Transfer of Property \ct as follows — 

“ Where immoveable property of one person is by act of parties or opera- 
tion of Kw made security for the payment of money to another, 
and iho transaction does not amount to a mortgage, the latter 
person is said to haao a chai^o on the property 

The distinction between a simple mortgage and a charge is often a question 
of great nicety , hut there is a Well-marked distinction betv een the two. iiz , that a 
mortgage docs and a clnrgo does not.inaolvo a Iratisfer of an niLtUl m immove- 
able property ‘ The Transfer of Property Act, S 100, now makes it clear that a 
charge is not enforceable against a hanafide transferee of the property for value 
without notice, wlnle a mortgage is so cnforceablo * A document purporting to 
create a charge m future in tho event of non payment of the debt does not create 
any charge within S 100 of the Transfer of Property Act * That section also says 
that all the provisions of tlio Transfer of Propetty Act applicable to simple mort- 
gages apply also to charges \s to limitation for suits to enforce charges, sec tho 
undermentioned cases* 

4 Creklion of eharse by operation of law 

According to S 100 of the Transfer of Property 4ct, a charge may bo created 
by operation of Hvv or by act of parties Thus, under S 55 of that Act the vendor 
of immoveable property has a cha^e on it for the unpaid purchase money ^ A 
puisne mortgagee who is impleaded as a party to a suit by a prior mortgagee to 
enforce bis mortgage is entitled to a charge on the surplus sale proceeds o! the 
property remaining after satisfaction of the prior mortgage ^ Under S 05 of that 
Act one of several co mortgagors who redeems the wbolo mortgage is entitled to a 
charge on the shares of the other co mortgagors for their respective portions of tho 
mortgage debt ^ (Under tho Section as amended by Act XX of 1929 the redocm- 
ing CO mortgagor is subrogated to the rights of the mortgagee ) It baa been held 
by the Madras High Court* that where one of seveial co-sbarcra of property pays 
the entire Government revenue due on tho land, in order to prevent its sale for 
arrears of revenue be is entitled to a charge on tho shares of the others, for their 


2 (IJ^O) ^g30^ag 17 (10) 

Note 3 

1 (1J02) 51 VUd 220(237) 

(IJOf) 33 Cal 981 (992) 

(188*) 10 Mad '0.1 (.r,l3l 
(1801) 13 Ml 2i (41) 

2 The contrart/ tteu iiu(>ca(<d tu (1689) 12 
Had GO (71) n clearhi nol good laio noto 

(1014) 1914 Oudli 340 (351) Cbargo cit-ated 
by will 


(1887) 14 Cal 730 (738, 730) lustmclion 
morlCAca and charre drawn 


Note 4 

1 (1007) 30 Mad 524 (525) Unpaid vendor’s 


Ben IS non posbe'sory 

(1693) 21 Mad 141 (142) Limitation appli* 
cable to suit to enforce lion 
(190a) 2 All L J 379 (383) Unpaid vendor s 
hen also gives % personal remedy 
11904) 31 Cal 57 172) BO led App 23S (1* C) 
Unpaid vendor a hen under S 55 is 
di&ereiit from similar lien in English 

2 (190C) 33 Cal 93 (90) 

3 (1909) 31 M11CG(1C8] 

(1900) 4 Cvl L Jour 79 (34) 

(1901)20 All 227 (233) 

(1900) 28 AIMS2 (487) 33 Ind \ppSl(PC) 
(1904) 2<> VU 407 (41C) (F B] But not where 
only a portion of the mortgage 
money was pvid 

(See (190o) 9 Cal W N SC5 (867)). 

4 (1903) 26 Mad GoG (701) (F B) 

(See (1637) 11 Bom 313 (319) Knle 
not applicable whore the co-sharer 
who baa paid the Government re> 


o 
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5 , 


respective portions of the amount due But the Calcutta High Couit has taken a 
different view ® See also the undonuctitioned case ® 

5 Creation of charge by act of parties 

No formal words are necessary to cieato t ch iige, if the intention to do so is 
clear from the document re id as a whole ^ Thus wheie i Hindu executed a docu 
ment agreeing to paj to his sister and after her death to her daughter Rs 10 per 
mensem from the produce of an estttc, held that a chaige wascieatedon the profits 
of the estate for the payment of the amount * A chaige nn\ ho created for leli 
gious purposes and in such cases the propertx descends to the hens or otliei lepre 
sent xtix es of the donor subject to the chaige foi the purposes mentioned ® Simihrlj 
a testator may make a charge on his propetties for the pax ment of his debts 

6 Charge under Rent Act 

\ charge foi the paxmcnt of rent under the Bengal Tenancy Act^ or tlio 
Madias Bstates Land is not such a chaige as is coxcred by S 100 of tlio 
Transfei of Property Act. 

7 Priority between rent decree and mortgage decree 

It has been held hy the Calcutta High Court that a puichasci m execution 
of a rent decree has piionty oxer the putchaser m elocution of a mortgage decree ‘ 
Cut according to the High Court of Madias a sale for aircais of nut unlike a sile 
for iirreirs o! reienite is not free of prior encumbiances * Even xxhero pioperty is 
sold for arrears of Goxernment roxeuuo if the piopeity is puicbased by the inort* 
gagoi himself the mortgagee is entitled to liave the propertx soldfoi the satisfaction 
nl his moitgago debt This is on the principle that a mortgagor cannot set up 
against a mortgagee an incumbrance created by himself ® 

8 Invalid mortgage if creates a charge 

kn instrument xxliich is intended to create i mortgage but winch is mv ilid 
and fails to take efleot as it does not fulfil tlio iciiuiiemcnts of the lax? does not 
create iv charge ‘ 


9 Right of maintenance 

•k right to maintenauee is not a charge on the property out of which the 
maintenance is payable But the right may bo made a charge by ict of parties or 
by a decree of Court ^ As to the procoduie for recox ering mamten anco charged on 
property by a decree of Court vc Notes under R 14 sHpxt 


xenuehas excluded Iho others from 
the joint property 7 
5 (189P) 2o Cal 5G5 (570) 

(18S7) 14 Cxi 809 (S2o) (F B) 

C 1920) 1920 Pat S"’! (532) 5 Pit L Jour .243 
Note S 

1 (190o) 9 Cal \V N 1001 (1002) 

(1903) 32 Bom 3SG (300) 

2 (1884) 7 Mxd 23 (21) 

3 ( 1903)32 Cal 120 (141) 31 lul 4pp 20J 


Note C 


clijige for rent paxible in money ] 

Note 7 

1 (1909)1 Ind Ca!>35(33){Ci)} 

(1902) G G il W N 834 (SSa) 

3 (1885)8 Mxd j73 (575) 

(1831)7 Hid 31 (3C) 

3 (1905) 2j All 371 (374 STi)) 

Note 8 

1 (189J)3G Cal 78 (81) 

(1905) 32 Cal 729 (732) 

(lJ0G)33CaI 987(293) 

(IS97) 1 Oil W N 81 (83) 

(1903) 31 Mad 337 (337, 338) 

(190o) 20 Mid 54 (50) 

Note 9 

J (1909) 1 Iml Cis 701 (761) 31 All 101 The 
right may bo enforced against tho 
propcity in the hands of a transferee 
xvho collusivcly takes a transfer of 
the proportv 

(ins) 1918 P a 150 (157) 42 Alai 531 46 
Ini \ipCl(PC) 


The Rule apphe?. to enforcement of 
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10 Clkim for dower 

\ cKm^ for dovfci by a MulnmmcilaD >vido'v is not a charge on the estate in 
the hands of the heirs of the deceased husband but only ranks •vsitiioidinary debts * 
Ihit her decree for dowei, is entitled to prjwifjf o\cr a decree against the heir for 
the latter s personal debt ■ 

11 MorlgAge by deposit of title deed* 

Sec Transfer of Pi opeiti \ct Sa o8 xnd 9G S 96 makes the provisions of 
the Transfer of Propertj Act is to simple moitgi^cs apphcablo to mortgages by 
deposit of title deeds Similaily tho present Kulo makes the provisions of O 34 
niiicli are apphc-ible to simple mortgages tpplicable also to moitgages bj deposit 
of title deeds 

12 Charge* enforceable by tale 

\s tlic remedy of n simple mortj,aoee is only to sue for sale of tho moitgaged 
proi ert> so tho chaige holdei s lemcd) is ilso to sue foi sale But if thosile 
pioceeds of the piopeita chart,ed aie not suflicient to satisfy the chaige and if tho 
halince is legalK lecoiciahle fiom the debtors other piopcities or from him 
reison\ll> then aperpiml decieeniiy be oht lined under R G supra See Note 
J foot note 1 wi/-i<7 

13 Charge on the surplus sale proceed* of sale for arrears of revenue or rent 

Under b 73 of the Trausfei of Propexty Act wheio the moitgagcd property 
IS sold for arrears of io\ enue or rent the uioitgago charge is transferiod to the 
sui plus sale proceeds ind tho mortgagee is cutitled to have his mortgage debt 
sitisfied out of such proceeds in piefcrcnce to other creditors of the mortgagor ^ 
But if tho «ale ivas due to the mortgagees oun defanlt he is not entitled to suo 
for Ins mortgage money ~ 


ORDER XXXV 


I\rL«PLEU)El. 


R. 1 . [S 471] In e\Gi '3 buit of intei- 
pleader the plaint sliall^ in addition to the other 
statements necessaiy for plaints, state — 

(a) that the plaintiif claims no inteiest in tho subject-matter 
m ihspute other than for charges or costs., 

(&) tho claims made by the defendants so\erally ; and 
(c) that theio is no collusion between the plaintiff and any 
of the defendants 


[1877— S 471; R fe C , O 57, R. 2-A See S 88, C P. C] 


1 Plaint in interpleader suits — Set. N’otca to S 68 ante 


Note 10 

1 (1871) 11 Suth \V R ■’90 (24G) 
(100*’) 25 Mad 053 (C5J) 

2 (1901) 2C All '>3 (30) 

Note 13 

1 (lOOC) 3 Cal L Jour o2 (55) 
(IJOl) 8 Cal W N 392 (330) 


(1900) 27 Cal 160 (1B3] 

(1893) SO Cal 241 (244) 

(1881)0 Gal 142 (147) 

(1888) 15 Cal 516 (553) 

(1901) u Cal \\ N 3£C{359) 

11871) 10 Suth W B m (223) 
(19CC) 33 Cal o78 (SSO) 

2 (1900) 3 Cal L Jour 220 (‘’21, '’22) 


O 
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R, 2. [S- Where the thing claimed is capable of 

being paid into Court or placed in the custody 
cifSTn'toCoau"* tto Court, tho plaintiff may he required to 
so pay or place it before he can be entitled to 
any order in the suit. 

[1877— S. 472.] 

Synopsis. 

Note No [ Note No 

"Mfty be required to >o pey or piece Feyment to one of the contectanlf on 

it '' 1 I eecurity 2 


1 ‘ May be required to so pay or place it " 

Where tho siib]ect-mattei of the dispute is a chose in action its disposition 
as the Couit may direct IS a sufficient compliance with the Rule ^ Tho Court has 
a discretion to mahe such oidors as legaids the subject-matter in dispute and tho 
partj IS bound to obey the order before he can ask for any relief in tho suit This 
la a further condition that will bo imposed upon the party to test his bona ftdes 
or disintorestedncss If he is not ready to pay or deliver tho property to 

ODO of the defendants but disputes his title, tho suit is not an interpleader 

suit ^ But if the plaintifT complies with the order of the Court he is fullj 
discharged from liability Thus vvbeie the plaintiff pa>s tho amount in dispute 
into Court for payment to the right person, but the Court pays it to the wrong 
person the plaintiff cannot bo made responsible for the mistake of the Court but is 
fully discharged from hahiht) ^ 

2 Payment to one of the eonteetanU on aecunty 

The money paid into Court cannot be handed over to one of the parties 
pending tho suit even on security after the original plaintiff is discharged and one 
of the rival defendants to tlio interpleader suit is made a plaintiff It must be 

kept under the contiol of the Court available for pajment at anj time to the 

successful party ^ 


R. 3. [S. 47G.] Where any of the defendants in an inter- 
pleader suit IS actually suing the plaintiff in 
Procedure where respect of the subject-Hiwffer of such suit, the 
** **“"* Court in which the suit against the is 

pending shall, on being informed by the Court 
which the interpleader suit has been instituted, stay the pro- 
ceedings as against him ; and his costs in the suit so stayed may 
be provided for in such suit ; but if, and in so far as, they are not 
provided for in that suit, they may be added to his costs incurred 
in tho interpleader suit. 

ICf. B. S. G., 0. 57. K 6.] 


Order 35, Rule 2— Note 1 
(1800) 21 Cj L D 275 (270). ISobtnson \ /««• 

ll>15 

(1022) 1022 Cal 138 (ISO) 

(ScQ also (1804) 18 Bora 231 (236) la 
tb« case ol a Bailiiay company, 


the claim for wharfage and deiniir* 
rage was disallowed 3 
3 (1850) 2 G P L B 9 (14) 

Note 2 

1 (1913) 19 Ind Gas 210 (210) (^lad) 
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Synopsis O 

Note No I Note No 

l^Sitlalive clienget 1 [ Appeal. Z 

1 Legulalivechangef — 

Loder the old Code proccediDgs ID another salt by the defecdant against the plaintiQ 
could ho stayed only alter a decree in the interpleader suit Under the present 
Rule such proceedings conld Le stayed ereu on the institution of the interpleader 
suit 1 

2 Appeal 

\n appeal lies from an order under thia Rule Sec O 43 E 1 (p) 

Procedure at first R. 4. [S. 473] (1) At the firat hearing the ® 
iearing Court may — 

(<i) declaio that the plaintiff is discharged fiom all liability 
to the defendants m lespect ot the thing claimed, award him his 
■costs and dismiss him from the suit ; 

(h) if it thinks that lustico or convenience so require, retain 
nil parties until the final disposal of the suit 

(2) IV/iete the Comt finds that the admissions of the parties 
or othei eiidence enable it io do so, it may adjudicate the title to 
the thing claimed 

(3) ^V^^ere the admissions of the pm ties do not enaUe the 
Court so to ad}udieatc.i it may direct — 

(a) that amssue 01 issueshetiuen the partieshe framed and 
iriedf and 

(h) that any claimant he made a pUmitif m heu of orin 
addition to the original plaintiffs 
and shall pi oeeed to try the suit tn the ordinal y manner 

[1877— S 473 C/ R S. C , O 57, R. 7 ] 

Synopsis 

Mole No ] Note No. 

hegislative changes 1 I Appeal 3 

Non appearance of claiioantf 2 | Court fee 4 

1 Legislative changes — 

Vih i * -ne 1 hi.4 heea L.a^\Vbh Bula of Vhft Su^jtetnA Caatt, 

O ^7 It 7 and sul bdluted lor Cl (d) of tbo old S 473 The change expressly 
auchoiises a Court to maLe one of the claimants a plaintiil in lieu of or in 
addil on to Che origiunt plaintiQ 

The question whether a parly to an interpleader issue shall be treated as plaintiB or 
defendant mist be decided by the real merits ol the case and not by the mere 
form of the issue Itself 1 As to the power of a Court to add a party claiming to 
be interested in an interpleader suit upon his own application see the under* 
mtntioncd case ^ 

2 Non appearance of claimants 

On the non appearance ol claima nts in a p roperly instituted interpleader 

• ' son (Per Lindley L J )~Refirred 

foil* 1919 Cal 71J 46 Cal 156 

^ aw 2 (1886)13 Cal 90 (93) 
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4 suit the pvopcr couvse foi the Couit is laid down under sub lulo (l) It la coinpe 
tent to the Court — 

(1) to di&cbarge the plimtift irom ill liability to the claimants defeiidants 

in respect of the subject mitfer in dispute and dismiss (um from 

the suit 

(2) to diiect tho plaintiff to pay the amount into Court to the credit of 

the proper claim int after deducting his costs 

(3) to direct the claimants defendants to apply for payment and nhen 

they appear, oako one of them a plaintiff and laise an I'isue and 

(4) to restiam by injunction either defendant m a propci case from 

taking any proceeding against the plaintiff * 

3 Appeal 

An appeallies fiom an oidei under this Sale Sec O 43 R 1, Cl (;i) 

Older dismissing the intei pleader suit itself* or an adjudication upon the claims of 
the defendants in the inteipleadej suit* will howovei bo a dccice and appealable 
as such undei S 90 of the Code 

4 Court fee 

A memorandum of appeal from an older under this Rule is chaigeablo with 
a Court fee of one lupco under Axl 11 Sch 11 of the Court fees Act VII of 1870 

A suit or a inemoiandum of appeal against a decree declaring the right of 
one defendant as against another to the money held by the plaintiff is chargeable 
with Court fees under Ait 17 of Sch 11 and not under S 7 Cl (ii) (c) of tha 
Court fees \ot VII of 1870 * 

® R. 5. [S 474] Nothing m this c?^ shall be deemed to 
enable agonts to sue their puncipals, oi tenant'^ 
^A*enti*nd^erianU fo SUO theil laildlOlds, foi tho pUipOSe ot COlll 
int'^fpiM^r *u*.u“ ** pelhng them to inteiplead with any jjersons 
othei than persons making claim through such 
puincipals 01 landloids 

lllnslt aUon'i 

(a) A deposits a box of je vels wjth .B as 1 is igcut C alloges that lUe jowels, \ 0 « 

wrongfully obtained from bim by A and claims them from B B cannot lustituie 
an interpleader suit against A and C 

(b) A deposits a box of yo vela ivitli B as li s agent He then writes to C for tli^ 

purpose of making tbe jewels t sccarity for a debt duo from liunself to C f 
afterwards alleges that Ct debt is satisfied and 0 alleges tho contrary Both 
claim the jewels from B B may institute an interpleader suit against 4 and C 

[1877— S. 474J 

Synopsis 

N'ole No I Note Vo 

Interpleader suits by agents i I , , . . l . » « 

Interpleader suits by railway company 2 ) Interpleader suits by tenants 3 

Other Topics 

\pjC3l Sco Note 3 F N (3) 

1 Interpleader suits by agents 

This Rule declares a. p chibition a nd its concluding part rmtide a an 
N^iTT 2 <1903) 30 til 22 (23 21) 

1 (1919) 1919 Bom 15 (IC) Note 4 

1 (1009) 4 Ind Cas^l9'(?20) 33 aiil 220 1 (I92l) Pat 305 (30C) 



I 


I\TERPLE\DER SOITS 


2480 


e\ceptioa The icasoii for the Buie seems to bo that an AoCnt cannot ordin'\rii> O 
disputo tho title of his principal The illustrations to the Rule explain the Rule 
CO far as tho agent is coticernod In Illustation (o) G claims idveisely to A but 
not through 4 whereis in lUustution (i) G claims through 4 \s to the defi 
nilion of agent and princii al ^re S 182 o£ the Indian Conti ict Vet 

2 Interpleader suits by Reilwey Company 

\ Railwia Coiiii im by iccepting goods for caiiiage does not become the 
a^iCiit of the cousiqnoi It merely enters* into an independent contract with tho 
consignor It can thcrofoie file \n interpleader suit igainst the consignor ind 
another parU claiming adieiiclv to the consignor * 

3 Interplemder suits by tenants 

The prohibition tb it a tenant cmnot file an inteipleader j loceediDo against 
his landlord is based n the pnnciplo that ho cannot dispute the title of his land 
lorl during the snhsixtcncc of tho tenincy ** V temnt cmnot therefore biiiio i 
Suit against bis landluiJ foi the pmposc of conipelltDg him to interplead with any 
pei-son other than a poison mal claim tiunugb such landlord* Thuswhciei 
tenant passed two iliat^ in fi\our of two peiaons m icspect of the same laud 
and then 1 oing tbieatenel bv suits I \ both of them mstitutel i suit praying that 
the Court tna\ be pleased to declaie which defendant has wbat ii^lit in \hichof 
the disputed land an 1 in what ri^bt the plaintifr holds whicli of the said hiid» 
under whom it w is held bv the High Court of Cilciitta tint tho suit w is not 
m untamable " 

Where 1 leases certain ! aids to i4 and on ltdevth two I ei sons claim lont 
fr m narael\ 1 « heir on tbo ono hand and a pcison wlio allege-* that 1 was only 
a bcnimidar for \ whose heir ho is it has been held that tiio kttei must bo 
regaided as claiming thiougli I and that thereloxo i? can file m intoiploader suit 
comoelling the two claimants to interplead with each othci * 

Where a moitgagee does not deny au assignment by him cf lus rights under 
tho bond to \ but only contends that it is a aoidable one tho moitgasor may 
ticat the assignee as entitled to the money and is not bound to bring an inter 
pleader suit compelling tho mortgagee and \ to iiitcipload with each othei * 


R. G, 47 j] Wheie the suit i- propeilj instituted the 

Couit may piovido loi the costs of the onqimtl 
.jge plain plaintiff b\ gning him a charge on the thing 
(’laimed oi in some other effectual y\ ay 
{U K S C 0 57, R 13] 


Synopus 

'Sole No I Note No 

1 I Appeal 2 


the iwird of costs to the oii„iual plaintitf Such 


Scope of the Rule 
1 Scope of the Rule 

This Rule piovides foi 
Order 35 Rule 5 Note 2 
1 (IJl ) 1 )1j Bolu 29 (23) 

Note 3 

la S c S lie n/ f7e J-t le ce let 

(SCO aKo (180G) 18 \11 3^9 (331) ] 
(1893) •’2 Bom 4‘>8 (430) 

1 (1010) 1919 Cil 913(0141 49 Ind Ca^ i33 

(735) 


(1S9'») o Cal W N Cl {C2 Cl) 

(See bo lever 5 Cal W N 34i0 
o (1010) a Ind Cis 0 7 (5 3) 37 Cal SS’ 

(1912) 13 Ind Cas 40 (41) (Cal) 

3 (1909) 4 Ind Cas 319 7321) 33 aiad 220 

Order dismissing the suit is a decree 
itliin tie meaning of S. 2 and 
therefore appeilable 

4 (1914) 1914 Mad O'"! {C2o) 


o 
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6, costs when a^aidcd \\iU be deducted from tbe fund on its being brought to Court 
or will be a first chaigo upon the fund or subject-matter ^ But the plaintiff will 
not be entitled to costs which have been unnecessarily incurred * 

2 Appeal 

An appeal lies from an order under this Rule. See 0. 43, B. 1 (p). 


ORDER XXXVI. 


SPEavL Case. 

R. 1 . [S. 527.] (1) Parties claiming to be interested in 
the decision of any question of fact or law may 
forc^urt “opmio'n** agreement in writing stating such 

question in tho torm of a case for the opinion 
of the Court, and providing that, upon the finding of the Court 
with respect to such question, — 

{a) a sum of money fixed by the parties or to be deter 
mined by the Court shall be paid by one of the jjarties to the 
other ot them; or 

(6) some property moveable or immoveable, specified in 
the agreement, shall be deli\ered by one of the parties to the 
other ot them ; or 

(c) one or more of tho parties shall do, or refrain from 
doing, some other particular act specified in the agreement. 

(2) E^ery case stated under this JRule shall be divided 
into consecutively numbered paragraphs, and shall concisely 
state such facts and specify such documents as may be necessary 
to enable the Court to decide the question raised thereby 

[1877— S 527, 1859— S 328; R S. C., O. 34, Rr. 1, 6 and 9. 
See S. 90, C. P. C.] 

Synopsis 

Special ca»e — Note No 1 
Other Topics 

‘‘Agreement in wntiDg ” Sco Note 1, Pi (1) 


1 Special cB«e 

This Older la^b down tbe rules of procedure in respect of the statement 
of special case, its hearing, and other matters connected therewith and generally 
referred to in S 90 of the Code Rr 1 and 2 prescribe the form and contents 
of an agicement to state % case So tar as possible, facts should be stated in a 
chronological order and m tho form of a narrative Material documents should 
bo referred to, and their effect or contents stated The statement must conclude 


Order 35, Rule 6 — Note 1 


(Id&d) 1 Mad H C E SCO [3C>1} 

1 (1833) 1883 W N 17G 10 Q B D 77«. ^ 1^***^^ 

Searte v Mathews y j, ^ 577, Scottish Untoit Imuran 

(1833) 18 Rom 231 (23C) 1 SUeU 
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%Mth a formulation of the question to be decided by the Court and must bo O 
signeil by the pirties and their counsel if anj * Where the agreement U duly 
entered mto and filed m the Court liaviog jurisdiction, the proceeding will bo 
registered as a suit and heard and disposed of as such Sec Er 2 to 5 

Rule 5 enacts that the Court hcanng a special case must be satisfied on 
three points — 

1 That the patties hate a bona fide tntetest tn the gueslion slated — 

The right to state a case for the opinion of the Court is not, therefore intended 

to enable parties to refer to the Court anj hypothetical questions or matters of 
mere academic interest mvoUmg no substantial interest to the parties ^ 

2 That the agieenient uas duly executed by the parties — The Court 

ivill not, therefore, mterfcic in a ease wheio the jiarties hare not provided m 
the agreement for an undeitahing for payment of money, deliier> of pro- 
perty, or the doing or the refraining from doing of an> particular act in the event 

of a finding hj the Court as lequired by R 1 ^ 

3 That the ea^e is fit to le decided — \ case is not fit to bo decided 
unless the successfnl jiaitj will be ible cithei to execute the decree or to 
base a suit upon the decree passed init^ Whcie there are special tribunals 
to tr> the question between the jiarties vs foi example a question relating, 
to the adequate provision b\ a municipal corporation for the supply of water 
and for the protection against 6ro as regards an estate owned by a Port Trust, 
a special case cannot be stated foi tho opinion of the Court Nor will a mere 
declaration of the rights involved in such a case boa fit point for a special 
case* So also a question which tho Court is not competent to decide in an 
ordinary suit cannot bo stated as a special case 

For instances of questions that can be stated as a special case, see the 
undermentioned cases * 

As to tho to opening of a decided special case see S 90 Note 2 and the 
undermentioned cases ^ 

The provisions of this Order govern tlie piocedure in regard to anj dis. 
pute between two or more Government Wards icferred to a Court for decision 
See the Bombay Court of Wards Act (l of 1905) These provisions do not 
apply to proceedings under tho Agia Tenancy \ot (III of 1926) Sec Sch II, 

List I of the Act 

Order 36 Rule 1— Note 1 [See aho (1930) 1930 Bum 232 (23S) 

1 Sc ,4 . I Practice 1930 /’in p 529 54 Bom 825 ] 

2 (IJlO)liio AC 203 (291) Glatgow Aaiija 0 (1831 32) 6 Bom 12 (»8 *9} The validity 

/ 1 Co > IronOie Cn of a trust deed by a bunni aialio 

L'^cp ilsn (1930) 1930 Bom 232 (234 jnedan 

235) J Bom 825] (18SC) 10 Bora 415 (417 420) Pouers of 

(187G) 4 011 D lh9 (Ufa 197) Brtjhl v Bhatcholders of a trading corporation 

Tyndall Question as to what would to interfere \>itli directors discre 

be tlie rights of parties who wero tion with declaration of dividend 

not ID cvisteocc in circumstances (1907) 31 Bom 472 (475 477) Effect of a 
which might never niisr will by a Pars) upon a deed of settle 

3 (1930) 1930 Bom 232 (233) 51 Bom b2o ment of a subsC')ucnt date 

3a (U30) 1930 Bom 232 (234 ■’35) 51Bom825 (1890)17 Cal 760 [bOi) Whether sub- 

4 (1330) 1J30 Bom 232 (234 23u) 51 Bom senbers lo a general family pension 

62j Special remedy by an applica fund are a cuiupany association or 

lion to the Goacrnoi Oencral in partaeiship for the purpose of carry- 

Council to act under S$ 518 and lug cn business other than that of 

520 Municipal Vet Bombaj hanking and whether they form a 

5 (18S2) 9 Q B D 518 (521 622) liexJtj Local companv under 3 4 of the Indian 

Board V ll'esl Jlciil Mam ^eirera^a Companies Vet, 1682 * 

Board 7 (18si) Solicitors Journal 476, Itannllon 
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2 R. 2. [S 528] TFAe /0 the agieement isfoi the delneiy of 
any piopeity, oi for the doing, oi* the lefiaininiT 
if; crc value of sub fiom doing, any paiticulai act, the estimated 
iuud* ^ \alu6 of the luoperty to he doli\ered, oi to 

which the act specified has lefeience, ''hall be 
stated m the agieement 

[1877-S. 528 , 1859— S 328 ] 

^ R. 3. [S 529] (1) The agieement, if fiaiiied in accoidance 
with the Rules hereinbefoie contained inaj be 
filtdlndr^ts^/rcJ as CoUlt Whlch "SS Ould ha\ 6 pUlsdlctlOB 

smi *" •* enteitam a suit, the amount or\ahieofthe 

subieot-mattei of which is the same as the 
amount oi \alue of the subiect matter of the agieement 

(2) The agieement, when so filed, shall be numbeied and 
legisterod as a suit between one oi more of the paities claiming 
to be iiiteiested as plaintiff oi plaintiffs, and the otliei oi the 
otheis of them as defendant oi defendants , and notice shall be 
given to all the paities to the agieement, othei ‘'ban the paity oi 
parties by whom it was ine&onted 
[1877— S 029,1859— S 329] 

4 R. 4. [S 530] 1V7ic}e the agieoment ha-s 

PariiM ‘® been hied, the paities to it shall be «iubiect to 

d*ction * J""* the luiisdiction of the Court and shall be bound 
by the statements contained theiein 
[1877— S 530,1859— S 330] 

{5 R. 5. [S 531] (1) The case shall be set do\\n foi heaiing 
as a suit instituted i» the oi dim) ij munnci , and 
Hesrins »nd di« uioMsions of thts Codo shall apph to such 

suits so far as the same aie applicable 
(2) TV7ieJ c the Court is satisfied, aftoi examination of the 
parties, oi after taking such evidence as it thinks ht,— 

(a) that the agreement was duly executed bv them 
{b) that they liav e a bona fide interest in the question stated 
therein, and 

(c) that the same is fit to be decided 
it shall proceed to pionounce judgment theieon in the same wa\ 
asm anoidinaiy suit, and upon the judgment so p)onounccd a 
decree shall foOow 

[1877— S 531 , 1859— S 331] 


Tractr S, Co 
ford S. Co 


State j Rai 


(1918)1918 Lorn 33 (00) 43 I^m '>81 
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S!/no])Sis 


O 


holeho 

Hearing and disposal of case t Appeal 


Note No 

2 


1 Hearing and disposal of case 

Sc<; ifw Note 1 toll 1 This Buie eu-icts that tlic provisions of the Code 
-o far as ina> bt, apphwble sb il! appl> to a special case registered as a suit An 
infint born alter a ij ccial case is sot down foi hearing must bo added is a party ^ 

2 Appeal 

The deciee ins'cd upon i special caso is open to apptal under S DG C P C 
But if m a pending suit the paititn. i„ioe to abide b> tho decision of tho Court 
ard refer the uniters m dispute to the Court the decree cannot be appealed 
against as it is in the nature of in aibitratiou award * 


ORDER XXXVII 


blMMUn Pl.OCEDUHL ON NLGOTIAULE InSTUUMEMs 


Application of R. 1 . 538] TJus 0) dcr shall apply o 

Order Onh tO — 

(a ) the High Courts of Judicature at Fort 'William, Madia^ 

“ind Bombay; 

(h) the Chiet Court of Low er Burma ; 

(o) the Court of the Judicial Commissionei of Sind ; and 
(d) any other Court to which sections o33 to 537 of the Cods 
or Cnil Piocfidnie^ 1882^ hate been already applied 

Local Amendments 


ALLAHABAD 

4d.l the following Cl (c) — 

{e) an) Court la the protinco of Agra ezeccisiiig the poiers of a Small Cause 
Court 


CALCUTTA 


In) In clause (c) the avoid and bhall lio oi itlle 1 

(t) After cUu e fc] the fuUawmg Uanse bhall be tnserlt I namely 

fee) all ciail Courts (except Courts of Small Causes) in (the disliiotb of Chittagong 
Dacci I iln I and 24 I’argsnas and 


LAHORE 

The word and and no > Cl {^Iwerenffed — 
and 

(e) tho Courts of Iho D strict Judge and Subocdiuale Judges of the First CIas;> of 
the Delhi I’rovinco ind the Courts of the Distriit Judges and the Subordii ate 
Judges of the first class m the Ciail Districts of Lahuio and Amritsar in the 1 ro 
\incc of the Punjih 


Order 36 Rule 5 — Note 1 
1 [‘xe also (18"0) L R 11 Ea 363 (SG9) 
Lnntaby a J nut/f 3 otu a few dajs 
Ufore but omitted h\ accident 
(IS71) I R 11 264 (261) ‘dotage y Snell 

(But see (1871) 13 Lq 2o0 i25i) 


Palmer \ t loicer] 

Note 2 

1 (1893) 23 bom 752 (755) 

(189G) 1S9C A CISC (I3S) Burgos v Morton 
—Re/erred totn (1‘XX!) 10 Cal W N 
8i> (S3s) 
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Synopsis 

Note No Note No 

Legislative changes 1 i instruments should be instituted See 

Scope and applicability ot the Rule 2 Note 2 ante 4 

Courts of Small Causes 3 Clause (e) — Lahore High Court 5 

Courts in which suits on negotiable I 

1 Legislative changes — 

1 Theivords the Courts of Small Causes in Calcutta Madras and Bomba) which 

occurred in Gl { ) oftbe old S 638 baTC been omitted as their appropriate place 
will be in Rules under the Presidency Towns Small Cause Courts \ct, 1832 
(Report ot the Select Committee ) 

2 The words the Court ot the Judge of Karachi which occurred in Cl (d) of the 

old section have been omitted and Hie words The Court of the Judicial Comniis 
sinner of Sind ’ have been newl) added as Cl (c) to the present Rule 

3 Cl (e) and the last three paragraphs of (bo old section ha\e been omitted and the 

present Cl (d) newly added 

2 Scope and applicability of the Rule 

The provisioos of this Order are merely rules of procedure to be applied 
after the phint is admitted They do not alter tn any tvay the nature of the suit 
or the jurisdiction of Courts ^ Consequently, suits can only be filed m the Courts 
■which have jurisdiction to try them If they do not happen to be Courts to 
which the provisions of this Order have been applicdundcr Cl (d) of tbisBulo, the 
suit will have to bo tried in bbo ordinary maonor ‘ 

Section 192, Cl (u) of the Madras Estates Land Act, 1008, excludes the 
applicability of this Order to suits appeals and other proceedings under that Act 

3 Courts of Small Causas 

By virtue of 0 51 in/ra this Order will not apply to Presidency Small 
Cause Courts save as otheruise proitded by tfao Presidency Small Cause Courts Act 
of 1882 Under S 0 of the latter Act the High Court may, from time to time, 
prescribe the procedure to be followed by tbo Small Cause Cojrt and may, there 
fore, extend the Buies of this Order also to such Courts As regards the Provincial 
Small Cause Courts, S 17 ot the Provincial Small Cause Courts Act I\ of 1887 
read with 0 50 of this Code, makes it clear that this Order will apply to such 
Courts if the conditions mentioned in this Rulo are satisfied In other words, if a 
Provincial Small Cause Court is a Couit coming within Cl (d) of this Bulo, it can 
follow the procedure provided by this Order but not otherwise 

Where a Small Cause Court has exclusive jurisdiction in a suit, the fact that 
the Court has no power under this Order to try it summarily will not enable the 
suit being filed m some other Court which has such power The only proper course 
13 to file the suit m the ordinary way m that Small Cause Court ^ 

A Subordinate Judge who is presiding over an ordinary Sub Court but who 
13 exercising Small Cause powers cannot at that time be taken to be exercising his 
original jurisdiction and cannot, therefore, try suits summarily on the ground of bis 
being a Subordinate Judge* 

4 Court* in which »uit» on negotiable instrument* should be instituted —See Note 2, 


2 (1012)13 Ind Gas 214 (216, 249) 6 Sind 
L B 155 

Note 3 

I (1012)13 Ind Caa 21i (219) SSindEB 


Court of Small Causes 
2 (1928) 1923 Mad 517 (518) 51 Mad 401 
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S CIau*e (e)— Lahore High Court ^ 

Chuso W added to this Pule by tlio Lihoro High Court is not uUta vires 
notwithstanding that it is not ono of tho Courts mentioned m Cl (o) of tins Rule ^ 

R. 2. [S 532 1 (1) All suitb upon bills ot exchange hundies O 
01 piomitiboi^ notes may, in case the plaintiff 
mlr‘^lmu°u "oVbiUf pioceed /lereiiHfZei , be instituted by 

^Vxc*hange’^e°c * * pre''ODtmg a plaint HI the foim piesciibed, but 
the biimmons shall be in Foim No 4 in Appen 
dix ^ or in such other form as may he trom time to tune pres 
cribed 

(2) In anj ca^^o m which the plaint and summons are in 
such foims, rebpcctn ely, the defendant shall not appeal or defend 
the suit unlebs ho obtains, leave from a Judge as hereinafter pio- 
tided so to appear and defend* and, in detault of his obtaining 
such leave or of /us appeaianco and defence in pursuance thereof, 
the aUeqaUons in the plaint shall he deemed to he admitted, and the 
plaintijf shall bo entitled to a decree 

(rt) foi the principal sum duo on the instrument and for 
interest calculated in acooidance with the pioi isions of section 79 
or section SO, as tho oa&e mav be, of the Negotiable Instruments 
Act, 18S1, up to the date ot tho inatitation of the suit, oi foi the 
sum mentioned in tho summons, whichevei is loss and for inter 
est up*to-dato of the decree at the same late oi at such other rate 
as the Court thinks dt, and 

(6) for buch bubsequent interest, if any, as the Court may 
order under section 34 ot this Code, and 

(r) tor such sum for costs as may bo pi escribed 
Provided that, if the plaintiff claims moie than such fixed 
bum tor costs, tho costs shall be ascertained in the ordinary way 

(3) A decree passed under this Rule may be executed forth- 

^vith 

[1877— S 532] 

BOMBAY Local Amendment, 

Id BUb rule 1 afUr tbo viords promissory notes the folio ving rords shall be 
tnstrled namely — 

and all suits m which the plamtiQ seels only to recover a debt or 1 qu dated de 
mand m money payable by the Jolendant nth or w thout mtecest arising on a 
coutcacl express or iQ)pi ed or on an enactmoat whore tie sum sought to be 
recovered IS a fixed sum of moiey or in the nature of a debt other than a 
penalty, or on a guarantee where the claim against tho principal is in respect of 
a debt or a liquidated demand only 

RANGOON 

In bQb rule (2) the following sball be « iserfetl after the words pursuance thereof — 

Or of his applying (or such leave witbm ten days from the service o! the sum 
mons on him and on proof that (ho summons was duly served on him more than 
tea days before 

~ Note 5 — 1 (1927) 1927 Idh 17^175 HC) 8 Lah ISO “ 
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Synopsis 

Nolo No Noto No- 

LegisUtive changes 1 deemed to be admitted 6 

" *■ 2 Limitation for application for leave to 

■ • 3 defend 7 

• 4 Interest 8 

• S Negotiable instruments— Meaning of 9 

‘‘a r • •• - be Suit against firm See Note o 10 


Oiliei Tojnes 
Scojc aud object See Note 2 

1 Legislative changes 

1 The words In au} Com t to winch this aection applies ludtho words High Court 
which occurred in the first pamgraph of S o32 of the old Code ha>o been omitted 
The words The allegations in the pliint shill be deemed to hare been admitted 
haio been newilj added in substitution of tho ^tplan(r^ton annexed to the old 
section iiid the words bj a Ruto of the High Court ’ which occurred in the old 
section biie been omitted 

S The proMsion for immediate execution of decree at the end of the second paragraph 
of S 5 <j 2 has been mcorponted in snk rule (1) with the word executed sulsti 
luted for the word enfoued 

4 The third piiagnph of the old section b is been omitted 

2 Summary Suits and Ordinary Suits 

The liulo IS onlj an enabling ptovisiou A plaintiff ■wisbiug to enforce a bill 
of eNchannO a hundi or % ptomissot} note may at Ins option bung a summary 
suit under this Older or a suit undci the oidiuiiy piocedure ^ summary suit, 
howetei can only be brought in the Couits mentioned m E 1 and within one 
lear from the date when the debt becomes duo ' But tiie coirespondiug advantage 
to the plaintiff choosing this piocednre is tiiat the defendant is not oi titled as of 
right to be heard m defence He must applv for leave within 10 days of the seriico 
of summons upon him* and if he does uot apply foi such leave oi if the leuo 13 
ycfiised the plaintiff is entitled to a dcciee 

Suits under the Madias Lstites Lind Act (I of 1908) arc net oovorned by 
this Order See S 192 A cf the Act 


3 Form of summons in summary suit 

See Form No 4 of Appendix 15 infra Where the High Court cf Madias 
framed Eules undei S 9 of the Picsidcncy S nail Cause Courts Act XV of 1882 
presciibiiig tlie form of summons losummiry suits undei that Act, it was held 
that the filing of 3 days thereon is the timo within which the defendant should 
apply for leaio to defend was unicasonable and ulUa vires ^ 

The summons under this Rule should be served in the same manner as is 
pro\ ided for the sert ico of ordinary snmmons under O 1 ® 

4 Limitation for summary suits 

Art 5 of the Limitation Act 1877 prescribed a period of G months for suits 
on nc jotmble instruments instituted under Chapter 39 of the Old Code (coneapond 
in” to 0 37) There was no specific proiision for other summary suits such as 


those specified m S 128 of this Code When this latter section was newly intro 
duced m the present Code m 1908 Art 5 was also amended by the Limitation Act 
of 1903 by proiiding a period of 6 months for suits under the summary procedure 
refaied to in S 128 (2) (/) of the Code of Ctvil Ptocedure 1908 the intention 
of the Legislature obviously being to provide for all summary suits under the Code 
It wrxs howeier held by the High Court of Calcutta m the uadormentioned 


I Ut o7'fli?LM?i(afiait Id at ^ 

a fiitf Ih I Xct V \ Y 0/ 102 j 2 [See (ISCC) 1 Ind Jour NS 2S9 Case u 1 1 

trl 1 Jo/ Sell / o/l/c LiiiiM/ioi let 'cl \ ot ISCa] 
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case,^ that tho words ‘'summary procedure referred to m S 123 (2) (/), Code of O 
Civil Procedure ’ did not include suits under O 37 Art 5 Ins, in view of this, 
been again amended by let, X\X of 1925, so as to include suits under this 
Order The period of 6 months has also been increased to one ^ear At present, 
therefore, a summary suit whether under this Order or under S 128 of the Code 
should be hied within one >car from the date when the debt becomes payable or 
when tho properti becomes recoverable* 

5 ‘ Unle«« be obleint leave 

The High Court of Bombay has held that a defendant who has obtained no 
leave to appear and defend tho smt under this Buie, cannot bo allowed to 
participate in the trial of the suit and that, therefore, ha cannot appear at tho 
hearing and ask tho Court to make tho decree amount payable in instalments^ 

But the High Court of Rangoon has taken a contrary view that tho defendant is 
entitled to be heard on such a question whether or not ha has obtained leave to 
appear or to defend the suit 

^Yhere in a summary suit against a firm under O 30 of the Code a partner 
enters appearance he should obtain leave to defend as roquiied by this Rule * 
Before granting a decree under this Rule the Court should bo satisfied that tho 
defendant has had full opportunity to obtain leave to defend * 


6 AUesationi in the plaint tball be deemed to be admitted 

This clause is new and has been substituted for tho explanation contained in 
the old section It embodies an exception to the fundamental principle that a 
plaiotiS must prove the case With which be comes to Court and dispenses with 
such proof in view of the special nature of tbo documents mentioned m the Rule ^ 
The effect of this provision is that in tho special class of suits under 
consideration, where leave is not applied for oris applied for and refused tho 
plaintiff gets a decree without adducing any evidence but on mere proof of servicb 
of summons * The admission as regards tbo allegations in the plaint mentioned 
in this Rule does not apply to as to which there is a specific provision 

ID sub rule 2, clause (a) * Thus, wbero in a summary suit on a hundi, which 
did not contain any agreement for interest the plaintiff claimed in the plaint 
interest at the rate of 33 1/3 per cent per annum it was held that the interest 
claimed could not he deemed to have been admitted and the Court could award 
interest only at the rate of 6 per cent per annum undei S 80 of tho Kegoliablo 
Instruments Act * 


7 Limitation for application for leave to defend 

\n application for leave to defend should be made within 10 davs of the 
date of service of summons on the defendant * This period which is fixed by the 
Limitation Ac t cannot bo extended by the Court under the provisions of S 143 


Note 4 

1 (1025) 1925 Cvl 781 (732) 52 Cvl 951 

2 (1927) 1927 Sind 90 (92) 21 S ad L R 257 

Note S 

1 (1920) 192G Bom250 (251) 60 Bom 2C'> The 

only wav 01 en to »ucb a dcIendaDt 
IS to apply lor nistalmeats cither 
under 0 20 B 11 (2) or under O 37 
B 4 of the Civil Procedure Code 
la (1033) 1933 Bang 2to (210 217) 11 Bang 
421 

2 (1020) 192G Bom 5s5 (SsS) 50 Bora CGa 

3 (1600) I Ind JurN S 39o 

C P C 313 A 314 


Note 6 

1 (1917) 1917 Cal 209 (2 1 2) 43 Cal 1001 (F L) 

2 [isee (18"C) 1 Cal 130 (132) ] 

3 (1J33) 1933 Mad 299 (100) 50 Mad o98 

4 (IJ33) 1933 Mad 299 (300) 50 Mad 3^3 

Note 7 

1 \rtlj9of S li I of the Limitation Vet 
IJ08 

(ISOa) 23 Cvl 5”3 (5i5) In determining any 
question as to limitation ati»ing on 
in application under thi= Rule the 
date shown in the 'hcrifl s return vs 
the date of seince should onU La 
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ofthoCode" The High Couit, ma>, ho'voror utider its lule inaLino powers, 
extend S 5 of the Limitation Vet to apphCdtioO'* under this Eule, and where it 
has been »o extended, the Court inij, foi sufficient cause excuse the delay in 
inahing the application The Bombay High Court has so extended S o of the 
Limitation Act to ipphcations under this Ilulo It has also been held by the 
same High Couit that under B 193 of the High Court Buies, i discietion isiested 
In the Chimboi Judge in a fit case, to oxteiul the period of 10 days allowed undei 
that Buie in cases to which this Order is applicable * 

Wbeia an ca: 2 arfc decree 13 passed nr a summ iiy -suit and llie defendant 
shows sulhcient cause for bis inability to appear and ipplvintime for leive to 
defend the cx laite decice will be set aside * 

8 lntere»t 

Before the amendment of this Kulo h> Vet XXX of I92b mtoic&t was 
awardablo at </ic lafc spfcj/icii, if any, tt/> fe the date of the dcoce Under the 
present Buie \s imendcd by \ct WX of 1926 interest is to be iwaidcd as 
follows — 

(a) Up to tliQ institution of tilt suit iii accoidauto with the pioMsions’ 
of S 79 or S 80 of tho Negotiable Instruments \ct, 1881, t e , nt 
the lato specified m tho document or where no rate is so specified, 
at G pel cent iier annum ^ 

(/i) biom the institution of the suitup to tiio date of tho decioo at tho 
same into as mentioned iboro oi sucli other lato as tho Court 
thinks fit 

(i.) iiom the date of the dccico op to date of icalisation as tho Court may 
order under S 34 of tlic Colo 

9 Negoti*bl« Initrument— Meaning of 

Seo^ 13 of the Nogotublo Iiistiumcnts \ct 1881 and tho uudoiiucutioued 
cases* For tho doiinitiou of a pioniihsoiy note ind a bill of cxcliaugo see 
bs 4 aud 5 of the said Vet 

10 Suit against firm — '^olc ^ mittt 


R. 3. ^33] (1) The Couit shall, upon .ipphcatiou b} 

tlie defendant, giie lea^o to ajipeai* and to 
Defendant ihowing defend tho suit, iipon affidavits w Inch disclose 
htlV'iVavrtrappwV*’ such facts as axould make it incumbent on the 
holder to pio\e consideiation, or such other 
tacts as the Couit may deem sufhcjent to suppoit the application 


referred to 
(1003) 7 Cal W ^ 2 j2 

2 (1901) 5 Cal ^ 259 (20’) 

(189G)Q3Cal 573 (g75) 

(But see (1877 7S) 3 Cil539(a39) 
wbicli 1-, u C'lsc under tbe Cede of 
1877) 

{18GG) 1 lud Jur > S 39a 

3 11920)1920 Dora S-aibiS) 

i (1911)11 Ind Cis 433 (431) (Lalj) 

(lo7» 78)2 Bom 044 (047 043) Ca..c under 
let ^ of 18GC 


Note 6 

1 (192>)1J22 Cal ol3 (514) 4J Cal 710 No 
rate specified — Onb six per cent can 
liC granted uotwilbstaading oral 
agrocnient to thcconlnrj 


(1931) 1933 Hid 099 (300) oC AHd SOS 
bumiuarj suit on Hundi — Interest 
not rocntioncl— llniitifl isJioten 
titled to interest aslcd for in plaint 
but only >3 irovidcd lu b 60 of 
Negot able lustruincnt', Vet 
(Bee also (1903) SO Cal 440 (443) ] 
(See also (18.0-71) C Jfad U C R 257 
(‘’57) ) 

Note 9 

1 (18oJj 13 Bum CC9 (C 0) 

(1892) ir Bom OSJ (094 
(1894) 17 "Mad 85 (80) 

(19001 23 Mad l-jf i 
(1904) 27 3Iad 1 (3) (F B) 

(16C*‘) 7 Ind Jur N & 217 
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(2) Leave to defcikl may be t/ivcn unconditionally or subject 
to SMch terms ns to payment into Coint^ yiviny security, framing 
and recording issues or otherwise as the Court thinks ht. 

^18 <7—^. 5831. 

Local Amendments 


BOMBAY. 

The lollo»iug Sub ruk tSj shail U' tnserltd — 

(3) The luuM'ioiib oE S 5 nf tho Indian Lmiititioii Vet, IJOd ihall appl> to 
jpplii ition- uudti Subll (1) 

LAHORE. 

lb<. tullouing Sub lEuli. \\it,ai{tltd — 

‘H) The proTi'ioiia of S u ot th< Indiiii Liiiiitatioii Vet J‘JOs shall app1> to 
il.lilirjtin,)«nn.l,rSDb« (1) 


o 


i>yHopsi> 

^ou No 

Lcgitlktivc change* 1 Sub rule (2) 

The affidavit must disclose a defence 2 Limilalion See Xote 7 to It 
Leave when granted conditionally Appeal 


Xote No 
3 


1 Legislative Changes 

I Tb<. »otds Upon \h< dvKiidaui t>iviii„ iiilo Coait thi. ^aiu uitiUioiuii lu thu 
'nuiDioii' UT uhich occurred in the old S hl^a boon omitted V< to the 

iRcct ul Ihi' omission s<> Note 2 tufxr 

1 The uotds and ou sueh tvruisav to secullt^, ftauiiug and recoidiug issues, oi 
itheruisc is the Court thinks tit which ixtiitrcd at the cud of the old soctiou 
litre liccii omitted and the pic'cut >.nl> rule <i) hts been substituted in then 
l>Uot "^ce Note i xiifra 

2 The affidavit must disclose a defence 

The application foi lca\c to defciul nm»l ho suppotlcj li^ an allidavit dis 
cloaiog a defence * If the aflid tt it discloses a tiiablc issue, that is, a plea which la 
at least plausible tlicn leave shouhl bo gi tilled.^ vvhcthei tho defence is a legal ut 
nn eiiuitablo uiie' and even tliougli it mav uot ultiiiiatoly turn out to bo a good 
defence * On the ficliti bind, if no liiablo lasuo is disclosed by the itbdavit leave 
should be lefused ' 

Leave to defend was gtanted in the following cases — 

(a) Where the claim was based on an cndoisod promissoiy note .ind the 
defendant pleaded th.it tho endoiaemcnt was a forgeiy *' 
lieio a suit was instituted against a mcmbei of a joint Hindu family 
>n a Jiuiuh drawn b\ the iiiaiiagci tboieof, and the defendant 
pleaded that no notico of dishonour was given to the di iwci ^ 

(t) W belt the defendant profened a cioss clami foi damages foi wiongful 

^iicst hcfoie Judgment in the vciy suit instituted against him “ 

Order 37 Rule3— NoteZ 
1. (1010) 1010 Sind 83 (SO) 1> Sind Lit 70 

II 
lia^ 

u In 

defend — If triable i".uc H rai&cd bv 
defendant, oiil> trial Judge can go 
into uierita and discovu whether 
that case is a tcm. oiu 
(1033) 1033 Vlaa 302 (301) 

J (1600)19 Slid 308(375} 
i. (1871) G Rcng L H Vjip Cl (01, 05). 


(See al'o (I03a) 103 j Mad 43 (4o) 53 

Mad lie \t the time vi granting 
levic it IS nob >jicn to tho Court to 
g 1 into the intrila and discover who 
thcr the case k a true one] 

6 (13*'>>132S Cal 123 (121) 

(1333) lOW Lah 440 (441) On deCendaut » 
ouii iihowing tint suit huudi was 
uot without coiisideratiou, leave tc- 
fuM.d 

b (1300)24 Doui f.5 (73) 

(1905) 32 Cal T9J (ol3) 

7 (1896) 20 Lorn 4SS (400). 

S (1634) IS boni 717 (720'. 
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Leave to defend was refused m the following cases — 

(a) Where the defendant s plea was that the plaintiff was onlj a lenam- 
dar for another ® 

(h) Where the defendant pleaded partial failure of consideration which was 
not ascei tamable in money without collateral enquirj 

(c) Whcie the defendant pleaded that the note sued on formed pait of 

an account of the mutual dealings between him the plaintiff and 
other parties 

(d) Where the defendant pleaded a collateral agreement to discharge a 

piomissory note not inconsistent with the note w'hich contained an 
absolute promise to pay *" 

(?) Wheie the defoodant made a counter claim for damages caused by the 
failure of the plaintiff to supplj goods of the right sort 

(/) See also the following case 

3 Leave when granted conditionally — Sub Rule 2 

The Court has a discretion in the matter of attaching conditions to the 
grant of lea^o to defend As a rule wheie a valid defence or triable issue is disclosed, 
the loa^e should be gi anted unconditionalh ^ It is only in cases where there 
appears to ho so grave a suspicion that the Court comes to the conclusion that the 
defence is put m only to obtain further time, conditions should bo attached 
to the grant of the lea>c ^ In such cases the proper course is to giant the leave 
on the defendant depositing the inoncj into Court ® 

In cases where money is deposited as a condition to obtaining lea^e to 
defend the decretal amount will bo a chaio© oh such deposit * 


4 Limitation — See Note 7 to Rule 2 supra 

5 Appeal 

The High Court of Bombay bas held that an order by a Judge in Chambers 
granting leave on a condition which the defendant 13 not able to comply with is a 
judgment within the meaning of Cl 15 pf the Letters Patent and hence appealable 
under tint clause ^ But the High Courts of Calcutta® and Eangoon* have held that 
a condilional Older granting leave under this Rule is not a judgment and hence not 


appealable 


47 


amount due bv fort 
nightly consignments was a col 
lateral undertaking consistent with 
the existence ol the note containing 
an absolute rtomise to i>ay — Such 
collateral agreement was no answer 
to the suit on the promissory note 
and the i laintifls were entitled to a 
decree 

la (1029) 1922 Notes 2& (c) 120 Iml Cas 523 

(Sind) 

14 (1029) 1929 Sind 172 (172) 23 SmdLB4i9 
Note 3 

1 11020) 1929 Mad 8il (Rll) 

(193^)193 Mad 13(15) 53 Mad 116 


(J935) 1935 Vsd 302 (302) 

2 (1924)1921 Mad 612 (013 CU) 

(1927) 1027 Sind 60 (61) 

3 (1920) 1920 Mad 969 (9 0) 

(1871) 6 Ben L R App 64 (65) 

4 (1918) 1918 Mad 1159 (1153) 

(See also (1920) 1920 Cal 525 (526) 
4ii order charging the property ol 
an insohent debtor for the repay 
ment ol plaintifis claim on condi 
tion ofgranling permission to defend 
his Euit IS a jermanent charge tUl 
rej av ment of claim] 

Note 5 

1 (1932)1932 Bom 1C3 (165) G Tom 2C3 

(See also (1930) IJOO I om 364 ( 80 I 
»C5)] 

2 (1915)1910 Cal 771 (7"1) 42 Cal 735 

3 (1935)1935 Ranc 245 (nc) 13 Rang 239 

In apin!!! from tie dcerit raliJity 
of order grintlng i.onJitional leave 
can be canvas cd 
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R. 4. ^34] After deeiee, the Comt may, undei special o 

cueumstancess, set aside the deciee, and if neces- 
execution, and may give 
lea'^o to*//ic defendant to appear to the summons 
and to defend the suit, if it seems icasonahle to the Court so to 
do, and on such teims as the Court thinks ht 
[IbTT — S 5J4] 

Synopsis 

Power to set aside decree Note Ho 1 


1 Power to set aside decree 

\ defendant \\ho lus not obtained leave to defend will not be allowed 
to appear it the hcirmg of tho suit In such cases, a dccico should follow 
Thereafter the renied> of the defendant is to ipply under 0 20 E 31 or to apply 
Under this Bulo to set aside tho decree * If on such application tho defendant 
satishes tho Court about bis being prevented by sufBciont cause from appearing 
in time and gettiOo leave to defend tbc decree against him will bo set aside and 
he will be allowed to contest the claim ’ 

R. 5. 535 ] In any proceeding undei this Otder tho Court O 

maj Older tho bill, hundi or note on which the 
Power ta order bill feuit IS foimded to be foithwith deposited with 

wriboffiMrorcourt du ofticor Of the Couit, and may fuithoi ordei 
that all proceedings shall be stayed until the 
plaintiff gl^ es secuntj for the costs tbeieof 

R. 6. 530] Tho holder of every dishonoured bill of ® 

exchange oi piomissory note shall ha\e the 
of nobnV BOO accept sume I emodics for the recovciy of the expenses 
unce of dishonoured mcuued in noting tho saniG foi BOH accoptancB 
' 01 non-pa\mcnt or otherwise b\ leason of such 

dishonoui, as he has under this Oidei tor the ieco\ei) ot tlie 
amount ot such bill oi note 
[lb77 — S 530 ] 

R. 7. 537] Sate as juOMded bj this Oidei ^ the fiioce- ^ 

Procedure m dure in suits Jiciciindet shall be the same as the 

* 1 roccdure in suits instituted in the oidininy 

mannei 


Sjnopsis 

Procedure in Suits 

Order 37 ^4 Note 1 

1 {192G) 1J2C Coin 250(251) oO liom 2l>> 

(IJOl) o Cal W N 259 (2C0) 

(Ijll) 11 Ind Cas -133 (434) (Lah) 

(1872) 18 Suib W li 124 (4‘’8) 

2 (Ull) 11 Ind Cas 433 (434) (Lab) 

(IJOl) 3 Long LR O C S3 (84) 

{18J0) 23 Cal 673 (575) Tbe question as to 
wbat look line ujon the occasion 
of tbe service of summons by tbo 


l^le No 1 _ _ 

SherifT i one which maj projiccly 
be taken into considecaiiou on an 
ippJjcatiou unde this section to set 
aside tbc decree 

(18C9) 3 Beng L R Vpp 7 (b) But irregular 
service of suiamon* on two out of 
three defendants to an actiou 
brought on a jo nt promissory note 
does not give the defendant properly 
served any ground to question the 
decree pas ed against him. 
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1 Procedure in tuits 

Tho Court lias powei, xinder O 0 K 17 of the Code to amend the phmt 
filed under this Order so as to connect it with an ordinary suit * 


ORDER XXXVni 


Aid.Lsr Atiachmentc BlioiiE Judgment 


1 


^1 ? ) est hefoi c Judgment 


ufcir <k/€»dnnt R* 1 TJ7(terc at ail} stageof 

1 nj be called upo^^'io a slut Other than sb &m.t of the naUu e i efei 7 cd to 

seciiUj for m SCCtl07l IG^ cUtnseS (d) tO (ll) , i]lQ CoWlt iS 

a^icara cc affidavit 01 * otlienviso, — 

(a) that the detondant with intent to delay the plaintiff, 
01 to aioid inj piocess of the Coiufc oi to obstiuct or delaj the 
execution ot auv decice that may be pas&ed against liim, — 

(0 has absconded oi left the ?owZ o/ Me jiuisdit- 
tion of the Couit oi 

(ti) IS about to abscond oi Jeaye the locnl lunitb of the 
imisdiotion of the Couit, oi 

(n%) has disposed ofoi lemoied horn the local hmiU of 
tho piiisdiction of the Couit his pi opeity or an} part thoieot, oi 
(h) that tho defendant is about to leaie Biitisli India 
undei ciicunistancos affo7(hng 7eas07\aT)lc molahihty that tho 
plaintiff will 01 nia} tUoieb} be obsti acted oi dela}ed in tho 
execution of an^ deciee that ma> be passed against tlio defendant 
m tho suit, 

the Coiut ma} issue a ivarrant to ane&t the defendant and hung 
him bofoio the Couit to show cause wb\ ho should not 
securiti for his appearance 

Fi oiided that the dcfe7idii7tt shall 7iot ho (Ofcstcd if he pays lo 
the office} C7it7 listed uitJi the execution of tho uai i ant any sum speci- 
fied in the uai i ant as sufficient to satisfy the plainUffis claim, and 
such suin shall he held in deposit hif tho Couit until the suit is dis- 
posed of oi until the fill thei oi der of the Com t 

[1877-is 477, 47S, 1859 — Ss 74, 75 See S'^ 94 and 95 ] 
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OUui loiics 

bee'' 10} NitQl'' Moik} dtjo ited— If InUo to rivteablo 

Iifcinbatiou ''ce S 73 Note 1 Pt (35) 

1 LegitUlt>e chftnsec 

The following irc the malcri-il cliaa„e' intr dnced 1 1 tbo Uule — 

1 Tlic wordft other than t uit fir the |o c sioii of the immoieiblc i ropert) which 
occurred lu the old Section ht\o Ictii sub lltuted bv the words other thin i suit of 
the nature referred to in S 1C Cl (i)to(f) 

2 The provi o to the Itulc is new and is similar to U 33 of 0 21 

3 The proMsioit for the examination of the iiplieant which occ lire 1 ] t S 4 8 of the old 
Code has b cn omitted bee Note o I clow 

2 Scope of the Rule and of the Order 

The iiornnl iciiicJv ivtilibli ir i cicditoi but iHo u ilemand loimsthib 
debtor is to first obtain n decree a^iinst him uid then to aiiest bint oi to attack 
bis propeitj in execution o( tint dcctct. under the provisions of O 21 Under 
special circumstauceb however which iic si>ccified in thisltulo and G i i«/»a,the 
creditor can take out aircsl or attacliment against his debtor o\ en ie/oicjudg 
nient The object of such a proaiMoii is to piotcnt in% attempt on the put of the 
defendant to defcit the tcalisition of the decree that ina% bo passed against him 

Uefnrc the ereditoi can revolt to the cxtiaoidmaiy proceduio ptotided bv 
this Buie lio must sliow tiiat there is good leason to behet o that the debtoi is 
about to dopait from the juiisiliclioii of the Coint oi to ma! e atsay with his pio 
pert> (5ce Note j lufra) Tbc Rule will not enable bim to take out arrest 
before judgment meiclj because it would '>ecuio easj execution of the tlccico ^ 

3 Dutinelion between CU (•) and fbj 

In order to appl> Cl (a) it is ncccs»ii> to show tliat the defend lut has 
committed ni is about to commit m) of the acts specified thoicm ittih intent to 
delay the plaintilJ oi to aNoid the piocCbS of the Court oi to obstruct or dola> the 
cirocution of inj decree that max be passed against him * No suoli intention need 
boproted in cases comino under Cl (A) It is onlv neccssii> to show that the 
circumstances undci which tho defendant IS about to Icato Rntiah fndii iffoid a 
pruAaAi/ifp that the plaintill will bo obstructed 01 delncd m leahsnia 
Ins decree * 

4 Affording reaionable probability S r N I 3 aUu\ 

5 It tatitfied by affidavit or otherwite 

hnloi S 178 n£ the old Code tiu Couit could issue a w in ml to nrest the 
deteudaftt hctcvxe, o/tri snaaiimry tlir applicant awl vnnhtnS ftwe-U 

further inaesti^utif n as it thinks fit it is satistied that the defendant lias commit 
ted cr lb about to coimiit unv of the acts specified iti Cls (a) ind (A) * This pro 
Msion has now been omittcl md tho Court can without j.n\ sucli esaimuation 
or inxestigation act undei this Rule if it is satisfied b\ n//f(/n( if or olAri k is/' of 
the existence of tho circumstinccs specified in those clauses Befoio tho Court 
can act undci tins Rule it must hue icison to behexe ou adequito materials, 
that, unless tho jurisdiction is exticisel there is ic d daiioCr that the defendant 
will icmovo himself or ins pioperlx fremthe imbit of the poweisof the Court*' 
Order 38 Rule I— Note 2 Sec (lbS7) U C il CJjT02)] 

1 (lS7s)13SuthW 112*8(2.0) Note 5 

Note 3 1 s e(lS.0)USuth W li ’To ( .J)] 

1 (18‘0)13bulli\\ B2'o(270) 1 i(19>C) IJ.C Mad ooUosl) ^OMid. 

2 (ISrO)! IiidJurN b2Cj {lSi>9) 1 N M P II C It 01 (03) 

(leCC) 1 Ind Jur N S 2J1 (18*0) 13 Siith W U 27s (iTol 

ll85j)bMal 20 j( 0.) illvdelKl 
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W here there uvas reason to believe that tbo defendants were removing goods and 

soiling them at less than coat price, and that the> were evading arrcbt without 
furnishing any security, it was held the Buie was properly applied to the case' 
Buu where the defendant had to leave his place of residence for attendance jn a 
criminal Court, it was held that the depaituio could nob bo said to be with a Mew 
to delay the plaintiff or to avoid the process of the Court or to obstruct or delay 
execution and that therefore an order under this Buie should not bo passed ® 

6 Suit mutt be bon« fide 

Before exercising the powers confened by this Rule a Court should be 
satisfied that the plaintiff s suit is hona ftde^ and that his cause of action is pnvia 
facie an unimpeachable one subject to his proving the allegations made in the 
plaint - 

Where the plaintiff is indisputably entitled to a part of his claim the mere 
circumstance of the rest of the cKiin beiug of a disputable character does not 
render the suit vxala fide ® 

7 To (bow »U«e why he should not furnish security for his appearance 

Where the Court issues a warrant of arrest against the defendant, be is 
entitled to show cause against his aireat The cause most be either that he is 
not going to leave the jurisdiction of the Court or not for so long a time as will 
obstruct or tend to obstruct the plaintiff should he succeed or that the suit is nob 
% iona fide one or that oven if it is the mslitution of it has been vexatiously 
delay ed till the defeudant is about to depart m order to embarrass or coerce him * 

8 Contequcncct of arroit on insufficient Srounde Notes to S Oo ante 

9 Form —l>ee Appeadix F Form No 1 

R. 2. Uli€>e the defendant failb to uhow buoh 

cauho the Couit bhall ordei him eithei to dei30s.it 
in Court monej or other property s.ufhcient to 
him oi to fu) nish becuritj foi his 
en called upon tvliile the suit is pending 
, _ nj decree that mat be lassed a^^'amst 

him in the suit, O) mahe such oiUci us it Ihimsjlt in roguiil to the 
sum uJiich mill/ June been paid by the detendant undci the pi oi iso to 
the last p) ccedniy Bide 

(2) A'lc/ // suietj foi the (ippeuiunce of a dctouhnit i,ha.]\ bind 
himselt, in detault ot such appeaiance, to pa> an\ sum oi nionej 
Nvhich the detendant maj he oideied to pa;j in the suit 

[1S7T~S 479,1859— S 70} 


2 King vul (3C1 362) 2 1 ang 

iU* tOUtl Ul9 i>OWeC OICD to lasUO 

simuliantoas cxecutiwo Icr awisl 
anJ alUchmcQl before judgmiOl 
U Ij ij 1 Jour -3 (w!) (Lab) 

Note 6 

1 1 li J Jur N 2J4 i 


(18 1) 11 Lai CJ5 ( 0>) 

2 (19 G) 19 0 Mad Sal (5&1) vO Ji d . 
2. (Its ) 11 Cal eOa 1 0 ) 

Note 7 

1 (lbGC)l lad Jut J1 
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Synopsts 


Note J*o 

Security 1 

Deposit not open to rateable dutribu 
tion 2 

Deposit by defendant— E/fecl of insol 
vency 3 


NoteNo 

Or to furnish security for his appear 

Extent of surety s liability 5 

Appeal 6 

Form — See \ppendis F Form No 2 7 


Other Topics 

I‘dym(.nt b^ surety — B\tcaUe dislributioo See S 73 Note 4 Pt (14) 

1 Security 

In a suit foi the ieco%ejy of Es 29 503 the plaintilf obtained a xvarrant for 
arrest of the defend mt but the warrant directed the \\airaat officer to demand 
Es l0,00d and if tbe sum was not paid then, to arrest bini Ibe defendant did 
not pay the amount and was arrested and brought before the Court It was held 
that the Court should limit the security to bo oi'cn to Bs 10 000 as per terms of 
the notice in the warrant and not to order security to be given for amount claimed 
in the suit ' 

2 Deposit not open to r«te«ble distribution —^ce tbo last piragrapb of Note 4 to S 73 

3 Deposit by defendant— Effect of insolvency 

Money or other pioperty deposited bv a defendant arrested before judg 
ment sulbcient fo aiiincr the claim is earmarked for the suit and is subject to the 
heo of the plamtitl id the cveot of bis success Consequently if the defendant 
becomes insolvent the plaintiff is entitled to appropriate it to tho csclusiou of the 
O&cial Receiver and other creditors But a security given foi the appiuiance of 
the defendant ID Court whenever called upon cannot be said to be to the credit 
of tbo suit 01 earmarked to tbo general puiposes of tbo suit ^ 

4 Or to furnish security for his eppenrance 

^^be^e a judgment debtor was teleased on furnishing secuiity foi his 
appeaiance on a certain day and the surety eiccutcd a bond foi the due j t»/o? 
wiancc 0 / the decree on failuie of the judgment debtor to satisfy it it was held that 
the bond was not m accoidance with the Court s cider and the liurety was dis 
charged from liis responsibility on the appearance in Court of the judgment 
debtor ou the specihed day * A\here on an application by tbo plaiotiO for arrest 
of fhe defendant a pleader appeared on behalt of tho latter and stood bail and 
thertupou tlic dclendant was not airested it was held that tho suiety could not be 
allowed afteiwaids to contend that the security was illegal by reason of the fact 
that the defendant was not arrested * 


5 Extent of surety * liability 

Ihe secuiity to le fuinisbed under this Eulo is foi ihe appeaiance of tbo 
defendant while the suit is pending and until satisfaction of any decree that may 
he passed against him But the fact that the surety bond went beyond the terms 
of this Eule and provided foi the jaynicnf of tbo amount claimed m the suit m the 
event of a decieo being passed aoUinst tho defendant will not render the bond 
unenfoiceable ^ Bor will a surety lor the appearance ot tho defendant, bo relieved 
of his obligation meiely because tho decree is a compromise decree instead of being 
Order 38 Rule 2 — Note 1 Note 4 


1 (10_J) 1J2J Cal732 (733) 60 Cal -CO 
Note 3 

1 (1J19) JOlO Mid C07 (COS; 41 Mad 10 3 


1 (1914) 1914 L B 51 (55) 

2 (1863) IStS luu be No. 77 

Note 5 

1 (1929)1923 Notes 9(e) 115 1 C 244(Mad) 
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one on * 

The object ol the security bond under this Hule is merol> to seciuo tha 
rights of the jud^mont-creditoi The Goveroment is not mteiosted in the pro- 
ceedings m w.v-j On tho failure oI the defendant to appear as icauued the 
Court cannot si<o wio/?t make an older forfeiting the bond and diioct liiin to pay 
the Mholo of the ma'^imnm sum therein stipuHted to Goveinment The cnfoice 
inent of the bond should only be tnado on the application of the judgment cieditcr 
ind then only to the extent of the sum of rooney found pajablo under the decree* 

See aho Notes to S 145, ante 

6 Appeal 

An oidol for airest before judgment js appealable under S 104 (//) of the 

Code 

An oidei undei this Eulo is appealable undci O 43, K 1 (g) * 

7 Form —iff appcncli’: P, Form No 2 

R. 3- [S 480] (1) A surety for the appeavaneo ot « ileton- 
Procrdureraappi. dant luay at auy time apply to the Court in 
cation by aureiy to ^vMcll ho heeamo sucU sui’ety to be discharged 

be ducharged obUgatioU. 

(2) On such application being made, the Court shall sum- 
mon the defendant to appear or, if it thinks fit. may issue a 
warrant for his arrest in the first instance 

(3) On the appearance of the defendant tn imrsuanco of the 
summons or warrant, or on his voluntary surrender, the Court 
shall diieot the surety to bo discharged from his obligation, and 
shall call upon the defendant to find fresh security 

[1S77-S 4S0; 1801— S 24; 1859— S. 78.] 

Si/tiopsis 

NoCpNo j >.oto No 

I I Form Scf ^ iorm No 3 3 

Othej topics 

Discharge of Sec S 145, Note© \olual-iii surrender See Note 1, l‘ts (1) 

1 Scope of the Rule 

A surety for tho appearance of the defendant may apply under this Eulo 
to bo dischaigod from his obligation But before bo is so di»ciurgetl it is essential 
that tho defendant should appear befoie tho Court either voluntarily oi i« pur- 
suance of a suvnnons or uarrant of arrest issued against him uuder sub lulo (2) ^ 
If ho IS present m Court under ciicomstances which exempt him from arrest,* or 
if ho appeals under a protection order of the insolToncj Court 111 his fa\out* the 
surotj %\ill not bo entitled to bo dischaigcd fiom his obligation uudci this Rule 
Nor vkill tho iDSoIveii O of the defendant roloase tho surety from Ins obligation _ 
a (1020) I'I’O Mad 355(150) 43 Mad 272 ' •«•■■■ 

1 (nil) I'lll Siud 144 (144) 8 Sind LR 270 
Hole 6 

1 ll<-c (16C71 7 Sulh \\ R £03 (508) 

under tho Code of 18531. 3. _ - — 


Scope of the Rule 
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Wbeio tbo defcudaiit npiCAis befolo tlie Couit undei tins Kult, tlie Cou^^t 
should direct bitn to tind fre^h sccarit>, an older directing bis dotentiou uitliout 
calling upon him to find frasb securitj M not ICoal and if tho defendant loaves the 
Court lu defiance of tbe older bo cannot bo com icted for an otTenco undci S 225 B 
of the Penal Code * 

V «.uiet> for tlio due ^ cr/ojjjrtwcc of Hij> dcciec lint ma\ be passed as ‘lust 
tl e defend int cannot npplj under this Bulo for being discharged from his obli 
-,ation ' 

\s to the in iintamabibtj of a siut for a discliaigo of the obligations under 
i '•uret> bond, sfc Nolo 0 to S 4? and Note 11 to S 145 anfe and the under, 
mentioned case ® 

2 Appeal 

\u order under this Pule is i] | cahblo undci 0 4d, B 1 (q) 

3 Form — ifo tjjai dis t Form No 3 

R. 4. Ih “iSl ] the (letendant fililis to tomph \\itli ( 

Procedure where OUlOl lIDlloi Jf/tU J 01 Jl’illo J tllO CoUl fc 313 IJ 

defendlnr*fa,u *io doluniit him to the ( iiil )}) 'so/i until the deci''iou 

/.rnwi »ecuriiy or ot thc SUlt Ol (/ t/fC? dgllllSt tho 

I.nd fre.h «c«r.»y Jofeudant until thc deciec has Urn 

pH vided that no peison shall be Oetauied in pi ison undei 
tins Jiule jn .in.i case foi a longer penod than si'^ nionth® jioi ioi 
d lontjei poiiod'than si\ ■^eoks when the amount oi i.ilue ol the 
"ubject mattci of the suit does not exceed littj rupee^i 

Piovided also that no i)cis>on shall bo det uned in jui'ion 
undo; this Etde aftoi ho has complied with such oidei 
[18< ^ 4bl , 1859 — -fe 7S ] 

Sjnopsts 

Note No 1 NotpN 

Scope of the Rule 1 For 0 t Vc Appcudis F Form Nu I 3 

Appeal Z I 

1 Scope of the Rule 

It is only in tbe e\eiit of a failure to coinpl> with any order under Buie J. oi 
Eu]c “1 / <• in the event of failure to furnish security oi to male a sufBcient depo^i! 
that the defendant can be committed to custody undci this Rule ^ The nhek 
period of letentiou before and after decree should not exceed six mouths 

2 Appeal 

An < i lei i ndci this Buie for the Aicest of tbe defendant is ^I pc.ilablc ui dcr 
b 104, Cl {h) 

3 Form — ife \iieud t Form No 4 

Attachment hefote Jmhjmcnt 

R. 5. [Ss 483, 484] (1) Whete nt an^ btano of a «iut ‘ the c 
w en if,dani sutisUeiJ bs afliilavit Ol othentHO 

ay u called upo I'lo that tho dofonoant, with intent to ohstiuct oi 
furnish security for dola\ tho exocution ot am decieo that iiiav 1 e 
ag ainst lum,— J 

Order 38 Rule 4— Note 1 
1 (IS 0)13Sulli\V Ro 6(’ j) 

U (IJ’!)!-!’! Baca SCI (3C1) 2 R i „ t( 

» ^ i ODj j n (43G) 
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(a) is about to dispose of the tchoJe or any part of his pro- 
ov . i 

(&) is about to remove the whole or any part of his property 
from the local limits of the juxisdiction of the Court, the Court 
may direct the defendant^ Tvithin a time to be fixed hy it, either to 
furnish security, lu such sum as may he specified in the order, to 
produce and place at the disposal of the Court, when required, 
the said property or the value o± the same, or such portion thereof 
as may he sufficient to satisfy the decree, or to appear and show 
cause why he should not furnish security, 

(2) The plaintiff shall, unless the Court otherwise directs, 
specify the property required to be attached and the estimated 
\ aluo thereof 

(3) The Court may also in the order direct the conditional 
attachment-^ of tho "whole or any portion of the property so 
specified. 

[1877— Ss. 483, 484 ; 1859— Ss. 81 to 83. See Ss 94 and 95— 
Cf R S C , 0, 50, R 9.] 
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furniilted for producing the 
altached property in Court ’* 

(d) Extent of surety s liability 
(6) Whether the Court can extend 

time for furnishing security 
Property situated outside juris 
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I Legislative changes - -r, . 

fbo following are the m,iteni\ changea effected in this Rule — 

1 The words ‘or Las quitted tho jurisdiction of the Court leaving therein properly 

> tlon'.in'' to him ' which formed part of S. 483, Cl (5) of the old Code have been 
omiUod 

2 The j revision for the examination of the applicant which occurred in S 43t of the 

old Code has been omitted 


2 Scope object and applicability of the Rule. 

1 ho object for tho provisions for arrest and attacbment befora judgment i 3 
to / 1 1 1 it iny attempt on the pirt of tho defendant to defeat tho rcaliz ition of the 
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decree that may be passed agamst him ^ It follows that the Eule applies only 
where the defendant is about to dispose of, or remove from the local limits of the 
lunsdiction of the Court, hia properties, and oot to cases where he has aheady 
disposed of them * It is also necessary , before the Hule can be applied, to show 
that the defendant has acted, or is about to act with the intent to obstruct or delay 
the execution of any decree that may be passed against him ® 

The Buie applies, m terms, to iuits An application to enforce an award 
under paragraph 20 of the second schedule to the Code, when numbeied and regis- 
teredasasmt, becomes a suit for the purposes of this Order and the Court can 
pass an order for attachment before judgment under this Eule * It baa been held 
by the High Court of Lahore that this Eule may be applied to proceedings other 
than suits by virtue of S 141 of the Code, and that therefore a liquidation Court 
dealing with the proceedings under the Companies Act can make an order under 
this Eule for attachment before judgment * Vccording to the High Court of 
Calcutta an attachment before judgment is a matter of relief and nob of piocedure ® 
It would seem to follow from this that S 141 under which the procedure presided 
m the Code in regard to suits should be followed m other pioceedings also, will not 
enable the Court to apply this Eule to such proceedings 

An appbcation under this Rule should specify the property to bo attached 
and the estimated value thereof . an application generally for secuiity being tahon 
for the satisfaction of any decree that may be passed, without specifying any pro- 
perty IS not one falling within the scope of the Rule ^ In the undermentioned case* 
where an application for tajunction was made to restrain the defendant from with* 
drawing certain amounts standing to Ills credit, It was held that the order issued 
thereon really amounted to an attachment before judgment 

The Court can pass orders under tins Rule even if tlie tiial of the suit has 
been stayed under S 10 of the Code (See Note 12 to S 10, ante ) As to whether 
the Court has power m cases not covered by this Eule, to pass orders for attach, 
ment before judgment, see Note 2 to S 94 

The provisions of the Code relating to attachment before judgment apply to 
all proceedings referred to in S 265 (3) of the Chota Nagpur Tenancy Act (VI of 
1903) and lo S 16 of the Bengal Rent Act (VI of 1862) 

3 Mortgage *uit< 

The provisions of this Rule are not inapphcable to mortgage suits Where 
there is a reasonable probability of the mortgaged property being insuflicient to 
discharge the mortgage debt and of the mortgagee being entitled to get a personal 
decree m his favour for the balance, properties of the defendant other than those 
covered by the mortgage can be attached before judgment under this Rule, if the 
requirements of the Rule are satisfied^ The Courts should, how e'ei act with 
extiemo caution in such cases® 

4 Divorce proceedings 

It has b e en h eld bv the High Comt ofCiIcutta t hat a n a ttac hment befo re 

Order 38 Rule 5— NTleT (1933) 1933 All IJl (19>) 55 All 179 Appli 

1 (1809) 13 Sulli W R9(ll) catioaforfinaldecreei>euding—Appli* 

[See also (1899) 20 Cal 531 (533) ] cation under tins Rule is niamtaia- 

2 (1923) 1923 Lah 772 (772 773) able 

3 See Note 12, trloic • • ■ ■ 

4 (1027) 1927 Bom 259 (200) ■ ... .. 


2 (ib94)ic"uilTG'‘(lSa)" 


Note 3 

1 (1931)1931 Bom 329 (329) 
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5, judgment IS i mattei of reii«3/, not of procet/iot, ilufc thcrofoio in Iivoice cases to 
which tho Dn orcc Act, 1869 IS applicable the Couitis to bo ^mtled by b 7 of 
that Act and tl at it cannot pass an order ttndei this Jliilo for itticJimcut before 
judgment ^ 

5 Application for leave to sue in forma pauperis 

It h\s been held m tbo case cited below tiiat uii appliLatiuu to sue ui /orna 
paitpei IS docs not become a suit until the lume has been „rdnted, and that 
conscqucntlj , the Court has no jurisdiction to make an older for attachment before 
judgment under this Rule ^ Tho decision docs not howevci, aditrt to the vpplici 
bility 01 otlicrwiso of S 141 m such cases 

6 AppUcabihty of O 21 R 63 to attachments under this Rule S e Soto G to O ‘’t 

B G3 aud Notes to It Sbolovv 

7 Applicability of S 64 (o such allacbments Sr<! Solo 4 to S Ol i Ue ml the ci es 
Cited below 1 


8 Attachment before judgment if becomes attachment in execution i>ce K It i fin 

•V id 11*0 Note 8 to O 21 n o7 

9 Power of Small Cause Court to attach before judgment It 13 hclo v 


10 Power of Insolvency Court to attach properties 

Under S 21, Cl (2) of the Provincial Insolvency Act 1920, tho Inoolvoncy 
Court can attach the property of tho debtor undci circumstances similai to those 
specified in this Rule '■ 

11 Vfheie the Court is satisfied 

Under S 484 of tho old Codo tho Court could jssuo an oidoi foi attachmout 
bofoie judgment wheiG t/tcr examtnin/ the applicant and making any further 
investigation which it thought fit it was satisfied that tho defendant had renioa cd or 
was about to leinove or dispose of bis piopcity avitlj the mtontion of obstructing oi 
delaying tho execution of any dcciec that may bo passed aj^amst him This 
provioian has now heen omitted and tho Couit can, w ithout any such examination 
or investigation act undei this Rule if it is satisfied by af/idn\tt or olhemt^c of tho 
existence of tho specified circumstances 

Tbo jurisdiction of Couits 111 attaching piopeit> liofoio jud„ment is of an 
extraordinary nature and should bo excicisod spaim„ly and stiictly m accord mco 
with tho proceduie picscribcd by tho Code * The Court should be satisfied on 
two points namely — 

(1) tint tho defendant IS about to dispo 0 of the whole or part of liis 

piopeity, and 

(2) that tho disposal IS with the intention of obstiuctin„ oi dtli>in„ the 
execution of any deciee that may bo passed against liiin ^ 


Note 4 

1 (1010)7 led Cas 732 (793) 37CilG13 
Note 5 

1 (1917) 1917 Cilfio2 (dj3) 

Note 7 

1 (18GJ)1 N \V PHCB 172 (IbO) rniatc 


absolute tiglil to isk for attacbmcui 
! ctoro ]udguicnt-~lt is in tho discrc 
liouof the Courl 
J (1921) 1924 Pat 312 (314) 

(1931) 1031 Cal G91(CJi) 01 Gal 814 Ilaial fl 
tuUst show that ho has a j rimo facie 
case before itUol nicnt can be gnm 
(1918) 19ieiatSS7 (383) 


Note 10 

1 (1014)1914 111 204 (205) 30 UI6j 
Note 11 

1 (192sU028La,U37G(S-S) 

(1J31)1J31 \11 105 (ICC) Creditor baa no 


Attachment granted only ou groun I 
of difScuUy to plaintiQ to realize 
hisdccrco is on in'<u01ciont grounds) 
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lliciu iiiusl be (lelmito uvuIcdco on tlie^ points itiJ not meicly ^ 

iUpo E lions* But the Coint IS Hot restricted to exammo attempts at ilipuations 
made \(toi the coinmcnccinciit of the iction it is oxieu to it to look to the conduct 
nt tlio paitics iDinicdntcli hefote the suit and to examine lUo tho surrounding 
circumst uicc'* * 

12 It sboul to dupo»e of the whole or say port of hi* property 

Before e\(.rcisiiij? juiisdiotiim uiidei ti is Itulo ind pissinj* oidois loi the 
ittachinrnt of piopcrtRa htfoio jud^nicnt the Couit should satisfy itself of the 
practical cert iint\ of the pi uutltf s success and of the existence of a gia\ o danger 
md of i real fear tbit a dishonrst defend int, umlouhtedly liiiblt is making a^va^ 

\vith the probiblo fniits of the judnOicnt ' Tor this purpose it is not sulbcient to 
ineidv allege tb it the defend mt IS to dispose of piopcrty ' Nor is it 

suflicient to st ito tbit ho is about to dispose it of, without st itiiig the souiccs of 
such information ‘ Tho woid property ' includes piopoit\ of every dcsciiptioii 
whetbei movciblo oi iminovcibJc * ind wbetlici m the possession of the defendant 
or of some other ] erson on his hchalf'' It includes a debt‘s oi v chose in action 
But the debt must bo one tbit is accruiUs, or has icciiied “ Joint jiioperty 
belonging to i partnership of which the judgment dcbloi is i uieinboi is not tho 
property of tho judgment debtor indcmnolbe itlachcj before judgment under 
this Rule * 

13 with intent to abitruet ar J«Uy 

Tho Court must bo satisfied not only that tho defend uit is about to disposu 
of Ills piopeity 01 to remove it from tho juiisdiction of the Couit but also that iiis 
object IQ so doiDg, is to ohsimet or delay the execution of any dcoiPO that may bo 
passed against him ^ Such an intention cannot be inferred mcicly fiom the fact 
that the defendant has cntcied into an agreeinent to sell a poition ol bis property* 
or that he has actually alienated a portion of his pioperties* oi that ho has allowed 
Ills propertis to bo sold m vaecution of decrees Ol for airoais of icvenue* oi that 
ho IS runniDt, into debts ot is attempting to sccuio debts ahcidy incuiicd by 
cxecutin., a i noit„age in lespect thoieo f ’* 

3 (1J16) lots Pat 3S7 (SsS) 

(1034) 1134 Cal CJ4 (097) 01 CU HI4 
(192’) 192' Uom J 0 (27r) 40 Bam 4 31 
(1924) lJ2lljt 312 (311) 

(1919) 1010 Mad 20 (20) 

lSeeaUo(19l5)19lo 411 ri (Tk) 

37 Ml liJl 

IRii) Suth \V n oOS (o09) Tbcino»lX«r 
on the 


Note 12 

1 (IJ’l,) 1J2C Ml 400 (40S) 4S Ml 10 
(1934) 1934 Cal 094 (097) (ICilbU 


I ma il MUfc iiuuuil vu UOUl nealing 

“ llydoisa (Cools) 

(ISCo) 1 lud Jur \ S 211 (ship) 

ISee also (l&9o) 22 Bm i ’-‘>7 ('“>9)) 
(lSJj>17 Ml S3 (So) 

( (1925) 1920 Cal oGl (o63> 

7 (1901) 3 Born L R 402 (403) 

S (1925) 1920 Cal 5D1 (503) 

3 (190719 Bom L B 540 (o41l 
Note 13 

1 (1921)1924 I at 312 (314) 

(16SJ) 13 Cal L Rep 3o0 (3a ) 

(1915) 1916 431 o?? (’76) 37 All 421 
(1912) lo lud Cas 004 (001) (Cal) 

(1897) 21 Bom 2"3(2'’S) 

(l9ia)lJ18 Pat 387 (388) 

(1920) 1920 Lab 320 (SS’) 

(Bee also (1934) 1931 ^ »g 1C9 (nijj 

2 (1921)1921 Bom 09(09) 45 Bom 1250 

3 (1932) 1932 Cal 790 (-90 791) 

(1934)1931 Cal 004 (097) Cl Cal 814 Tbeie 

must be a present mteiition 
(1927) 1927 Cal 354 (357) Mortcace 
(19^) 1920 CaJ 853 (65oJ 

4 (1933) 1933 Cal 790 (791) 

5 (1927) 1927 Cal 354 (350) 
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5 with his property simply because a suit has been filed against him ® Nor can an 
attachment be ordered merely because the defendant has failed to give an 
undertaking ’’ 

14 Court may direct recurity to be taraishtd for producing the attached propertf 

in Court 

The expression has reference only to such property as is capable of being 
produced in Court ^ 

15 Extent of surety s liability — 5reNote9toS 145 anle 

The surety is liable whether the decree is passed on a compromise^ or on 
an award ^ In a recent Bombay case, however, where a decree was passed on the 
consent of parties allowing the payment of the decree amount m 9 monthly 
instalments the Couit applied the principles of S 133 of the Contract Act and 
held that the surety was discharged from liability on the ground that the com 
promise which was subsequently embodied m the decree prejudiced the rights of 
the suretj against the debtor and that such a decree was not in the contemplation 
of the suiety when he gave the bond * Again where a suretj for the production 
before the Court of property leleased from attachment before judgment was not 
pub m possession of the property so released it was held that he could not be 
proceeded against in the event of a decree being passed * 

But a mere notice givon by the surety to the effect that ho intends not to 
be surety any longer will not enable him to withdraw from the guarantee at any 
time ‘ Nor will the death of tho defendant operate to discharge him ° It has 
been seen in Note 9 to S 145 that the dismissal of a suit will put an end to the 
liability of the surety But if the dismissal is one for default and the suit is 
immediately restored the surety will remain liable under tho bond ^ 

16 whether the Court can extend time for furnithing eecurity 

Tho Court may under its general powers extend the time for furnishing tho 
security directed to be giren under this Buie * 

17 Property eituated outeiJe jurisdiction 

As has been seen m Note 7 to S 136 ante there was a conflict of decisions 
under the old Code as to whether a Court could attach before judgment propeity 
situate outside its jurisdiction ^ but m view of tho omission in tho present section 
of tho words ‘within the jurisdiction of the Court, tho Court can now order tho 
attachment of properties whether situated within or without its jurisdiction* though 
m the latter case tho jiropcr procedure for attachment is to transmit the order to 
tho Court in whoso jurisdiction the property is situate * 

But a Court caunot order the attaclimont of properties outside British 
India * 

C (1021)1921 Bom 09 IGJ) 45 Bom 1236 

7 (1923) 1923 Pat 172 (173) 

Note 14 

1 (1895) 17 All 62 (85) 

Note 15 

r, T^ 1 , T 11 111 HV 


Note 16 

1 (10.3) in23 Cal 639 (Oil) 50 Cal 21^ 

Note 17 

1 (lR-1) S 1 om II C U 20 (31 3 j) (No) 
'(•’■?) 1 tal L Itep 33u (333) (No) 


(1872) 8 Bong Lit 335 (337) (No) 

(1907) 1907 U B It Ciy Pro 13 (No) 

(1905 06) 3 L B R 255 (2^6) (No) 

[Sre also the cases cited in foot 
notes (1) and (2) of Note 7 to S 136] 

2 (1926) 1926 Lah 330 (331) 

(1911) 10 Ind Cas '■J4( 9o) (L B) 

(IJ23) 1923 Lili 376 (378) 

(1931) 1931 Rang 279 (2o0) 9 Rang 561 

[But SCO (1914) 1014 U B17(13) 
2 U BRIO] 

(1919) 1918 Cal 911 (9l2) 

3 (IJJC) 1920 Bom 27S(27S) 

(S«o also (1809) 6 Bom II 0 It I'O 
(173) ) 

4 (1931)1931 Lah 723 (721) 

(192 ) 1025 Mad 1100 (llOl) I 
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18 Ellect of attachment Q 

Sec Note 5 to S G4 aud Noto 11 to O 21, K 54 An vttacbmoat oI pio 
I>ertj invol\e:s the ittachmcnt of tho piotitsof that propertj, but the creditor does 
not thereby become entitled to such piofits Tbo debtor who collects such profits 
cannot bo c,iUed upon to account for the piofits leccived by him ^ An attachment 
ol a debt, does not prevent tho creditor from stung for the debt ^ Sec also Note lb 
to 0 21, E 4G \u Utachment before judgment without complying with tho 
provisions of B 5 is uf ini ii rrs and doc^ not come m the way of an alienation 
pending such attachment ® 

19 Money depotited into Court in pursuance of the attachment, if liable to rateable 

distribution 

Whore tnonc^ and moieablea lie ittacliod bcfoio judgment by several 
creditors in vanou» suits ind thoj ate leali^cd by Court befoio any of them his 
obtained a decree, tliey should bo held to tho cicdit of all tho suits and distributed 
ratcablj among all the creditors who have obtained decrees, before any of the 
others applj for pai ment * Vttacbment befora judgment does not give any priority 
over another who attaches m eveciition and may bo defeated by a decree holder 
who attaches in cvcculion and applies for payment^ Money paid by a surety 
after tho decree holder tahos out evecution is also liable to rateable distribution * 

{See also Notes to O 21 R >2 and Noto 4 to S 73 ) Wheio however, property 
attached before judgment is iclooscd on the defendant gii mg sccwrity of some of 
tho items attached the pUintifl on obtamiug tho decree is entitled to a preferential 
right and can execute against the security * 

20 V«ilin2 order in insolvency how offecls attachment before judgment 

Whore the propertj of the defendant is attached before judgment and 
subsequently tho defendaut liecomes insolvent, the attachment will not giio any 
priority to the plaintiff over tho OOlcial Receiver or Oflitial Assignee m respect of 
such properties ' If the defendant pays money into Court as security for laising 
the attachment and subsequently becomes insolvent, tbo plaintiff will not got any 
charge over tho money a» against the Oflicial \ssignce ’ (Sec also Notes 10 and 14 
to ‘t Gl and the case noted I elow *) 

21 Right of survivorship if defeated by altacbment 

There is a conflict of opinion as to tue effect of attachment before judgment 
on tho right of survivorship among members of a joint Hindu family \ccordiug 
to the High Courts of Bombay and Patna where the judgment debtor dies after 
in vttichmont betciro judgment but before it is convei ted into an attachment in 
executto}! tho right of butviiorship would proiail ovei the attachment ^ The High 
Court of Madras his dissented from the said view ind has held th it as soon as ; 
ffcoce IS passed in the au t the attachment before judgmoot would operate so is 
to defeat tb o light of sunnorship and that i t is not nece ssary that am ^eps need 
Note 18 ~ ~4 (1920) lJ20Madr409 (410) 

1 (1869) 12 Suth W R 391(102) Note 20 

2 (1692) 14 All 1G2 (100) 1 (1S66) 1 Ind Jur N S S2 d f"?-}) 

(1895) 17 111 194 (“’ll) 22 Ini lip SI (I C) (IJdl) IJdS Gil G-*-! (6’C) (OfcUrr) 

(191B) 1918 Cal C31 (032) (ISfl) 2 Uom H C R UG (lo9 IGO) 

3 (1922) 1922 ^ag 233 (239) (1930) 1930 •-ind I2T (I.S) 

Note 19 3 (1917)191" Mid .13 (715) 39 3114 903 

(Ulb)lJlGCilg3l (53’) 
a (l9iO)USalb \S U33 (3o) (F B) AtUeh 
laent lo eseoutiori pccvioua toiest 
. ing order under Code of lSv.9— lest 

ing order did not jrevail over tho 
altacbment 

!168S) 12 Bom 400(306 407) Note 21 

S (1922) 1022 Cil 19 (20) I (1911) 19U Bom 2 Aj (257) 33 Bom lOo 

C P c 310 A 316 
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he tnlieii foi con\erting the ilHchment into one m execution' 'Wheio the iucl„ 
ment debtor dies befo)e decree the iltachment before judgment will not ha^e the 
effect of defeating the light of suiM\orship * See also Note 10 to S 64, anli 

22 Liability for wrongful attachment 

The ncneiil principle is tint it is not an actionable wrong to institute Cnil 
Proceedings But proceedings taLen for the airost of the defendant oi foi the 
attachment of lua property form an exception to the general lule and a suit is 
niaintainable for damages for a\ronoful wriest or attachment ^ In sucli a suit the 
plaintiff must show tint the defend int was ictuated by vialicc, tint the iio 
ceedings weie i( if/io»f ^easonalle and pi ohaUe came that damages ha\e been 
sustained thereby ^ It should also be shown tliat tiie attachment was witlidiawn 
In plaintiff 3 fa\ our General and special damages maj be a\saided accoiding to 
the circumstances of the case® 

The cause of action for the suit is the date of the wrongful seizuie and not 
the date when the seizure is declaied wiongfiil * 

S<?e <ifso Note 20 to S 9 Note 4 to S 62, lud S 95 ind also the under 
mentioned case ® 

23 Candilional attachment 


‘ Conditional attachment’ means an lonnediate attachment of i proMsiond 

kind conditioned to become plenaiy if security should not be furnished or cause 
shown accoiding to the terms of the order * The power given b> 0 38 R 6 to 
make in altcinatue ordei directing the defendant within a specified time to fuinish 
sociirity or to appear and show cause caines with it as an incident the powei to 
confirm the order that security bo furnished* V conditional older of ittacli 
ment cannot bo made witliout at the same time making an older directing tlio 
defendant to furnisli security oi to show ciuse why he should not furnish sccuiit) 
■without such an Older the order ol attachment will bo invalid® \ conditional 
Older of attachment pending the disposal of an application foi the appointment oE 
i guaidian cannot be said to be invalid merely because the guaidinn jiioposcd 
subsequently comes and states that he is unwilling to tet * When after a con 
ditional Older is passed under this Buie the suit is transferred to another Couit 
the 1 itter Court can pass further necessary oiders in the mattoi ® 

A conditional order 1ms effect only till the defendant shows cause oi 
furnishes security ® 

24 Appeal 


No appeal is provided for igamst oiders under this Buie m 0 43 R 1 
An order made under the provisions of O 38, B 5 is not a Judgment within 
the meaning of the Letters Patent and is not appealable as siicli undei the 


Le tters Patent * 

(1921) 1924 Pit 4Co (1G7) 3 Pat ioO 

2 (192G)192G'\l-ia72("") 

(1914) 1914 Mid 118(118) 

3 (1031)1031 Mai W N lOlS (1010) 1031 


Note 22 

1 (ISOo) 1805 Pun Re No SG pace 407 

2 Stc cases citcl in t oot note {t) to Jveteli 


(1934) 1934 \11 1C5 (1G7) No notice of n 
pbcatioii to debtor-defendant— U>- 
fcndaiit not tilled u^on tofirnili 
hecurit} — attachment }h ultra tires 
and plimtiH cinnot claim bencit 


G. (1914) 1914 Vll 511 (511) 

Note 24 

1 (1925)1925 Kang 2C7 (203) 3 Rang 307 
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25 Form* Q 

For form of \tt\climeut before judgment with ordei to call foi SLCUiity see 
\piendi\ i.Foimo Wbeie, on na application under this Eule before Judj,ment, 
thL Court instead of I'lsuinS V notice in foim No 5 Appendix F, issues a notice to 
vhow cau«e m the general foim, the pioMsions of this Buie ire not complied with 
and it'> iction amounts to an uregulantj ^ 

For foim of secuiiti see \iipendix P Foim 0 


R. 0. -iSo] (1) T17<c/c the deteuilfint tails to sho\i cause q 
why lie bhonld not turnish secniity, or fails to 
C4u»e*' nTi "\hown tuinisli tliG &eciuitj leqiiued. withm the time 
^euriiy not fur li\ed by the Coiii‘t, the Couit may older that the 
^ inoiieitj specified, or such poition theieof as 

appeals sufficient to satistj an> deciec winch may be passed in 
the suit, be attached 

(2) ^^l^e^c the defendant sliows such cause oi fiumshes the 
refpured security . and the piopoi t\ specified oi any portion ot it 
has been attached, the Court shall oi<ler the attachment to be 
witbdiawn, ot mile such othci onlet as it thuilsjit 
[1877— S 485; 1859— S 84] 


Synopsis 


Scope of the Rule 
Property (pectf>ed~Scc >«otc8 1 
to R 5, aba\e 
Appeal 


Note No 


and 


2 

3 


Note No 

Form — Sec Ipfeiulix F Form No 7 4 

Enforcement of security bond given 
under Ihie Rule S 


Olhet Topics 

EScct of AtUebment*” See R 5 Note 18 

I Scope of the Rule 

\ conditional oidei of attachment passed under E 5 abo\e has cITcct 
onh until the defendant furnishes security or appears to show cause * In 
unconJiitonal order of attachment under this Rule can be passed only if the 
defendint fails to show cause why ho should not furnish stcuiit\ oi on his failure 
to furnish the socuntj re<imre(l " Tho question whether theie has been a failuie 
to do so is one Ihal must be judiciallv detetnuued bcfoie diawing up tho wiit of 
attachment ■* 

Wfheie a conditional oulei of utichiuent befoie judgment has been issued 
Under Rule 5 anU it is not necessary to issue oi ceiie a fresh warrant of 
attachment aftci tlio conditional oidci has been made absolute 

Wheie, in older to a\eit an attachment, security is furnished tlie Court 
has powei under this R ule to why 

(lbG7)7 Sulh \V B 503 (508) 

(1S08)1693 AU\VN18 (10) 

Note 25 

1 (1034) 1931 All 450 (467) 

Order 38, Rule 6— Note I 

1 (1914) 1911 All 611 (5U) 


(1014)1911 All 511 (511) 
3 (1927) 1927 Cal 3al (355) 
3a (1031) 1931 Cal 251 (252) 
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the !>ecur!ti should not be furnisticd * 


2 Property specified — Srf Notes 1 and 17 to It oabote 


3 Appeal 

This Bulo conlcmplatea otdera of two kinds — 

1 An unconditional order diiccting ittacliraent under Cl 1 on thg 

defendants failuje to furnish secunt\ or to show cause against the 
order for securitj, and 

2 An order withdrawing a Conditional nttachraent made uudei R 5 on 

too defendant furnishing security or showing cause 
Both these orders, are appealable under 0 43, B 1 But an order 

directing secniits to be furnished is not appealable’ Similarly where on an 
application for attacliment under K 5 the Court issued notice to the defendant 
Jcit/ioiit ordrriug <t*iy coiidi lonal attachment and on the defendant s showing cause, 
m answer to the notice- the Court dismissed the application, it w is held that the 
order of dismissal was not one under Cl 2 of this* Rule and is therefore not 
appealable^ But where the defendant appears m insw or to the notice and gires 
an undertaking not to alienate certain properties lud the petition is tbeienpon 
closed, it has been held by the High Court of Alidris that there is an order under 
this Buie frocn which au appeal lies* 


\n appeal agnnst an ordei directing attjchmtnt before judgnieut is not 
restricted to the gtouuds mentioned in Buie 5 tiiifc and tbis Buie Thus the 
question whether a certain property can be attached having regard to the 
provisions of S fiO ante, can be riiscd lo the appeal* Vn order passed under this 
Buie is a diseietionaty order and therefore, an apjelhlo Couit ought not to 
mtcifore with the evcrciso of tho disciotion b\ the first Court, unlcs-* it is ‘•atisfied 
that it acted on wrong principles The mere fact that the ippellate Court might 
ha^ e tal en a dilTcrent \ icw is not a sufiicieiit giound for interference ® 

All appeil agnnst an order of attachment before judgment under this Rule 
does not hocomc infructuouj, increU because of i dccieo haaing been pis-od in 
favour of tlie plaiutifT 


4 Form — tpp F Form No * 

5 Enforcement «( »«cwritjr bond Siven under th<« Rule 

A sccuritj bond executed by a defendant under this Rule, for the purpose 
of removing tho attachment before judgment can be enforced in execution A suit 
unJer S G7 of the Transfer of Property Act is pot oeceasar^ to enforce it ^ 
i (iS-USDSBornGlslcil ClG) 

Note 3 , 

1 ( 10 '’)) 1025 Bang ■’C" (2r>s) 3 Rang SO- 
UR >0)21 Ml 201 (29’) . , , , 

(I 0 o->) 19'12 M12rg(270) aNitbdraualolal 
tachment . .. , 

(IR97)21 Bom 273 (27R) Order ol iltacb 

U9’3)1923*CM C39 ICIO) «>Ca*215 
' ' [See also (1927) 1327 Cal 35* (350) 

Orlcr lor sccurilv and order »ot «t 
tacbmcnl coinUn''J~CoDil inim order 
»S not alwajs proper — H com 
1 Ined order leads to doubt as to lom 
p£tPDc<' ol alpial WDifiV 04 uaobt 
c'x’s to vppillantl 

I IJ''3 Lab 415 (115) \norderlorat 
iirlmrnt u loro jo lament wbich >* 


ncondilional must be deemed to ba 
an Order Under 0 33 R C of tho Civil 
Procedure Code ctci) thons^b it i> 
elated to Jio pis cd under R > 

■* (1923) 1923 Cal C39 (CIO) 50 Cal 210 
(1931) 1931 Lah 591 (oaj) But order direct 

' give 


4 (192S) IJ S Mad W N 12 j (127) 

5 (1033) 1933 C >I "57 (7oS) CO Cal 13^1 

6 (193*1 1931 Cal Cdl (CJ7) Cl Cal 814 

7 (1933) 1933 Cal 7 7 («57) CO Cal 1351 

Note 5 

1 (1931) 1934 Cal Cl (O') CO Cal 129i 
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R, 7. 486] Siiic as othenuse eip)cbsly ptovided, the O 

attachment shall be made in the roannei provi- 
ttJchmeni dcd toi' tho attachment of pioiieity in execution 

ot a deciee 

[1877— S 4Sb;lSV)— S 85] 

Syvoi SIS 

>iote No 

Mode ef making Btlachcnent 1 


Othei Topic'S 

\tt%chu eot LeforQ judgment i( becomes one in execution See 11 5 Note 6 
1 Mode of making altaebment 

This Rule provides that the atlachraeot before judgment shall be made m 
the manner piovidcl for the attachment of property m exccuhon of a decree i c , 
in the manner provided m 0 21 

Thus an attachment before judgment of immoveable property must bo 
effected in the nunner provided b\ O 21 R i4 by a P)ohibilory order Whore 
no such order is pv«sed or published there is no legal itticbmcnt ‘ Similarly an 
attachment before judgment of a debt must be made in the manner prescribed by 
0 21 R 4G and as in cases under that Rule tbe Court cannot enquire into the 
truth or genuineness of the debt * Sec also Nolo 7 to O 21 R 46 

Where there IS no poaittvo ovidence that tbe attachment was cot effected 
iQ accordance with the law tho Court should givo effect to the presumption 
regarding the tcguhrit> of oiGctal acts '' Sec S 114 of the Lvideoce let Noted 
to S 64 and Note 5 to 0 21 R 04 

Vn attachment ordered before jud(»moDt cannot be treated as a nullity 
merelv because it is not comi htetl (ill after judgment * 


R. 8. [-^ 4S7] IKAei c any claim js pioioired to propeity 
P attached botoie judgment Ssuch claim bhall be 

heiembetore pio- 
cHims to property 
lecree tor the pay 


Invextigation of 
claim lo property 
attached before 
ludgment 

ment of inone\ 


[1S77—S 4S7 1859— b 80 See O 21, K OS] 


Invectigation of claims to 
attached before judgment 


S jnopsis 
Note No I 
r,op.rl, ^ I 


1 Investigation of claims to property attached before judgment — See a >o Nolo C to 
O 21 R C3 

The procedure to bo followed m tho mvestigatiou of claims under this Rule 
1 3 the same as that provided 

Order 38 Rule 7— Note ■ • 

la [Sco al 0 (1931) 1934 Cnl 251 ('> 

1 U02 ) 1927 Cal 685 (6So) • . . _ 
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8, to property attached m execution of *1 decree * Thus the claimant to a propertj 
attached before judgment must show that, at the date of attachment lie had some 
interest in oi '\as jiossessed of the property attached*'^ If it is not possible to 
decide the question without going into the question of hf/r the Couit can go into 
that question also ® Oidei passed on claims under this Rule are governed bj 
0 21 E G3 of the Code * 

The Official ^ssiaiieo of the piopertj of a defendant who has become 
insolvent* ortho assignee of a decree attached before judgment*’ can 
claim under this Rule 

The omission to object to the validity of the rttachmeut before judgment 
at the time of the application for such attachment is no bn to such objection 
beino taken when an application is made for execution of the decree in the suit ® 

As to the effect of the dismissal of the suit on the ittacliment before 
judgment see Note 9 to S 61 ante aud Notes to R 9 infia 

See aho the undermentioned erse^ 

2, Revision 

An order refusing to release property ittached before judgment is not 
rcMsrhlo inasmuch as another remedy by suit is open ^ 

»9. R. 9. [S 4S8] Whae an oidei is made toi attachment 
betoie indgnient, the Couit shall o)de} the 
menTwhen «cumy Attachment to hc tiitluh nun nheu the defendant 
furniihedorsuitdii fiunishos the sccuiitj loquiied, togcthei’ With 
"*“** Necuiit} foi the costs of the attachment, 01 n hen 

the suit iia disnii>«!ed 

[1877— b 4SS , 1859— S 87] 

Synopsis 

Scope of the Rule Notd 2\0 1 


Olhei Topics 

Itc^irnl of atUchmenl Sco Note 1 Pt (1) 

1 Scope of the Rule 

Sub Rule (2) of B G refers to the withdrawal of a conditional attacliiuoiit 
made under R 5 while this Rule refers to the withdraw \l of au lUicoudiiJoaoJ 
attachment effected under R 6, and provideo that the Court 'tliall order such 
attachment to ho withdrawn whore 

(o) the dofondaut furnishes the security required together withbecuntj 
for the costs of ittrcbment or 


[See ul«=o (1014) 1914 Ml 204 (2 Cj) 
M MVGj MUtliawnt cl iropcrtiee 
of jujohcnt— I^le^tlfiatlOn should 
1« s i roMilcd III the todo] 
la(lJ 0) 10.0 Cil lf2 (lO) 

•>«■« fljso \ote 0 1 O 21 r 53 
(lOJO)ij j lal 747 (745) 

U ” ) 1J2* Sind 114 (U5) 

iff nUn Noir .0 to 0 21 R as 


tins 2iJ (i'D) OUingoOl 
M1 275 {’"') 3" MUiJ 
a 403 (40<) 

5 w, V. Ci» 933(J3 ') aiVIndC 
C (1911) 10 Iiid C\a «05 (30 ) 33 t. 1 
7 (1933) Ml 4S1 (isl) \ii chn tut U 
fore judgment of debt is not injune 
noil nor objottion to such altacU 
incut that debt did not o »l 
under O 33 1! S 
Note 2 

1 (1SJ3) 15 Ml 4a>(l0 ) 
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Thib does not mean, ho\va\ei, tint A\Ucie tho suit lo dismissed that attach 0 
nieut coutmucs 111 the absence of aa onUi of withdrawal Uveii without any 
«uch order, where the suit is dismissed, the attachment befoio judgment, hLo 
all other ancillary and interim ordoij, m tho proceedings falls with it and is 
notxeiucdbi the subsequent rcstoritiou of the suit or bj the dismissal being 
reici ed in appeil ^ On the same principle when a suit abates the attachment 
coiecs and tho subsequent sotting aside of the abatement has not the effect of 
leMMng the attachment* The Ilioh Comt of Midias has held that this pimciple 
does not, howeaer, ipplj to a case where tho surt is dismissed foi default and that 
on the restoration of the suit tho oidci foi attachment befoio judgment is also 
r<. -tired ind the partj is entitled to haao the benefit of it 

1 files a suit against B and ibtaches ccitaui pioperties before judoment C 

1 refers a claim thereto but tho claim is dismissed on 23 2 1914 the suit is 
dismihicd subsequent^ but tho dismisssil is act iside on appeal and i decico is 
la ed in the suit 4 aoVin ittiches tho samo piopeit> in cjecnfjou of the 
<kciee C igaiii prefers i claim to tho piopeit\ ind his claim is disallowed on 

2 S 1921 Ho Is entitled to hJo i suit undti O 21 It G3 within one > ear from 
2 1921 It Is not liarrcd b\ his not haim, biought the suit within one >eir 
of tho former dismissil mismuch is the itt ichmciit came tc in end b\ the dis 
mi il of tlie suit and it w lb umieccssvn to hk vsuitunleiO 21 R 03 then * 

\ cUnn suit under O 21 R fid m ic-icct of in attichment before judo 
mint does not ibitc b> letson of the dismissil of tlie suit in which the ittaoli 
mtiit was effected * 


R 1 0. "iSO] Attacbinout betoie ludffniont shall not 

Atuchmenl dffcct tho lights OMStlDg piIOl tO tllG attfiCh 

3 (It not to af mont ot peibou^ not paities* to the suit noi 
seV* poi&on holding a deciec agaln^t the 

holder from applying detond VOt from apphinff toi the btUe ut tho 1)10 

^®'**’* peitr under .ittichment in exocution of such 


deciec 


[1877— S 489,1859— S 89] 


hji 01 i 


Riab.1 itsvti ^Y-.oTib Tiol aUetled by 
bltachment before judgment 
Other decree hotderi right to execute 
their decree not affected 


tiiel-V tA ■kdjuistaVi'on oti bVl»c-bi»ieril 
before judgment ^ec Nni 0 tu R ? 
1 1 Note U to S Cl rt» /( 


Order 38 Rule 9 Note 1 
1 (1J30) 1 j 30 Mid 5U (6 0) ja M d 334 
Oiennl iig(1028) lJ23M4dJ10 
(lOUllOSl UUCo (ICS 1C9) 

<lJ23)10i8al d 0 0(J(7) 

(IbSa) 10 U1 50G (511 MS) 
aJl&)UlStalS2(40) lo Cil »30(.S1) 
Ub.O) 14 Sulh W U 3S4 (3»o) 

(102j) 1J25 Cal lli" (1148) 

ajauij’i Cii 101 ao3) 

(Ull) J hd Ca, 913(0 0) (Ci!) 

(lO'^J) 1929 Rang J1 (91) 


I ) 1 ’ R 1 ? 310 1311) 5 R n„ 1J2 
1 31)1 31 R g ■>-.1 ■>«’ ■>s3) 9 Rang 
4 2 

LS c lipwtver (19’a) lO’o OuJll pJ 2 
(302) Secunlv bond b surei' fut due 
couijluiicB b' judgment debtor — 
D sUiia al tor deliult — Restonlion — 
Sureti a InbiliU continue ] 

2 (19 3) 102b Cal 234 CSS) 
ail93o) 1933 aiad OCo (3GG 5Q7) 

3 11923) 192a Cal 1147 (Ills) 

4 (1910) IJlu Mad 29 j (2^)0) 
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) Other Topics 

\ttacbment before judgment and r ght of snmvorsbip in Hindu la i See "^ote 21 to B 5 

1 Rights of third persons not affected by attachment before judgment 

An attachment befoio ]udgment does not affect the rights of persons not 
parties to the suit Thus a stranger to whom the property has been transferred 
before attachment^ or a receiver of the property who is not a party to the suit 
is not affected bj the attachment Where an agreement for sale has been en 
tered into m respect of a property before the attachment thereof the right of the 
purchaser to have the convejance executed is not affected by the attachment ’ 
A puisne mortgagee has a charge over the surplus sale proceeds in Court after 
Ibo propertj Mas sold at the instance of the prior mortgagee Ho is not affected 
by an attachment before judgment effected subsequent to the mortgage * 

As to the ettect of attachment on the right of survivorship in a joint Hindu 
family see Note 21 to E 5 

2 Other decree hotderc right to execute their decree not effected 

It has been seen m Note 5 to S G4 and Note 11 to 0 21 E 54 that an 
attachment docs not confer any title charge hen or priority m the property in 
favour of the person attaching rt It will not therefore provent the property 
from being attached and sold m execution of any other decree against the same 
judgment debtor * Where A attaches before judgment money deposited in Court 
to satisfy B s decree he does not tberebj get any right or title to tbo money and 
cannot al ply to the Court holding the money for payment Ho must apply for 
execution of 1 IS decree and for transfer of the money to bis own suit * 

3 Effect of *djudic«itian on attachment before judgment See Voto 20 to Buie S and Hole 

to b C4 anle 


1 


R 1 1 [S 490 ] Where property is undei attachioent by 
viitueot the pro\isioiis of this Ordcf and a 
“““'not decieeis siibsequenihj passed in favour of the 
lo be re attached in plaintiff, it shall Bot bo neccbsaij upon an 
exccui on of decree ijppUcation foi esccution of buch docieo to apply 
fo) a 7 6 uttacJuiicnt of the projcity 

[1877— S 490 ] 

Order 38 Fule 10— Note 1 


[ (lt?2S) J9 Sl/om 5J5 (546) 

(1J31) IJ 1 UiDb 40 UO) 8 Bang 49i 
Morts i,a 

2 (lO’O) lJ2a Horn 2 0 (2 0) 

3 llOls) 10 8 1 t 1J9 (2001 
(IJIC) lOlGCkl 02 (028) 

See alto Aflc 13 io S Gi /or fuller di 
ciiJ ion 

1 {191'-} 1917 M d CJ2 (GJ2) 

Note 2 


la(lJ31) lOdl IJl 413 (417) 13 lal 3 j 

VUachuent Ufoto judgment doe# 
Dol crcito any lillo or mte cst ID 
1 opertj to allacU ng creditor — ' 
c ntui by luch person conbcn 
I Qg in bale of ptoj'crty does not 


(1916) IjlC Cal 8-1 (3 2) 

(1J0G)C3 Cal C3J (CIS) 

(lb 0 71) G M d HOB 1°5 (ISO) 
(1921)1921 I at 409 (40J) 

(lO^Olj GlUugSj {S ) 

Utder lie Code of 18uJ <fi« creditor 
ttio / Tit allttcl ed icai et tilled la priority 
scehaloZioS i3 and II e/ Hot iij cases 
(1899) i ourlo O a 2C0 
(1898) Lourla O C li( 

(186C)1 InJ Jur N S 399 

(IbJS) 1 ourto O C J2 

(18 0) 7 Lorn 11 G B (O C) 163 (18S) 

3 (1920 IS'^C Mad 1101 (1103) 
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Synopsis. 

Koto No I Note No O 

Les>itative changes 1 attchment 3 

Scope of the Rule 2 Objection that property is not attach* 

Re-attachtoent, if operates as waiver of | able can be raised after decree 4 


1 Legislative changes 

Tbo norda ujon an application for the execution of suth docteo to applj for i rc attach* 
jnent of the 1 rofcrty*' have hceu BUbstituled for the words to re attach proportj 
ID csccution of such deetoc ’* The woids ‘upon ■iii application niabe it clear that 
after decree tho plaintiff most apply lihe an} other execution creditor 

2 Scope of the Rule 

Where an attachment before judoincut has been made, the ilecice passed in 
llie suit does not determine the attachment It, therefore, continues to lemam lu 
forco in tho absence of a specific order of tho Couit raising it * Upon an applica- 
tiOQ for execution of the decree, it is not neccosny to re-attach the properties 

But as has been seen in Note 10 to S 73 an attachment before judgment 
confers no right on tho party xibo obtains tho attaebrn^nt. and ho ssill not tbereb} 
become entitled to get rateable distribution under S 73 unless like otliei decree 
holders, he applies for cxcetif on after getting bis decree * 

3 Re-altachment if operates as waiver of sitlAcbment 

If an attachment is made before judgment it docs uot terminate with tho 
dcccco unless there is proof of an intention on tbo pail of tbo plainlifi to abandon 
It The mere fact that the properties wore re attached after judgment is no 
proof of such abandonment ^ 

4 Objection that property i< not attachable can he raised after decree 

When attachment before judgmeut 18 atbed for tho defendant is not bound 
to take exception to the raltdily of tlio attachment on the ground the property is 
inalienable Ho could take such objection wbon an application is made fur execu. 
tion of the dcctco passed lu tho suit * 


R. 1 2. [New] Noihtluj m tht$ 0)(ler shall he iJcemal to O 
auihouze (he ploivU^ to apply foi the alfathment 
duernlVaulckaiiru of/ricitUtiral pi odi(C€ w the possession of 

/or/j «nV“ ' * an ayiicvUtinst, or to ewpouer the Couit to ordei' 
the ailachinevt ot pjodvetwn of such piodnce. 


Order 38 Rule 1 1 — Note 2. 

1 1 Lem 444 (44G) 

(l£Sa) !<• d C il i ( 0 ) GO Cal 1351 
(1125) 1025 Jlod 1041 (K4J) 

(lOl'jj lUli lat 461 (403) 

(18J0) 2G Cll 5S1 (8-14) 

2 (1029) 1023 Lom 455 (465) 

(18i>9) 1 N W P H C R 172 (160) 

(1029) l‘J2J Kom 321 (32 i) 63 Lom 543 
(1028) 1028 Lom 5i5 (547) 

(1683) 12 Lom 4C0 (405) 

(1927) 1027 Cal 240 (242) 

(lOOO) D3 Cal 039 (G43) 

(1002) 1 Cal L Jour 07 (100) 29 Cal 773 
(IJtO) 7 Ind Las 85G (857) 31 Mad 25 
(1007) 17 Mad L J 46o (489) 

(1671 74) 7 Mad II C R 347 (348) 

(1909) 3 Ind Cas 31 (S'!) 31 Ml 627 
(1925) 10.5 Mad 49 (49) 

(1921) 1921 Mad 103 (1G7) 41 Mad 902 


’ (1921) 1<121 Pat 110 (111) G Pat L Jour C32 
(1924) 1924 Mad 210 (211) 47 Mad 17G 

The JoUoiiiuj cn es nre no loii^et lau 
(1809) 4 Lcng L R 03 (03) (I 1 , 

(IB-O) 2 N lY P H C R 3Co (3Cb) 

3 (1915) l91o All 275 (27 ) >1 VU 578 

(IJIO) 7 lad CiB S.,G(85') 3l 'Had 25 
(1<^03) 31 Mad 502 (504) 

(1688) 12 Lom 400 (40u) 

(1<09) 3 Ind Cas 88G (63") (Lit) 

(1C06) 43 Cal 039 (G13J 
(1809) 4 Leng L K 03 (07) (F B) 

Note 3 

1 (1929)1929 Cal 4G5 (4G7) 5G Cal 410 
(1915) 1915 Mad CSC (360) 

(1912) 1C Ind Cas ,.87 (387) (Mad). 
(1919)1919 Pat 4£1 (404) 

Note 4 

1 (1911) 10 Ind Cas 805 (300) Ss Cal 449 
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SCH 


13 R. 1 3. ] XoiJung in the Oidci shall he demecd io 

Snai caise Cnirt (iiiy Coui t of Small Causes to male 

i otto attach im lou itu u) Jc) foj tliG attachment of immoieabls vto- 

ahleir icrtj 

Stjnoi SIS 

Attachment of immoveable property— 'Small Cause Courts Note 1 
1 Attachment of immovable property — Small Cause Courts 

\s h\s been s>eeu m the Notes to S 7 a»f^, that befoio Act I of 1926 N^as 
passed it had been hold that an attachment of tmmoveible propertj before judg 
inent could he passed hi a Small Canso Couit ‘ This Rule newlj introduced m 
this Ordei iiou makes it clear that such an order cinuofc now be passed bv i Small 
Ciuse Court ^ 

It bis been held m the undermentioned case^ that Act I of 1926 operate^ 
restrospecti\el> ind tint an order foi conditional attachment before judgment 
in ide before the \ct came into force cannot he confirmed and made absolute ifter 
the \ct cinu. into force 


ORDER XXXIX 

TeMPOUUSI In JL notions VND IN^EKL0CUT01tl Ol.DEIiS 


Tempo) aiy Injunctions 


Cases m which tem 
porary injunction may 


R. 1 . [^ Wheie m Anj hint it is 

be grimed pio\ ed b\ attidai it 01 otlieTWise — 

(«) that an} propeit\ indisi>uto in a suit* is in dancei of 
benijj NN a&ted damaged oi alienated b\ anr part) to the suit,'* oi 
wioiighill} &old in evecution^'^ ot a deeiee, oi 

(6) that the detondaat thicatens. oi tntemls, to iemo\o or 
dispo&e ot hib piopeih withe/ iiento dotraud hit. cieditois the 
Coiut m«u b} ordei giant a tenijxriaiy injunction to icbtiain isueh 
act, OL male *&ueh othei oidei toi the puipoiso of btajing and pie- 
^entlngthe N>a‘itiiiir, damaging, alienation sale, lemoNaloi dis- 
])Obition of the ])ioj3ert\ as the Court thinks, ht until the disposal 
of the suit 01 until tu) tfiej oideis^** 

[1877 — bs 492 o03, o04 ; 1839 — S 92 See b 43 ot the 
Supieme Couit ot Judicatiuo Act, 1923 and R & C,0 30, R b] 

Local Amendments 

ALLAHABAD 

DrWethouord -sale rt//rr the words dsioagiag alieintion 

; f nil? trr K 1 as R 1 (1) and a U the lollowing as sub rules (-) and (3) 

(’) Inca 0 ol di obedience or of breach of the terms of such tcini«>rar mjunct on 
nr order tho Court gratning the injunction ot maling such order mai otUrtho iroj^rti of the 
lH.r on guilt) of such disolAdicn e or breach to bt. iinclivd ind mai al o order such js-r on to 
be leuincd in ibeCnilln ou for a Utm not cxcctding w month* itnlc s in tl o meantime tha 

Co i diricl* his n.lcase . _ 

Order 38 R 13— Note 1 :>« en ri cifrl in / k>{ nofr (S) /o sNp ‘ 


bee ea et cite I 
ofb 7 

• bee Sole 2 to b “ ante 
I (ID ') ion Mad ll.J(U7j) 
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(1) Tlic iiroi<.rt> -xll^elicd uudcr bUb rule (2)int^, wlion tlie Court couaiders il nt 
sotoUiivct U •-olJ md out o{ the jirorcrds, tlio Court ini> awinl such conjpeusitjon lo ILe 
injurnl jnrlv is it iiiiJs proicr lud 'hiU pij the biiince it iny, lo llic i^rtj entitled thereto ' 
NAGPUR 

In Cl (n) ii> nt the words “or wrongfullv sold in execution of i decree ’ 

0«ii< the word silc ' ind ifter the words “further ordeis ’ in6c»'f the following 


OUDH 
I’uk - 


Provided Ih It, if It ij iH. irs to the Court thit the propeitj in suit is in dinger of 
la. mg vvrongfulh <^ol<] in execution of \ decicc, tho Court m t> iNo bj older griut 
k tiuii'orirv injunction rcxtriining thu Court executing tho decree from coiifirm 
lug ih<. silo hold in execution of the dccrci. until tho disposil of the buit or iinlil 
furtliLT ordsis 

the words c r w rougfuliv sold in execution of a decree in Cl (rt) and deZefo the 
lit. ifUr the words dtiniging aliooition md oJif the following piovisolo the 


I'roM t( J thit if a ipi cm to the Court that the propeitj in suit is in danger of 
Uiug wrongfullv sold in cxccuiiou of i d<.ci<c the Couit imv ilso hv order griut 
1 tcmiorirv injumlion restraining the Court executing tho deerte from confirm 
ing till sill Uild in ixocution of the diiiti until the disposil of the suit oi until 
fiuthii ordi 

RANGOON 

Ind (n) tin, words < r wron^fnllv « >1 1 in exteuli ii of i dciicc slnll 1 o ? 

luthcli t enleiai. lla woid eil<- uv uiiiug litwv ii thi wuids ilieniti n ind 
rent V il shill be hide I 


Syiu pws 


Note No 

Lesitlstiie changes 1 

Injunctions temporary and perpetual 2 I 
Scope and principle of the Rule 3 

Applicability of the Rule to probate pro 

ceedings 4 

Any property in dispute in a suit S 

In danger of being wasted damaged 
or alienated by any parly to the 
suit 6 

Injunction in respect of judicial pro 

ceedings 7 

Injunction in respect of elections 7a 

Right to worship 8 

Religious office 9 

Wrongfully sold in execution of a 
decree 10 

Execution of decree of Revenue Court 1 1 
Disposal of property in fraud of credi 

tor* 22 


Against whom injunction can be 

granted 13 

Injunctions will be granted only in any 
suit 14 

injunction in suil for declaration only 15 
Duration of temporary injunction 16 

Effect of temporary injunction 17 

Breach of injunction 18 

Injunction to restrain marriage 19 

Appeal 20 

I Revision 2 1 

' Powers of High Courl-~General 22 

Power to restrain parly from proceed 

ing with suit In another Court 23 

Power to stay proceedings pending in 

Subordinate Court 24 

I Form of temporary injunctions 2S 

Damages for obtaining injunction with 

out reasonable and probable cause 26 


o 


Olhri Topics 


I teach of icnuivit— S it f i See Note 2 
F N (7) iiid Note i I S fo) 

Criminal prociccliii.,'— St uf bee Note 21 

F N (!) 

Defendant re idius out i le jurisdiction Int 
having pioperlv withm jurisdiction — 
I'owet to i«>ue injunction bee Note IS 
i N (4) 

Dilav in apphino for injiiiiclion — Effect of 
''CO Note J rt (IS) 

1*1 Jii'sal of buiL— tN helher injunction snb 
ist^aflii beo Note 1C Pt (2) 

Notice SccK 3 

Ordci of the High Court — Xpjeil from S«.8 
Nole^’O It {(■) 

1 owcih of High Court to iislniu acts of pub 


he finetio me Sco Note IS Pt fl 
and (S) ml N tc 22 F N (1) 

Pieventing ol'titi tion lo nght- of proj cli — 
Suit for See Notes F N tr) md Noia S 
IroperCouil to {(rant injunrtion Sie N it 

H Pt (') 

Re<itraining defnuKnt from luing a irih 
mark — Suit for See Note 3 h N (7) 
ind O 39 It 2 Note 4 I’t (2) 
Rcvtrunin^ excculion of dccru— Suit for 

Note 7 I N (t) ind Note 7 I’l C mil 
Note 10 

Sint bj rcitrMoricr to {reicnt hi>Ic hi i 
Hindu widow SiiNcieC F N (4) 
Ternix— Power to jut the aj [ luaut on 
Noth 3 F N It} auJ(l^) 
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1 Lesi&lftUve ch&nges 

In tho last paragraph of tbo Rule the words (or lofuso such injunction or other 
order) which occurred at the end of tho old section haao been omitted and the 
words until disposal of the suit or until further orders haae been newly 
added 

2 Injunctions temporary and perpetual 

An injunction is a judicial process i^licroby a party is icquirod to do, oc to 
rofram from doing any particular act ^ It la m the nature of a preventive relief 
granted to a litigant qitta timet t e , because ho fears future possible injury * Its 
uiain purpose is to preserve the subject matter of the suit in staUis quo for the 
time being ^ 

Injunctions are of t\\o kinds tomporar} and perpetual A peipetual injunc 
t on restrains a part^ for ever from doing the act specified It la regulated bv 
Ss 51 to o7 of tho Specific Relief Act I of 1877 * and can be granted only by a 
decree passed after the hearing of the suit ou the merits A temporary injunction, 
on the other band enures only until the disposal of the suit in which it is granted 
or until the further ordois of Court It is regulated by the provision of O 39 of 
tho Code® and can bo granted on an interlocutory application at any stage of the 
Sint Although temporary injunctions are regulated by the Code tho general 
principles governing thoir grant have been bold to bo tho same as those goveroiDg 
the „rant of perpetual iniunctions,*^ though m the undermentioned case', tho rule 
vsas held to be too broadly stated An injunction whether temporary or porpotuah 
compelling a party to do a particular act is called a mandatory injunction In a 
Rombay case ^ Beaman J doubted whether a *no/»s5if Court in India had power 
to issue a temporary injuaclton m a mandaloiy form Such a power has, however, 
been recognized in tho undcrmcntionod oases* 

3 Scope end principle of the Rule 

This Rule la^s down the circumstances under which a tempoiary injunction 
cm bo granted * and unless those circumstances osist, a Court has no jurisdiction 
to grant it * But the fact that those ciicumstancos exist docs not compel the 
Court to grant it m all cases inasmuch as tbo Rule only says that m tho cases 
mentioned therein tbo Court may grant an injunction Thus the granting of an 
inui nction under the Rule IS purely mthio the diwret/nn of the Court ^ This 


I 


TrMionuA I\junciio\s 


discretion, however, should, liJ»e othei cists of discretion nested in Courts he 
exercised in accordiuco with reason and on sound judicial pnnciples * 

What then are the principles nhicli gorern the exercise of the discretion 
conferred b> this Eule’ Tho> iro set out in the undermentioned cases^ and ire 
to the effect that \ person r\ho scehs i tctnpom\ injunction must satish the 
Court — 


that there 13 'i serious question to be tried in the suit and that 
on the facta befoio the Court there is a jirob ihilits of Ins being 
entitled to the relief asted for b> him 
Secondly that the Courts intcrfoicnce is nocessaij to protect Jiiin from 
that species of injurj which the Court calls irreparable before 
hi3 legal right can bo established on trial, and 
r/iird/y that the comparrtiTe mischief or inconvenience which is likely 
to issue from withholding the injunction will bo giciter than that 
which is hkelj to iiiso from granting it * 

The first of the above conditions is what is gcneralh termed i pitvia /arte 
case In other Words the priwin /ecu existence of a right mil it* infimgement 
are the first conditions for the grant of a temporar\ injunction “ But the existence 


i (IJ031 20 Mad irs (174) 

(1522)1932 Lab iSOfSjr) 

(1933) in33 All SO ( *0) 

[Sec also (193S) 1933 Lib 2W (20& 
20S) 14 I^-ih 330 Thit sail «euld 
become lofructuous i( lojuaction u 
not given is no reason in law] 

3 (1929) 1922 Sind 182 (190) 

(1930) 1930 Sind 23? (233) 

0 (192M 1923 Pat 209 (211) 

(1033) 1033 Lab 031 (023) 

(1933) 1933 Sind 244 (3lC) Demohlion o( 
«all like)} to endanger plaialiO s 
Luilding — Tenijor^iry lojuniticn 
«hould tic granted 

(1933) 1933 Sind 311 (312 313) Ptainliff 
showing jritm facte case— Tempo 
rarj injunction cm bo granted 
(1S05)" 4116^0(553) 

(1004) 1 All L J 627 (528) Court can put iho 
ap^liiant on terms to abide by tbo 

(1875 77) 1 Com 550 (551) Suit in resjoct 


■1 . , . ■ - ^ 

(1923) 1923 Lah 227 (228) 
(1923) 1923 Lah 239 (211) 


'll8-.4)27 CU D 407 (>00) J eston v Lick— 
Folh 1 T 18 lndtas394 (Cal) Ht 
ferrtd j i 7 IJom L It 310 tud 17 Cal 
W NOfi Jirl I iM t lOInd Cas 
ao9(3Gl>(\H) 

il92o) 19’j Pat S37 (338) (.m an applita 
lion (or a temporary injunction to 
testrain a silo in execution of a de 
cree lending a «iit the ipplicant 
ino«t shon a ; ri« i j c e use 

(IV31) (1931) Vag 101 (10-) In i «iut bi the 
«ona fur paitiliou ml declarition 
th I tliodebts incuri div tliefitlier 
weic illegal and immoial and go not 
binding where the song applied lur 
t (em(otati injunction to stop the 
sale tlirc itened b> «ome uf the ere 
ditors the chief giound for granting 
or refuging an injunction m such a 
cise wa« held to lo whether the 
plaintiffa ha\e or haie not a iona 
jiJe claim 

(1922) 1922 P^t 34 (30) 1 Pat 0u(> Suit 

uu ba I!, of compromise Jeciee not 
binding on minora — Comironusa 
iipacentlj bcneficiilto minor — In 
junction to restrain the decree from 
being executed cannot bo granted 

(1911)9 lndC4s227 (228) (Cal) Suit by 
minor to tmjeach a decree on ground 
ol fraud— Application for injunction 
to restrain oxccution pending suit— 
Ufld that the Iona ftdes of the suit 
should be looked into before grant 
iiigtliti injunction 
[But "ca (1925) 19.5 Mad 890 (S9C) 
Utder granting injunction without 


o 


incnt of a tank 

(1912) 17 Ind Cas 219 (220) (Mad). 
(1021) 1924 Pat 520(527) 

(1920) 1920 Pat 318 (319) 

(1925) 1025 Sind 347 (318) 


Ciail Procedure Code has no appli- 
cation when the defendantis in pos- 
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Sen. 


I, nf /(icu* cxbo lb not In jUelf sufljciciit Tho ippliciut '•boulil further 

•.itisf> the second condition showing thit trrtpatal/le injury will nccriio to hita 
if tho injunction IS not granted^ ami that there Is no other reined> open to him 
In which lie could pr< tcct lumscU from tho conscijueuces of tho apprehended 
injurv ® Iriepuible injun howcrei doe» not mean tint there must ho uo 
ph>sicil i)os-il)ilit\ of rcpiiring the injur>, but nicins onl> tint tlie injur\ mu»t 
bo \viatenal ono i e, one tint cinnut bo idoquiteI> coiupen&ited for in 
duin.,t3“ The tnird condition is wint is c died tlie principle of the “bihuco of 
cnnienionce ‘ In ipi>Kin-{ tins principle, tho Court should aveigh the amount 
of sub-,t intnl mischief th it ishkeK to bo done to tho applicant if the injunction 
I- refu-«ed mil c «mpuc it with that which is hkcK to bo c^m^ed to tiio otlier '•ido 


if tlie iniunetum n printed If on such a 
pendin.? tne^ctcrmination of tho su i t, tho 
»es'ion ind thi iiUi&litl out ol | o-. 

, se«'i n Old « Liurlwill iio acimg 
wilhoiu jviri'.li lion if it j;riut> «u 
iiijuni imn in f >1 ur if pUiatiB out 
of pis es ion of ihc iropcfH ‘u 
di pule 


cm tio cranlcd cicii m such a case 
i>licr tlic thrc.atciied injuri will !« 
lrrep.»riHe 

U 113) 10 liul Cis ^^CO) (Cil) Ptiidiiis > 
suit lor tUc^pll.lflc i>et(ornun<.eofaii 
«crecmpiit to Rraiit a lci»e of ccrt on 

I ropcfl' to tho ilaitiuff the touri 
'houtd graui itioiponn lOjuDctiou 

I I rotrain tho defendant frout 

ing tho li.a»e of the «ame ptoperii to 
ina other por»oii diitmg the i>cn 
dcocr of tho litigation 
(U30) 1020 Cal oiO(^ll) V toiuponn in 
jiiuctioii mil not l>a ennt^^d to a 
\1 iintifl rcilriiningdekndants from 

clliDS *hirl person 

during tho (andener of a suit for 
»! ccilic perform ince of contrKt (or 
-lie where ixtnii>»ion ntcc-ata to 
cll the { ro{s.fta w is obtainedoviinf; 
to tcrlaiu (uts not being brought to 
the notice of the Court granting it 
I192C) 1U2G Loll bs2 fbJOV The rule that 
bcloro tho iioiio of a tcrai>orara id 
junction tho Court nin>t Mti'fs it 
«cH that the pliiiitif! has a jriria 
jreie ca,c dixs uot mean that the 
Court should csiminc thetnentsof 
tho ca^o closcK aud come to » con 
elusion that the plaiiitifl ba» a ca^e 
in whub bo IS likeli to su..ccel, hnt 
onla hat to see that on the face of 
it the pcfsonapplMiig foraainjnnc 
tion has a caiie which needs coq>i 
deration and which is not bound to 
(ail ba aictuc of some apparent de 

(tetfe 

mil) 1923 Lah 17 (!'■) Vo injan tlon 
hould U grantcl where its eject 
would be to airtuallp dCtide the suit 

( r jUiniiT 


cousidei ttion, tbo Court thinks that 
sub ject-mittor should ho nnintuncl 
(lJj»Jl*J32 Sind sl(&bj .0 Smd L U ol 
Trade mark 

(1932) 1J32 Bom llO (1C7) 5G Ix>m 25J 
Suit for dcd'trilioit (hat i Bill it 
ultrn nres and to restrain the I’rt i 
deal of the Lcgulatiac 1* cmblf 
from proccediug with tho Bill— b Bill 
ha» no eflocl until pis ed at an \ct 
lod the declirition sought for uo, 
likcl> to bd granted in »uiV — tet 
lomplaiucd of ig no legal wrong 
igainst pliintifl— licneo no teiapo- 
riti injunction 

(1 Jll) 10 Ind Cat 250 (2 j 7) 2^ L il 791 
(1931) 1931 Cal (097) Cl Cal bl4 
II33i) 1934 Ctl 713 (7Ij) Olject of interim 
lujUDClioii is 10 i rcBirae amtiis lu i 
(1933) 1933 Lah 252 (253) 

(U33) 1933 Lah 44s (41J) 

(1333)1933 Lah 021 (C23) 

(1301)9 Cal \N 2a 151 (152) buil m re jx i 
of A tradeiuirL 

(1920)1320 Cil 270(2^2) 40 1.111001 
(192C) 1920 Lih 435 (l>b) 

(1920 1320 Had 132 (132) 

(1925) 1325 Smd 3l7 (34o) 

(1915) 1915 Cal w I (OCJ) 

(1920) 1920 Lah U7 (J>) 

>4 (l320)1320L.ih97(J'') 

(1920) 1320 Lab 430 (43s) 

(1921) 1321 Nig 30(91) 

(1925) 1923 Nig 2.2 (225) II tho ol t 
vit the nppUcaiiou tor injunction i- 
(uaioid hiiing to huc for po 
'lou and haiiiis lo jus Court fit. 
accordingly, iiijuuction will l« r, 

3 (1920) 1920 Cal 2"i> (2->2) 40 Cal 1001 
(1312) 17 lad Cas 210 (221) (Mid) ltd ^ 
not mean mere aniioa lucc to a da > 
ol people 

(102)24 111 439(500} No lujunciiou ">1* 
bo grsated agiin»t the cxcrci^. of 
I legitimate riftbl mcrtlv be an o 
It oJenJs tho religious k-tlinj., oi 


9a. (1953)1333 Nag 163 (154) CONagLR 
la (lb77 I") 2 Ixnu 133 (133) 
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in 55ii»s i«o, an lujunction for lint putpo-se should bo issued It must Jiowever ( 
be remembered that a tcmpoi ny injunction should not be gi inted on the balance 
of con\eincnco alone without tlicro lUo bcinj, \ piivia facie ci'<o in fivoiir of the 
api licant 

Laen wlicrc ill the aho\o conditions no >5atis{ieil i tenipoiirj injunction 
ni i\ iieicrthelc's be refused for other reasons Tims it can be itfiised on the 


ground of deh> For other circumstances justifjin-, such refusil ^^c tlio undci 
mentioned cases ’* 

^^hero the suit itself IS ono foi a pupetuil injunction i tempor i> injunc 
tioii ou^ht not to he lefuscd where such refusil would defeat tlio object of the 
suit In such a case the mere possibility of i perpetual injunction heiiit, lefused 
ultimatcK will be no c,round for refusing a temjioi uy injunction' ^\llele how 
ever theie is no chance at all of a perjaetual injunction being oiantcd in the suit a 
tomporarx imuncti on durin g the pe ndcncx of the sui t max be ref used 


(1931) nn ( al roi (G9<) G1 C\1 M4 
(1901) 1 Ul r J j27 ( 5a ) 

(i^b7)ii cinso(.oo) 

tls9‘J 1 t 1 W N IJI (131) 

(1902) C C«1 \S N 308 (310) 

(ICOG) 10 Cal 'N N 171 (IT) 

(1910) 5 Ind Cl ri (I 5)(C»1) 

(1911) 1011 Cal 3(.a 13G3J >1 Ind C. I'd 
(T3) 11 Csl IT 

(WO) 19 0Ca\2'G(.bl IGGxllOOl 
(lJ’b)lJ2CCal 837 (341) 

(1023) lG2fi Cal 2J3 (^95) 

(1022) 1322 Lali 350(350) 

1003) aCMad 103 (176) 

(1021) 1021 I’at 526 (627) It tho other 
pirU has alresdN invested lols of 
l loiiLi on the project which is 
ought CO t« restrained but he 1 
\ man of racan» who can casilj paa 
nil damages that ma> uliiiuatclj 


! granted ind the} 


(IJOO)G Ciia\ ^ 30s (310) 


It »hould not 


create a locilli new slate of things 
(192'') 1927 Mad 183(189) SM >,<1 omean 
• Ivtus at til 10 of fcint ind not, 
It some t me i iicr 01 lo it 

I (102 ) 1927 Mad ISS (180) 

13 (1010)1016 Cal -S’ (783) 

(U33) 1983 Lah ’03 (205) 11 Lih 330 
(1895)7 All 550 (553) 

(IbOP) 20 All 316(319) 

(1830) IG CaI ‘’6’ (205) 

(1020) 1J20 Cal "JS ("JS) 

(lO^’O) 1020 Cal 2"0 ( SO 231) 40 Cal 1001 
(1383)1033 SiDd ‘’0(26) 20 Sind L R 38 j 
I mproper delay II isliugfor njunc 
tioii against 1 fiingcment of trade 
inarh 

S aUo ffljfs in 71 2 2 i .Y ® fiefoi 

II (1001)23 Bona ’0 (o7) \ maiidatora in 

junction cannot be granted against 
a trespasser compslling him to come 
on the Uod on which he had ties 
pisccd to remoao an encroachmeul 
made thereon b> 1 im 

(l02o)10.S Sind 3i7 (318) Courts of 

equity a ill not giacaii order oaor 
the evcculio 1 of which tliea cannot 
' atch and which the} cannot en 
force A contract by which one 
jacta Is required to do numerous 
ind delicate eraieea for the other 
the performance of which need a 
pvtticular amount of vtill and fide 
lit) H one which cannot be spocifi 
callj enforced h) tliicata of penally 
(1010) 1313 Mad 240 (240) An injunction 
ciuuot bo asked for against a person 
whose cmploMiicnt whatever its 
exact nature so Jong as it continued 
entitled him to the cxcrcue of the 
tights propo cd to be restrained 

15 (lOlS) 1918 Cal 495(495) 

16 (IJ’5) 1925 Lah 6’3(C 9) 

(19J’)193’ Cal 3g3 (35C) Withdrawal of 
the relief for jemianent injunction 
Rs uiinecessara cannot j reclude the 
llamtiOfrora asking for a tempo 
rary injunction— Applicant pnt on 
terms. 

IT (1923) 1023 Pit 133 |133) 

(1033) 1933 Lah ->03 (205) 14 Lah 330 


TFJfrORAnr I^V^7^CTTO^S 


1, Tlie poNNCi- to giant tempotary iQjunctioas under O. 39 extends to an 

appellate Court in regard to appeals pending before it The provisions of 0 39 
apply also to iiroceedings in liquidation 

^ds a Comt inheient iuyisdtcUoa io grunt i i6mi>or>iiy injunction? It bas 
been held that the mheicnt lunsdiction of the High Courts, as Courts of Equity, 
to giant such injunctions independently of theCiiil Procedure Code, is beyond 
ill doubt {See also Notes under Note No 22, in/ta ) As regards other Courts 
there IS a contiict of opinion foi which, see Note 2 to S 94, a^ite and the under- 
mentioned cases ■* 

4 Applicability of the Rule to probate proceeding* 

It has been held by the High Court of Bombay that the Eule does not 
ipplv to probate proceedings on the ground that tne provisions of the Probate 
and Vdministration Act 1881, indicate the intention of the Legislature that that 
let iticlf should he looked to, for the powers necessary for the proper custody of 
property pending the proceedings instead of leaving the Court to act under the 
Civil Procedure Code * The High Court of Calcutta has held that, assuming that 
the piQMsions of 0 39 apply to such cases, theio could be no "property m dis- 
pute " m such a pioccodmg and that, therefore, no injunction can be issued 
under this Eulc, though, in proper cases, the Court could act under E 7, in/ra * 

5 ‘ Any property in dispute in a suit ' 

The Rule contoinplates eases where the properly in dispute m a. suit is in 
danger of being wasted, damaged, cfc * " Property m dispute m the suit ” moans 
anl\ such propert\ is is the subject.wattcr of the suit * For cases of suits for 
partition of joint estates $lp the undermentioned cases ® 

6 In danger of being watted damaged or alienated by any party to the luit ' 

An injunction cm bo granted under this Eule ooly if there la a real 
danger of the subject matter of the suit being wasted, or damaged, etc , by a 
party to the suit ^ Where th e re is d o allegation of danger of such waste o r 

2 192'i Lab C29 (62J) 

(fXlSlS Omlh Cis G5 (CS) \ chim tor 
mono profits is uot a claim foe 
specific nio\c ible property, but one 
for daiu'igcs Id such a suit dofoa- 
d-iut cannot bo restrained by an 
■ money 

onoy IS 

\\\ 423 

- - — j ,/v— t/.ssed for 

thosaJoof a maJilim, tlie Court 


in tbo suit * * * 

d (lb30) 17 Cil C14 (CIS) 

(leOGJOSuth WBMul(2} 

Note 6, 

I (1870) 13 Suth W R 00 (CO) 

U9QI)C Com L R 121 (121) 

(1906)33 C^l 203 (218). 32 lad tip 195 
U'C). 

(iaj5) 19 Rom 2C0 (271) 

(1920) 1920 C%\ 276 (293) 43 Cal 1001 

(1023) 1923 L.iU 227 (22‘-) When tboru i» 
a Ti-al danger of dinnKO or wa>Io to 
lUo suit prop’rty which is in duli-a* 


[See lUo (1932) 1932 Rom 16, (1C7) 
56 Horn 254 


21 (1932) 1932 Alad ISO (ISl) 

(1'131) 1934 Mad 199 (201) 
il93l) 1934 Lab 79 (SO) Order refusing 
temporary injunction to restrain 
decree bolder purebasor Irom obtain- 
ing posics'iou o( propcity — Order is 
one under S 151 
Note 4 

1 (1900) 2 Bom L R 797 (793) 

2 (1915) 1915 Cil 565 (5G7) 

Note 5 
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damage, the application should bo lejectod* But a mere allegation is not 
enough There must be proof of actual or reasonably apprehended danger of 
such \%a«;to or damage, before an injunction can bo granted* The question as 
to what constitutes sufhcient danger of waste or damage will depend upon the 
facts and circumstances of each case In order to show that pioperty is in 
danger of being alienated, some o\ert act towards the alienation of the properties 
such foi example as ncgotiitions or offers for sale should bo alleged and 
proved For illustratn e cases, see the undermentioned cases * 

7 Injunctionc in respect of judicial proceedings 

\n injunction can be gi anted to restrain ft parti fiom piocecding with 
judicial proceedings (other than execution proceedings) pending m the same or in 
another Court if such injunction is necessarj to pioaent multiphcitj of proceedings 
and not otherwise ‘ It can be issued even in respect of proceedings pending m a 
foreign Court if the partj to be so restrained resides within the jurisdiction of tbo 
Court issuing the injunction* In Madras bower er it has been held that such a 
power exists onl> m the High Court under its equity jurisdiction and not m the 
TOofus'il Courts * Speaking gencr allN, a cuil Court in the mnfussil, cannot issue 


lirnl, •> po'-sv.ssion au otd'jt (ot tern 
porirv injunclion tS'lnming dffen 
dim from u ing the !•« 

good 

(102-) 192^ Pit 111 (112) (Do) 

2 (1909) 19 Mad L Jout 302 (301) 

(ID’S) 1923 Oudh 099 (Gj8) 

3 (18"0) 14 Sutli 'N B 409 (409) 

(1902) 5 Oadli Cis Co (09) 

(1919) 1919 Mad 157 (155) 

(1925) 1925 Jfad 890 (o96} Order witUoul 
finding of danger of waste is ud»u$ 
tainalle 

'‘a(l"34) 1931 Cal 094 (C9o) 01 Cal 811 

4 (1870) 13 Suit) B9«i(96) Suit for spe 

cific sum of roonev Defendants 
admiaoon Ibat lie intends to invest 
H in tode is sufiieieut evideuce of 
Its b'^ing lu danger of bv-ing alien 
lied 

(1931) 1931 \ll 772 (774) Tlio enjojmenl 
of pro(etla bj a person entitled to it 
not vv iste 

ima’ Rms 18 (20) 11 Bing 47 

(ISoiillsjtb \V R103 (101) Insolvents 
inoni.\ in Court — Court ordenng 
livini.iitlo creditors instead of In 
Otlicul \* igne® — Rcnied) is tern 
porar) injuii uon 

(1923) iJ25 Lili 028 (r23) Dinger to 
esUU bj estruagant alienation by 
llie life Jiolder appiicnt 
(ISal) 10 Cil 225 (“’31) Nearest reversioner 
entering into co npromise decree 
with Ifiudu widow — Suit bj rcraolo 
reversioner to set it wide 
(16i7 7S) 2 13oin 232 (253, 230) Suit for 
redempUoa of English mortgage — 
Silo of the projertj bj defindant 
under Ins power of sale 
(lSa7) 1837 MI '\ N 42 (42) 

(1910) 


not an ahenation oe waste of pro 
iwrtj 

(1873) 20 SJth W R 11 (11) Property held 
not to be in danger of being wasted, 
etc 

(1900) 1900 Ml \V N lo9 (ICO) (Do) 

(1920) 1920 Cal 001 (COo) (Do) 

Note 7 

1 (1995) 18 Mad 838 (341) Suit to restraiu 
the defendant from oxocutmg or 
proceeding to exocuto a decree— 
Specific Belief Act, 1877, S 50 
Cf (a) 

(Rut see (1021) 1921 Pat 92 (93) 0 
Pat LJour 208 In tins case one 
subordinate Court issued an order 
requesting another Court of co ordi 
nate jurisdiction to prevent the 
Receiver appointed by the latter 
Court from interfering with the 
taking of possession of certain pro 
[KiCties Held, the order was with 
out jurisdiction The ruling can bo 
bupjvotled on the principle that in 
junction can be directed only to a 
|att} and not to a Court and on the 
ground that the receiver was not 
pvrty lU the suit U oodro/fe s I aio 
of Injunctions ith hdn p 1,>7 
Such injunctions can be granted not 
only m respe t of judicnl proceed 
ings pending at the time of the 
institution of the suit in wJikIi t^t 
injunctions are prajeJ lor, but s 


tiou for an injunclj n it 
the defendant in a j.i j < 
(roin piOaeculing an v. d •i » 
loicigu Court inmt j • — « 
verj early stage of t.< - » 

3 (1928) 1923 Mad 191(tj.j 


C P C 317 318 


o 
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an m]unction restraining proceetlings m a criminal Court,* though the High Courts 
can do so in proper cases ® Vide also notes under Note Nos 22, 23 and 24 

As regards ptoceedinys *» execution of a decree, it is clear that the High 
Courts have the power under their equity jurisdiction to restrain a party by a 
temporary injunction from executing his decree in another Court of even co* 
ordinate jurisdiction® But the mofussil Courts have no such poi\er unless the 
case comes within the terms of O 39, Br 1 and 2 or unless they could act under 
their in/iercjit powers As to whether and where the Court can restrain a party 
from taking such proceedings under the provisions of O 39, Er 1 and 2, see 
Note 3 above and also the undermentioned cases ^ \s to the inherent powers of 
tlio Court to grant temporary injunctions, see Note 2 to S 94, ante 

Courts cannot be too careful as to the mode in which their machinery 
used to delay a decree holder in another suit m obtaining the fruits of his decree ® 
Consequently an injunction in respect of a judicial proceeding should not be issued 
except m strong cases or unless the facts fall within the express proMSions 
ofO 39® 

K permanent injunction can, of course, be granted under the provisions of 
the Specific Belief Act restraining a party from proceeding with the execution 
of a decree m another Court 


7a Injunction in r«(p«ct of elcelson* 

A candidate for election to a Local Board has a right to pursue his legal 
remedies but save in exceptional circumstances, it is an abuse for a candidate 
to make his pursuit of his remedies m the civil Courts a weapon for dislocating, 
the electoral maclnnery and stopping an election * 


8 Right to worship 

No person IS entitled to enforce bis religious views upon another, or to 
restrain that other from doing any lawful act or from making any lawful use of his 
property, simply because it would not fit m with the religious tenets of that 
person so long as the right to worship is not interfered with, the o^^ner of a 
properti can do what he likes with it ^ ^\bere, however, such act or user amounts 
to an actionable wrong, it can be restrained by an injunction ® 


9 RcIibiou* office 

kn injunction can bo granted restraining obstruction to a person s perform- 
ing bis religious djt> ^ But no injunction will be granted which would have the 

the services of a priest whoin» 


0 US72) 17 Suth W RCtiC(iC) 

(lSJC)23Cal G10(C13 G17) 

(I'HU) 31 Cal 858(602) 

G (1880)5 Cal 80 (OC) On review from i 
Cal 360 

7 (1920) 192G Mad 112G (1127) Eiecntion in 
breach ol comj romiso nrrired at— 
R 2 applle-i. 

(lS7l)GBengL R 571 (571) A oUaining 
dccrcoagaiontZlforparlitionand poa 
session and, in execution trjing to 
oust C troiu i>ot&c$sioD— C can ane, 
lud I ray for temporary Injunction 

P (1S55)10 \I1 80(62) 

1 08-4) 22 Soil \V It 500(507) 

1J14) IJM Horn 148 (142) Suit nndei 
O 21 IV 103— Injunction rcatrain 
>ns deliver} of loxickviou ahould not 


be cranted 

. ) 1022 Bom 3B5 (330) 46 Bom 030 
10 (l&Ol) 14 Mid 107 (IbS) 

(1924) 1024 Nag 413 (415) (1891) 14 Mail 
425 (431) 

Note 7a 


I (1933) 1933 Mad 103 (103) 

Note 8 

1 (1923) 1023 I’at 200 (211) , „ 

2 (1928) 1923 bind 82 (84) 21 Sind L R 

308 Applicalion for iniunctioo— U>o 


junction 

Not* 9 

1 (lfS07> 21 Bwn 821(822) 
(16S3)11 Mad 450 (452) 
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^bey are unable to lecognise, or forbidding theai to employ a priest whose ministra- 
tion they desire ' 

The trustee of a temple may be restrained by injunction from making 
unjustifiable changes which would affect the character of the temple ® Similarly 
where a new seal sought to bo used in connection with a religious office had the 
effect, of extending rights winch, according to the old seal, had been limited the 
u<ie of such seal was held restramable bj injunction * 

10 ‘ Wrongfully sold in execution of a decree” 

The piovisions of this Rule will not apply unless the property is in danger 
of being wro7ij/ully sold in execution of a decree -I obtains a decree against R 
and m execution thereof proceeds to sell properties belonging to 5 B thereupon 
files a suit for a declaration that the decree is not binding on him for various lea- 
sons HeaIsopii>s for a temporary injunction under this Rule Does such an 
application ho ? No The reason is that until the decree is set aside it is binding 
on the partie-j thereto, and -1 has every right to execute it There is thus uo 
danger of property being wiongfulty sold in execution of the decree ‘ But suppose 
-J, in execution of a decree obtained by him against B, attaches or otherwise pro- 
ceeds against properties which belong to G, and the latter, thereupon, files a suit 
for declaration of his rights thereto and pra>3 for a temporary injunction restrain- 
ing 1 from executing his decree This is a case of properties being u>7 ongfuUy sold 
in executiou of a decree and the application for injunction is mamtainable under 
this Rale* The words "or wrongfully sold in execution of a decree were deleted 
from sub rule (l) by the Allahabad High Court by rule? framed under S 122 of 
the Code with the lesulfi that an application under this Rule was held not main- 
tainable in \llahabad on the ground that any property is m danger of beiUo ^rong- 
fully sold m execution of a decree ’ The said words have, however, now been 
restored See aho the Local Amendments for Rangoon, Nagpur and Oudh 

a US7S 79] 3 Nora 332 (231) 

(1927) 1927 Maa 1070 (1070) 

3 (1907 »0 Mad 153 (102 105, ICO) 

4 (1699) 22 Mad 139 (193) 

Note 10 

1 (1920) 1953 Mad 258 (258) 

(1911) 0 Ind Caa 227 (228) (Cal) 

(See also (19U) 1914 Bom 148 (149) 

RlaintiU defeated under O 21 R. 99 
and guin(, under K 103— Not enti 
tied to injunction against taliog of 

fb-e aUo (1933) 1933 Sind 118 (119) 

Where a inortt^cft or aXlaclua^ 
creditor prou-cds to sell the right 
title and interest of his debtor the 
balance of canvenience is m faTOor 
of the creditor and no injanctioa 
should issUo rcstnaining him from 
ejecting such sale during the 
^lendency of a suit to vrhicb be is a 
jarty and where his claim is being 
impafined) 

2. (1922) 1922 Lah 53 (58) Claim suit 

(1914)1914 Oudh 200 (207) Sons of jUdg 
nient debtor suing for declaration 
thatpropert) is joint family property 
and cannot be proceeded against 
(1931) 1931 Notes 18(d) 3o Cil \V N 910 
(911) Claim suit— The language of 


0 39, B 1, 0 P 0 IS wide enough to 
cover th'' case of a sale in eieeutiou 
of a mortgage decree 
(t92o)1925 Cal 233 (235) 

(1690) 23 Cal 351 (3^0) Oaim suit 
(1668)10 All 60 (63) Claim suit 
(1910) 7 Ind Gas 18« (164) 63 All 79 (Do) 20 
4]] 311 must be taLen to be oret 
ruled 

(1930) 1930 Lah 108 (109) (Do) 

(1870) 5 Beng L R 254ii Suit to set aside 
a mortgage executed to the defen 
dant and to restrain the sale of 
the mortgaged property in execution 
of decree obtained hxm ou the 
mortgage — 4 temporary injunction 
was granted restraining the defen 
dant from selling the property till 
disposal of the suit 
(1861) 4 4nWN 340 (349) (Do) 

(1885) 7 411 550 (oSi) Suit by son of judg 
ment debtor that property i^ not 
saleable 


Court need not order Petitioner 
to furnish security to comjensa'a 
opposite patty] 

3 (1929) U29 411 115 fUC) 
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Whero a caso comes under this Sule aa ayphcation for injunction is the 
proper remod> and not an application to tho executing Court for staj of execu 
tion * 

Where tho sale has already taken pheo uo injunction Will ho granted res 
training such sale ■' But an injunction can bo granted oven m such a case res 
training the dclixery of possession® 

In granting injunctions restraining sales m execution Courts should exor 
cise their discretion cautiously and aMsolyi and see that tho macliinory of the Court 
IS not abused for fraudulent purposes 

A Court is not doharied from rcstiaimnga partj in cases co\eied b> Er 1 
and 2 from executing Ins decreo m another Court merelj bj reason of tho fict that 
such Court IS of a superior (jjarfe to that of tho Couit %\lnch issues tho injunction 
inasmuch as the latter Court has jurisdiction o\er tho suit and to pass orders on 
all interlocutoii applications® 


11 Execution a( decree of Revenue CoMrt 

The High Court of Allahabad has held that the uoid decree does not 
include the decreo of a Bevenue Court, and that an injunction cannot be granted 
restraining the sale in execution of such a decree * Wliero, hou e\ er tho decieo of 
a Eel enuo Court is being executed by a cu il Couit, the High Coui t of Calcutta has 
held that an injunction restraining its execution can bo granted under this Buie on 
the ground that the decree in such a case should bo treated as a decreo of a civil 
Court for purposes of execution ’ 

12 Diipoiai of property in fraud of creditors 

in injunction can bo granted to restrain a threatened disposal of property 
in fraud of creditors hot her tho propettj is nioaeablo or immoveable ' But in either 
case the threat or intention to remove or dispose of property to defraud creditors 
tuust bo proved b> definite evidence * 


13 Again*! whom injunction can b« granted 

An injunction can bo issued onl> against a party to the suit and not against 
eithei a Caw I* oi a stranaer to the suit * 


, , jL - I 

7 (1011) 9 Ind Cis 227 (228) (C-il) 
a (1820) 23 Cal 3al (SoS 3oG) 

(1925) 192a Cil 233 (235) 

(See ftlsodSSe) 12 Cal 5Xa (518 519] 
Note 1 1 

1 (ISOi) le AU lOG (498) 

2 (1909) 1 Ind Cis 933 (93a) 36 Cal 252 
(1912) 15 Ind Caa Gil (615) (Cal) 

Note 12 


1 (189,) 10 111 186 (187} 

2 (1924) 1924 Lili 718 (718) 

(1917) 1917 AU 137 (140) 

(19'’5) l32o Oudh 098 (093) 

Note 13 

1 (lOOo) 2 AU L J GOl (COl) But a Court is 
bound to carry out an order by 
another Court for injunction against 
a party 

(IftOC) 23 Cal 351 (35G) Dulfiet Judge 
bound to postpone execution sale on 
in injunction by Subordinate Judge 


In claim smt 

(Seo i)s.o (ISSO) 1’ Cu 515 (518 519) 
Second Sub Judge cin order stay 
of sale to be held bj first Sub Judge 
— Obiter 3 

See nlso tbf Cocal Ah endmenfs 1 1 
It \ for Nagnir ana 0 idlt 
tSeo {193'’) 1932 Lili 515 (516) In 
junction to mother Cou'-t not to 
confirm m execution sale — That 


(103) 


(\805)2Ca\%\ H 521(523) But m a pro- 
ceeding under tho Guardians and 
Wards Act an iiijunetion can t<i 
issued to a person who is not » 
party 
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An miunction cfl7i be granted against persons within the Court’s jurisdiction O 
restraining them from doing acts outside juiisdietion though it will not bo granted 
unlesa the remed\ is likely to be an elTectue one** 1 

An injunction will not also bo ordmaiily granted against a person residing 
outside the jut isdiction of the Court granting it, and against whom the order cannot 
be enforced within that Court s jniisdiction ^ Where, however, the order can be so 
enforced,* or, where the person has submitted to the juiisdiction of the Couit,® it 
can be issued against him No miunction wiU oidmaiily be issued against Govern- 
ment OlheersfoHO /ide exercising rights or alleged rights in the course of their 
duti,® nor against public bodies under similai circumstances,^ unless it would 
amount to a mamfcat injui> to refuse to do so " 

\n injunction does not run with the land and cannot, therefore, a\ ail against 
property in the hinds of apurciiaser® But when it has been issued against a 
defendant it can, if the defendant dies, be enforced against his legal lepiesen- 
tatives 

An injunction c in be granted against a co-owner or a co sharer in possession 
restraining him fiom using the property in a manner which will change the nature 
of the property ” Gieat caution should, however, be exercised m such cases 

14 Injunctions >vill be granted only in any suit 

Before an injunction can be granted under this Eule — 

0) A suit must, in the first place, be pejidiHt/ Thus no injonction can 
be granted if the suit has not }et been filed or :t the suit has been 
disposed of * 

(ii) It must be pending on the file of the Court granting the injwiotion * 

15 Injunction in suit for declorotion only 

It would appear that a temporary iniunctiou can be granted even m a suit 
for mere declaration,^ but not wbeie tho plaintiff, if successful in the suit, will 
have to'biing another suit for enfoicing the right which heseeks to keep undisturbed 
by the injunction * It is also not proper, in a suit for moxo declaration) to giant 
an injunction staying another suit pending in another Court * It was held m the 

11 (1014) 1014 Cal 362 (304) 41 Cal 480 21 lud 
Cis bCl {8C3) 

(lOlS) lOlo Cal SO (30) 

12 (1028) 1028 Cat 203 (204) 

Note 14 

1 (1891) 21 Cat 561 (500) 

(1934) 1924 Oudb. 34o [317] ACourtcaunot 

grant a temporary injunction in a 
auit which has been dismissed for 
desalt but for the restoration oi 
which an application is pending 
(1910) 7 Ind Cas lb3 (ISO) (111) High Court 
cannot grant injunction after special 
leaae has been granted for apical to 
the l’ri>y Council 

(18Sn) 11 Cal 11G(14J) Ippelhto Court can 
giso injunction but not original 
Court alter its decree 

2 (l&Gl OC) 2 Eom H C B 98 (100) 

Note 15 

1 (1926)1930 Lah 523 (533), 1022 Lah 356 

udecided 
3 amend 


2a(19a3) 1932 Had 705 (700) 

8 (1023) 1923 Pat 209 (210) 

4 (1023) 1925 Pat 337 (339) If he has pro 
pert} within the jurisdiction which 
can bo proceeded against if he dis 
obe^s the Court’s order, the Court 
has jurisdiction to pass an order of 


cutting off pipe water connection 
from the plaintiffs house is main- 
tainable 
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undermentioned cise* that an injunction should not he granted in a suit for deck, 
ration where there %vas no claim for consequential relief oi pciroancnt injunction 

16 Duration of temporary injunction 

An order of temporary injunction takes effect onlj from tho time when it i3 
communicated to the partj * It terminates as soon as the suit m which it is 
granted terminates® eren though it may have been stated to bo “until further 
orders * 

17 Effect of temporary injunction 

An alienation made contraiy to an ordci of injunction is not, on that 
account void * But the partj guilty of tho breach will bo liable foi contempt of 
Court or damages ® {Vide also notes under Note No 18, “Bleach of injunction 
tn/ta ) 

18 Breoch of injunction 

An injunction although subsequently discharged must bo obejed while it 
lasts ^ When the injunction is disobojed, the party guilty of such disobedience 
can bo proceeded against for contempt under tho provisions of R 2, Cl 3 * The 
Court which granted tho injunction will bo the Court competent to punish disobe- 
dience* but it must bo sot ID motion by the aggrieved party and cannot act 5H0 


4 (1034) 1931 Cal G94 (696) 61 Cal 811 
, Nai« 16 

1 (1026 192G All 457 (458) 

1020) 1020 Nag 12 ^3) 

(1903) 26 aiad SCO (2C2) But tho facts 


injunction ato sufScient proofs of 
communicatioo 

(19191 1010 All 20 (22) 42 All 98 (Do) 

2 (1880) 10 All 606 (jll) 

(1935)1985 Lah 7i8 (719) Security bond 
given bj suretj to vacate order of 
injunction under this Eulc The 
order becomes incScctual as soon as 
suit IS disposed of and does not enuro 
to benefit of decree holder so as to 
enable him to enforce decree of 


gularitj but tbs sale will not bs set 
aside unless the judgment debtor 
has sustained substantial injury by 
reason of such irrcculacit} 

(See also (1025) 1925 Oudh 424 (425)] 

2 (1923} 1928 Lah 039 (630) 

Note J8 

1 (1915) 1915 PC lOG (109) (PC) 

(1912) 14 Ind Cas SS0($B2)(C4l} Da<. uclose 
the Court has jurisdiction over the 
subject matter ol tho controversy 
disobedience of its injunction is not 
punishable An injunction in matters 
bejond the jurisdiction of a Court 
is void and need not bo obejed 


as 619 

(620) 

(1631)0 Cal 445 (446) 

(1839) 12 Mod 35G (3G5) Lul a person not 
named in the pleading cannot bo com 


3 (1887) 7 AinV N 297(297) 

(1924) 1924 Mad 178 (179) 

(1930) 1930 All 387 (333) Tho words until 
further orders do not extend Us 
duration beyond the date of decree 
Note 17 

1 (188") 9 All 497 (500) 

(1889) 1889 Pun Ra No 144 
(1903) 25 All 431 (433) 

(19H) 1914 Lvh 3.,G (357) 25 Ind Cas ISO 
(181) 


and agents in the order an assistant 
in the firm not named in the order 
cannot be punished lot contempt of 
Court but (or assisting in a contempt 
of Court 

(1337) 9 \U 497 (499 500) 

(1916) 1918 Mad 340 (341) 

(1930) 1930 All 387 (388) Amendment of 


(1920) 1920 Nag 12 (13) \ sale held in 

Ignorance of an order b> way of m 
junction stvjingthe sale is an urc 


I (1914) 


transferred to another Court. 
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TT.o.'u in the matter * 

\pirt from the jroMsioua of Iho Code the High Courts have, under 
a.,thcnt\ conferred b> Charters of Iho Supremo Court and continued b) their own 
Letters pAtent, power of enforcing obcdtcnco of their orders b> committing the 
dchn<iucnt for contempt * 

19 Injunction to re*tr«in fnarriase 

\n injunction maj ho granted to provent tbo niarnago of a bride for a 
<^CDd time to another husband ^ But it tho brido is n Mnliomcdnn of ago and has 
cc&Mul to bo tbo wife of her former husband no lojunction to restrain the second 
marnago will bo granted either against herself or against her relations ^ 

\n injunction will not bo granted to restrain a Hindu woman from marry- 
ing her minor daughter to a thin] party pending a suit for spcciGo performance of 
a Contract to marry * But where tbo father of tho bndo hies A suit for injunction 
against his wifo restraining her from gising away tho bride in marriage, a tern 
porary injunction may bo granted inasmuch as tho father has tho predominant 
right to gn 0 his girl m marnago * 

20 Appeal 

\n appeal lies from an order granting aswolliis from an older refusing a 
temporary injunction under this Rule ^ An appeal will also ho if tho order purports 
to bo made under this Rulo even though tho Court had no jurisdiction to pass it 

It IS for tho appellant to show in appeals against orders under this Buie that 
the lower Court acted wrongly m tho oxcrciso of its discretion ’ The mere fact 
that tho appcllato Court might havo como to a different conclusion is not enough 
No second appeal lies from an order under this Rulo * As bas been seen m tho 
Notes to Ss OG and 104 tlioso sections only apply to appeals from Courts of 
tnfertor jurisdiction to Courts of superior jurisdiction and not to appeals within tho 
High Court, I e, from one or more Judges of tho Hi„h Court to other Judges of 
the same Court * No appeal will, therefore, ho under 0 43, B 1 from an Older of 
a Single Judge of a High Court, refusing to grant a temporary injunction Nor will 
an appeal ho under Cl li of tho Letters Pitent against such an order inasmuch as 
such an order is not a ‘judgment within tho meaning of Cl 15 " See also Note 2 

Pt 40, Cl lo Letters Rvtciit (Calcutta) 

4 (1003) yiad 401 (iOS) (1033) 1033 All GO (8C) 1932 411 L J 603 

i (1&S.)7 IJoraMl) [Uul Bte (1933) 1933 Lah 73 (74) 

(16S2) 7 liotn ^ (12) InjuncUon granted under inherent 

SeeHoUi pott Woodrafft 71 «( powers without uceio-rahla lujurj — 

I'' ho appeal lies but set aside m rcii 

(See (1934)1934 Lab 79 (60) Order 
of injunction in a case not coming 
under this Buie but jassed under 
inherent powers is not appealable— 
IteviBion howeierlies] 
la (1900) 23 hXad 517 (521) 

2 (1914)1914 Cal 531 (532) 

(1933) 1933 Nag 153 (151) D scretion judi 
punished under It 2 sub ( (3) belon] ciall} exercised — Order granting m 

Note 20 terim injunction should not be dis 

1 (1922)1922 til 441 (441) 

(1-133) 1933 Lah 282 (2So) It males no 
difference that coni-ciyuent lo the 
order a notice was issued to show 


(P 13) 

6 (1920) 1920 Bom 309 (311) 


3 (492) 

44 Bom 272 
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An oider directing the furnishing of security or the submission of accounts 
passed or directing notice to the opposite party on an application for temporary 
inijunction is not an order under O 39, R 1 and is not, theiefore, appealable 

21 Revision 

An order passed Without jurisdiction |o liable to revision But no revision 
will he on the mere ground of an error of judgment of the lower Court in the 
exercise of its jurisdiction ' 

Where a Court on appeal lenews a temporary injunction dissolved bj the 
first Court a revision may he against it * 

22 Power of High Court— Generel 

Apart from the provisions of the Civil Procedure Code, the High Courts 
have jurisdiction to grant temporary injunctions in suitable cases ^ The older of 
injunction will however ho directed to a paity and not to a Court ' But in the 
undermentioned caso^ it has been held that when the High Court deals, as 
appellate or revisional authority with a case coming fiom a mofussil Couit, it can 


only apply the law as would bo applied by that mofussil Court ajid that conse- 
quently it can only grant an injunction in such a case in accordance with the 
provisions of 0 39 

23 Power to restrain party from proceeding with suit in another Court 

Apart from the provisions of tho Code, the High Courts have, by virtue 
of their equity jurisdiction, power to restrain a party before them from piocceding 
with a suit m another Court * Such power extends to restiaming i. party from 
proceeding with a suit in a foreign Court but tho power in such cases should bo 
oxercisod with tho greatest caution * An ordei to t)ie said effect cannot, however, 
prevent the party from proeoeding with tho suit in tho foreign Couit hut if he 


[But ses (1034) 1934 Cal 713 (714) 
Ordpc of Judgo on the ongin-il -iKle 
refUMDg mtertm injunction — Ippetl 
lies'] 

7 (1912) 17 Ind Cis 301 (Sei) (Cil) 

(1633) 12 Mid 180 (187) No orders pissed 
before notice — Doss not amount to 
refusal 

Hate 21 

1 (1922) lO’I A1U41 (441) 

(1933) 1933 All 8G (88 90) 

[Seo also (1933) 1933 Lih 73 (74) 
Injunction grant'd under inherent 
powers — No irrepanble injury — 
CompeBoition by dimiges possible — 
No jurisdiction to grant injunction— 
Revision allowed) 

2 (1915) 191o Bom 2G9 (2 0) 40 Bom 86 

Note 22 

1 (1895) 22 Cal 71f (T20) Sigh Court has 
power to restr<iin i person who has 
not been dulyclectcd from cserc>s>u6 
the functions of a duly elected Com 
missioner 

(1932) 1932 Alad ISO (181) 

(1907) 34 Cil 07 (99) 

(1907) Ji Cil 101 (103) 

(1909) 3 Ind Gas 990 (992) 33 Bom 4G3 
(1925) 1925 Lib 242 (243) 

(192G) 1020 Hid 112G (1127) 

(1931) 1931 Cal 279 (281) 57 Cil J280 
(192SJ 1928 3fad 491 (49i) 

(1032) 1932 Mad 150 (181) Appeal from ex 
parte decree— Execution of decree 


restrained 

(193’) 1932 Cal 353 (360) 

2 (1915) 1915 Bom 140 (148) 39 Bom C04 
Judge sitting on the ongiuil side 
Las no power to stay proceedings 


405 

But the High Court cm restnin i 
person from proceeding with i suit 
ouUide its jurisdiction only if he is 
within IJie jurisdiction of the High 
Court and not merely where he. has 
property therein 

3 (1933) 1933 Mid 600 (501) 5G afad 5C3 
Dissenting from (193’) 1932 Mid ISO 

Note 23 


(1931) 1931 Lah G5 (66) 

(But See |1J03) 27 Bom 357 (3Cl) 


granted) 

2 (19<>7) 1927 Bora 135 (137, 138) 



I TniroBinv Injlnctions 2537 

coniCs uitlim the jurisiliction of the Court oiderinj; tlic jnjunction ho can bo com- O 
mitlcsl for contempt * 

24 Power lo ttsf procr^dme* pendinB m tubordinote Court 

If ‘jflicicnt grounds are made out i Hinh Court lias also power to stay pro 
cccdin^s in a CoJrt subordinate to it,* hut there i$ no such power if the latter 
Court Is not so suhonlinalo to it * ^ 

25 Form of tempormrjr injunctione — Srf tpl ’P term Iso 6 

26 Pamacc* for obtatnins injunction without reaconable and probable cauce S 95 

irr<- 

The iiucstion of ruisonablt. or prubablo cause is one of f ict * 

R. 2. [s3 4‘)J] (1) In. inj 'iUitioiiCbtiamm^ the defendant ® 
tion fiom (.onunittiD^ a breaeli of conti let oi otbei 

tra?o“"rif^iitmn^Vr mjtirj of uiiy huuh ^\ licthei LOinpensation ib 
continuance of elaiiued lu tlio blut OF iiot, thc phiintilf maj. at 
.iu\ time .ifter the coimncneomont of bint, and 
either bofoie oi after judtnncnt, apply to tlio Court loi a tempo 
rary iiiiunction to lObtiain the defcnd.mt liom uommittinj: tho 
broach of contract oi iniury complained ot, or any bieacb ot con- 
tract 01 injury of a like kind aiisin,r out ot the sime eontiact oi 
rek'itin,' to the suno piopoity or light 

(2) 'ibe Couit maj b\ Older -jTint Miob injunction, on such 
tcrnib ttb to tho duiation ot the injunction, keeping an account, 
•nving bccuiit} or othen\ifce, ab the Couit thinkb Lt 

(1) ^ caso of dibobedicnco, or of 111 of «?i?; such 
the Court ip unfintj (tmnjvnctwn mayoida the in ope) ty of the pel • 
son yuilty of such dtsohedicnce ot huich lo he attached, and may also 
order such person to he detained tn the cud pi tson toi a term not 
exceeding six monthb, unless in the meanlmc the Court dnects his 
} elease 

(4) No attachment undei thib Rule shall lemam in foice toi 
moie than one j ear, at the end ot ■which time, it the disohedtencc 
0 ) hi each continues, the piopcity attached may be sold, and out of 
the proceeds the Couit maj award such compensation as it thinks 
fit, and s/taZZ puj tho balance, it anj, to tho /in? fy entitled thei do 
[1877— Sb 498, 49G, 1359-^ 93, R S C , O 50 E 12] 

3 (1J21) 1921 Bom 128 (12J) 45 Bom (1894) 18 Bora 581 (581) (Uo) 

Note 24 (IJOi) 30 Mad ^20 1 27) (Do) 

1 (1681) Ibol All \V N 352 (353) (IJOa) 31 "Mad 510 (511) (Do) 

(1j 02) 2C Bora "SS (7J0) The High Court (X92o) 1925 L\h 212 (243) But m a suit for 
liai io\er to direct that cmuioal i mere declaration it is not proper to 

irocctdings m tho Court of a Magis grant an laiunctlou sUjiug proceed 

Into should be atijed until tho mgs in another suit pea()iug m ano 

disjosal of a Cml buit in wbicb tho tbecCourl 

ejnesUon at usue in the enm nal i o ^ (1931) 1931 All 57 (58) S3 All ISO 

cccdmga shall ha\c been decided Note 26 

(1692) 1C Lorn <2J (,31) (Do) 1 (1933) 1933 Lab 2C3 (‘>04) 11 Lab 4C 
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Note No 

Legislative changes 1 

Scope and principle of the Rule 2 

Injunctions to restrain breach of con 
tract 3 

‘ Or other injury of any kind » 4 

Grant of injunction on terms • S 


Disobedience of injunction — Effect . 

also Note 18 to R 1 
Power to grant temporary injunction 
mandatory form 


See Note 1 


Other Topics 

Injunction m election suits See note 2 F N (S)andrt5 (11) and (12) 

1 Legislative changes 

The svords ot any Imd alter the words or other injury a 
below 

2 Scope and principle of the Rule 

Thi3 Rule deals tvith the grant of injuncttoDS in a particular class of case^ 
nob cotered by the protisions of R 1, viz , cases of apprehended hi each of contract 
Qx other imury of any Kind Wbeie therefore, there is no such apprehended 
breach of contract or other mjurj of anj kind, this Rule will not applj * 

As has been seen in Note 2 to R 1 abo^o, tbo general principles goteromg 
the grant of temporary miunctions is tho same as those governing the grant of 
perpetual injunction Now S 66 Cl (/), of tbo Specific Relief Act, 1877, pro. 
Mdes that an in]unction cannot bo granted 'to prevent the breach of a contract 
the performance of which would not be specifically enforced, and under S 21 
Cl (a) of that Act, a contract will not bo specifically enforced when the non 
performance of it can be adcijuatelj compensated for, b> the award of damages 
This therefore furnishes nn important test to see whether temporary injunction 
should be granted in cases of breaches of contract Further the general principles 
goaerning the grant of an luiunctiOD under R 2, also govern the giant of an 
injunction under this Rule Thus — 

(i) Before the giantmg of an injunction under this Rule the CouiC 
should be satisfied that the plaintiff has a |»imo /ucic case * that 
the Couit s iiiteifereoco is necessary to protect him fiom irrepai 
able or at least serious injury ^ that the balance of convenience is 
in favour of the applicant ^ and that there is no other sufficient 


O 39 Rule 2— Nate 2 
1 (1930) 1930 Cal 753 ( 53 7ol) 

[But see (1933) 1033 Lah 73 ("4) 
Breach of contract already committed 
— Couit can act (s debifo ju&fitiae 
and grant injunction under S lal 
on proof of slrong prttia ficte ca«o 
and irreparable injury or inconveui 

laa (19341 1934 \11 8 G (STG) If relief sought 
by plaintiQ cannot Le granted tempor 
ary injunction cannot bei sued 
(1933) 1933 Lah 203 ('’Oo) 14 Lah 330 

la (1833) 1933 Lah 203 (20 ) 14 Lah 330 

Injunction to prevent breach of con 
tract to employ certain people can 
not bo granted as it cannot be 
specifically enforced 

2 (19 Cl 1J2G Lah 5S9 (o90) But the Rolo 
doeanotmevn that the Court should 
examine the merits ol the case 
clo&elj and come to a conelasion 


that the plaiiitiQ has v casein which 
je IS likely to succeed 
(1933) 1933 Lah 203 ( Oo) 14 Lah 330 
Fact that suit would be infructnous 
it no temporary lajuuclion is issued 
13 not sufficient lor i suing such 
injunction 

(1935) 1935 Sind 12S (120) 

(1934) 1934 Sind 13C (ISC) 

(1932) 1032 Sind ol (SC) 2G S nd L R 51 
3 (1333) 12 Bom 110 (IIC) 

(1933) 1933 Lah 41S (449) ApplicvUon for 
injunction in suit for infringement 
of copyright — Plaintifl s interests 
amply protected otherwise— Injune 
tion refused 

(1933) 1933 Lah lOlG (104,) 

(1934) 1534 Sind 13C (130) 

3a (1934) 1534 Sind IbO (181 1&2) Defeu 
dants menil ers of old executive 
committee of a socielv manag ng 
afivits after exjirj ofierioJ of oilics 
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rcmcdj ojcn to hmi which to piotoct lumsoH * For cases 
wlicro <iuch injunction was {.ranted, see tho undermonttoned cases ‘ 
(j (} hero a perpetual iniunction has not been asked for m tho suit,° or 
whero the facts show inma facte, that there is no chanco of a 
perpetual injunction or specific pcrfornianco beiUc; granted, a 
temporar> injunction will bo refused 

(ill) Dch> 111 bringing tho suit or applying for tho injunction will bo a 
ground for refusing tho same “ 

\n injunction under tins Rule al^o, can bo issued onl> against tho defendant 
n the suit and none else * It is not necc«'<«ari that tho defendant should bo In ing 
w-ithtn tho Court’s jurwliction 

Gcncrall> sjicaking, Courts will nol issue an injunction restraining a candi- 
oalo from jattiking in an election Further a Court holding an enquiry into 
the \alidit) of an election under tho District Municipalities Act, has no jurisdic- 
lion to grant an injunction restraining tho candidate from taking Ins seat The 
rule extends to proceedings under tho Guardians and Wards Act 

Tins Rule apjihcs to proceedings under tho Chota Nagpur Tenanej Act M of 
1003 See S 2G5 (3) tlicrcof 

3 IfijuncUon lo reitraSn breach af contract 

Pending a suit relating to a contract, tho Court can, under this Rule, grant 
an injunction restraining tho comaiission of an) act which will m\ oho a breach 
cf tho contract * llcforo such injunction is granted, howoser. tho applicant must 
satisf) tho Court that there IS a completed contract under which ho has acquired 
a right’ and tint trrrpardff^ injury will bo sustained b> inm unless the injunction 
is granted ’ Further, as has alrcsd) been noticed under tho piOMous Note, no 
injunction will bo granted in respect of a contract ofuluchsiccificpetforviance 
criff I* refused Tliua, 


(i) no injunction will bo granted 
hrcacli of an agreement to 


— LlcctiOD of iicH oftice L«arer tali 
dill of u Inch uqueitionLd 
Itiae cf injunction i« unjustifiaUo 
dt caukinj; tBCou\eiiienca and mis 
chief 


anoihcr Court under equiUbie juris 10 
diction— lie would r4i*e plet of want 11 
of jutindictiou 111 that case and 
therefore injunction should not ho 
Cranted 

5 (1801) 14 Mad 18 (21) 

<1003) 20 3Iad 1C8 (176) 

C (1912) 15 Ind Cas 014 (015) (Cal) 

7 (1677) 1 Com 550 (554) 12 

(1882) C liom 5 (7) 13 

(1682)0 Com 200 (283) 

(l&SJ) 13 Com 50 (57) 

[bee aho(1934) 1034 All 670 (876)] 1 

9 (1899)20 411 345(346) 

(lO-’J) 1J33 Lah 203 (20 j) 14 La li 330 
(1935) 1935 ill 100(110) 

<1913)20 Ind Us 070 (077) 41 Cal 364 2 

Suit to dccliro the election of the 
defendant to the Bengal Legulatiae 3 
Connell as \oid 4 

(1933) 1933 Sind 20(20] 20 Sind L R 33u S 


to restrain mairiago* or adoption’ 
mirr\ ondopt respectuel 


Improper debj in 'ijpljiug for 
injunction against infringement of 
trade maiL 

Sfeahotastsxn ItuU 1 Note Z I 2/(13) 

(1923) 1023 Lah 47 (48) T9 Ind Cas 233 
<1918)1918 Pal 582 (582) ^o power lo 
issue injunction against non jartj 
to suit 

(1931) 1031 Cal 279 (280) o7 Cal 12‘50 
(1923) 1923 Lab 47 (48) 

(1926) 1926 Mad 1147 (1147) 

[See also (1233) 1933 Mad 103 (103) 
Injunction slopjitg ejections to a 
District 13oard— 2iot lo Lo granted 
except in exceptional circumstances 
1923 Mad 4Ta Dist 

(1921) iJ24 Mad 797 (799) 47 Jlad 700 
(1914) IJ14 Lah 130(180) 28 Ind Cas 351 

(851) 

Note 3 

(1912) 16 lad Cas 3oJ (3C1) (Cal) TJje fact 
of operation of fis pendens is no 
answer to the application 
(1926) 1926 Mad lI2o (112") 

(1631 S2) 6 Bom 5 (7) 

(1877) 1 Bom 5a0 (554) 

(1920) 1920 Lah ISG (438) 

(1876) 1 Cal 74 (78) 

(1839) 13 Com 56 (57) 


o 
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(a) no injiinction \\ill bo granted to lestrim breach of a contract m 
restraint of trado or profession But a contract to supply 
goods exclusively to the promisee® and a contract ' to sor\e the 
promisee exclusively for a period^ are not contiaots m res- 
traint of trade or profession and an injunction can, therefore, 
bo granted to restrain bieachcs of such contracts, 

(lit) no injunction will be granted which will have the effect of com 
pelling the employment of any person, in matters reQuiring 
services of a personal nature,® 

(jt) no injunction will bo given where the ciicumstances undei which 
the contract was made are such, as to give the plaintiff an unfair 
advantage over the defendant ® 

(i) no injunction will be given where money compensation will 
affoid an adequate relief for the non performance of the con- 
tract 

Where the defendant alleges a breach of contiact and refers the matter 
to arbitration under a provision contained in the contract, and the plaintifl 
thereupon files a suit attacking the contract and asks for an injunction res 
training the arbitration proceedings pending disposal of the suit, the injunc- 
tion asked for will not be granted if the suit is based on a denial of the existence 
of the contract, but will be granted if the suit is based on an attack of the 
contraot on equitable grounds Itko fraud or misicpicsentatiou on the part of 
the other party 

4 Or other injury of any kind 

Under the old Code, the words ‘of any kind weie absent It was hold by 
the High Court of kllaliabad that the word ‘injury’ referred only to injuries akin 
to bleaches of contract and that, therefore, no injunction could be granted m 
respect of other kinds of injury such as trespass or nuisance ^ The addition of the 
words ‘of any kind after the words ‘or other injuiy m the present section, makes, 
it clear that an injunction can bo granted to restrain any of le^al injury The 
word injury connotes an act or omission contraiy to law, ro>uIting in an infringe- 
ment of a right vested in a person Thus an infriUoement of a copy light or of a 


c (1903) 20 Mad 103 (176) 
7 (IbOl) 14 Mid 18(22) 


(1933) 1933 Smd 20 (20) 20 Sind L U 335 
[See also (1933) 1933 Lab 73 (75) 
Injunction under inherent povets— 
No dinger of irrepirabJe injury — 
Compcnsition in damages possible — 
Injunction not to be granled-^Dis 
obedience of prior injunction — No 
ground for grant of injunction 
igain) 

11 (1919) IJIO Cal 1012 (1043) 

(19191 191J Cal 89 (90 91) 

(lOlj) 1913 Cal 820 (S27, 82b) 49 Ind Gas 
, 9sa (JOO) 

(1920) 1920 L.ih 97 (90) 


[See also (1920) 1320 Cil 00a (90S)] 
(1927) 1927 Smd 162 (IbC) 

Sate 4 

1 (IJOO) 22 Vll 449 (4...0} 
la(lJ20) 1920 Lih 430 [437) 

[1933) 1933 All 344 (345) 55 All 399 (Direc 
tins of 1 Conipdnj excluded from 
participation 111 the man igement of 
the comptn> — Injunction may to 

(1904) 27 Had 409 (415 417) 

(Sea also (1J33) 1J33 ^ftg C2 (CG) 23 
Nag It K 332 Injunction against 
marriage of a minor — Under S 13 of 
Guardians and W irdi, tet— Deemed 
i» under this Rule taken nith S 141 
— Injury is to the per'-on of Iko 
minor by a p rmanout marriage to 
unsuitable hubbandj 

(1027)1327 Smd 162 (IbO) 21 Smd LR 
SOC Arbitration proceedings null 
and void and not ihcccforo causing 
any injury’ 


I 
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trvlo or in obstruction to i rij,ht of ciseincnL® or to tho oxeiciso of lights 

of proi’crlj* or of i nglit of public Morbhip* or tho commission of a wasto oi of a 
nuivincc* are ill injuries in rc«pccl of \Tliich an injunction mi> bo glinted under 
this Kule Ilut the lawful exorciso of a right \estcd in i poison cannot fuinish a 
gro-nd fur grinting in injunction rcstnining such poisons fiom exercising it ^ 

It IS not ncccs<iri tint tho injur) should hnio been actually suffered 
tbcuch it 13 csscntnl tbit the Cturt should bo sitishcd that there is a real or 
rci'«('riblo nj jiroliominn of «- uch in ju rx * An in j unction will he icfuaed if the 

• . .. . belonging to iittitioner tor 

litiding goods 

(1S33) 23 itom 144 (145) Oiio member of 
the fiiiul) prevented ftom tiking 
pttt in tbc business of tliofimily 
firm 

(ISC2)1 Mid 11 C U 311 (348) Pirtner 
cvcludttig Ins CO piilucr from tho 
} ktlneikbip bwsiac^s 

5 (1831)1301 448 (40:) ISImlApp 50(PC) 
r (1833)2 VII 303(371) V pluntiS his no 
riglit to the remoMl of trees jhntcd 
)>f tbo dcfcDiUot on Ins own land 
until the plaintifl g enjoyment of hu 
vnn land is direct)} and immedi 
Atcl} interfered witli bj tbo grontb 
of the tree-. 

(190d)32 C>1 C37 (700) Defendant the 
owner of a slicDae fictor} duebarg 
ing into Municipal detm refuse 
liquid of oflensns cliacaeter inter 
knng with tlio ordinac} comfort of 
the pJiintifJs occuj ition of pro 
I'Cttr 

(1904)31 Cil 214 (231) W aale by a Hindu 

7 (1922) 1922 bom 385 (330) 4C Dorn 939 
Itiglilful Lvocutiou of decree cannot 
le provoiUcd 

(1923)1323 Lah 47 (43) V suit for a 
declaration tbit a certain person u 
not eligible to stand as a candidate 
cannot be said to bo a soil for 
rt&lraining liiin from coramitting an 


2 17 Horn ''4 1 lOO) Trade laitk 
(1901) *5 Loin 433 (4i 21 (IX) 

(ljl3) 21 Ind Cat 2 1 (.G2) 40 Cil 570 
Trade nine 

(li’2) 1J22 Smd 81 (■'.) CaSindMlSl 
(Da) 

{l./0')35Cal 103 lir-) C piriglil 

3 (I-jDIO vn:i.)(2o0) Ob.inutnn to light 

and air llircugh x window 
(I-.!) 8 Horn '5 (9-) (Do) 

{le71)SIV.iaH C U 181(194) (Do) 
(l'-jj)C3Um7«J>{T'.s) (Do) 

(1 02) 2G llonl 374 {37 p.) (Do) 

(1 •041 28 Uirt .93 (301) 

O'OjJ. 9 Doni 157(1(0) (Do) V» injwne 
tion IS not to lai given when llie 
rc&ibls' in damages u considered 
adtaiiSti.- 

(IWJ9) 22 Mad 251 (25j) (Do) 

<lS-7) U Csl &3J (8-^5) (Do) 

<1j0i) 31 5Ud 171 (173, ITC) I locking up 
lb,, cnlraiiec of a cliannci 
<l'tC5)2SMaJ 13 (Ifi IT) 01 (ruction (i 
watercourse or nslil to >1ow of water 
<100C)4 CalLJcur 370(3 !m) UCilWM 
sS liilctfercocv. with tho uitural 
dow cl water 

(1900) 24 Irom 188 (192) Vn tniunctioii 
will bo granted to restrain n {•erson 
from Using % wa} for a purpo a 
difltrcnt from that for which il w\a 
granted 

(tool) 21 Cal 944 (950) Tree, oicihanging 
n,;ighbour a land 

-i (lb.i0)12 All 43G (437) (PC) Joint owner 
excluding the co owner from poe 

session 

(1914) 19l4Cal3C2(3C3) 21 L C bCl (8C3) 
41 Cal 430 Ono co sharer using pro 
peity In a manner ivbicb will change 


(1920) 192G Mnd 132 (132) Ingunct on to 
restrain elected candidate from t>vl.mg 


(1904) 31 Cal 174 (178) Erection of an 
ia<digo factory b} tenant on part of 
land demised rendering it unfit for 
purpose of tenanej 

(1867)14 Cvl 23G [23J) Cosharer misused 
joint propertv 

(1691) 18 Cal 10 (20) 17 Ind App 110 (P C) 

(1902) 29 Cal 600 (502) Illegitimate Usa of 
the famil) propert} or acts amount 
mg to ouster 

(1&97) 24 Cvl 2C0 (2G1) Vtt threatening 
danger to a jerson’aland 

(1083) 0 Cal 75 ("9) Defendants using 


(1868) 10 Sulh \V B 435 (435) Obstruction 
to watercourse — PlaiutiS bound to 
make out mjurv 

(18C9 -0) 5 JIad H C U G (24) Obstruction 
to walcrcour,a or right to flow of 
water — Injury must not be trivial 
8 (1920) 1920 Laii 436 (433) 

(1908) 32 Bom 146 (148 149) 

[Sea also (1923) 1923 Bom 231 (283) 
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applicant has acquiesced in the act or omission complained of ® 

5 Gr&nl q{ laiunction on terms 

Sub rule (2) erapowerb the Court m ferantiog injunctions to impose such con 
ditions as it deems necessary Thus it may call for an undertaking from the 
plaintiff that he ^\ill abide by any order a\hich the Court may make as to damage^ * 
Or where the plaintiffs are a foreign firm and do not carry on business in British 
India It is reasonable that they should be put on terms * 

6 Disobedience of iniunction Effect — See also Note 18 to Buie 1 

\ disobedience of an order of iniunction is a contempt of Court Sub rule (3) 
confers on Courts the pouer to punish such contempt and further presaibes the 
piinislinicHf to be awaided therefor * ^ hile the High Courts as Courts of record 
have inheient jurisdiction to commit for contempt, the other Courts have no such 
power apart from the provisions of this Rule * 

The provisions of the sub rule apply not only to disobedience of an order 
issued under Cls (l) and (2) of B 2 but have a more general application and apply 
equally to disobedience of all luinnctions issued under S 94 of the Coda * 


regards the power conferred by this sub rule for punishing disobedience 
of injunctions the following points must he noted — 

(1) The Court xihich ordered the injunction is the Court which can 
punish its disobedience Thus where an order of injunction avas 
passed by a particular Court and the suit was thereupon transferred 
to another Court it was held that the latter Court bad no power to 
punish disobedience of the toiunction passed by the former Court * 

It has also been held that an interlocutory application to punish for 
contempt under this sub rule caunot be transfened to another Coui>» 
and thus give that Court jurisdiction to deal with it But a Cour» 
to which the business of the Court granting the injunction has been 
transferred under S 150 of the Code can eserciso the power of 
punishment under this sub rule ‘ The appellate Court has the same 
power to order punishment as the original Court 

(2) 111 taking action under this sub rule the Court cannot act suo molu- 
but only on the application of the aggrieved party ^ 


Tbieatened nuisance] 

9 (18S3)9 Cal 009 (Gl*’) Tenant ol an agn 
cultural holding planted bis land 
'hivh mango trees to the Lnorvledge 
but Titbout the consent of bis land 
lord — Landlord standing by lor 


ting certain properly pending de i 
Sion of the appeal the Court can 
punish the part} in contempt under 
O 39 K. 2 (3) 


Note 5 


Plaintiff a foreign firm— Security 
taben for possible loss to defendant 
by iniunction 
Note 6 


Ibe 

appointment of a receircr opetatei 
IS »o jojunclJon so Sat as the parlies 
bound by tbe order ire concerned 
[See also (1939) 1933 Nag d (04 Go) 
‘’SNagLR332 Injunction against 
a minor s marriage Under S 12 of 

Guardians and W ards Act— Deemed 

as under Ibis Rule taten w t“ 


- » party 

to an appeal disobe} 3 an injunction 6 

order restraining him from aliena 7 (1903) 20 Mad 494 (49 ) 



L 


Tciiron^Rr Injlnctions 


5543 


\s regards the ;>c»ia7/y for disobedience of m injunction it has been held that C 
the sjb rule ‘‘hould be &tnctl> construed and thit it cannot bo read as providing 
an\ pcraltv o'hcr than tint sixctftcally mentioned in it ® Tlius the disobcdienco 
vi.H rot render anj transaction void,* nor can a <;eparato suit bo filed for damages 
for non CO nihincc with an order of miunclion,'* the sis months period of deteu 
tion I rt'Cnbod in the sub rule cannot even indiicctlj be added to " But the two 
modes cf I uni«bnicnt prcccnl cd are onU alternative ind It is not necessary that 
ai'achnicnl should le elTcctcd before impn«onniCDt is ordered^® Where an 
lOi^nc icn v\»s I'.cucJ against a person restraining him from bringing about the 
marra^c of a girl, but the marriage took ilace, the person injuncted not being 
ri«p(.n‘-iHe for it and lie was sought to be punished for contempt on tho ground 
that lie did not do all in his power to prevent the marnioe, jt was held, refusing 
the aj 1 Iication that tho injunction order contained no diicction that ho should do 
all in his power to prevent tho marna,»e ** In another ease, whero a company had 
been restrained from holding a meeting but tho sh irc holders had not been 
restrained from voting and, at a meeting held in a pnv ito house, some of the 
share 1 uldcra attended and voted, it was held that they were not liable to punish- 
ment for disobedience “ 

Mthougli there might bo a breach of an injunction m tho literal sense >et> 
if the partv acted m Qoed Jaith and without any intention to viol ite tho order, he 
will not bo h vblo for punisbmeat 

Where an injunction has been di6obe>cd the fact that the injunction has 
been subsequently dissoUed will not exempt the party from punishment®* 
\hhough an injunction tabes ciTcct from the date ol the service of tho order, yet, 
if tho order had been passed m tho presence of the counsel for both sides, it 13 no 
excuse to say that the order was not communicated to the party persojialli/ 

\ person against whom no injunction has been ordered cannot bo punished 
under this sub rule on tho ground that he abetted the disobedience of tho order 

bn undertaking not to alienate, dal> recorded m the order of the Court, 
amounts to an injunction and a breach thereof is liable to be punished under 
this Rule 

7 Power l« grant temporary injunct'^'* mandatory form 

Courts in England have power to grant temporary mandatory injunction® 

In a Bombay case, Beaman, J , held that the power to issue such an injunction 
was not within the scope of O 39 and doubted whether a mofussil Court in India 
bad power to issue such an injunction * The povver vras, howerer conceded m 
has b een affirmed beyond all doubt m a 
• it before committing him for 


(1014) 1J14 '\Iad 111 (2) (142) 

(1017)1017 5Iad 448 (440 431) 30 Mad 007 
(1027) 1027 Cal 308 (OOO) In factanatUch 
ment 19 not a proper puoisbment 


bad no notice of iniuncUon — Court 
znuit gue bini an opportunity to 


19 (103ljl931 Bom 500 (510) 33 Bom LB 

1100 (1112) 

Note 7 

1 {1785)1 Brown Ch Cas 588 Robinson v 
Lord Byron— Br/rrrrd in 24 Ind 
Cas 625 

(1663} 34 Ch D 1 (10) Bonner v Great 
NVesternRy Co , Ltd— Br/rrreJ in 
1918 Mad 588 

’• (1914)1014 Bom 42(45) 38 Bom38l 
3 (1914) 1014 Eom lOo (197) 
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2 number of other cases * 

8 Appeal 

Vn appeal lies from an order under this Eule whether the order is one in 
flieting punishment or one refusing to take action ^ An order refusing to discharge 
an injunction issued under this Rule is also appealable 

No second appeal lies against an order passed on appeal from an order under 
^iis Rule ^ 

As to whether revision lies against an order under this Rule see the under 
mentioned case ^ 


Before granting in 
junction Court tc 
direct notice to op 
posite party 


R. 3. [S 494] The Com i shall ID all cases, e\cepfc where jfc 
appears that the object of granting the injunc 
tion would be defeated by the delay, before 
gianting an injunction, (hrect notice of the 
application for the same to be gi\en to the 

opposite party 

[1877— S 494, 1859— S 95] 

Synopsis 
Note No I 


Scope of the Buie 


Appeal 


1 Scope of the Rule 

Courts hi'iO jnnsdiction to grant an injunction ex parte But it should not 
be so granted without stiono and grave reasons * In other words except where 
the dcia> involved in the issue of notice will defeat the object of the injunction 
notice should be ordered to tire party before injunction is ordered against Inm^ 
An injunction granted in Molation of this principio is irregular ^ 

In an appeal from an older granting an cd infeiiw injunction the appellate 
Court under this Rule can pass an order pai fe staying the operation of the 
injunction order * 


2 Appeal 

No appeal lies from an orclei directing notice before granting injunction ^ 


4 (1918) 1918 Mad S88 (589) Lcarain J in 
1914 Bom 42 35 331 not ic 

copied 

(1927) 1927 Mid 210 (211 212) The power 
exists under S 1 j 1 lud not under 
0 39 

{192‘>) G7 Ind Cas <42 (<43) (Lah) But an in 
terlocutorj injunction of a mandator] 
nature which does not restore an] 
previous!) existing state of things 
but which directs defendant to estab 
lisb a new state cl things 
Note 8 

1 (1920) 1929 Nag 273 (273) 

(191G) 1916 Mad 440 (44<) 


an injunction is one under 0 39 R 2 
and la appealable under 0 43 K 1 
(1931) 1931 Bom 509 (510) Undertaking 


2 (1901) 24 Mad 447 (449) 

3 (1933)1933 Lah 104G (1047) Proceedings 

for temporarj injunction are a case 
and revision lies 

Order 39 Rule 3 — Nolel 


s (1932) 1932 All 223(224) Stay of mjunc 
tion restraining nominations in an 
election 


Note 2 
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Order ler injunc 
lian may be di* 
cbarced xariedoraet 
•tide 




Sceye ol the Rule 


R. 4. [S* ■1^6.] Any order for an injunction 
may bo di!>ebai^ed. or ^ aried. or set aside by the 
Court, on ajtplieation made thereto by any party 
di*",ati&licd with such order. 

40G ; IS.')!)— s. fl3.] 

Synoii^is 

Nate No Note No 

1 Appeal 2 


o. 


0//j«r Topics 

> It n 1 r ut t itning injunitton cn in-ultuienl gTovind- S 05> 

1 Scope oI the Rule 

" ' Hull ]•, iiiicntlcil to co\or two cl tssCs of ciscb — 

n t \\ lioro tit urficnl order cx parlc Ins been undo under R 3, iind 
2} \\ lirre in injunction order alrctd> in force, has owm^ to ficsh cir- 
ciimsiiMCL'i liccomo unduly httsli or unnccosbarj oi uiiworliablo ^ 
1 •• nut intendod to Mst at nmght Uio ordinary Rule that where an 

injui I 1 n I" I ten onlcretl iftcr granting etch s.ido an opportunity of being heard, 

It 1 I d laimot lit, interfered will) c\ccpt on tho picbcutatioa of now matter 

not li'le when llio origin il order was pas.»cd ^ 

Wiiirc in injuiictum 18 dissolved under this Rule, tbo plaintilf may apply 
agiin I I ijunclicii if hocm mitoout i sullicicnt case* 

2 Appeal 

\ii rUr under tins Uulo is appciUblo under 0 43, B 1 (i).* 


R- 5- [>i- An iDiuDCtion directed to a corporation is O. . 

injuneiien to cor bindiu^j uot odI.v 00 the coi'poration itsolt, but 
por"auoB binding on aKo OH dll iHeuibcra and officers of tho corpora- 
iiaofrieen wliosc pcr&onal action it seeks to restrain. 


Synopsis 

injunction Bgaintt corporation* —Note No 1 
1 Injunction againat Corporation* 

\'j to what 13 a corporation, see tho undeiiucutioned caio * 

Vi to tho right of an individual to get an injunction against a Corpoiation, 
icc the undccinciitioncd ca^ie.* and tide also Notes under Note No 3 to E 1. 


supra 

Order 39, Rule 4— Note I 

1 (192a) 1029 Mud ^03 (601) 

2 (1929) 1029 Mid 603 (801) 

3 (1677) 2 Bom 252 (250) 

Note 2 

1 (le93)10 U18{0) 

(1J13) 20 Ind Cas C53 (C5l) 35 All 425 Tbe 
tjipe tl ]« not limited Co an afUrnii 
ti\c bul includes 1 ncgatiio order 
also 

11029) 192J "Mid 803 (SOI) An order sUying 
dehicrv ol jiropcrCy id execution 
uodcr b 39, It 1 na* passed after 
notice Tho nou ipphcanl without 
DiiDg an appeal applied fur dis«ola- 
iion oE the order under O 89, R 4 
and the Court apjiointcd i rcicivcr 

C. P, C. 319 A 320 


TiiG DOD applicant appciled Irom 
that order Jleld that the Loner 
Court had sot really wtjed Us ori- 
ginal lajuuction staying delivery 
though It purported to do so by 
apjointiug a receiver Ihe origiual 
o^ei staying delivery remained iii 
full force and was reiterated la the 
revised order Whatever bo the 
scoje of 0 39, R 4 it cannot bo that 
aptrty cm appeal agnnsl a uieca 
reiteration of the origmal order of 
injunction when he has failed to 
ippeal igainst the original order 
Order 39, Rule 5 — Note 1 

1 (1917) 1917 L B 3G (37) 33 Ind Cas 572 (573). 

2 (iS.f) 1 Loin 132 (142) 
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INTERLOCUTORY ORDERS 

R. 0. [S 498] The Court may, on the application of any 
paity to a suit, older the sale, bj any peuon 
int«7m^air named in such order, and in such maunei and 

on such teims as it thinks ht, oi any moi cable 
property, being the subject nudtei of such suit, oi attached lefoi e 
judgment in such smt^ vrhich is subject to speedy and natuial 
decay, oi uheh foi any other )ust and sufficient cause it may he 
desirable to hate sold at once 

[1877— S 498; R S C , 0 50, R 2] 

Synoims 

Note No [ Note No 

Legislative changes 1 ) Scope of the Rule Z 


Other Topics 

other just a id sufiic ent cause See Note 1 

1 Legislative changes 

1 Tbo words or -ittached before judgment in such suit are sew 

2 The words or which for any other just 'ind sufilcieut cause it maj bo de»irable to 
have sold at ouco are also new and biio been added in older to empower tbs Court to order 
sale of securities when the s^ato of the m-irlel require* such a course 

2 Scope of the Rule 

This Bulo \Till apply only if tlio property is citbci the subject matter of the 
suit 01 has beoD attached before jadgment id tbo suit ^ An order undei tins Buie 
can be pissed onl> ou an application modo therefor and after notioo to ill the 
parties concerned ^ The Buie does not empower the Court to appoint a 
commissioner to sell anj crop on the property attached * 


Detention j/esfi R. 7, [S 499] (1) Thc Coui fc , On tbc 

lTTt4lc7rnHcV% ‘^Pphcation of anj paitj to a suit, and on 
siitf such terms as it thinks ht, — 

(a) make an order for the detention, piesei^ation oi 
inspection of an} proporU nlncU is the subject maitei of such 
suit, 01 as to uhieh any question may aiise tJieiein, 

(b) for all or any ot the piuposes afoie'^aid <\uthoii7e any 
peison to enter uj^on or into anv land oi building in the iiO'^sess- 
Sion of am other paity to such siut; and 

(c) foi all or anj of the purposes afoie^aid authoii/e au> 
samxiles to be taken, or an> observation to be made or expeiiment 
to be tiled, n hich ma\ seem necessary oi expedient loi the 
purxiose o± obtaining full infoimation oi evadence 

(2) The provisions as to execution of piocess shall ajjpl't 
mutaiis mutandis^ to persons authorized to enter under thi-' nuie 

[1877— S 499; B S C,0 50, R 3] . 
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Stjnoi siS C 


Note No. 

LeSi»l4li»F chsnsct. 1 

Scope of the Rule. 2 

Inepectien of lubject laolter of luit. 3 

Intcnlorj- 4 


Noto ^l 0 

Applicolion for »ucK order to be after 
notice 5 

Power to allow parly to draw money 
paid inlo Court pending decuion 6 

Appeal 7 


O 


1 Legitlatiie cbangei 

Tl » rl. t 41 li 


le J 1 t 


«hi h in 


Other Topu* 

(1) 4ni Order to rro^Iuco ^roicrt) Sco 
I *N* (1) 

ttoii«iou Seo Koto 7, P X (1) 

X ]t, sli II 1 itr arlso tlicrcin ' m Sub nilo (1) (a) 


Noto 


2 Scope of tbe Rule 

The fir t pir. nf the Jlulo 'ipphes to cases wltcio tliu uticlLo no m tho 
pO"C‘‘.«i 1 1 < r Cl st(Nl% of tho pirlj i,.nnst whom tho order is innle^ \s to tlio 
lower fC t juss in order under this Kulo in Probito Proceedings, 4 cc tho 
Jndertnrnti ncl civcs* 

3 Inipectien of lubjecl mailer of <utl 

inrosjectof tho property of ono i>eison a riglit iicciiics in fnour 
of iiKi! (r Jii i tint n^ht cannot ho iiieisurcd without inspection of the piopcrty, 
such in'-i’cctmn c-in bo ordered under this llulc * Thu> in i suit foi dnuiaeCS 
allogal I I hate I ten ciuvjd t<i tho plaintiff by tho defcnd'Hit » construction m liis 
prcmiM.-^ the extent of tho 'illc>,c<i in)ur> has to bo iisccrtaincd and tiio Couit has 
junfidicin n under this Pule to order un inspection for tbo piiiposo ^ Simihrly 
where tlic <iucstinii to ho decided is whether certain structuics no old or now, 
tho proper proculuro is to wsuo t commission under this Pulo and not under 
0 20 Itr 4 ur 0 ante*^ In ordering such inspection, the Couit should take 
care tr imp^'C' as httio inconvciiicnco is iKissiblo on thuso against wliotn tho order 
IS made * 


4 Imenlory 

The power to order tnspiclion implies i power to older the pieparvtioii 
of in intonlory if t>uc!i iincntory i> essential fur a proper decision of the ciso ^ If 
Such un lui entory is nut eo csscnti il. it should not bo ordcicd '' 


S Application for luch order to be after notice 

Sii ajii licution fur an order under this Itulo can only bo mado aftei leison. 
able notica tu tbo pirtics concerned * 


Order 39 Rule 7 — Note 2 
V twwltaw ca aia '.svoe wtta™ 

'■ eiledgeil wilhlbede 

tgain pledged 


oruaincuts ■ 
fcndaiit who lu 
them along witli other oriiimcDts 
of ins own with s third i wtj and is 
in a position to redeem them from 
his pledge a Court Ii id jnrisdiclion 
to order their production ly Ibo do 
fendsnt before it witbin aicrtim 
time — High Court conbnncd the 
lower Court s order in revision 
2 (1005) IOOj Ml W N127 {12S) 

(1015) lOlo Cal 6 Cj (5G7) 

(1929) 1J29 Cal 490 (49C) 

Note 3 

1 (1890) 21 Cal 117 (121 122) 


(IJIO) C Ind Css o74 (375) (CO) 

•» tm I'll) 

2i (1939) 1933 Cal 475 (17G) 

3 (IJlO) 6 Ind has 574 (57o) (Cal) 

(lOOH) 2 Sind L It 22 (24) \ii order bj % 
Sub Judge to ojen up a larticular 
passage by the defciidaut to allow a 
Uectiver to enter upou the premises 

if 


Note 4 

1 (1910) C Ind Cas o74 (575) (Cal) 

2 (1919) 1919 Cal 429 (430) 

Note 5 

1 (1883) 7 Had 241 (242) 
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INTEBLOCUTORY ORDERS 


SCH. 


f 6 Power to allow party to draw money paid into Court pending decision 

Where money paid mto Court la cWmed both by the idavutiff and by the 
defendant, the Couit cannot allow ono of them alone to draw the amount pending 
the decision of the case even on his furnishing securitj for restitution * 

7 Appeal 

No appeal lies from an order under this Rule ' But if an order applied for 
under this Buie is wrongli refused, the proper course is to apply for levieu if an> 
now matter is forthcoming ■ 


^ R. 8. (^•500](l) An application by the 

o?de«^Vo'’bI‘*”ftM plaintiff for an order under Mule 6 or Mule 7 
Voitce ® ® may be made after notice to the defendant at 

any time after institution of the suit. 

(2) An application by the defendant tor a like order may 
be made after notice to the plaintiff at any time alter appearance. 
[1859— S 91] 

Synopus 

Notice l,ote No 1 

1 Notice 

An appUcatioQ under this Buie alH> can be made onl) after reasonable 
notice to the opposite party * 

9 R. 9. [S 501] n7iere land paying revenue to Goyornnient, 
or a tenure liable to sale, is the snbjectrwiflWer 
be^pit^n^mmed^te ^ suit, if tho party in jiossession of such land 
poiteation of Und OP toHuro neglocts to puj th© Government 
the^subject matter of otiue, OF tho tent due to tbc proprietor of the 
tenure, as the case may be, and such land or 
tenure is conssequeatly ordered to be sold, any other party to the 
suit claiming to have an interest in such land or tenure may, upon 
payment of the revonuo or rent due preMOUsly to the sale (and 
with or Avithout security at the discretion of the Court), be put in 
immediate possession ot tho land or tenure; 

and the Couit in its decree may award against the defaulter 
'the amount so paid, with interest thereon at such rate as the 
Court thinks fit, or may charge the amount so paid, with interest 
thereon at such rate as the Court orders, in any adjustment of 
accounts which may he directed in the decree passed in the suit. 
[1S77-S. 501; 1S59— S. 91.] 

Synopsis. 

“Adjuftment of account* " Nota^o 1 


Other Topics 

I’-vj-mtnt bj oue co share t to sa^o salt— W hetbec entitled to cha rge Sco Note 1, Pt (2) 
Note 6 ^ [1SJ2) le Bom 511 (513) 

1 (1013) 10 Ind Ca^ 219 j219) (JIad) Order 39. Rule 8-Note I 

1 (1801) 2J Cal 72o (733) (F B) 1 (1831) 7 ilad 241 (212) 
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1 Adjuilmcnt of occounti ^ 

Vn t f nccount unJcr thi'* Rule uccil not bo sought in a separate 

* e\CT if tilt ilccrco in llic Jirst suit is silent ibout it It cm bo \\orkcd out in 
crccutm of iho decree if it could be «ho\%n from tlio inturo of tiio decree, that 
it co-U and tu„ht to have cantamed such in order and is imperfect without it * 

T1 0 parts 1 asing tlio rc\ ciiue UM Icr this Rulo is entitled to a c/irt> jc on tho 
pro] crt\ 'ar ‘ho ameunt * 

R. 1 O. tlio bubjcct-niAttei ot a suit is o 

luoutn <»r ifiinc other thing Ctipablo ot delnery, 
and any iiait\ theioto admits that ho holds such 
«tc in ourt iu«iuo\ *or othcF thing as .i tinsteo loi anothei 

l>art\ ..1 lb It It bolonj** or is duo to another ii.irtj , the Court may 
order the '^mu to he deposited in Couit or delneied to such last- 
named ] 111} with or without seeiuity. subicct tothofuither 
direofiou ot the ( oui t 

[lsT 7 — .S 'iHj bs 95 and 213 ] 

Sunopsts 
Nuic No 

Scope of ihe Rule t Appeof 


Other ropics 

Ikldfi v/Nc«l It (ll Refusal to Oeiosil mo»e>— Liability to pay 

interest S«.cNolol IH (3) 

1 Scope of lb« Rule 

Iho Rule does not apply uiilcs'i— 

(i) the idmibsion of the party is in admission suflicicnt under 0 12, 
R G* and 

(m) llio pirty making tlio admission “holds ’ the property or other thing 
ciptblc of delivery * 

\ refusal to pay as ordered, under tins Rule, will render the party refusing 
liable for interest from the date of tho ordci ^ 

The Rule applies to procecJinoS under tbo Guardians and Wards Act * 

2 AppeoL 

\n appeal lies from an order under this Rulo under O 43, R 1 (») 


Note No 
2 


ORDER ^Tj . 

Appointment or RtCEiMms 

R. 1 . 503 ] ( 1 ) Where it appeals to ® 

ceiieer*^* Oouit to bojifsi QMcZ coHvement,^* tho Court 

may by Older — 


Order 39, Rule 9— Note 1 

1 (lJ02)0CanVN710 (712) 

2 (1003) 20 Jfad CSC (C02) (P P) 

Order 39 Rule 10 — Note 1 
1 (1927) 1927 Smd 25 (27) 


i (1904)87 Mtd 103 (173) The Rule would 
not cover a ease where the money 
'vas held bj another Court to the 
credit of another suit Subramania 
Aiyar J dissenting 
3 (1871) 16 Suth \V R 297 (203) 

* (1911) 11 Ind Cas 554 (556) 3G Bom 20 
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(а) appoint a receiver of a?*?/ pi’operty, whether before or 
after deoree;^^ 

(б) remove any person from the possession or custody of 
the property;'*^ 

(gJ commit the same to the possession, custody or manage- 
ment of the receiver; and 

(d) confer upon the receiver all such powers, as to bringing 
and detending suits and for the realization, management, pro- 
tection, preservation and improvement of the property, the col- 
ection of the rents and profits^^ thereof, the application and 
disposal of such rents and profits, and the execution of docti- 
ments-’^ as the owner himself has,^ or such of those powers as the 
Court thinks fit. 

(2) Nothing in this Rule shall authorize the Court to 
remove from the possession or custody of property any person 
whom any party to the suit has not a x>rosent right so to remoi e. 
[1877— S. 503; 1839--S. 243. See Ss. 51 and 94.] 


1 

II 


V 


Stjnopsis 


Nolo Ko 

1 

2 


suits 3 

(b) Becencr if and when may 

be appointed in mortgago 
suits 4 

(c) Receiver of future c-itning^ 

of judgment debtor i! can 
be appointed 5 

(J) Testamcnlirj suits 6 

(e) Suits under S 02 of the 

Code 7 

(/) I'arlnership suits 8 

(r/j ^luintenance suits 9 

ih) Receiver, if can leappointcd 
where ouc has been ap 
pointed bv a ^fagistrale 
under % 140 ot the Crimi 
nil Froccduie Code 10 

Who may be appointed receiver 11 

what Court may appoint or re 
move a receiver 12 

when a receiver may be ap 
pointed 13 

(e) “Just and convenient ” 14 

i b'j I’aitition suits 15 j 

c) Lxecutor in jiossession 16 

(cf) lleccncr if can La ap 

pointed for n compauj 17 

(e) \pjiointment, if can bo made 

nficr reference to arbitra 
tion 16 

(/) Receiver in execution pro 

crediiigv 19 

(y) Rtctl^ct after decree 20 

(/i) Itcccncrof pcojicrt} in ttao 
hands of conimou inana 
Rvr 21 


Note No 


Vl Powers of the receiver 22 

(<t) Ml such powers is to 
bringing or defeuding suit 4 
as the OTvuer him 
self has 23 

(M ReiluTitioD of properly 24 

(e) Collection of the rents tnd 

profits thereof ’’ 25 

(d) ' Potver as to the execution 

of documents as the owner 
himself his ’ 26 

(e) Delegation of dutj by re 

cencr 27 


Vll The receiver is an officer of the 
Court 

(o) Fosacssion of receiier cuurc> 
for the benefit of the true 
owner 

( 6 ) Ittachmcnt of properties in 
the bands of the rcceiicr 
(e) Suits by or against receiier 
— Lca\c of Court 
(d) Dcbis incurred hj rocciier 
m the course of business 
(c) Loss caused bv receiver s 
default 

(J) Agreement with receiver— 
Contempt ot Court 
( 5 ) Remuneration of receiver 
Vnl Liability of receiver 

(a) Liability to account 

(b) Liability of receiver and 

that of an executor or 
Lruttec 

(0 Liability to criminal pro»e 
cution 

IX. When appointment lakes effect 

X Security to be given by receiver 
Xt Receiver s lien 
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OfJirr 

f fa par‘v— 1 (tl ir tjn >« ap 
T I t 1 1 m r ‘-HC \ e II 1 I (rt 
I' li r\ ku k *^AcSoleIS l‘l (JJ) 

I'” I ajj 111 ni On iiiNuti-iu Iv Jc 

’I'll Nute 1 • 1 I (1 ) 

1 L f ajj.il I U« JiMv Council ‘vi 
<11 (. ) 


J'oi IC^ 

bile ly tecclvit— I’jrliC'. ivlicthcc can imiuga 
‘s.oVu-J It (J5) 

Ttiiifiiaiv injunctions and anointment of 
rtcriwra — Dihtinclion letween Sco 
>ot<i 13 I’l (4) 

Tnu Court-* Aii>ointinR iiccivlcv in rcsi<cct of 
the same iro|v.rtie» — \\ bother expedient 
Vt Note !•’ I’l (S) 


1 Legivlative changes 

"I I rt i> f s v<03 dialing vvitli tiicivtrs nniuucralioii and rcctivcr s duties haao 
l<•<l la i 0 a» Ur J and 3 of this Order tivttfrom thn. tlio prevent Rule contains tho 

U 1 I. ha.^ V- 


<li b vOliroudcd (or the appoiulmciit of > receiver avhcuevrr it ajpoared "to bo 
1 1 r> arv (or the realisation |(i-crvation orIrflUr ousloJ) or managemont of 
4iivjroi<rtv tndcr tho ire cot Itiilc llio Court ma' apjomt a receiver where 
it aj jicars to Is. ju.t and cooveukut toduvo 
l>< 8 ,.03 ajilicd oulv toiroi>cttv which wistlic subject o( tbo niif or it((ae(iuien( ^ 
Till, restriction ha* l<eu removed now 

<il TJ t w rdv ttliciLcr Ufore or after thedrereo* lu (he f rovtnl RuJo tro new 
T1 Us tin. 1 ri.etit llulo is much wider in its scoio than S bOJ 
VsuS Ji) of the Code o( lb:.J »rr the undcriuvutioiKd ca«c<i * 


2 Scope and object of the Rule 

Tins Hole mt!iortsc» a Court to uppoint n rcceuci whenever it appears to it 
to Iji. jj t tnJ convenient tu do oo Tho nutter is tlius left to t)io ihscielion of tho 
Cojr ‘ bueli discretion must, however, ho exorcised, not arbitrarily but judicially 
•Hid etordnig to lc„al princiides (Sre Notoll, i«/ra ) Tho object and purpose 
cf tbt ippointnicnt of i icccivcr may f,encraUy bo slvtcd to bo tbo preservation of 
tl 0 * jbjcct nulttr of tho liti„ation pending a judicial dotonnination of the rights 
of till. 1 allies tlicrcto’'^ Tho Court docs not, at tlio timo of appointment of a 
lecciver, nnvi, at my tinal decision on tbo merits of tbo case, its aim being meiely 
to I re trvQ Uic Kialui qua an(<? during tbo litigation * Wlioro a icceiver is aiipomted 
under tins llulo m re&pect of any property, such property is m ciisfodia legis for 
the 1 enelit of thobeveral paities accoiding to their titles (icc Notes 27 and 28, 
rn/ia) ^^hcIl the Court appoints a person as Ibc nianagor of tho suit property, 
it revlK ippoiiits v leceiver, tho term * roanjnei * being only another name for a 


Order 40 Rule 1— Note 1 

1 )<) VXiI 331 (337) 

J (11-74) 18"4 I*nn Ho >0 53 Pige 191 
(If- ->) 17 huth W R 101 (101) 

(1S73) 1 Iiid Viji fjJ (102) (P C) 

(1^/1) 10 Suth \\ R 273 (274) 

(I>-rr)0buth \\ Rlli»l(2) 

Note 2 

1 (101?J 21 Ind Cas 283 (287) 10 Oudh 

238 


(1J33) 1933 Ring 94 (9o} 

[Be«(1921) 01 Ind Gas 112(112) 
(Vll) Cost* in the ai plication also 
discic.1 onarj } 

U (1913) 11 Ind Cas 283 (280) 10 Oudh Cas 

(1907) 34 Cal 30a (,316) 

2 (1J16) 1915 Cvl 35 (30) 

(IJ24) 1924 Cal 450 (458) 

(lS34)10Cvl225 {230 231) 

(190j) 32 Cal 741 (745) 
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receivei ® A sapmdar to ^vhom mo\eat)le pioperty attached in evecutionis handed 
o^ er for safe custody is not a receiver * 

3 Receiver if can be appointed in proceedings other than suits 

The omission in R 1 of the words subject matter of stiii which occurred 
in S 503 of the old Code makes it cleai that a leceiver can be appointed m jiro 
ceediugs other tlian suits ^ Thus, a receiver may now be appointed m pioceedings 
for the appointment of a guardian under theGuardians and Wards Aoti^ oi m a suit 
for lent and ejectment under Bengal Act VIII of 1869® or under S 32 of the 
Bengal Settled Estates Act III of 1901 for the puiposo of recovering the amount 
of any deciee against a tenant for life of a settled Estate But a Conit has no 
jurisdiction to appoint a receiver in pioceedings under the Succession Certificate 
Act* or in proceedings for the removal of a trustee under S 74 of the Trusts Act* 
or to manage any occupancy holding under the Central Provinces Tenancy Act ® 

4 Receiver if and when may be appointed in mortgage suits 

The High Courts of Allahabad and Patna have held that 0 40 Ins no ap 
plication to mortgage suits inasmuch as O 34 provides m itself a complete 
machinery for such suits ^ But the general trend of opinion of the other High 
Couits is that O 40 IS not inapplicable to mortgage suits and that a leceuer can 
be appointed even if the mortgage is a simple one * The test to be applied m this 
class of suits iSi as IQ the case of other suits, to consider whether it \m11 be just 
and conienxentto appoints receiver*® A receiver cannot be appointed meiely 
because it is convenient to the mortgagee to do so ® or because a private sale by 
the receivei will fetch a highei price than the Court sale,* or because the mort 
gagot s reversioners support the appointment of a leccivei * The Higli Oouit of 


8 (1024) 1924 Mad C14 (014) 

(1032) 1932 Cat 275 (282) Position and 
duties o( common manager of estate 
and oi receiter o( property are 
analosouB 

4 (1024) 1024 Lah CG7 (COS) 

Notes 

1 (1010) lOlG Cal 427 (427) 43 041 086 

[See also (1033) 1033 Lah 437 (439) 
14 Lah G9 Court has pouer under 
0 40 read with B 95 ol the Lahore 
High Court made tmaet Companies 
•Vet to pass interim order for prescr 
vation ol the subject matter m 
dispute in proceedings under the 


5 (1027) 1927 Sind 237 {•^3S) 

C Sees 12(2) O P Tenancy Act I o/19’0 
Note 4 


implie-, that i;ccciTcr could be 


be ap 
sistsj 

Dis- 
ad ap 


(1934)1934 Lab 38 (38) 

(1934) 1034 Kang 321 (322) 12 Bliig 437 
V case m which tlie mortgage \raa 
ID the form of au Eugli h morl 
gage 


(1932) 1032 Lah 82 (83) Equitable mort 
gageo IS entitled to appoint] lent of 
Beceiver 

(1925) 1J25 Lah 590 (501 592) 

(192S) 1023 Rang 17C (17C) G Kang 2GI 
(1927) 1927 Sind 230 (230 231) 

[But sea (1877 78J 3 Cal 33 j (33o) 
S> 243 of Act Mil of lc>o9 not ap 
plicabla to mortgage decree for sale 
—Receiver cannot be apiomteJ] 
[But see (1932) 1932 Pat SCO (3C2)) 
[But see (1J33) 1J33 Lah C37 (CSS) 
14 Lah 457 Court refused to ar 
loinl Receiver in execution tosell 
mortgaged property] 

2 i (1932) 1932 Cal 194 (195) 

[See (1032) 1933 Pat SCO (SG2) 

See observations of Fail All Jj 

3 (1013)21 Ind C-\»263 (234 2S5) IG Oudli 

Cas 238 

4 UKIC) 23 Cvl 517(521) 
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Maaras 1 1 cl 1 tint -x iici-i\ir c\n bo jpi>ointC(l ercn when the ri„lit to a per 

\\ iLcrcc I n t '■ubvivUw^* Itut it haa bccu licUl that a rccciacr cannot bo 
-IP n eJ f the . / cr pr n.rtic-» of the inort},ioor wheic there is no likehliood of 
-;/-r T7 7< t(e bills pis cd a^unst iho uiortt,abor •» ciso the proceeds i f the 
sale of lion r'sa^cd pri-jcrti is found insuQicicnt to silisfj tlio mortsii,o * It 
* -s 1 ec 1 1 f dm theun Icrincntu nc«lt \scs* that where a receiier is appointed at tho 
-s auce of a n ortsii^C- u r».nts ind probts of tho properti itih/cJb> tho 
rtccii cr nns le trcicias adhtioinl secant) for tho amount found duo to tho 
n'rrt..i-,<o un 3cr the nurt^i^earl tint therefote tho mort„a 2 ,eo is entitled to bo 
I-do-trftle rents andirofiis so nctiicd in pnoritj to other Pi/ienn/ creditors 
cf the nor'^a^or 

\MiPrc the tr r is loi 1 >i/> itiifio and the uiurt},ioC0 obtuns a simpio 
I ort> decree in reiiK-cl of llic inert(,i(,o amount it has been held b> tho High 
Court < f It inr,o 111 th It ho cinnot appl> for tho appointment of a tcccii cr of tho 
iruariics of the nurtr,i„}r* It has been held by llio Ilinh Court of Madras 
that tho Court h IS n > iiowcr to appoint a recencr ponding n suit for thosiccibo 
performance cf ac ntricMi «ecu/e nor/yajr 

In the circumstances of tho following cim-S, it has httn held that a receiver 


"j\ proicrl) ho appointed ~* 

(l) Whero theintcicst due on tho mortgigo is m aiicars or thosilo 
proceeds of tiio ] rupcrt> iro litvcl> to be insuthcicnt tositisfytbo 
tnoTtgibO 

(J) \\ hero tho mortgage is b> tho k irta of i joint Hindu familj aud it is 
found lint sucii a tnortgigo is binding on tho family 

(3) W hero the »uit is to enforce a doatiog charge on the good Mill and tho 
stock in trnlo of a bu5incss under i mortgage containing a proviso 
ould not permit t ho stock in trido to fall below 
Ceun auction turcha»ec in cao 


W N 

(VVetV < CasrO 1 utucoil wai 
l><Id that a UcicorrcouldU aipoin 
ud lor tliofner (;<);( J |>to{crt>e* «iin 
i( iLccc It uo itrioiul rcuicdt] 

7 110-“) IJ’3 Mad 670(570 69I 6s2) -C >Ud 
J16 , lUTu>in2 la33 Mad 147 (461) 
(1920) 1J20 'lad 7J7 (7J7 798) 

- U93l)lJ3aai-dC20(G2') 6lMad6C6 
(IJ3-) 1J'’6 Mad 410 (411) Itcccivcr is ap 
peisiVt t ViiT VViti VtnfctlciV WiotomV 
eagtc— Ml priieidg rcMiad to go 
to tbo credit ol tho niuitgage dett— 
I lurcbabir uf c^iull) oi rodemp 
lion )« not 111 a 1 dice iKiaitlon ll an 
the mortgagor 
(1J32) 1932 bind H2 (81) 

(1929) 192J bind 114 (114 115) 23 Siad 
LR200 

(1920) 1920 Cal 515 47 Cal 418 
(1912) 17 lud Cas 819 (8-1) (Cal ) Court 
cannot order Rcccner iojay out of 
Iheinoncjs in Ills hands any sums 
to the mortgagor to prosecute bu 
appeal against tho decree in the 
mortgage huit 

[See also (1933) 1933 Mad 203 (294) 
141 IudCa8 372 (OTS 375 377) Becei 
let m mortgage suit— buhaequent 


cuUon oi iiiouc) decree— Such pur 
tlia»cr Ik not cu titled to rents ami pro 
fits though Rcccucr was imilcaded 
therein aud thougli both suits were 
III the same Court) 

C&eo also (1034) 1034 Rang 321 (y23) 
12R-iug43T \ case ol Lnglish mort 
cage ] 

(Rut see (193o) 1J3S Mad 14G (149) 
Getting Receiver appointed docs nob 
amount to cliargc~2<or doos such 
petwa Sit pcvaritj over awatJaer 
avbo attaches tho properties) 

9 (1930) 1030 Raug 271 (272) ] 

[I ut beo (1870) 10 Sulh W R 453 
(454) Receiver may be appomtod 
though the mortgagee his taken 
only a n oney decree ) 

10 (1920) 1920 Mad 155 (1-0) 

11 (1920) 19‘’0 Cal 645 (647 ) 47 Oal 418 
(1935) 1935 Lah 17 (20) 10 Lah 300 
(1934) 1934 Lah 38 (36) 


12 


I 135 
I (91) J 
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a certam value 

(4) Where the raQrtoa„or who is in possession on behalf of the moxtgngee 
becomes insolvent ** 

(o) \\ here the mortgagee is entitled to entei into possession on definlt of 
pa^ ment of the mortgage moneys *■* 

(6) ^Miere the mortgagor transfers his pioperties with the moitgageo s 
Consent, to trustees who undertake to liquidate his debts bj peiiodi 
cal pajments but the airangemeut fails 
\ recei\ercin bo appointed in a mortgage suit for sale even though a 
receiver has already been appointed in a prior partition suit compiising such iro 
pelts Such appointment can bo made e\en fl/fr; the final deoec m ihQ moii 
_igo suit IS pissed and at any time before the raortgaj,e is fully satisfied A 
receivei may thus be appointed after tho sale under the nioitgage decree and 
ponding in application to set aside such sale 

here a lecen er 13 appointed in a mortgage suit tho mortgagee if in poa 
Session must giaeupsuch possession to tho receiver e\en though he has been 
in possession under an anangemeut that he should apply the mcon 0 of the pro 
pertv to the discharge of the debt 

S 69 \ of the Transfer of Property \ct which was introduced newly by 
Act W of 1929 now makes proMsion for tho appointment of a leoeiyer of the 
mortgaged properta by the in cases where he is entitled to sell 

the propeitv without recourse to a suit for sale Hence tho undermentioned 
decision"'- passed prior to Act W of 1029 wherein Ibis right was not lecoomzed 
IS u 1 lonoSi g( od law 

S Receiver of future eerning* of judgment debtor if can be appointed 

■^part from any churge giveu by the debtor the Court his no power to 
appoint a receiver in aid of a judgment of the future earnings of tho judgment 
debtor inasmuch as such earnings aro not /uopofy in respect of which the judg 
ment creditor could proceed in equity or at law ' A recen ci cannot tiiercfoio bo 
appointed to receive the maintenance allowance" or the pension payable to tho 
judgment debtor ■ But aihere the latter has been „ivlu certain lauds for 
his maintenance a leceiier can be appointed to collect tho rents and profits of 
the lands and pay out of the same, a sufiQcient sum for tho mamtcnanco of 
tho judgment debtor and Ins family applying the balance if any, to tho 
liquidation of tlio judgment creditors debt •* See aho tho undermentioned cases * 


6 Testamentary cuit 

V receiver can bo appointed in a testamentary suit ' Sec Isoto 3 ra 


13 (1010) 1919 Cal SCO (oGl) 

11 (191C) 191G 'ilaa U2S (1129) 


la 1" Ind Cas 234 (’3S) (t il) 

(1017) 1917 Had "O (8 ) 40 Mnd 302 
2 (1909) 4 lud Cas 145(145) 1’ Oiidli Cas'" 3 
I (.nsion also cannot be ittacbcJ 

a n 1? u ii>a p r 1 r II n r mi 'i“'> 


(19 C) 102C Cal lOOG (1003) 

10 (1911) 9 lud Cas 1027 (10 S) (Cal) 

0 (IJ’l) 1921 1 It 43 (41) ClatL Jour 37 

1 lOl->) 1913 Cal 557 (cC9 j70) 

Note 5 

1 1 Q I1Uoj1{o^0C 4 Jloltety 

Mil ije 

I' •)!) 3 Ch I) 335 nil) C 4 CaJejat v 
r r,e Theatrf 
U'-J'') Q I R jol He Jolnto i 


n aa be as icneJ 

(1911) C liid bis 5 0(-i'9) 33 CjI 13 

Decree for i laintenaiice may bo as 
gueJ 

Note 6 

1 (1M3) 17 Born 3 5(3*1) 


I 


\uoi\TMiNT or RLCii\i;ns 


7 Suitt under S 92 of the Code 

licC iirt C.H 1 "in oinl 1 ii-ceittr »n » ‘>uit undci S 32 of thu Code' But 
.c 1 > '• ju i viii uiulcr the Ikhnioua Enilottmcnts \ct cveept uiulei 

I ' 1 Tt \rl ' Nri" j ‘0 the tniilrrniinttonci] ci^cs * 

6 Parlnrrthip luitt 

W t cK » (li'M lut on i { t)u putiHi-hi|i i<> iiicMt ihle iml the i)irtnci-> uo 

r-- f 1 ci i' t he U'U »1 \\ i\ i f ^inrdin„ their lutcrc'ts t» h> H'jiointmp » iccci 

\ cr I In r irni ^ t lie Kt >I nviII « f the huoinc > mil the stock in ti iilo to Iio 
s 1 jiitiur-' I rn ^ it hl(it\ t»» ) id it the sale ‘ But no iiccucr cm bo 

j, 1 < II ktn^i I 1 irtiui'hip business where ill the putncis uo not 

I i' f le sill' It is net iiLCi s »r> tint on the ik ith i f i co putnoi tho 

C ' 1 vi in iNriN ri'i nil mt \ iiccncr The Collll shniihl luol it tho 

w i. 1 1 e < i< nils inci s t f i ich rise ’ 


9 Mamtenanee »u>tk 

W Cl 1\ i ilccKo f r nninlt II nice J eh u(,o Is cie lied on tho dcfcndiint’s 
}T !■< N i ilo 1 NMucut if munluiince it isdesiiihU in mdci to fvciliUto 

1 init -INI I Wiirthir hli^ilint thiit tlio dccico itself should uppoint 
n rcc* Nil NNiiii fill rlioiis to t il 0 I ossi s'ltn of tho luojK-itN , m ciso of lUfiiult of 
]aNr< lit sell thi siiiH iind to pu out of the piocccds of tho silo tho 
-n lu tl I I hmtiil ' 

10 Rreciser if can be appointed where one hea been appeinled by a Megutrate 

under S 146 of the Cnenmal P C 

1 i ' re the 'iintiidiiii.iil < f the Coilo of Criuiinil Procedure m 102) it w is 
ici 1 t a cnilCiurt emnot jpioint t tccciicr in rcsi ect of piopoitios foi 
MiKi j Cl ininil Court has iltcaiH nppomtcti a icccivcr under b llGoftho 
Cr t il Pncidurc LmU ' Tlit'O luhiisS referred to 'ihovo iro not good hw 
dicr Jio met linciil if S liO tf tho Code of Criininii) Proceduie Tho mcio 
fae Jut tl ere L\]>ts with tcfcrciicc to atix pro|>crly nn Older under S 145 of 
the Crimiinl 1 n ccduiu CisIl isnohirlon ciiil Ccuit ippointing i icccivci in 
re isct rf sacli irilerty* Nor eati i Mn^islrato acting under S 145 of tho 
Criiniinl I’roeediiic C(h1o intcrfciu with thu possession of i icccuci ippomtcd bj 
4 ci> il Court wiilioiit tho i cniiis«ioii of th it Court ^ 


Note 7 

1 ( j 1’) 20 Iiid Chs 7f7 cr') fMsl) 

I! <10) 7 liid Cj. 00 f OO) IMid) 

< M-J21 Mil :2i (221) Couil (Jti 

(.aisliiid IcuiUs U Iluvi 

fl9 0) iJiO pji K'l I.IT) StUlot* «.! i 
llni diHcrciil U dies created Iv Iiii i 
hliould toniur in ll « -tdininistrjtioii 
tl the Iciist*— Coiicutrinco Iccolllni, 
1 U 11 H ebU Ic— Itccciscc call I o in i oin 
ted 

(1 > Mid S20 (h22) Inlcrnccuio 

juarrels In. iNNccii tho liunUCh 

2 (IJO’I 8 Csl W N 101 (107) 

3 (1 OOJ 4 Ind Cki> lOCJ (10 0) (Mad) bull )> 

nome inemlcrii o( a cominuuit} 
againit other iiicinbciM — Joint {ro 
jxtt' of crmmunilj — l’tt)tr for 
4j ] oiiitiiunt ol lUccixcr rcfut-pcl 
(J0'> ) J1 Ind ta» 100 (103) (Mad) Suit for 
Kcliciiit iiiJ rciuoN ll of I indarisia 
Bddlii for aiiscoiiduct — Lleath ol 
1 andarinfiii idli — \hilttaent — In 
an alls, ll from order cf nbitemcnl. 


tlllic Uiou for siioinlinciit of rccci 
\cr refuM I 

Note B 

1 (IJ14) 1011 L D 209 (210) b L 15 It 332 
(lOdti lJ3t Cal U1 (44r) 

(1923) 1925 It nig 2«7 (2h7) 3 Uai g 19G 

(laiali'iis Siuci 01 1,021 n SidLU 
115 

2 (1931) 1934 Cat 441 (440) Order inoiut 

iiig rccciicr for iroici inm igtinsut 
of a 1 icti orship U siiuso ii n rong 

3 (1920) 1J20 IisU 125 (12T) 

Note 9 

1 (1699) ‘'C Cal 441 (448 44J) 

[See aUo (1933) 1033 Lih 8.0 (827) 
In tins case in spilicstion \s is in ido 
111 e\ecution iroeccduio» ) 

Note 10 

1 (1913) 20 Ind Cas 209 (271) 40 Cal 102 

(1920) 192G Oudh 504 (aOo) 1‘roiortN il 
rtadi 111 Recenei s huids b> Crnui* 
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11 Who may be appointed receiver 

A party to the litigation should not be appointed a receivei except under ^ ery 
special ciicurastanccs or \Mth the consent of the other parties/ because, as a general 
rule, absolute disinteiestedness is an indispensable qualification forarecener* 
Subject to the above general rule however in the case of partnership and partition 
suits, a party is moie readily appointed a receiver than m other cases ® There is 
nothing to pie\ ent a Hindu from being appointed receiver of the properties of a 
J^hammadan udkf Nvhero his duties do not include the peifoiniaiico of ichjjJoHS 
ceyemonies^ Similarly the appointment of the guardian of a minor as leccii er of 
his properties is not illegal ® But the attorney of a party to the litigation cannot 
be appointed receiver, as such appointment will interfere with the arrangement 
made by such party for the conduct of his case * 


The fact that the receiver lives far away from the irropertics is a disquali 
fication, which though not absolute, should be taken into consideration iii making 
the appointment ^ 

12 What Courl may appoint or remove a receiver 

Under S 505 of the Code of 1682 a receiver could be appointed only bj the 
High Courts and the District Courts and not by Courts subordinate to 
the District Court ^ Under the present Code, a receiver can be appointed 
by all Courts The appointment can be made only by the Court before 
which the suit avhereio the receiver is sought to be appointed is pending, or where 
the decree has been appealed against, by the appellate Court ^ Hence a District 
Court cannot appoint a receiver in a suit pending in a Court subordmato to it ^ 
Now that the words “property, the subject of a suit or attachment" which 
occurred in S 503 of the old Code have been omitted in the present Buie, a Court 
can appoint a receiver even of property situated beyond its local jurisdictioi/ and 
even before deciding the question of jurisdiction, wheio such a question is raised ^ 
(A Court of Small Causes cannot appoint a receiver of immoveable property See 
Ss 7 and 94 of tbo Code ”) A civil Court in the Punjab can appoint a receiver to 


1 (192G) 
(1931) 


(1914) 

(1923) 

(1916) 

(1920) 

(1913) 

(1929) 


Note 11 

1926 Siiid 37 (38) 

1031 Cal 414 (440 417) F^rlnersblp 
at will — Plaintill s title lo sbaro 
adniittcil— Suit operating as dis 
solution — One party should not be 
appointed recciier without consent 
ol other 

1914 Cil 439 (441) 

1925 Tat 293 (294) 3 Pat 904 

1915 Mad 33G (330) 

1920 Cal 724 (724) 

19 Ind Cas 873 (874) (Cal) 

1929 Lab 760 (761) No absolute 
(robiLition against parir being 


(«7) 

Partner should not be appointed 
rcccncr when prima facte case of 
suspicion of dishonesty bis been 
made against him ] 

3 (1925) 1023 Pit 293(291) 3 Pit 901 


Note 12 

1 (1SS3) 7 Cal 719 (721) 

(1909) 1 Ind Cas Ga7 (657) 33 Com 104 
(10%) 16 All 453 (454) 

(1885) 1685 Pull Ite No 102 page 233 


(But seo (1930) 1J30 Cil CIO (C12) 
biniple contract creditor without a 
lica ou the property not cntilled to 
ittV lor receiver ] 

[But SCO (1912) 17 Ind Cis 10 (lb) 
(Mad) Properly not subject iniltcr 
ol suit— Rcceiicr cauuot be appoiu' 
ted ) , 

[But see (1933) 1933 Siud 231 (232) 
Court cannot appoint receiier in 
rc»pect of property not subject 
laatter of suit or of execution ap* 
plication] 

(See also (1674) 21 Sulli W R 
(305) Case under Code of 135J 
(Question was left ojen ] 

0 (1925)1925 Ring 287 (2‘4tl) 3 Rang IM 
C (1676) 2 Bom 653 (590) Case u-*'- 


.ndcr Lodo of 
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collict Mio Tint cf T:;ricultunl hml* 

\M)crt* i Keener of n eertiiii i'ropert> his 'iltcidj been ippointcd b\ i 
Cl. .ir* s u c\j c liLJit tint mother Court should ippoint nnothcr rcccncr foi tlio 
‘-a'' c ir jrrt\ " It is onl\ the C urt tint appointed tho reconcr tint cm 
rcni^ehm* r^nehmiim directu m in the matter 

13 Wh«^n • rtcciicr may t>« appointed Strait \ te (i to S 51 

i is 1 ceil ‘■icn in NoV 2 iti/e, the ipiiomtiiicnt of a icccnci is in tlit 
i-d c il di'Crcli 1 I f tl e C< uri \\ hire the propert\ is tu vicdio i c in the po' 
scs nr'i . r le a rcccn cr cm n idih ho appointed But ishcre m\ one is in 
I O', c n oil Icr 1 K-,il c! iiin stn n:; rci'*ons ire ncccs-«ar> for interfering with liis 
1 -• c '1 n ‘'cr N( ‘cs H in 1 I** im^i i where the general principles niodisciis-ed 
See j ill Hilo fd) 


\ 1 1 1 tiiiif 'll pl\in„ fi r llu aj 1 intniciit of a receiver must show iiiivia 
ft ir Ic 1 IS j s*r< ii„ cis( md ^ H«! title to tho propcrt>' or a spcciil equitj 

1 1 i IS ir* i! l 'h( I Kj ert^ in Hit hinds of llio dcftiidmt is in daiioCr of bciHa 

wasK I ' 111 (1 >1 iKti n In twcni the ii|ipmiitincnt of a receiver ind ttinpoiuv 
in;ji c 111- 1 IS WliiK in either cjs^ it must ho bhovvn tint the pioicrtj 
’■i vld 1 0 I r< crvilfi m \\ isti « r ilun iti m it is enough to show in an iipplic i 
tu n f r n;iiiu i n 1 1 il tin ( 1 iinlifl Ins » / tir iiutUtcn to riiso as to tho osistenco 
cf the r »lil jll< .. <! 1 ut this is ii i tnniKh f< r tho ippomtiucnt of iv receiver ii 
gCKsl /'It ft title Ins to ho undo out * Tho mere fuel tint tho phintill lit 
lusilii nul V VI lent ind whuU'^iIo clnrgcs of milTCrsition loUnst tho dotcu. 
duiu ti pool. 1 11 IS no ground for tho jppoiiUmcnt of a receiver ^ Nor is iv mere 
future n relit is n < f tnisup] roprntioii or iiiismaiij(,cmcnt sulhcicnt siound fur 
tl L a] I intuieiit ° N ieUC charges uguinst tho pcr»oo in possession iro not enough 
til emues iiui-'t bu bpceific * Persons in possession under i Icgil cl uni Diust not 
I c re 11 vcl < n tlie strength of tnero suspicion * In a suit for possession and mcsiio 
I reiiui- j^iirisi I defend ml who cliims to hold tho proportv is trustee, tho inoio 
fuc t It tho d' fi iidmt is a poor iinn from whom it would bo in)pO''SibIo to rcilise 
unv me I e pr is winch iiii„ht bo decreed, is no ^lomid for ipp ouilm g a receive r 
I'll— III I 10 lUM-il Couft <1 *'iiitll tiiiii { rctoivcr to satcgiurd uic«ue 

< .lU £ 1 jd I poiser to op]>oini l robts vhould uol bo inudo except 

1 « iiK t 1 1 ter excel uoml (.ircuuistanccs ] 

’ U . I IJ 1 r.3 ir. ) 3 (lOuoJ XJ C bind 37 (OS) 

K , 11033) 1013 \ii 2Ji (2J5) 


No(t! 13 

1 (1j 2“) XJ23 Mud 813 («H) 

(iJ’i) lJ221’al4JJUJO 
(192?) 1223 Lab 48 (U oi) 

(190 J 1903 Uip lJur 11 2nd juarter, Civil 
Procedure 17 
|169i) 5 C.l W N -0;{S07) 

(19’0) 1J2.. Cil J70(J71 J‘2) lUctivctwjll 
not ocdinaril) )o ipjointed -it Ins 
lauce of V 1 Uintill vvba bas merely 
V gbadovrv claim 

[feee (1900) 27 Cal 279 (292) '1 uough 
if fair prtwia /n«i« case is niado out 1 

2 (1922) 1022 I'at 318(319, 320) 0 Pat L Jour 

VG 

[See also (1933) 1933 Sind 2G4 (3G5) 
Suit for iK>s ession of properly— 2so 
iraycr for metne i robts— \ppomt 


(192C) 102C Siud 83 (81) 

(U20) 1J201 om 321 (321) 

(1911) 12 Ind Cas 198 (1J3 199) {L H) 

(IJ3I) 1J31 Lab 033 (088) Sonio leni to the 
peopertv must be sbown 
(16&9) 1&6J Dom P J ISl (IBt) Kcdcniplioii 


(1019) 1919 Mad 157 (153) 

(189o) 22 Cal 159 (4Co) 

5 (1833) 5 All 5 jC (501) 

(1909) 4 Ind Cas 094 (GOo) 1908 Pun Re No 
107 page 191 Proof of such charges is 
necessary 


o 
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where there is tio allegation of misappiopnatioii or waste® But in the undeiuicn 
tionod cases the insolvency of the person m possession of the disputed pioperty 
was held to he good ground for the appointment of a leceiver 

V receiver cannot be appointed foi the purpose of ascertaining the leal 
income of a property so that the Court may have coiiect data for fixing the iita 
of maiutenance payable to a widow Tho allegation against a defendant i 
trustee that since his acceptance of office, he has not paid allowances to the 
beneficiaries, without any allegation of Wuste or mismanagement etc, is no giouud 
for appointing a receiver in his place Not should a receiver be appointed merely 
because the relations between the parties are strained'* or because the managei of 
the estate of the defendant produces his accounts and documents late But 
where the defendant removes under suspicious circumstances a large extent of 
property during the pendency of a suit m which the title to the propeitj is to be 
determined ox where a Hindu widow in possession of her husband s estate is 
found to be wasting the property'® or where a life tenant intends to transfer the 
estate to a stranger thus constituting a danger to the leversionary inteie&ts,'' a 
receiver may bo properly appointed In a suit for possession where it is cleaily 
proved that the estate is grossly mismanaged and wasted a receiver should bo 
appointed It is not necessarily improper that a receiver should be appointed to 
deal witli the rents and profits of land assigned to a Hindu widow for her maiiitea 
anco, oven if she has no other source of income ** The mere fact that the party m 
possession is a Mahomedan widow claimiog a hen for her dower debt is no bar to 
the appointment of a receiver if there are good giounds foi such appointiiioiit ® 
Sec nlso tho undermentioned cases** 

\ receiver may be appointed in a suit for a declaiation** or in a mere suit 


for moncv ’* But in such cases the cieditor must establish a special eiuitj iir his 
fas nut®* The High Court of Calcutta haa however held that a simple creditor 


'i (1021) 19'’l All 91 (92) 43 All 311 
1191S) lOlo Mid 920 (928 929) 

(1931) 1931 tail 638 (G89) 

10 (1918) 1913 L B 29 (30) lasohcncy ol adini 

nislritcr 14 sulBcient ground for ap 
pointing receiver tbougli the ndmi 
nistfvtcir has been managing the 
estate carefullj and has kept proper 

accounts 

(IJIG) 19ir Mad 1123 (1129) Mortgagor »> 
jwsscssion oil mortgagees behilf— 
Mortgagor Vieconiing iiiaolvcnt — 

Bocciver can be appointed 

11 (19‘>5) lO-’j Mid 1245 (121G) 

12 (191G) 191G Cal b82 (b82) 

13 (1J23) 192S Lah 43 (51 63) 

14 (1912) 17 Ind Cas 2Gl (203) (Mad) 

15 (1900) 27 Cvl 279 (232) 

(IJOl) 0 Cal M > 3G3 {oC7) 

10 (1910) 7 Ind Cas 534 (637) (Mai) 

(1663) 1 beng L U (V C) 27 (27 28) 

17 (1020) 1920 Bom 145(140) 44 Bom 727 

[See (1030) 1030 Bom 645 (552 Sol) 
54 Bom 337 ) 
iiai5) 1915 Cvl 35 (-G) 

IJ (1915) IJlo Nag 93 (100) 11 Nag L R J13 
0 (mi) r923 Nag 21 (21 22) 

‘’1 Xe (lftO^)2l Mid 310 (323) Co-ovener— 
t) e coovner entitled to manage 
ui minor— Ills inolhcr a Gosha 
ill ad acting through stranccf 


) All 311 deQ}ing plaintifls rights as co 

: 929) owners to share lu rents and profits 

I — Hcceiv cr a{ pointed 

nsohency ol adini (tJlO) 7 Ind Cas 344 (346) (All) Suit to ct 

■nt ground for ap aside trust— Profits from the pro 

though the admi icrtj large— Lspeuses of tho trust 

en managing the mall— Trustees not paving due re 

d haa kept proper gird to auj method of aiiv c omit 

— Rtceiver mav he appointed 

.29) Mortgagor m (192C) IJ^ Ouilh 504 (50 j) Rctciver 
srtgageo 8 bebilf — appointed un ler Criminal Pioccduro 

ning iRaolvcnt — Code 3 iiO— 'IitVe ol cue ol the jar 

ppoiatcd tics declared bv Loird of Revenue— 

Hell that Receiver scUatoU) should 
' be continued till digpo il of tiv I 

q\ suit 

I wsrqjv 22 (1923) 1923 Lah C23 (CM C2o) 

(1022) 1922 Lah 444 (440) 

7V (1927) 19»7 Lah C5(C5) 

[But SCO (1909) 4 Ind Cas G05 (fOi) 
07 (27 08) 3 Sind LR 118] 

r 44 Born 727 28 (192J) IJ’g Mad 184 (IfiC) 52 Mad 93? 

om 645 (552 Sol) (1916) 1915 Nag 98 (100) 11 N ig L R 113 
(1907) 30 Mad 255 (2C4) 

(but SCO (1912) 17 Ind Cl a lO (IG) 

II Nag L R J13 (Mai) Rctciv or cannot bo ij pointed 

2) lor projetly which cannot la dealt 

(323) Co-ovsner — with in any waj by the Court m tlio 

vtitled to manage suit ) 

mother A Gosh-s 24 (1922) 1922 Pat 318 (319 3.0) G I it L Jout 
through stranger 3Cb 
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manner but cautiously, judicially and according to legal piinciples^ after a consider, 
ation of the whole of the ciicumstances of the case ® \ receiver cannot be 

appointed merelv because it is expedient or convenient to the mortgagee to do so * 
01 because it will do no harm to do so “ The bona fide possessor of the propertj 
in dispute should not he disturbed by the appointment of t. receiver unless there 
19 some substantial ground for such rnterference/^ such as a well founded fear that 
the property m question Mill be dissipated or that other irrepaiable mischief maj 
be done unless the Couit gives its protection*^ As has been said already in 
Note 13 ante the Court will refuse to interfere unless the applicant establishes 
some special equity in his favour ** 

15 Partition suitx 

O 10 E 1 sub rule (2) applies only to the dispossession of third parties 
(Sec Note 19 infra) Hence it is no bar to the appointment of a leceivcr in a 
suit for partition * But a receiver will not bo appointed in such a suit m the ab 
sence of special circumstances necessitating interference by the Court ^ The meie 
fact that theie is a dispute as to the share to whicli the plaintiff 13 entitled* or 
that the relations between the parties are strained* is no ground for appointing 
receu er Nor is a mere apprehension of future waste sufficient for that purpose 
There should be some specific act of misappropriation raaheisation, 01 mismanage 
ment shown and this principle is practically to be applied m the case of partition 
of Hindu joint family property m the hands of the eldest brother who is tbo 
manager of the property ° But this Eule does not apply when one co owner 
occupies tlie whole property and cxchida the other co owners from their shares of 


the i_eii 
(lOU 
(191( 

7 (l923U0'’3Lali28a (241) 

tl9'>C) 19'’0 Oal 1002 (1092 1093 109C) 
(1010)1919 Cal Sa2 (Sq2) 

(1923) 19''9 I? C 19 (uO) ^5 Ind riii 131 
55Ci1 720 (IC) 

(1879) 5 Cal 259 (2Ca) 

(1931) 1931 Lah 088 (088) 

8 {192A 19’j Lali 34J (3ol 3o2) C Lab 7l 
(lO’O) 19-’0Labl25 (127) 

(1910) 0 Ind Cas 059 (GCO) 1910 Pun Re 
No 30 

(1910) o Ind C IS 90 (97) (Cal) 

(lOP) 17 Ind Cas 202 (203 201) (Cal) 

(1913) 19 lud Cas 873 (874) (Cal) 

(1911) 11 Ind Ca.9 S70 (871) (Mad) 

(1911) 9 Ind Cas 985 (98i) (Cal) 

(lJ24) 1924 Cil450{4 9) 

UJ26)102G Siud S3 (SJ) 

(18S3) 5 111 5oG (501) 

(18"0) 13 Siith W R CO (00) 

(139a) 2-’ Cal 459 (401 405) 

{1SS8) 15 Cal Sia (822) 

(18b5) lSs5 Pun Ra No 102 page 232 
(1800) 13 Mad 300 (3J4) 

(1909) 4 Ind Las on (095) 1903 Pun Re 

No 107 jafio 491 
(193’) 1932 I lb 82 (S3) 

9 (1910) 1910 Cal 892 (S92) 

(1924) 1921 Cal 450 (45J) 

(1J25) 1925 r,ab 319 (351) 0 Lih 74 
(1930) 1930 Cal 010(011) 

(1890) 1890 Pun Re No 130 p.ago437 
(1913) 21 Ini Cas 2S3 (2bj) 10 Oudb Cas 

238. 


may be appointed 


(1924) lO’l :ilnd 482 (483) 

11 (1927) 1927 Rang 179 (170) 6 Rang 70 
(1924) 1924 Cal 4aC (459) 


(1910) 3 Ind Cas 1101 (1191) (L L) 

(1910) 5 I«d C IS 27 (28) (Cal) 

(1902) 1902 Puu Ro ^o 73 iage2(.j 
(18J0) ISOO Pun Re No 186 page 437 

12 (1923) 1923 P C 40 (50) j 5 Ind \pp 131 

55 Cal 720 (P C) 

13 (1922) 1022 Pal 315 (319 320) 0 Pat h 

Jour SCO 

Note 15 

1 (1929) 1921 Nag 283 (281) 

(1920) 1320 Sind 37 (38) 

(1890)17 Cal 014(018 ClJ) 

(1932) 1932 Mad ail (oil) 

2 (1920)1920 Rom 321 (321) 

(1035) 1035 Mad 402 (404) 

3 (1927) 1927 Rang 179 (17J) 5 Rang 70 

4 f1‘»'»3ni''3Tab 4fl/al) 


pago 437 
10 Oudb Cas 


irop.rtics — No finding lliat nuna, 
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'ilthousli no ^iste or iinl\ers.itioii b> tlio co owner in possession is pro\eil ® Tho 
Court ina\ also nllow tho pirtj in solo occupation to elect to paj to tho other co 
owner- an occupation rent or inaa require lum to furnish securitj for tho shares 
of the rents and profits of tho other parties^ 

\ receucr ma\ ho appointed m a pirtitiou suit at the instance of tho credi- 
tors of tlie CO parceners " \ rccen er in a partition suit is entitled to lequiio paj . 

ment of rent from tlie part^ who is in possession of an important item of tho 
famiK propertv in suit ® 

16 Executor in po««e*sion 

In Enqhnti tho rule is that tho Court will not interfere with tho possession 
of an executor of a will b\ a|i{>ointin„ a receucr except where a case of gross mis 
conduct IS established against the executor* In India also aerj stiong reasons 
arc necessara to appoint i receucr in such a case ^ (Sre tho undermentioned 
ca'Gs* for instances in which a receiver was appointed) But in tlie case of 
Muhammadan will tho executor is not entitled to tho same degree of piotection 
from interference is is guen h\ tho Eiinhsli Lvw and a receiver can more ieadil\ 
be appointed in displacement of such an executor than m tho case of tho executor 
ol a will made hi other persons* This is because a Muhammadan can dispose of 
bj Ilia will onl\ -x third of his property and the reason for tho English rule, its 
that the executor is a person on}o>ing m a marked degree the testator s confidence 
and as such his possession should not be lightlj interfered with, does not apply 
wath the same force to tho executor of a Muhammadan will 

17 Receiver if can be cpppointed for a compeny 

\ Court cinnot appoint a receiver of “X company except in n debentuio 
holders action when tlio business and assets of the company are chained with 
Tajment of the claims of tho debenture holders If it is necessaij to pioteot tho 
as ets of a compan), the ippropnate action must be taleo undei tho provisions of 
the Companies Act * 

18 Appointment if can be made after reference to arbitration 

\ receiver can be appointed after a suit has been lofcrrcd to arbitration 
xinle s the Court finds that tho icfcrcnce included also the question of interim 
management* He can ho appointed even m the interval between the submission 

of an award and tho final acce ptance or t eieclion of it ^ 

18 guiltv ot wn&to or im-mvinee 
inent— llccciict should not Lo ai 
I ointcd 

(1013) ISXIrtd 23 (21) 

G (1010) 5 Ind Cvfi OG (DC 07) (Cal) 

(1923) 1020 I -ill 407 (407) 

(lOU) 1014 Cai 430 (441) 

7 (19U) 1914 Cvl 439 (141) 

8 (1929) 1029 2S3 (281) 

9 (1020) 1920 Cvl 319 (319) 

Note 16 


18 also executrix under will executed 
b\ dcctv'ed — Mere clum to sncli 
iroi>crl> Iv vllcgcd dvuslitcr I8 no 
ground lor vj pomtincut ol Receiver] 
3 (1925) 1923 Cal 25C (259) 53 Cal 219 
rzccutor directed to act m consul 

C P C 321 A 322 


(1933)1033 Bom 342 i34G) Appointment 
of executor questioned and lits title 
in dispute — Receiver nj pointed 
(1927) 1927 Hang 135 (135) Executor fail 
ing lo file luventorj required bj 
lav — Four jcirs income not ac 
counted for — Receiver should la 
appo nted 

1 (1927) 1927 Rang 135 (135) 

(1895) IJ Bom 83 (3>) 

Note 17 

1 (1925) 1925 Cal SIT (819) 52 Cal 513 
Note IS 

1 (1926) 1928 Cal 250 (258 2o9) 

{19->5)1925 Sind 102 (102) 13 Sind LR 

303 

2 (1925) 1920 Smd 102 (103) 13 Smd h H 
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19 Receiver in Execution proceedings 

The appointment of a receiver is prescribed by S 51 of the Code as one ol 
the modes of executing a decree This Bulo prescribes the conditions and 
limitations under which such appointment is to be made Beading S 51 with this 
Eulc, as it ought to be, it is clear that the Court can appoint a receiver in 
execution proceedings only when it considers just and conienient to do so * The 
decree holders consent is, however not necessary for such appointment* Nor 
can he as of right and as a matter of course apply for execution by the 
appointment of a receiver 


Although in India where there is no distinction between law and equity 
it IS not always necessary that legal execution should be exhausted before 
equitable execution by the appointment of a receiver is made, such appointment 
13 not to he resoited to when there is no impediment to execution being levied 
in the ordinary way as provided by the Code, the person seeking equitable 
execution must show that ha was met by difficulties arising from the nature 
of the property which prevented his obtaining relief by the usual modes of 
execution and that it is accossarv and advantageous to appoint a receiver * The 
mere fact tint the defendants belong to an old family and that, unless the Court 
steps m and saves them from the consequences of their debts they may be rmned, 
IS not, in itself, a sufficient ground for such appointment * 

\ receiver should not be appointed where it would unduly delay the 
realisation of the decree debt In execution of a decree against a legal 
representative of a judgment debtor a receiver cannot be appointed of properties 
which do not form part of the assets of the deceased ® not can he be appointed 
whore such appointment has the effect of depriving one of the legal representatives 
of the entire profits from the portion of the estate in ins hands without anything 
being left oven for the mamtenauco of himself and his family while the other 
l egal roprosentativ cs who are in enjoyment of substantial portion of the decoased*8 
Note 19 4 (189S) 23 Cal 617 (520) 

1 (1031) 1931 Oudli 307 (303) (1910) 1910 Cal 540 (a40) Fact tbit judg 

(1933) 1033 All 227 (22S) Decree for sale o( mcnl debtor will be reduced to 

mortgaged property— Vpplicatioa (or poierty if his properties wore allowed 

stay of execution by judgment deb to be sold is not sufficient 

tor and application for appointment (1931) 1931 Oudh 307 (303) The fact that 
of tcccncr by decree bolder — Dxecu the appointment of a rev.ei\er is the 

tion stayed and tecener appointed— only way of saaing the judgment 

Vppointment of receiver is just and debtor s ownership of the bypotbe 

fair cated villages is not sufficient 

(1933)1933 Sind 231 (232) Reasonable (See also (187S) 2 Cal 53 (13) Simply 

grounds must be made for appoint to carry on judgment debtor s busi 

luent of receiver — There must bo ness pending execution proceedings 


danger of waste or destruction of 
property 

(1910) 1919 Oudh 32G (323) 22 Oudh Cas 
194 

(1032) 1932 Cal 104 (195) 

(See also (1023) 15 Ind Cat 417 (419) 
(C\l) Impartible Zemindan with 
valuable forests and miucs— Receiver 
should be appointed 

2 (16C3) 1&C3 Marsh 2G1 

2a (1932) 1932 Cil IbO (192) 59 Cal 205 

(1929) 1J2J Mad 20 (21) 

(See also (1933) 1933 Sind 231 (232) 
Uccreo capable of cxccutiou in the 
ordinary manner — Receiver will not 
1 0 appointed) 

3 {IJ 0| lJ„o Cal 502 (501, 5CX5) 57 Cal J61 


receiver cauDOt be appointed] 

(But see (1809) 12 Suth W R 5G (C7J 
Receiver should be ippoiuted when 
judgment debtor oSers to place all 
his properties under Court s manage 
inent] 

S (ISC9 70) 5 Mad II C R 272 (27S) 

(IB71) 15 Suth W R 322 (323) 

(187C) 25 Suth \V R 33 (34) 

(1674) 22 Suth W R 220 (220) 

[See also ( 18 . 6 ) 2 Cal L Rep 185 
(ISC)) 

(1875) 23 Suth W U 2S7 (235) Ipj licaliou 
for appointment of receiver- Simply 
to put oa layracnt— \rrlifa‘»°° 
should be refused 
C (16J7) 19 All 233 (237) 
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estate avere left scot free ^ 

■\\ here tbe decretal debt will be equally and as surely satisfied by the 
appointment of a receiver as in any other way and at tbe same time the 
judgment debtor will bo saved from great prospective loss tbe Court can appoint 
a receiver ® Sucu an appointment can also be made where the interests of 
both tbe decree holder and the judgment debtoi can be safeguarded and where 
such appointment appears to be the only way in which the decree holder can 
hope to realise aii> appreciable part of his dues® Thus where a decree has 
been obtained against trust property and such pioperty cannot be sold in 
execution of tbe decree or where the debts and rents due to the judgment debtor 
are sought to be attached in execution of the decree and the person owing tbe 
same denies his liability to the judoment debtor ** or where a decree in favour 
of tbe judoment debtor is attached in execution of the decree in favour of his 
decree holder a receiver can properly be appointed See also the under 

mentioned case’’ where a receiver was appointed to sell a collieiy directed to be 

sold b. the decree so as to safeguard the interests of all parties 

\ r=‘ceiver can be appointed for the pieservation of a property after its 
sale in execution and before its confirmation ** 


The appointment of a receiver m execution does not operate as a stay 
of execution so as to disentitle the decree bolder fiom executing his decree m 
reapect of the same debt in any manner provided by the Code The mere fact 
that the decree holder consented to the appointment does not estop him from 
subsequentlv seeking to enforce his decree by execution 
20 Receiver efter decree 

The words whether before or after decree are new and make it clear that 
a receiver can be appointed even after a decree has been passed m the suit ^ 
These words have given effect to tbe undermentioned case'’ under the foimer Code 
K receiver can be appointed even after execution sale and before its confirmation® 
or after the grant of leave to appeal to tbe Privy Council * But the Court has no 
jurifed ction to appoint a leceiver when there is no litigation pending before it» 
in which such appointment can bo made Thus no receiver can be appointed 
after a suit has been dismissed** or compiomised® or after the deciee has beea 
satisfied ^ 


s 2S5 


11932) 193' Cdl 169 (193p 59 Cal 20 j 
P rinciple is vlieLher in view of the 
assets tbe decree ainoant is likely 
to be real sed Mtbin a reasonable 
tune from the profits of attached 
propertj 

[See also {1933) 1933 Nag 20C (2G7) 
Jagir of defendant not attachable — 
RecciNcrcan be appointed on suit 
debtor] 
iOi 51 


[See also (1907) 9 Bom L R 540 (541) 
Judgment debtor a partner la a 
firm — Partnership property not at 
tachable — Vppomtmentof receiver is 


11 

12 

13 


proper remedy 
(16S7) 11 Bum 445 (453) 

(1925) 1920 Rang 318 (319) 3 Bang 235 
(1903) 30 111 393 (394) 

(1930) 1930 Cal 503 (504 505 500 507) 
57 Cal 904 

[See however (1933) 1933 Lab GS7 
(088) 14 Lah 457 Receiver cannot 

be appointed in execution to sell 
of 


Note 20 

1 (102C) 192C Cal 1000 (lOOS) 

(1920) 1926 Cal 978 (979) 

2 (lS8o)3XIad 2^9 (233) 

3 (1910) 5 Ind Cas 753 (758) (Mad) 

4 (1911) 12 Ind CasX9o(198 199) (U B) 

5 (1S70) 14 Suth VV R 3ol (384) 

6 (1320)19^0 Pat 501 (502) 5 Pat L Jour 

7 (1926) 1920 Cal 9/3(940) 
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21 Receiver of property in the hande of a cotnmon manager 

Under this Eulo T, recei\er cap be appointed for propertj m the hand: 
of a common manager under S &5 of the Bengal Tenancy \ct ' \ receiver car 

also be appointed pending proccedin„s for the appointment of a common manager' 
V Civil Court can appoint a receiver of property m respect of \\ Inch proceeding: 
for the appointment of v common manager are pending before the District 
Judge ® 

22 Powers of receiver 

V receuer has> no powers except wliat Ua\o been conferred on him exptcash 
or imphedh bi tlie Court ^ His powms aro therefore conditioned bj the terms 
of his appointment subject to any subsequent modification b> the Court '* In the 
absence therefore of anj proMsion express or implied as to the powers conferred 
on lum tlieie IS no presumption that all the powers mentioned in Cl (d) of the 
Eulo are coiifened on him* and he cannot dc41 with the property of which bo is 
thoreceiier m Wa^ without the consent of the Court* Thus ho has no 
power to lease out dciiif/cr properti without the Sanction of the Court* Even 
if full powers aro conferred on the receiver ho should take the directions of 
the Court in all important matters if he wishes to hive complete protection 
for lumsolf ® 


\ receiver who has been given all the pawcis vicntioned tn Cl (d) 
will have imphedh a discretionary power of sale ^ The authority will also 
include a power to give notice to quit or to sue for compensation for uso and 
occupation without the special leave of the Court* general power of manage 
ment will include a power to exercise the powers of a proprietor under Madras 
Act n of l89i * \ bona fule acknowledgment of a debt b> the receiver is an 
acknowledgment h> ar autborued person which will extend tlie period of 
limitation under S 19 of the Limitation ^ct ** But a receiver can have at 
the most onl> such powers and rights over the propertj os the larlicslothe 
iuit are found to possess when their lights aro finally determined \n> 
tnisreprcseiitation or concealment of material facts from the Court in connexion 
with a proposed transaction by the receiver would vitiate the authority con 
ferred on tlie receiver Not can a clause ho added to a lease granted by the 


r subsequ ent to tlio grant of the 
Note 21 ~ 

L) 0 Ii a Ci8 1027 (1020 lO’OKC-il) 

5) lOlG C^l 4^7 (427) 43 Cil JSC 
i) 1917 C-il 815 (ol5) Fvtdcncooinc 
ce»»ilv {oc such ippoiuttacRt bliould 
be 1 rodoced 

5)13 IiidCis 303 (300) (Cil) 

Nat« 22 

)) 1025 ilad 313 (310) 
i) 1017 itid "40 (74i) 

>) 1915 Lh 139(140) 

1) 192G ilad 357 (35S) 

[Sto aho S _0 ol llio Iroainciil 
luBolacncy Act \ ol 1920 for ll»o 
]Ki\\er» of ail interim receiver and 
S IG of tbo 1 uuj^b S th Guiduans 
and Shniici Vet M of 1922 for the 
powers of tbc board of Management 
under Ibo said Vet] 
lul p o (1J201021 ^agl5Cll3') 

I 1 1 exircstly reserved cverv 
r I ver hat all tbo fiowcrs men 


sanction if it was n ot m entioned m the 

tiODcd in liulo X) 

4 (1028) 1928 Cal 10’ (40o) 

5 (19.9) 1920 Cal 823 (323 8’9) 

C (1911) 12 lud Cas 760 (7bG) (Cal) 

(1894) 19 Bom CGO (GG2) 

" (1921) 19’1 1» C 202 (204) (P C) 

8 (1917) 1917 L L 0 0) 

(Sco also (1891) IS Cil 47- 
i\hcre the rccci'cr was held eulit 
led to UB for the ejcclmeul of the 
tenant] 

[Uatsce(lSS7)14Cal 323 (310 341) 
Held on coi struction of the orJtr 


Kcctivcr 14 not agent of jartv a »* 
Vo bn d b m bv an acVnowlcdoWvenl]* 
11 (IS 3) 19 Sulh V\ n 37 (30) 

It U920)lJ2JCal b23(».3 S.J) 


I. 


\pr01NTMENT OP BrCEIVEBS 


25G5 


terms proposed in the application for sanction When pioperty is sold bj a 
receuerin auction under tho directions of the. Court, the sale is as much a 
Court “ule as an execution in the usual course, and is theieforo not completo 
till It la Confirmed hi tho Court’* Nor can it be attached by tho pirties 
ccUaterallif In tho c.i«o of a puiate sale by the receiver, i right of pro. 
emption can he exercised to tho same extent as if the sale was by thoownci 
him«elf 


V Court Ins no power to confer ou the receiver any ficsh power such 
as a liberty to ®eU after the suit has been dismissed It is also irreguhi for 
the Court to order payment of tho debts of any party from the estate beforo 
the ascertainment of tlie estate In exceptional cases, as where a plaintifl applies 
for pavmeiit to tlic creditors from out of the estate in the bands of tho receiver, 
payments might bo ordered out of the share of the plaintitf, wheie such slnio 
IS admitted and it is inoio tlnn enough to satisfy the debts of the creditors, 
subject to the phintitf later ou pioving that they are liabilities of tho estate 
and as such must come out of the whole estate’* No Couit other than that 
by which the leceivei was appointed can make or give any directions to tho 
receiver as supplementarv to those given by tho appointing Court A moitgago 
by the receiver under tlio Couit s order directing that it should be entitled to 
priority over the pre-existing charges, takes precedence ovci such mortgages as a 
salvage lion See alio Note 42 below 

23 All <ueb pQW«r« at to bringing or d«t«nding of suit* at the owner himself hat ' 

A right to sue is not necessarily' incidental to the general poweis of a 
receiver’ and docs not exist unless it has been conferred on him expressly or by 
necessary mplicatioii ^ It depends solely on the order of tlie Court and not on 
the wishes of the parties A Court can expressly authorise tiie receiver to sue m 
his own name* Hut such an authority may' also be given tmphedly Thus a 
receiver who IS given tho same powers of suing and defending suits as tho owner 
himself has, is entitled to suo m Itis own name though not expiessly authorised to 
do 60 ° Similarly, a receiver appointed to collect outstandings can suo in his 
name ® On tho appomtmciit of a receiver with the requisite powers ho is the only 
person competent to bung suits and obtain dcciecs Hence, after such a leccivcr 
has been appointed for an estate the landlord cannot sue £oi rent ^ 

Though ordinarily a suit for possession can only be instituted by a person 
living a pifsent to such possession, and though by his appointment no pro- 
1 ■ .. ■■ ■ j . . 1 ho 

. , 'i* CiC» 


[‘'CO however (IJIO)G Ind Cas 300 4 

(301) (Cal) Where -i dislinction wis 
dnwii between hvlo by the Contt and 
ft svle itiitZcr the oi Icra of a Court] 

15 (1007) C Cal L Jour lOi (40S) 

10 (1005) 27 All 070(077) 5 

17 (1007) 34 Cftl 330 (33J) 

IS (1802) 10 Eom 511 (512, 513) 

(1603) 1803 Mirth 201 2 llvy 112 Jltna 

i,cr under S 243 of Code of 1S59 — 
Court has no power to ordct him to 
pay claims of pcr«oiis other thin 
decree holders 

19 (190->) 4 Mad L Tim 203 (2CJ) 

20 (1907)34 Cif 427 (442) 

Note 23 

1 (1912)171 C 751(751) 1913 1'uii He No 50 


(1893) 25 Cal G42 (040)' 

(See ftlBO (1904) 0 Bom L R 995 (909) 
30 Bom 250 1 decree iii such suit 

will be for tho beaeGL of the true 
owner 

(1884) 10 Cal 713 (733) 

(192J) 1929 Cal 110(111) 55 CaU21C 
(1907) 34 Cal 305 (313) 

(1903)20 Cal 715 (720) 

[Butste (loC9) 12 Sutb W K 117 
(US) Keceiier obtaining perml«^lon 
(o SMS OK pirtiCs interested 
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Court all tho requisite powers ® In a suit brought by the recenei ^Mthm lus 
authority, the defendant cannot question the validity of his appointment as 
leceiTcr ® Where however, after the appointment of the lecener, the propertj is 
Sold m Court auction to a third person, and a sale certificate issued to him, the 
authority to sue for possession of that property must be taken to be withdiawn 
from the recener and he cannot therefore sue for possession of that propertj The 
only person who could sue therefor is the auction purchaser Areeenersdis 
cretion to spend monej in litigation ought not to be interfered with bj the 
appellate Court the Couit of first instance will, if uecessaij take securitj from 
him for restitution of such expenses in certain events 

It was held in the undermentioned case^* that a receiver of a Zemmdan was 
entitled to sue for sums spent bj the Zemindar at tlie defendant s request before 
the appointment of the receivei as it was found that the claim arising out of such 
expenditure was one annexed to the estate 
24 Re&liz&tiQn of properly 

A receiver appointed to get m and realise the estate of a deceased person 
and to pay debts has a power of sale also * Similarly, a receiver of mortgaged 
properties in respect of which mortgage decrees have been passed, who has been 
given powers of realisation, management protection and preservation of the pro> 
perty has a discretionarj power of salo^ But a receiver empowered to coiled 
otitstatidinijs and do all things necessary for the realisation and preseriation of the 
assets of a firm has no power to mortgage the property of tlio firm® A receiver 
of debts duo to a ludgment dobtoi cau take legal proceedings by way of suit 
or execution proceedings to collect the outstandings* A reeeiioi however, 
cannot rccoier property sold away by the judgment debtor, on the ground of the 
sale being voidable under S 53 of the Transfer of Propertj Act® Bent accrued 
due to the estate prior to tlie appointment of the receiver is not pait of the estate 
m his hands and thercfoio a payment to the propiietor on account of such 
liability 18 a suthcicnt discharge of the debt* For further information, see 
Notes 22 and 23, supra 


25 ' Collection of the rente end profits thereof ' 

A rccen cr appointed to collect the rents of land cannot ratsc the rent ^ A 
receiver appointed in respect of pioperly under attachment, has the powcis of the 
owner as they CMstcd at the time the j loperty uas liov^ht under the oidcis of the 
Court hy attachment provided they have not ceased by operation of law Hence, 
where subsequent *^o tlie attachment but before the appointment of the iecei\er» 
the landlord had reduced the lato of rent payable by the tenant, tho receiver wa9 
held entitled to lecov or rent at the original rate * 


Whore a lecen er IS appointed in execution of a decree to collect tho rents 
and profits of tho estate of the judgment debtor, hut tho lessee pays tlie rent to 
the mortgagee of tho judgment debtor, th e lecotvor is entitled to follow tlie ren t 
(1911) 11 Ind Ci8 102 (103) (Cal) [Sco also (1673) 10 SuUi V\ H 37 (33) 

8 (191G) 191C Cil 51 (53 51) Cn-^c under Code of 1659— Recci'or » 

9 (1919) 1919 Cil 533 (531) 40 Cil 70 jHiucr confined to rcali«»tion oldcbli 

Oa (1932) 1932 RmR 11 (12) 9 Sang 503 duo to ludRincnUlcllor 

10 <1915) 1915 Mnd 355 (355) 4 (18i») 22 Sutli W R % (37) 

11 (ISSC) 9 Vlid 334 (337 333 310) (1874) 21 Sutli VS U 119 (119) 

M *0 *’1 5 (1912)171 C 233 (231 235) 35Mad5ia. 

1 0 (1918) 1918 I nt 133 (133) 

2 , Note 25 

P 77 1 1 (1662)8 001719(7 0) 

2 (1685)81108 418(4:0) 
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in the hinds of the mortgij;ee * 

26 Power a< lo the execution of documents as the owner himself has 

hen 1 recen cr sells a propeitj under the orders of the Couit, ho should 
he a part! to the deed of com e> ance * \ receiver m an administration suit cannot 

tell in satisfaction of i mortgage executed bj one of the claimants of the estate 
before the administration is complete* A comejance of, the piopertj by a leceiier 
acting xvithin his luthontj binds all the persons entitled to share m the estate 
including minoro * 

27 Delesatson of duty by receiver 

\ rcceiier being an ofheer of the Court, is responsible to the Court for the 
due discharge of his dutica He is not entitled to delegate to another any of the 
duties entrusted to him b> the Court,* or assign to another for valuable consider- 
ation any of his rights as recen er*^ Not having any proprietary interest in the 
estate under hia control, he cannot assign his rights to another so as to enable the 
latter to enforce them as such assignee * As to whether and under what ciicum- 
•stances a recen er is entitled to Ime cleiks and agents to assist him, see Notes 
35 and ■12 beIo^^ 


28 The receiver it an officer of the Court 

A recener is an ofTicer of tho Court Ho is also “a public officer within 
the meaning of S 2 Cl 17 * Ho is nothing more than the hand of tho Court foi 
the purpose of holding the property of the litigants wbenevor it is necessary that it 
•should be kept in tho grasp of tho Court, in order to preserve the subject matter 
cf the suit pendente lite Ho is a repiesontatn e of tbe Court and not of any of 
the parties to the suit, though he holds the properly for the benefit of those ulti- 
mately found to be rightful owneis* Thus, a receiver in execution proceedings is 
not the agent of tho judgment cieditor and moneys realised by tbe recen er do not 
become i;»o /acfo moneys belonging to tbe judgment creditor * {See Noto 33, 
infra ) \ recen er s possession being that of tbe Court, no one is entitled to intei- 

fere vMth it * \ sale of property by the receiver has tho same effect as a sale by 

the Court and the purcliascr is entitled to the assistance of the Court m obtaining 
poasession of the property so purchased * A receiver, though an officer of the 
'Couit IS not a judicial olTiccr Hence, a Court has no power to delegito to a 
Teceivei the duty of enquiring into tho claims of rival chimants to tho property “ 


^ receiver should not be allowed to purchase the property of which ho is 
the receiver^ and “iucli a sale if made would be voidable and can be avoided bv an 


3 (lO"!) 1531 Kang 81 (84), Ee versing 193 3 
Kang 35- 

Note 26 

1 (1871) G Keug L 11 492 Koto 

2 (1901) 5 Cvl W K 403 (409) 

3 (1910) lOlG Cnl 819 (320) 43 Cal 124 
(1894) -1 Cal 479 (481) 

Note 27 

1 (1895) 19 Bom CGO (G02) 

la (1910) 8 Ind Cvs 970 (978) 5 L U R 213 

2 {1910)8Iud Ca<i9'C(9"8) 5 L D R 213 

Note 28 

1 (1931) 1931 Cal 503 (503) 68 Cal 6o0 
la (1871) C Beng L R 480 (487) 

(1903) 30 Cal 693 (593) 

(1895) 22 Cal 1011 (1015) 22 Ind Vpp 203 
(l*C) 

2 {i923) 1923 Cal 402 (403 405) 

(1921) 1921 Cil 510 (51G) 

(1903) -0 Cal 721 (724) IIo cannot bo 
fined as lepre'cntiiig tho owner 


(1910) 0 led Cas 410 (413) 37 Cal 754 
(1929) 1929 Cal Co9 (COO) Receiver cannot 
pledge credit oE anj part) to the 
proceeding 

3 (1930) 1930 XIad 4 (S) 

4 (1929) 1029 Mad ISl (180) 62 Mad 933 

5 (1894) 'll Cal 479 (483) 

[See (1905) 33 Cal 1175(1177) When 
Court orders transfer of property it 
IS entitled to priority over subso 
quent attachment though tho trans 
leimay be actually executed subsS 
quent to attachment ] 

6 (1929) 1929 Bom 473 (479) Order directing 

Receiver to hold inquiry as to heirs 
lu contested succession pro eedings 
— Order held illegal 

(1921) 1921 Cal 293 (299) Claims of third 
parties— Court cannot delegate duty 
of eoquirv to Receiver 

7 (1901) 5 Cal W K 91(101) 
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Court all tho requisite po^veis ® In a suit brought b> the recener within his 
authority the defendant cannot question the %alidity of his appointment as 
leceivor ® Where, howovei, aftei the appointment of the leceuei, the property is 
Sold in Court auction to a thud peison, and a sale certificate issued to him, the 
authority to sue for possession of that property must be taken to be withdiawii 
fiom the receucr and be cannot theiefoie sue for possession of that propeitj The 
only person who could sue therefor is the auction-purchasei A lecener’s dis 
cretion to spend monej m litigation ought not to be interfered with by the 
appellate Court the Court of fiist instance, will, if necessaij take securitj from 
him for restitution of such expenses in certain e\ents 

It was held in the undermentioned case** that a leceivei of a Zemindari was 
entitled to sue for sums spent b> the Zemindar at the defendant's request before 
the appointment of the receivei as it was found that the claim arising out of such 
expenditure was one annexed to the estate 
24 RealiZAlian of property 

A receiver appointed to get in and realise the estate of a deceased person 
and to pay debts has a power of salo also* Similarly, a leceivor of mortgaged 
properties in respect of which mortgage decrees have been passed, who has been 
given powers of realisation, managemont, protection and preservation of the pro- 
perty has a discretionary power of sale* But a reccner empowered to collect 
oUtstandinqs and do all things necessary for the realisation and prosen ation of the 
assets of a firm has no power to mortgage the property of the firm * A receiver 
of debts due to a judgment debtor can take legal proceedings by way of suit 
or execution proceedings to collect the outstandings* A reccner, however, 
cannot rocorcr property sold away by the judgment debtor, on the ground of the 
salo being \oidahlo under S C3 of the Transfer of Property Act* Pent acoiued 
duo to the estate prior to the appointment of the rccener is not p^rt of the estate 
in his hands and therefore a payment to the propiietoi on account of such 
liability IS a sulIIciCDt discharge of the debt*’ For further information, see 
Notes 22 and 23, su/ira 


25 ‘ Collection of the rents and profits thereof ’ 

A receir cr 'ippointcd to ct>?7rcf the icnts of land cannot rai5e the rent* A 
rccener appointed in icspcct of projicrty under attachment, has the powers of the 
owner as they esistcd at the time the ptojerty uas htought uiilcr the oJeis of the 
Conrl hy alfachnicnl, proaided they bate not ceased by operation of law Hence, 
where, subsequent to the attachment but before the appointment of tho rccener, 
tho landlord had reduced the rate of lent payable by tho tenant, tho rccener waS 
held entitled to rccoiei rent at the original rate* 


Where a rccener is appointed in execution of a decree to collect tho rents 
and profits of tho estate of the judgment dcbtoi, but tho lessee pays tho rent to 
the mortgagee of the judgment debtor, the leccncr is entitled to follow the rent 
(lau) 11 lad Gas 102 (103) 

8 (lOlC) lOlG Cal '1 (53 S4) * 

0 (1919) 1919 Cal 533 (534) - . ' 

9a (1032) 1932 llanc 11 (12) 9 Hang 5C5 duo to jutlcinent JeUor 

10 (1915) 1015 Mnd SIS (355) 4 (1874) 22 Sulli W R "G (37) 

11 (IS'C) 9 Mad 331 (337 333 340} (1874) 21 Suth W K 119(119) 

N r •'1 6 (1912)17 1 C 233 (234 235) SSafjdSfS. 

1 . . C (1918)1918 Pat 123 (133) 

2 , , Note 25 

T ■ p 77 1 I (IF£2)8Cal719(720) 

2 (1883) 8 Mad 413(430) 



I. 


AirOINTMENT OP RECEIVERS 


2567 


in the hands of the mortgagee * 

26 Power »s to the execution of documents as the owner himself has 

^^hcn 1 reccitcr 'clls a propcrtj under the orders of the Court ho should 
be a part\ to the deed of coni eiancc ‘ \ receitei in an administration suit cannot 

-'Cll in satisfaction of a mortgage executed bj one of the claimants of the estate 
before the administration is complete® A comejance of the piopertj b> aieceiier 
acting Mithin his authoritj binds all the persons entitled to shaie in the estate 
including minors * 

27 Delegation of duty by receiver 

\ receucr being an oflicer of the Court, is responsible to the Court for the 
due discharge of his duties Ho is not entitled to delegate to anothei any of the 
duties entrusted to him hj the Court,* oi assign to another for valuable considei 
ation an^ of his rights as receiver*^ Not having any proprietary interest m the 
estate under Ins control ho cannot assign his rights to another so as to enable the 
latter to enforce them as such assignee* As to whether and under what ciicum- 
otarces a receiver is entitled to have clerks and agents to assist him see Notes 
35 and 42 below 


28 Tbe receiver it tn officer of the Court 

A receiver is an oflicer of the Couit He is also ‘ a public officer within 
"the meaning of S 2 Cl 17 * He is nothing more than the hand of the Court foi 
the purpose of holding the proport> of the litigants whenever it is necessary that it 
-should be kept m tho grasp of tho Couit lo order to preserve the subject matter 
c! tbe suit pendetite hte *** Ho is a representativo of the Court and not of any of 
the parties to the suit, tliough ho holds tbe property for the benefit of those ulti 
tn&tel) found to bo rightful owners* Thus, a receiver in execution proceedings is 
not the agent of tlio judgmout cicditor and moneys realised by the receiver do not 
beconse tp 0 /acfo moneys belonging to the judgment creditor * {See Note 33, 
infra ) K receiver s possession being that of the Court no one is entitled to intei 
fere with it * K sale of property by the receiver has tho same effect as a sale by 
the Court and the purchaser is entitled to tbe assistance of the Court m obtaining 
possession of the property so puichased* A receiver, though an ofitcer of the 
Court IS not a jjtdicial officer Hence a Court has no powci to delcgvto to a 
Teceiver the duty of cnciuiiing into the claims of rival claimants to tho pioperty ® 


\ iccener should not bo allowed to purchase the property of which ho is 
tl e receiver^ nnd such a sale if made would be voidable and evn bo avoided by an 


3 (1031) 1031 Ranj; 84 (81) Keiirsiii 
Kang 3j7 

, Note 26 

y uSIiy t) yiengl, K 4021>oto 

2 (1001) 5 Cal W N 408 (409) 

3 (1910) 1010 Cal 319 (320) 43 Cal 124 
(1604) *1 Cal 479 (481) 


Note 28 

1 (1931) 1931 Cvl 003 (503) 58 Cal 850 
la (1871) C Bong L R 4SG (437) 

(1903) 30 Cnl 503 (593) 

(1895)22 Cil 1011 (1015) 22IndAip203 
(PC) 

2 (i92S) 1923 Cal 402 (403 405) 

(1921) 1921 Cal 510(510) 

(1903) 30 Cal 721 (724) llo cannot be 
fined w; representing tbo O'vner 


(1910) b Ind Cas 410(418) 3" Cil 754 
(1929) 1929 Oil Go9 (060) Kcccner cannot 
pledgs credit of anj larty to tho 
proceeding 

3 (1930) 1930 yiad 4 (8) 

4 (1929)1929 Mad 184 (180) 52 Mad 939 

5 (1894) 21 Cal 4''9 (433) 

[Sea(190o)33C'illl75(ll7() When 
Court orders transfer of 1 ropert) it 
IS entitled to priority over subse 
quent attachment though tbe trios 
fer may be -iclually executed subse 
quent to a.tachment ] 

G (1929) 1929 Bom 473 (l-'O) Order directing 
Receiver to hold inquiry as to heirs 
in contested succession proceeding 


0 
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application maclo under S 47 of the Code ® 

29 Postettion of the receiver enuret (or the benefit o( the true owner 

The possession of the receiver is the possession of the Court, and the 
possession of the Court by the receiver is the possession of all the parties to the 
iction according to their titles The property passes into leocl custody (custodia 
fcpis) and such custody IS for the benefit of the true owner The recener thus 
holds the property for the benefit of those ultimately found to be the true owners * 
By the appointment of a receiver the Court takes uiion itself the managcine7ii of 
the property during the continuance of the litigation But the propnetaij right' 
or interest m the propertv is not transferred from the rightful owner eithei to the 
Court or to the receiver appointed by it ‘ The receiver s possession being posses- 
sion on behalf of all the parties to the action according to their titles none of them 
can claim to bo in adverse possession during the continuance of the receiver s pos. 
session against the partj ultimately found entitled to the property ® Noi is it 
open to the receiver during the continuance of the receivership to set up a title lu 
himself adverse to that of the parties Even if the receiver is dischirged he would 
still hold the property on behalf of the rightful owner * Thus the title of the 
real owner is m no wa^ affected either in theory or principle, by tho appointment 
of a receiver \ payment made by a rccoivei out of the funds of an estate i» 
CQunalciit to a payincat made by tlio owner of the estate and where he would be 
entitled to leimburaement from a third person if he had made the payment 
himself ho would bo equally entitled to such reimbursement if tho pajment i» 
made by tho receiver * If despite the appointment of tho receiver the defendant 
continues in possession ho can bo sued by tho tiuo owner for the profits misappro- 
priated by him ® 

The ippointment of a receiver does not supersede a prior attachment of the 
property ^ 

When the owner of a property 13 himself appointed receiver ho does nob 
lose his ri„ht8 as a proprietor of dealing with the property duimg the leceuerslnp 
except that he cannot impair the value of tho propert> in Ins hands or cause in 
terferenco with his possession of tho propertyas receiver “ 


30 Atiacbment of propertiec in the hand* o 
Property m the hands 
[See also (1032) 1J32 Ca 
69 Cal 06G Decree holdi 
purcliv>iuig in Court anction with 
out ]ca>c o( Court void ] 

S (1932) 1032 Cil 072 (073) 59 CU 950 
Note 29 

U (1935) 193o Mid 591 (590) 

(1933) 1933 Lib 071 (073) U Lib 779 
Receiver ai pointed by ono Court to 
like chirfie of properties— Vnothcr 


ted and delcudint becoming in 
soiient—OlEci il Receiver IS not on 
titled to the money in prefocctice to 
the pliiotiff] 

2 (l929)lJ29CvlllO(U2) 55 Cil 1210 
(1J2G} 1920 Cil 335 (392) 52 C>19U 
(1910) 1310 L-vh 7d(SO) 1317 1‘unReNo 3l 
(13i3)lJSulhW R37(3S) 

(1925) 1925 AH 72 (72) 40 Vll 921 

3 (mC)l316Cvl 751 (752) When Keceivet 

isajiointcd there la no Ui«po«»es^ 
sioii of true owner within Vrt 112 


(192S) lJ2SCil 102 (103 405) 

(1907) 31 Cil 305 (3IC 317) 

(If^oo) 2r Cil 025 (G2J 030) 

IH Cl) >> vud 44S (452) 

[•^CL il > (1J33) 1933 CiIC25(C27) 

Ap]icUion (or n] poiiitment of re * 
r n pirtiiership «uit — Order 
I .1 1 fen 1 int -houM i ty Rs 1 000 b » . 
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o{ the Court, it IS as a general rule, exempt from judicial process except to tlio 
extent permitted b> the Court appointing such receiver In other words the pos 
se»«ionof the Court is not to be interfered with by taking ao> judicial proceedings 
against tlic propertj m the receivers hands without the permission of the Court ‘ 
Hence leave of Court IS necessari for execution of a decree by attachment and 
of propertj in the hands of the receiver* 

Such leave is necessary even wheie the property is sought to be pioceeded 
against in execution of a wior/gage rfccrcc, although no attachment is necessaiy for 
sale in such a case * The Hi„li Court of Calcutta is, however of opinion that as 
no attachment is necessary in the case of a sale under a mortgage decree the 
permission of the Court is not necessary for such a sale * Even where an attach- 
ment was levied on property ie/oje the ni>pointmcnt of the receiver it is within 
the discretion of tho appointing Court, to refuse to permit a sale of pioperty under 
such attachment V purclnser in Court auction at a sale held without tho 
previous permission of tho Couit, buys at hix peril, as the sale may bo cancelled ® 
Permission IS ncccs ary even for an application for rateable distiibution against 
the receiv er ^ 

\ sale of property in the hands of aieceirer without the levve of tho Court, 
is however, not toid hut is only v iJable, t e , it is valid until set aside by appro 
priate proceedings If the persons interested do not impeach the sale it is not 
open to others to do so ** It has even been held that the sale cannot be set aside if 
the peteon seeking to havo it set aside has in no way been prejudiced by the sale ^ 
Hut where a decrco obtained by a receiver is attached without tho Couit s 
permission and is then transfeired by the icceiver to a third person who takes tho 
assignment in good faith and without knowledge of the attachment the attachment 
being irregular docs not allcct the title of the assignee 

Though a receiver of a properly may have been appointed vet until ho 
actually takes possession of the property a stranger decree holder is not precluded 
from executing his decree against the property without obtainins the leave of 
the Court ^ 


Note 30 
(1025) 1025 Mid 51 (j1) 

(1010) 5 Iiid Cas dOO (302) (C tl) 

(1023) 1023 Mid 141 (14G) 47 Mnd 47 
(lijOfi) 20 Cal 127 (120) 

(1802) ir Rom 477 (570 580) 

(lS04) 21 Cil 85 (91) Sucli atticbment will 
not be reio;;aised 
(IS 0) 1 Cil 403 (40G) 

(1011)11 lndCi»187(l88 180) (Cil) 

[Ste (1 JOS) 25 UI W N 110 (111) O i 
di tinrgo of receiver uo but to e\ecu 
tioii o( decree itga vst iropcrty of 
whicli lie was npj on ted rceeuerj 
[ScQ (1J35) 1J35 Mad C07 (COOj Salo 


(193a) 1035 Mad G24 (G25) Mortgagee dc 
cree bolder party to partition suit 
in wbicb receiver was appointed — 
Receiver look j o°sevsion before auc 
(ion sale in fvvour of mortgagee— 
Mortgagee not having leave of Court 
— liter disposal of suit partv from 
wboni posse^aioa wai takeu. by Re 
reiver is entitled to j ossession in j rc 
fereoce to mortgagee purchaser who 
got only symbolical jo session 

4 (1890) G Cal 127 (128 129) 

5 (1925) 1925 Mad 61 (61) 

■ 47 


0 


order applying for adjournment so 
lliathemiy i ly decree debt— Sale 
Kulsciucnlly held held valin even 
though not held with prcviouskive 
of Court and though receiver nasnot 
implcilcd in execution j rocccdings] 

3 (1923) 1923 Mid 144 (2) (UC) 47 Mad 47 


8 (1923) 19‘’3 Cil l-’l (129 130) 

(1935) 1935 Mad 024 (C2i) Persons with 
jarimouiil tights not p.irties to suit 
but in po session of propertv are not 
prejudiced 

(1919) 191J Cil 2G0 (’,0) 
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Tho proper Couifc to permit the attachment of property m the hands of a 
receiver is the Court by ^\hlch the receiver has been appointed ® 

As to the effect of subsequent grant of leave, see Note 31 infra 
31 Suit* by or against receiver— Leave of Court —See also Note 43 iiifra 

A receiver can neithei sue nor be sued without the leave of the Court ^ He 
is merely an officer of the Court and not the lepiesentativo of the owner of the 
estate Hence, no cause of action vests in him and ho has no locus standi to sue 
except with the leave of the Court* “There is no statutoij provision which 
requires a party to take the leave of the Court to sue a receiver The rule has 
come down to us as a part of the lules of equitj, binding upon all English Courts 
of Justice m this countrj It is a rule based upon public policy which lequires 
that vvheu the Court has assumed possession of apiopert> m the interests of the liti- 
gants before it, the authoiitv of that Courtis not to be obstructed bj suits designed 
to disturb the possession of the Court The institution of such suits is m the oje 
of the law a contempt of the authority of the Court and theiefore the party con- 
templating such a suit is lequiied to taho the leave of the Court so as to absolve 
himself from that charge The grant of such leave is made not m the exercise of 
an) power conferred b> statute, but m the exeicise of the mheient power, which 
every Court possesses to prevent acts which constitute or aio aim to an abuse of 
Its authority ' * 

A Court will, however readily grant leave to sue the receiver if it is satis, 
bed that there is a case to be tued so that the claim of the third part} maj bo 
tried in the presence of the recevvet * 

The omission to obtain the sanction of the Court piior to the institution of 
the suit can bo rectified b> leave giantcd subsequent to the institutiou of the suit ’ 
In the undermentioned cases ® howcvei, it was held that the Court s sanction was 
a condition pieccdeut to institution of the suit and the defect due to the want of 
such sanction could not bo lectificd bv leave obtained subsequent!} V suit against 


0 (1923) 1929 Lah 147 (143) 

Note 31 

1 (1002) G Cal \\ N 829 (S29) 20 Cal 500 
(1891) 10 Cal 1014 (1017) 

(1027) 1027 Pvt 307 (3J3) 

(1903) 30 Cal 503 (Wd) 

(1903) 30 Cal 721 (724) 

(lOl-j) 1923 Kang 175 (175) G Kang 2C9 
(1J23) 1923 iUng 203 (203> 1 Kang 133 
(192 j) 1925 Cal C81 (C33) 

(1921) 1024 \11 40 (43) 4G VU IG 1 «tato 
docs not acst in Kecciici a* in tbo 
case of Ofdcnl Receiver m insohcnc) 
procccdiiigft 

(1003) 20 Mad 4J2 (403) 

(1010) G Iiid Cis 214 (21G) (Cil) Suit against 
Ri-ceiaer 

(See also (1032) 1032 Bom C22 (C24 
C25) No lease of Court u iiece >.arj 
for niaVins an application lor rat* 
able dislrii ution ] 

2 (1012) 17 IiiJ Cas 751 (751) 1913 Pun B* 

No 50 

<lfiS4) 10 Cal lOU (1017) 

'1>-*1) r leiic L K 4^* (18G) 

3 1 lsi 19H Pst 100 (101) 4ralLJour20 

H ma Mad 310 (311) In Ibo ca^-eola 
<1 ui lor O 21 It C3 the HUit is a 
1 1 I ustion of llic claim < ix* and 


tbereforo uo leaso ii neccssic} 

1021 Bom 427 (428) 45 Bom 90 Bo 
ceiser IS au oiTicer of the Court and 
311} action taVeu agaiust him ssith 
out lease of tho Court n contempt 
1914 tal 537 (5o5) Suit agiiii,t Re 
CGiser without leaso of Court is 
coutemit of Court 
1024 Pat 491 (49o) S Pat 3t>7 
1927 Pal 307 (39S) 

1013 Pal 100 (101) 4 Pat L Jour 20 
1921 Mad C2t (C’O) 

1923 Vlad 5C7 (5C7) 

1J20 Bom n (U) 

1920 Mad 709 (710) 43 Mid 793 

10 Ind Cas 527 (520) (Cal) 
dlnd Cas 1 l2)(Cil) 

11 Ind Cas 137 (IbS ISO) (Cal) 

1020 Cal 1010 (1011) 

31Cal30o(312) 

1919 Cil 420(429) 4C Cil 352 Suit 

b} Rcceiscr , 

1920 Cal 110(112) 50 Cal 1210 (Do) 
1920 Cal 773 (77b) 

Cl Ind Cas bbS (bbO) (til) 1 Ut if 
ere is ladies in obi lining 
suit liable to U diuni- cd 
C (in05)32 Csl 270 (271 272) 

(1914) 1914 Mad 00(00) 


(1921) 


1 (V924> 
(1927) 
(1913) 
5 (1921) 
(1923) 
(1920) 
(1920) 
(1911) 
(1910) 
(lJU) 
(1920 
(1907) 
(1919) 

(1929) 

(1920) 

(1921) 
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a receiver wthout the Ici\o of tho Court ii> liable to be dismissed ^ If a decree is 
passed m Such "1 suit it can bo set nside* The absence of an objection bj tho 
receiver, that no lea\ o w is obtained will not entitle tho Couit to pass a decieo 
usaiQ'it a receixcr ® But wheio tho receiver has been discliaiged®^ oi has ceased 
to exist and has been replaced bj the heirs of one of the parties who wero on tho 
record^** the objection that tUe suit against tho receiver was instituted without tho 
leave of the Court will not stand Tho leave of the Couit is not neccssarj foi a 
suit against a receuer, under S 95 of the Madras Act VIII of 1865 


It IS tiio Court appointino the leeetier that can grant leaie for tho institu- 
tion of a suit by or against tho receuer The Court trjing the suit cannot giant 
it ** V Court does not by granting lca\e to sue the receiver relinquish its posses- 
sion of the property to tho Court lo which the suit against the receiver is institu 
ted'* The Court trving such suit cannot issue an injunction against the receiver 
restraining him from dealing with tho property as it would lead to a conflict of 
jurisdictions'* Nor can a Court other thau the appointing Court issue a lubkar 
to the latter Court requesting it to restrain the receiver fiom taking possession of 
a part of the property in respect of which the receiver has been appointed Tin? 
proper course for a person who has obtained a decree against the receiver is to 
apph to the Court by winch ho has been appointed, to direct the rcceuei to act 
according to the decree 

\ receuer IS not a necessary party to a suit for declaration of title and 
possession in respect of the property in the receivers hands The decieo passed 
in such a suit can alway s be earned out against the property m tho hiuds of the 
receiver with tho leave of tho Court appointing him, although ho has not boon 
made a party to the suit ' (Bee aUo Note 44, iw/ia) 

K receir er appointed by a Civil Court is not a necessary patty to pioccedings 
in lespect of tho property under S 145 oftheCiiminal Piocedure Code '* A Cumu 
cal Court has no jurisdiction in such ptoceedings to mteifere with tho possession 
cf a receiver appointed by a Cuil Court, without the permission of such Court '® 
\o owner of an estate cannot sue for accounts a daheidai appointed by tho 
receiver Theie is no flducuiy relation between the receiver 'iml tho owner, 
which IS esseutial for such an action Similarly, a present receiver cannot sue a 
former receiver of the estate for recovery of money alleged to be due by tho latter 
to the estate for breach of duty committed by him as receiver 
32 Debts incurred by receiver in tbe course of business 


appointed in icsjcct of dillcrcnt por 
tionso/irt e iroicit)— One of the 
Iteceiicrs «uii r nnotbor without 
lca%c of Coiifl — JlejJ Hint it it con 
tempt of Coutt but not so grave as to 
nnke it obligatory on the Court to 


m respect of dehta iticucred. or eoutracta 
U (1928) 1928 Pat 321 (323) 7 Pat CSt 
jr9 (1925) 1925 Cnl 1174 (1175} 

(See also (1J33} 1933 Bom 51 (52 53 
md 5") Order against Receiver m 
another suit to malio pav mints to 
plamtifls in the trial suit— Fsiecnllj 
out of income of assets not mort 
gaged parties in the two suits not 
being the same ] 

15 (1921) 1921 Pat 92 (93) CPatLJojr2C3 

16 (192;,) 1923 Pat 321 (3231 7 Pat GS4 
(1925) 1925 Cal 1174 (1175) 

17 (1900) 5 Cal W > 27 (25) 

(1911) 10 Ind Cas G73 (G74) (Sfad) 

IS (1903) 30 Cal 593 (SOa) 

19 (1903) 30 Cal 593 (59s) 

20 (1921) 1921 Cal 5IG(oI6) 

21 (1914) 1914 Cal 744 (745) 41 Ca) 9L 
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entered into by him m the course ol his man-ioOncnfc of the estate, but he is 
entitled to indemnity from tlio estate for fiuch debts ^ Tiio creditors can ilso 
proceed ai,dinst the estate for the recovery ot such debts m imority to other 
crcihtorh of the estate tlie prmciido bcin({ that as the acts of the rcccnci acting 
uithin his autlioiity arc the lets of the Court, the estate cannot bo permitted to 
enjo;) the benefits of those acts ssithoot bein^ held Inblo for the obligation arising 
tiitrcfroin " Tiie oidmary rule that the creditors who have advanced monej to a 
rccciicr for the minanCment of the estate cm proceed against liitn personally doe? 
not apply whore the adaancQ has been exprc&sly made on the condition that the 
estate tlonc bliould be liiblo^ 


33 L«s» caused by receiver ■ default 

riie iccci\cr 18 not the a„ent or representative of any paity to the suit 
If tlicroforo lass arises from the default of the receiver, such loss, subject to the 
4 ecciv cr & liability (or his default, mu&t be borne by the estate, ind not l)> the 
pirtv It whose instance lie was appointed receiver * Hut in the undermentioned 
CISC ' 1 i ulf Ilcnch of the Oiidli Chief Couit lias held that wht.ro a receiver in 
oxecution miBappropnates the inonoya paid by Ibo judgment debtor, the loss 
hliQuld ho homo liy the decree lioldcr and not the judgment debtor, the icason 
given being that the piymtiit to the receiver absolves tlio judgment debtor fron» 
ill further responsibility 

34 Agreement with receiver-^Contenipt «f Court 

ft 18 only the Court tiiat can Control the powers of the receiver A? an 
oinccr of the Court, ho has only such powers as the Court chooses to give him It 
18 a contempt of Court for anyone else to enter mto an agreement with tlio 
receiver testnotmg and couttylling lua powers’ SimiUrly, a promise by vjiicty 
to piy icmuiicration to i receiver is agunst Jaw and not cnfoiccihle ^ 

\ rcceivei also c m apply for process for contempt of Court igainst any ono- 
interfeiiug with hia possession 


35 Remuneration of receiver 

Under Itulo 3, lu/ni tho Court has the power of fumg the recciveis 
rcniuncr ilion Such rcimmcration i» generally by way of p’rcenlajc or coiniitis'non 
but tlitre is no absolute rule that ho should ho so remunerated The Couit his i 
discretion if it thmkH lit to allow him rcmuncrition at ii fixed ruU * Tho loceivci 
18 ulbo entitled to ill re isonablo exiitnscs of iuana„ctnont**^ including the fee? of 
counsel whuin ho iniy liavo to cngtRC* {Sic Nolo 12, tn/ra, for furtlicr iiironna- 
tion ) \n agreement by a pirty to pay rcmuwc ratiou to the ree-^iver is as h as been 
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oh«er\ci\ lu Note 34, a«imst liw and C'lnnot be enforced'* The loceuers 
Temuneratiou must como out of tho estate and the parties aie not xicisonallj liable 
for it * Tho managing partner of i 6rm b> consenting to act without lomuneration 
as receirer during tho dissolution of the partnership, docs not foie„o lus tights to 
'snch lemuneration as ho would bo entitled to as mauaging partner ® 

The recen er of mortgaged propertj is entitled to piioiit> ov cr tho mortgaoCo 
in re pi.ct of his remuneration ind tho expense* properly incurred b> him in tho 
cour'C of his management * But tho priont) does not extend to the wa^es tint 
became due to a seriant of tho estate before the appointment of the receiver ^ 

36 Liability of receiver See R 3 <n/ra 

The recen cr is Inhlo to dulj account for the income and tho iiroporties 
tliat como into his hands IIo is rcsjionsible for an^ loss occasioned to tho 
propertx b> his wilful default and gross negligence Sw Note 32 s«;»afortho 
recen er s liahilitj for debts incurred bj him in the course of the managomont of 
the catate \ rccencr disregaiding tho Couit s oiders is liable to bo lemorcd* or 
committed for contempt in case ho IS ipponited by a High Court * (hor fiuthtr 
information, see next note) 

37 Liebilitr to Account 

In Vo/nni Afo/ifl» Patra v Datoda Kanla Saikar^ Then Lordships of 
the Calcutta High Court expressed themselves as follows — 

Tbc rccencr 18 but ail ofTiccrof tho Court appoiutmg bim aiid is theroforo bound to 
atiount to that Court for all property ivhicb be his tecened It n hit duty to keep lus 
accounts and vouchers 10 8ucU couditiou Ibxl the} will be read) for eximination it 'll!) time 
Abd 11 a gencr-tl \TOio8iUon whenever propert) or laud* come into the hvnde of n reecn or 
pending litigation the Court m-i) require him to report his acts and doings iiid to render in 
account lu order to 'iscectvin the condition of the propern and to euablo the Court to settle 
tho rights of and do justice to all the liligaut {irties \then the accounts of tho rocoiior 
come up tor adjustment he le a p irt) in lutcrcst entitled to be beard and it is the duti of tliu 
Court 0 «ee that hu rights arc protected BulfO also all other mterested j artics itro ciitltlcd 
tonotueaud an opportunil} to attend and be heard 411 pe sous hasiog an interest iii tho 
estate which the receiver roprcseuls have tho right to be present and be examined oi anv 
sob cct pertinent to the iniuiry wbicb spring:, out of ibe proceedings it«clf and to take 
exutition to the rcccisefs accounts Courts are disposed to hold teteiveis to great strictness in 
rrodcriiig their aceouiiti and a thorough luvestigalioa of the accounts and aouclicis is 
Icopcr where as here the rights of infants are imohcd A recener is bound to exercise tho 
r>aine dc,,cee of diligence m keeping down expenses and in caring for tho estate in bis po sc «ioa 
Us a prudent man would ob«er>e lu connection with his own propcrl) under similar circum 
stauccs 4 recciacr therefore will not ordinarily be permitted without the sanction and 
authoiiC) of the Court to Incur au) evpendituro avhich anil serious!) diminish the funds 
entrusted to his charge aud it is bis duty if he wishes to protect himself toajjl) to the Court 
' a ' ■I'cot rettijVs awd 

• « hich tho Tec-rner 

( 1 tl c fund in his 

possession ho a ill bo denied reimbnrscinciit 4\here i rcceiier has laid out monc) 

aiilhout i ptcaioiis order of Court and tho tcansaetion is proaed b) him to have been Jicnr/icinf 
to the I irtics lu interest ho >8 entitled to bo allowed credit m his accounts for tho amount 
thus expended 


V icccncr must I'roduco touchers for all payments other than iett> 
sums,' but when produced they will ho etidence of the pa\ment of tho sums 
therein specified and cicdit will ho guen for such sums to tbo accounting party 

3 (1003) 30 Cal COG (C98) ' ' Note 36 

3 (1925) 1923 Lab 309 (310 311) 


1 (1023) 1923 Cal 51G (517) 

0 (lO.C) 1J2G Cal 3S0 (3S0) 

C (102o) 1925 Mad 571 (572 573) 
(16!)3) C Mad 1S3 (139) 

7 (1«52)C Mad 133 (139) 


X OUJ loiu ailj 
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ply with order to pai monel 
Note 37 

1 (1911) 12 Ind Cas 7^0(765) (Cal) 

2 (lS94)19BoinCC0{CC2) 
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in the account unless it is sho\^n that there are reasonable grounds for impeaching, 
the \ouchers * A receiver can be required to submit his accounts for scrutiny e\ea 
after the suit has been dismissed* and even after his discharge ® He is responsiblfe 
not onlj for sums acJiially receued by him but also for all such sums ivhicb he 
might ha^e received but for his default or negligence® A party appointed- 
receiver is liable to account in the same ■way as a stranger so appointed ' 

It is not right, hen considering the accounts submitted bj the receiver, 
to go into the question of the liability to account for periods other than the period 
co\ered b> the account it«elf ® Hor does the question of bad management bj the 
receuer arise when ho submits his accounts for being passed® 

The accounts of the receiver can bo evamioed oulj by the Co»ri 
apiJointtng htni And where it has overruled the objections of a party 
impugning the accounts and passed them, a suit will not he against the receiver 
for damages for negligence, etc , based on allegations which have already been 
considered and overruled by the Court ** 

Sec aho Kote S to R 3, tnfra 

38 Liability of receiver and that of an executor or trustee 

\ trustee or evecutor is not personally liable for debts incurred by him in 
the course of the management of the estate, but a receiver is personally liable for 
such debts ^ 

39 Liability to criminal protecution 

A receiver of property cannot bo prosecuted for enmmol breach of trust in 
respect of the property without the sanction of the Court appointing him ^ The 
same rule applies to any other offence committed by the receiver m his capacity of 
receiver ‘ But wheie the offence committed by the receiver has uothing to dn 
with the olbce lield b\ him the Court s sanction is not necessary for his prosecu* 

tlOQ * 

40 When appomtoient takes effect 

Where the order appointing a person as receiver requires him to give secu- 
rity so that the order is conditional on the security being given, the appointment 
13 not complete till such security is given ‘ But the Nagpur Judicial Commis.- 
sioQcr s Court has held in the undermentioned case^ that the appointment of tha 
receiver IS complete on the passing of the older of appointtrent although he may 
not be able to take actual possession of the property until security is approved 

Wliere there is no duccliot as to security and the order appointing the 
receiver IS unconditional, it takea effect immediately it is made * But the frans- 
fer of the property to the receiver s posseasion, actual or constructive, and the con- 
ferment ol special poners on him require specific orders under Cls (4), (c) and (d)* 


5 

C 


10 


(10211 1J21 Ca\ al6 (51G) 

(1011) 12 Ind Cas 7S0 (700) (Cal) 

(1001) 5 Cal W 2; 223 (225) 

(1025) 1025 P C 257 (250) (P C) 

(1020) 1020 Pat 103 (lOl) 5 Pat L 3oui 97 
(U21) 1021 Cal 10C3 (1001) 

(IJ’O) 1J20 Pat 220 (222) 4 Pa I L Jour 636 


11 U^2V>1011 Lora 427 (423) OOL C 421 
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1 (1003) 30 Cal 0S7 (043 044) 

Note 39 

1 (1919) 1919 Cal 647 (040) 46 Cal 432 

2 (1913) IS Ind Cas ISO (400, 401) (Lab) 

Defamation 

3 (1912) 15 Ind Cas 491 (492) (Cnl) 

Note 40 

1 (1911) 12 lud Cas 745 (750) (Cal) 
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41 Security to be given by receiver 

Buie 3, infta, requires a receuer, inter aha, to furnish such security as the 
Court thinhs ht As to whether the appointment of a receiver is complete before 
the payment of securit>, see Note 40 

42 Receiver • lien 

A receiver has a lien on the estate for all Ins just claims and allowances ^ 
“On this principle it follows that a Court will not compel a reepuer who has been 
discharged, to make over the propertj in his possession until his hen has been 
sati'ified or provided for by a suOicient indemnity’ " 

43 Remedy of Ibird purty aggrieved by receiver’s action 

A third person feeling aggrieved hy the receivers conduct has ordinarilj two 
remedies — 

(1) He maj applj to the Court in the very suit in which the receiver has 

been appointed for a summary order against the receiver , 

(2) He mai , with the leave of such Court, sue the receiver 

The more proper and usual mode IS b> applying to the Court for summary 
relief This is done by tlio aggrieved person applying to the Court for permission 
to come in and be o\amiiicd pjo inteiesse J«o (for bis own tnieicsl) If no question 
of title IS involved and if the applicant has shown diligence, the Court will decide 
the matter on such an application But otherwise, it will refer the third person 
to a separate suit against the receiver * Where debatable questions, not easy to 
be dealt with at the passing of the receiver’s accounts, are involved, the Court 
will decline to go into them in summary proceedings in the suit itself ^ 


44 Receiver if and when « necosery party to a suit 

In a suit for money agaiost the representatives of a deceased person, tho 
receiver holding possession of tho deceased s estate !•> not a necessary paity ^ Nor 
is be a necessary party in eieiymit concerning the property of which ho is tho 
receiver ‘ Thus he is not a necessary party to a suit between third parties for 
declaration of rule to, and possession of, the property m bis charge ’ In such 
cases, if the plaintiff obtains a decree he can go to the executing Court, obtain tho 
leave of that Court to execute tho decree against the property in his hands and 


th en enforco the decree * Where, however, the pioperty, m the hands of tho 
Note 4 2 case that the declaration asked foe 

1 (Ifi'CJ 2 Cal 58 (70) could not bo granted m summary 

(iSOa) 22 Cvl 9C0 (073) proceedings) 

(bee al-o (103o) 1033 Jlid 304 (50C) [But see (1871) 13 Sulli W R 317 


Hiklit to indeiDUity of receiver is 
not ctcited by contract — Suit b> 
liim to recover imounl, spent by liim 
1*, governed b> Vrt 01 of limitation 
Act) 

2 (1605) 22 Cil 9G0 (073) 

Note 43 


of tlie Calcuttv High Court, lerions 
not parties to tbo suit lua) esiablisll 
tkeir rights by motion 
[See also (1925) 1925 Cal 760 (752) 
Ueld, 10 tbo circumstances of tbe 


(348) Acts of Collector done by hm 
la his capacity of Receiver, in seizing 
and retaining certain property under 
his care cannot be disputed by way' 
of motion to discharge or to get nd 
of the attichment] 

2 (1920) 192G Cal 383 (394) 52 Cal OU 
Note 44 

1 (1923) 1925 Bom 323 (323, 324) 

2 (1911) 10 Ind Cas C73 (C74) (JIad) 

(lb93 1900) L B R 432 Attachment— Jlort* 
gage decree — Attachment before- 
judgment in suits for money decrees 
ID Subordinate Court— Lien upon 
crop by labourers— joinder of Re- 
ceiver as defendant 

3 (1902) 6 Cal W N S29 (829) 

(1901) 5 Cal \V N 27 (25) 

(1323) 1023 Pat oQ (i>7) 

4 (1911) 10 Ind Cas 073 (074) (51ad) 



2576 


APPOIMMFM op RrCCIVERS 


SCH 


receiver IS intended to bo effected bj the lesult nf tilo suit and the possession 
the receiver or the jurisdiction of the Court is intended to be interfered wii 
leave of the Court must be obtained and the receiver made a paitj ® Thus t 
reeeivei is a proper partj to proceedings for the sale of property m the leceive 
hands m execution of a decree foi sale on a mortgage ® 

V recoivei cannot he added as a partj to proceedings under the Crimir 
Procedure Code ^ 

45 Notice to opposite party if necessary before appointment 

Notice to the other side is not indispensable in eieiy case befoio a receiv 
IS appointed The very object of appointing a receiver ma> bo defeated m mac 
cases if notice wore insisted on* Hence in emergent cases a leceiver tna> 1 
appointed without notice to the opposite side * But except foi veiv special reasoi 
notice should not be excused before an ordei is made foi such appointment * 

46 Appointment of new receiver in place of old receiver 

"Wheto a receiver ceases to hold the office of leceivei pending a suit filed t 
him the suit does not abate but may bo continued bj his successoi in olhce * Si 
Note 31 supra as to a present receivers powei to suo a foimer leceiver for act 
done by the latter duimg his tcnuio of office as leccivci 

47 Joint receivers 

It IS competent to a Court under this Rule to apppomt two or moio peison 
as joint receivers of the sime pioperty In such a case the lotirement or lesig 
nation of ouo of the leccivers docs not put an end to the oidei appointing 
receiv ei * In a partition suit where tho Couit ordered the plaintiff to ben 
charge of one portion of the suit properties and tho defendant to be m cliaige o 
tho remaining portion it was held that the order vvas not ulira * Oidmaiilj 
It 18 not open to a Court to appoint a receiver wnen a lecenei has aheadj beei 
aipomtcl in respect of the samo piopertj by anollier Court * But a receivei cai 
be apponitod m a moitgago suit where the decieo is for solo althouji a locoiv oi ha‘ 
already been appointed m lospect of tho samo piopcrtj m a piioi paitition suit 


48 Duration of office of receiverihip 

A Court appointing a reccivci may order that the oflice should continui 
permanently or foi such penod as is deemed necessary * It can also cancel th( 
order of appointment at any time if it considcis it nocessiry * Even if sucli 
appointment has been made with tho coiisont of paitios it has au mheront 
power to discharge or lemove the receiver aj pointed by it ^ Dub until otheiwi^ 
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ordered b> the Court the receiver will continue in office* though the suit m Q 
which he his been appointed has come to in end, but the purpose of his ippoint 
ment has not been achieved* .-1 foilion a receiver in a partition suit is not 
discharged merclj b> the passing of i pielimimrv decree in the suit® \ receiver 
in an adnnnistration suit cannot onlinanlv be dtschaiged before the completion 
of the adniinistrvtion 

\ consent order of ip])ointmcnt of a recenei does not prevent a paitj from 
iropuguing the aiiviniisltalton fheteiivdet which is of such a chaiactcr as to 
amount to a malfeasance oi to be, in substance so protiacted and imperfect as to 
be futile 

Tlie lennral of a receiver is v matter of discietion to Le exciciscd b^ 
the Court with care liter due and proper enquiiv \ receiver should not bo dis. 
mis ed sumimrih increlv at tho instance of one of the parties ® Thebuideiiof 
proviug the ciicunistancc'5 justifving tho removal is on tho partj appljing for 
such removal “ W licie incapicil> on the part of the receiv er is alleged it should 
be cleaiK proved *" \ reccivei ina> bo lemovetl for paitialit> ” 

\ Court which appoints a receiver has authorrtj to pass orders occessarj 
to wind up Ills chatoC oven after the suit lias been disposed of ** It can also 
examine the receiver s iccounts and pass all necessarj orders 

\Miere tho leceiv ciship 1 $ put an eud to pending a suit filed by the tecoi. 
ver the partv ascertained to be tho true owner can continue the suit ** 

^^bero a claim fur restitution is made on the cancellation of in order 
of appointment of a receiver the Court will not, in ordering rcstitutioQ. 
consider tho fact that the receivers appointment w is to the applicants advin. 
tage ** 

^^hele anv piopcrtj in tho receivers possession is dul\ sold awaj to 
another the receiver cinnot be illovvcd to continue in possession 
49 Court moy remote any perien from the po*te»*ion or curtody of property 

The Buie empowers the Court to remove an> peison from the possession of 
prnpertj in respect of which a receiver has been appointed Tho onl> case m 
which the receiver s poasesiion can be resisted is that provided foi sub lulo (2) 
according to which the Court has no jiovver to deprive a thxtd person of tlie posses- 
sion of anv properl> when no partj to tho suit has a present right to do so * 
vhciplort a thud person in possession of property m rcvpect of which a 
rece^er has been niipointed objects lo deliver possession to the receiver, tho Court 
442 At 12 (1924) 1924 Lih S83 (5Sr) 
rtndeied [But compaie (16^4) 21 Cut 5D1 (5G5) 

Suit dumissed — In the iiiterv il Ic 
fore tiling of iipjcal Couithisuo 
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Note 49 
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must hold an enquiry into hia claim 'nith a Mew to ascertain if he was under a 
present liability to be remo\ed from the possession of the property ® 

It has been held by tho High Court of Calcutta that the peison m posses 
Sion of the property though he may have a right to continue in possession cannot 
interfere \Mth tho receiver but should apply to the Court foi lediess and that 
otherwise he will be guilty of contempt of Court ^ According to the High Court 
of Patna on the other hand the third party in possession is not bound to deliver 
possession to the receiver pending the enquiry into his claim * 

Sub rule (2) applies only to thttd peisons in possession of the pxopeity and is 
no bar to tho removal of any patiy to tho suit, fiom possession ® Thus a moxtgagee 
decree holder who is in possession of the mortgaged property under an arrangement 
with the judgment debtor for the liquidation of the mortgage debt is not entitled 
to possession as against a receiver who is subsequently appointed ® 

The Rule does not empowex a Court to authorise a receiver to enter upon 
immoveable property in the possession of another person without his consent, m 
order to take an inventory of such property as the plaintiff may indicate as the 
property m dispute The Court, instead of actually evicting the party m posses- 
sion, may order him to pay the leceiver a ceitam occupation rent ® 

Sub rule (l) (i) refers to the removal of peisons other than thetcoeiter 
Hence an order removing a receiver does not fall under Cl (6) ® 


SO Summary jurisdiction ^ 

A Court has power to enforce summarily a contract made by the receiver 
But where a lease has been granted by the receiver and the lessee has been put in 
possession the lease cannot be set aside in summary proceedings^ Where a 
judgment debtor took a sum of money fiom the receiver and refused to pay 
back, it was held that the Court could order repayment and that such order could 
be enforced as a decree ^ Although, ordmaril), proceedings for contempt are start 
ed at the instance of the parties and not of tho receiver, there is nothing m law to 
prevent the receiver from applying for process for contempt * 


51 Appeal 

Under O 43, B 1 (s) an appeal lies from an order under 0 40, E 1 or E 4. 
An order under E. 1 may bo ouo either ap})Ot7ittng a receiver or may be one 
refusing to appoint a receiver In either case tho order will be appealable ^ The 
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to one of the parlies by ptaclice 

of fraud on Court— Sunmiarili set 

aside -C Cal 52 Dial, 1929C«1 « S 
Apir] 

1911) 10 Ind Cas 803 (899) (Cal) 

.901) 28 Cal 790 (793) 

Note 5) 

SOS) 1 Oudb Cas 103 (loO) Ippointing a 
.932) 1932 Pat 300 (301) (Do) 

n-.., ,n-i. T,», jvo Vcpoiutiog 
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High Court of Calcutta has, in Snpati Datta v BtbhtUi Bhiisan Datta^ hold that Q 
the po^\er to appoint mcludc:* a power to itm&Le and that therefore an older 
removing the receiver is an order under 0 40, B 1 and is therefoie appealable 
The same High Court has held however m earlier cases® that a refusal to remoic 
a receiver is not an order cither under E 1 or B 4 and is not appealable The 
same view has been held b\ the High Court of Aladias * Tho High Court of 
Allahabad has dissented from the Calcutta view m Sripali Datta's case and has 
held that an order removiug a receiver from office is not appealable 

0 40, B 1 IS a general provision and even an order appointing or refusing 
to appoint a receiv er m execution jnocecdinQs falls undei O 40, B 1, and therefore 
IS appealable IS an jppcflfflf/c ordi » ind not as a Jccrci? ® The reason is that the 
definition of a ' decree in S 2, Sub S (2) does not include an appealable order 
though 11 mav fall within tho terms of S 47 It has been held by tho High Court 
of Bombav that au order in eiecution proceedings rc/nsntf/ to icnidie a receiver 
comes within S 47 of the Code and is appealable as a decree ® 

It is onlv a final order of appointment or refusal that is appealable Whore 
an cz parfe order IS conliitncd h> a second ordei, an appeal lies only from tho 
latter order ^ Vn order appointing a receiver subject to bis furnishing security is 

then ® 
order 
3CS an 
■'adraa,® 

Lahortf^® and Patna ** No. according to the High Courts of Allahabad,*® Calcutta,*® 
Bombay** and tho Judicial Commissioners’ Court of Nagpur*** and Sind An 
order merely expressing an mtcntiOQ of appointing a receiver and calling upon 
the parties to suggest names is not appealable *® 

Where the etTect of an order of appointment of a receiver and the direc- 
tions given to him, is to remove any third person from the possession or custody of 
any propertv , it is an order under Cl (f>) of this Buie and is open to appeal by such 
third part} *^ But a third party who is not in possession or custody of any 
property has no right of appcil against an order dismissing his objection to the 

dians vud W ardi let (1011) 12 Ind CasTlS (750) (Cal) 

(1023) 102J Nag 110 (IIJ, 120) ^ppoinliug (lOdi) 1032 Cal 180 (103) 
rtteiver iii iiiotcedings nuder Ibe C (idSl) 5 Bom 4o (46) 

< uiidiaus and IS aids Set 7 (1013) 20 Ind Cas 200 (271) 40 Cal 602 

(1400) il Horn 38 (iO) 1 Born L W 502 8 (1027) 1027 Cal 253 (255) 

llcfusitiB lo ijiiioiiit (1011) 12 lud Cas 715 (751) (Cal) 

(1800) 17 C U OnO (OS') (Do) 9 (Wlh) 1918 Vlad 1140 (1150) 40 Mad 18 

(188C)10VUa 1-‘J (IHJJ (Do) Ovcrrnlmg 10 (1923) 1923 Lali 48 (50) 

0 Mad 355 (3o8) (1931) 193* Lah 120 (130) 

(1880) G Cil L llcp 407 (1G«) (Do) 11 (1922) 1922 Pat 577 (570) 1 Pat 025 

(100*) 31 Cil 4 J5 (108) (Do) (1932) 1932 Pat 300 (300) 

(1010) 6 lud CisfOO (05J, 000) lOlOPunRo 12 (191o) 1915 4U120(12JJ 

No 30 (Do) (See (1924) 1924 111 370 (377). 40 

(1013) 20 Ind Cis 051 (054 ) 35 111 425 (Do) 111 372] 

(1915) 1915 Corn 137 (137) (Do) 13 (1911) 9 lud C is 552 (1) (582) (Cal) 

(1910) 1910 AU 338 (33J) (Do) (190J) 3 lud Cis 130 (l) (432) (Cal) 

(1920) 1920 Cil 1000 (1008) (Do) 11 (1915) l91oIiom-.l(41) 23 lud Cas 501 (504) 

2 (1920)1920 Cil 533 (534) 63 Cal 319 

[nut>=co (1903) 23 All W N 4>7 (Ob)]. 

3 (1010) 1910 Cal 821 (82l) 

(1014) nil Cil 760 (780, 787) 

4 (1921) 1024 Mad 014 (014) 

4a (1031) 1031 All 72 (73) 

5 11927) 1027 L,ih 100(100). 

(1023) 1023 Mad 20(21) Duscuttng from 

1923 Mad W N 3ja - v-— , 
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appointment of a receiver inasmuch as there IS no question of temovina luvi from 
any possession of anj propeiti 

An order under Cl (rf) of the Rule giving duections as to the disposal of tbe 
income of the property, is appealable under O 43, R 1 (s) But an oidei giving 
ceitain directions to the receiver in pns5i«{/ flccoiiJi/s, does not fall under this 
Rule but under R 3 and hence is not appealable*® Theio is no light of apperl in 
the following cases — 

(fl) An Older that the leceiver is liable to account foi onl> one veil 

(i) oidei foi the examination of tlio leceiver s accounts,** 

(c) \n ordei gianting leave to sue tbe leceiver** and 

(d) \ti Older raising the leceiver s lemuncration ** 

But an order ?)a'iSHio the xecewei saecounts*"* or an order that the receiver 
should pa^ into Court a sum of mono^ for loss caused b^ his neglect and directing 
the secuiity furnished bj him to be pioceeded igimst in default**’”' will be ono 
falling under II 4 ind will thus be api>ealable 

The Higli Couit of Madias has held tbit an ippeal has undei Clause Ij 
of the Letters Patent igainst the judgment of a single Judge of the High Couit 
passed on an appeal prefrrret] to it undei O 43 R 1 


There is no right of appeal to the Privy Council fiom an order refusing to 
appoint a receiver*® 

In an appeal from an order api>ointing oi refusing to aiqioint a lecenei tbo 
appellate Court will uot lightly inteifeie with the discietion of tho lowci Couit*^ 
except on the ground of some oveiwhelming objection m point of piopiiety or 
piinciple*® or on tho ground that tlio Couit was piocoeding on a wiong view of tbs 
facts"® or has failed to eveiciso its discietiOD accoiding to legal piinciples The 


rft ttoib) 192a Ortdh ■>0 > (loO 

19 (1010) 6 Iiid Cas CO (GO) (Cil) DirecUoiH 

as to dHjiosil of root 

(1012) 17 Ind Cas 810 (SSl) (Cal) Order lo 
rec^iret to \ ceitain sum of inonoa 
lo mortjiagoi to eitalle Inttcc lo 
appeal— Older appoaJablo 
(1012) 14 Ind Gas 277 (278) (Mad) Order to 
receiver to pay innnleiiancc to 
■vppeUanV IS \|5pc \laMe 
[but see (1921) 1923 Lah 239 (240) 
71 IqA C>9 743 Point oomeded] 
(Abo (lS9o) 189j Pun Be \o 107 
p COO] 

LSeo (1033) 1033 Eili 21G (216 217) 
Order giving directions to receiver 
as regards rer>-oiiv to wliom the 
properties neio to Ic restored on the 
lermiiafttion of aecrivetslwp doc-v not 
fall under CIan>'a (d) and I4 uot 
appe Gable] 

20 (1911) 12 Ind Cas 7h0 (7S3) (Cil) 

(I'tO^) 3 j Cal 5G8 (oTO) 

21 (1<'20) 1920 Pnl -03 (701) > Pit L Jour 97 

22 (1911)0 Ind Cas 323 (3.1) (Cal) 
ilJ2l) 1921 Bora 427 (42J) 45 Bora 90 


IS not i liiial order witlnn tbe 
incuDiig of S 109 but ncrely an 
inteiJocutory order 
27 (1027)1027 Ring 135 (135) 

S lJ31Ring 94 (94 J5) 

19''2 Lib 444 (440) 

(19.3) 1923 Lnh C23 (G25) 

(1927) 1927 Lab 05 (C6) 

(1910) G Ind Cab G59 (CGO) 1910 Pun Ra 
No 3G, page99 
(1020) 1920 Lib 125 (127) 

(1013) 19 Ind Cis 873 (873) (Cal) 

(1915) 1915 Mad 355 (355) liipcal from 
order oI lower Court refusing to 
diicct leceiver not to spend money 
for certain lili„ition — 3ijelht» 
Court not to interfere 
(lOOa) 32 Cil 741 (745) 

(lSSl)10Cal71i(737) 

(l‘»94) 1« Bom 474 (4J3) 

28 (1924) 1924 Lib 421 (422) 

(1913) 18 lud C IS 39S (400) (Cal) 

(1'129) 1929 Pit 114 (114 llj) 115 Ind CIS 
830 But the jiiuuiloaiplieaonly to 
caseswbeie i ittuver is ipiointcl 
for tbu hi't tin e 1 iit not to c I'es m 
wbicb a le tiicr ii aipomlcd m 


(I B) 

2r Uf-J I '2 C »1 923 (J30) 

<1 ni) 1053 fvt 2 >3 (2Jo) 


d915 


12 Pat 723 It 


suiiOT^cv lou ol lu old roceiicr 

29 (1J15) 1 115 M id <J.r. ( <’ >) 

30 (1 17)1117 Mid 100' (1010) 3» Ind Cas 

(i'll'') Sind 01 (r3i 11 SiiiJ L It 115 
(1913) ini-a P C 4 ' ( 0) 55 Ind 4pp 131 

55Cil 720(PC) 
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burileu of «Iiouin-! tUit interfeicnce 19 necessiri is on tho appellmt®* Pending O 
au ipieil fioni an older ippoiiiting i recener the appellate Couit can direct tho 
receiver throuji the lowei Court not to lake ani steps m pursuance of his 
appointment 

Onl> those 1 Lrsons who are materiallj piejudiced by tho ippointmcnt of 
the receuci need bo nude paitics to the ippeil Thud persons not m possession 
o' the piopcitN aio not necessari parties thereto ” 

VpritN who ''U^^«csts names for the icceneiship is not theielij estopped 
from obiccting to the appointment of i receiver in appeal ■** 

The iin UimciitioMcd cases** under S oOo of tho old Code icgxiding tho 
right to appcxl against an order under that section are no loDoer of any practical 
rmpoitince undei the present Code rs that section has been repealed 

52 Letters Patent Appeal 

\noilei appointing v itcciver under R 1 is a judgment and is appeal 
able uudei the Letters Pilent * But an order directing a recLuci to advance 
money to a ^uiidiin id litcm to conduct the defence on behalf of a minor defen 
dant IS not v judgment within tho meaning of tho Letters Patent and no appeal 
lies from the older * 

to wlietlior appcil hes against Judgment of a single Judge of the Higli 
Court passed nr an ippcil under O 43 R 1 see not© j1 ante 

53 Reviiion 

\n 01 III appomtiOn i receiver in a case in wbicb tho Court h is no juiisdio 
tion to appoint r receiver as for nrstrnce, m a proceeding under tho Succession 
Ccrtihcate \ct, can bo sot aside m revision by the High Court ^ ^^hore an objeo* 
tion of a thud party in possession of the property, to the aiipointmcnt of a loconer 
V7as dismissed it vv is held by tlie Patna High Court that the third party had no 
right of appeal but could apply for revision of the order dismisstog tho objection * 

In the undcimcnttoncd c iso, it w is held by the Madras High Court that tho lo 
fusal of a Court to jom a receiver as a prtt\ to proceedings for the sale of property 
in Iris hands lu csecution of a decree for sale on a mortgage was v material irrogu 
larity in tho cteiciso of jurisdiction by the lower Court and that a re\ isiou lay * 

54 Practice ' 

\pl)licitions for tlic appointment of receivers should bo made m tiio 
ordinary w ly by notice of motion in open Court and not in chambers ^ 


R, 2. [S ')03, Cl ({/)] The Court 
.eraiion Sj^CKtl oitUr fix tliB iiuwxint to Ic puul its 1 6 - 

mium (ition fot the semccs of fhe leceiici 
[1ST7— b jQll 


(193'’) 1932 Lih 82 (63) 
(193^) 


lecicc in i nortfiigo suit in<] not 
U^O 1 CIICIIUISC llicc« CMstiD it the 

t me ol Its pi« iiig c innot be illowed 
to ti id 

31 (IJIO) 7 Iiil Cis 341 (315) (VII) 

(16J0) 12 Ml 430 (13s) 

(1904) 20 Ml 233 (213) 31 lilt VipGT 7 

Oulh r,8 23J (I* C) 

32 (1020) 13201 il tn t Gs) 4PuL3o«rG« 
S3 (lJ->4) IJ’4 Cil 4 0(456) 23 CilWNSG 

77 liid Cis 763 


31 (1921)1321 Ml 91 (92) CO lad CtsJOl 
(30’) 43 Ml 311 

3a (1903) 1 I»1 Cai C>7 (1) 33 Born 104 
(1310) s Ind C is 931 (991) (M 1 1) 

(1910) G lad Gas Ga3 (bSJ) 1310 I mi Bo 
Vo 30 1 1^0 39 

Note 52 

1 (10Ji)lJ2i Rin"133(13j) 5 Rin„ 39 

2 (1901) 24 11 id all {;13l 

Note 53 

1 (19’4) 1924 Ml 3 G (37x) lo Vll 372 

2 (1916) 1318 Pit 3o4 ( 06) 

3 (1923) 1323 Mad 141 (>) (IM) 

Note 54 

1 (19'’”)l3’i Bom 2 :io(’j 0) 

(1901) ’S Cal ’oO (ioll 
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R 2. Local Amendment 

3 ' RANGOON 

Substitute the following namely — 

2 The fees to be paid as remuneration for the services of the receiver shall be la ac 
cordancQ with the following scale — 

(a) Oil rents or outstandings lecOTeted or on the proceeds of the sale of moveable or im 

moveable property — nuless for special reasons to be recorded the Court orders 
the remuneration to bo at somo other rate — S per cent 

(b) For taking charge of money or ol moveable or immoveable property which is not 

sold unless for special reasons it is otherwise ordered by the Court on the esti 
mated value — 1 per cent 

(c) For any special work not provided for above such remuneration as the Court on tbs 

application of the receiver shall order to be paid 

Bynopsis 

Note No I Note No 

1 Remuneration of receiver I I (i) Receiver s costs 3 

(a) Receivers s lien 2 ] II Appeal 4 


Other Topics 

Inherent jurisdiction— Refund ol recei ful partj See Note 1, Pt (4) 

ver s charges and commuston to success 

1 Remuneralton of receiver — Sfc alao Note to R 1 ante 

A zeceiTor being an ofDcer of the Court, it is for the Court to deteimme his 
remuneration an agreement without Icavo of the Court by a party to pay remuQS 
ration to the receiver is contrary to law and is not enforceable * Where the 
managing partner of a partnership business consents to act as aieceiver without 
remuneration and is appointed as receiver for the purpose of 1 eeping the assets 
and profits and accounts of the partnership and for submitting proper accounts 
thereof he does not by such consent, forego his right to such remuneration as he 
would be entitled to for managing and carryiDg on the business^ A receiver is 
entitled to a commission on the collections made by him and cannot claim any 
commission where certain Goveiomcnt securities in deposit with a bank are con 
verted under the authority of the Court, by the bank itself, into other securities 
issued by the Government ® Similarly where in a condiment business the receiver 
is ordered to retain 5 per cent of the gross sale proceeds he cannot take such 
commission on trade discounts inasmuch as proceeds do not include trade dis 
counts When a party is dismissed from an action as having been wrongly 
impleaded and the recenersbip of his property is cancelled, the Court has inherent 
jurisdiction to order restitution to be made to such party b> ordering the plaintjff 
to refund to such party the commission and charges paid by him to the receiver 

As to the remuneration of the receiver appointed under S 145 of the 
Criminal Procedure Code see the underoaentioucd case ^ 

2 Receiver s lien 1 

A receiver has a lieu on the estate for all his just claims and allowances 
Where a receiver is sued for acts done by him as receiver for the benefit of the 
estate ho is entitled to indemnity from the estate for the loss caused to him 


Order 40 R 2— Note 1 

1 (1003) 30 Cal 096 (008) 

ISce also (1S95) 22 CH C*8 (656) 
Agrcencut restricting Receivers 
powers u contempt of Court] 

2 (1020) IJ20 Cal 3S0 (3SO 381) 

3 (1931) 1031 Mad 30(30) 


3s (1931) 193V ilad 300 (»01) 

4 (1024) 1924 Rang 181 (181) IRaogiiO 

5 (1925) 1925 Nag 402 (402 403) 

Note 2 

1 (1805)22 Cal9C0(9'3) 

(1892 16 Mad 233 (234) 

2 (1903) 30 Cil 937 (944) 
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3 Receiver • cost* 

A receiver is outitled to tho costs charges and expenses properly incurred 
by him m the discharge of his duties ' 

4 Appeal 

\n order increasing the receivers remuneration is one falling under R. 2 
and not under R 1 and is not appealable ^ 


R. 3. [S- 303 Cls. (e) to {/().] Every 
recen er so appointed shall — 

(а) furnish such security (if any) as the Court thinks 
fit, duly to account tor what he shall recen e in respect of tho 
property : 

(б) suhmit his accounts at such periods and in such form as 
the Court directs; 

(r) pay the amount due from him as the Court directs; and 

(f7) be lesponsiblo foi any loss occasioned to the property 
by his wilful detault or gross negligence. 

[1877 -S 503, Cls (c) to (h); 1859— S. 213.] 


Synopsis 

Hot« No I Kole Ko, 

Security neceitery— Cleuie (e) 1 Re*pontibility for loft— Clause (d) 4 

Liability of the surety 2 Appeal 5 

Submission of accounts— Clause (b) 3 | 


Other Topics 

Form ol bond by receiver See Ipp F Form ho 10 

1 Security necessary— Clause (a) 

This Rule provides for tho duties of the receiver * Though under tho Code 
the Court has discretion to appoint a receiver without security, it should 
obviously bo done only m the roost exceptional circumstances * Where tho 
appellate Court directs tho lower Court to appoint a receiver and take security 
from him but the lower Court appoints a receiver without taking any such 
secuntj the appointment cannot bo said to be without jurisdiction ® 

2 Liability of surety 

A surety for a receiver 19 liable to the payment of interest on balances 
improperly retained by him, as afso for the costs of proceedings in Court neces- 
sarilj or properly incurred in consequence of the receiver s default, such as the 
costs of a proceeding to take accounts of an attachment for failure to account, of 
an application for his discharge and for the appointment of another person in his 
place, and of any proceedings taken to enfoice the recognizance The liability of 
a surety upon tho bond of a receiver conditioned for the due discharge of his 
duties IS, however, limited to cases of a violation of those duties which maj pro* 
perlj be said to bo within tho scope of his appointment as receiver, in other 


Note 3 

1 (1695) 10 Rom OCO (CC2) 

Note 4 

1 (1915) 1915 Cal 74 (75,70) 


Order 40 Rule 3— Note 1 
1 (1931) 1931 Had 7C0 (7C2) 

2. (1932) 1932 P C 191 (193) 69 Ind 4pp 311 

(PC) Patties females and miaors— 
Security esseotial 

3 (1919) 1919 Cal 633 (531) 16 Cal 70 
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\noicTs thesuiet> is responsible only in lespecfc of liability incurred by the 
leceu ei m his capacitj asiecener To determine uhether a particular habihlj 
has been incuired bj the lecenei in lus capacity as leceuer tiie test to be ipplied 
13 could the lecener be made accountable in that respect m the account proceed 
ingb^ If he could not the suiety is not liable if he could he held liable m that 
pioceedmg as lecener the surety is also liable But a suiety who has satisfied 
tlie claim against the lecoiver is entitled to stand m the place of the recener and 
to reimbuise himself from the sums ordered to be paid to the recen er ^ 

3 Submission of account* — Clause (b) Note 37 to It 1 i ipra 

The sanction of the Couit is necessaiy for all expenditure of special natuie 
incuired by the leceuer ^ \recei\eris liable for all unauthorised expenditure 
incurred by him such as salaries of uuneccs&aiy servants appointed without the 
Icav e of the Court bribe to the Police for obtatniUe, the lelcise of a minor of 
whose estate bo is the leceivcr and sums advanced to the minor ownei of the 
estate in excess of the limit sanctioned by the Court ^ ^^he^e litigation expenses 
ire incurred by the receiver the latter must show not merely that he paid the 
expenses but the details of such oxpenditme * 

The liability of a receiver not appearing on the fate of the accounts, such 
is foi imprudent nianageroent for wilful default or neglect foi the mal practices 
of lus soivants etc cannot be properly oono into on the receivers application 
for the passing of Ins accounts A sepaiale suit is the more appiopnate procedure 
foi the investigation of such matteis * 

Before iiassing an order for the attacbment of the leceivei s property under 
B 1 the Court should examine the accounts under this Buie and give liim an 
oppovtuuity to pay the amount found due hy him ^ 

If on an application to discharge a receiver the latter puts forward a 
claim to a laigcr amount than what u> duo to him and sucli amount is deposited 
in Couit lie 13 liable if such amount is found to be in excess of that actually due, 
to intcicst un the excess amount but if the leceivei s action bas compelled the 

owner of tiie estate to borrow money at ft higher rate than usual the question of 
the icceivei s liability m consequence of that fact should form the subject of a 
scpaiatc suit ® 

No Older can be passed against the leceivcr to make good the loss to the 
estate due to his gross negligence till the passing of the accounts ^ 


4 Responsibility for loss — Clause (d) 

\ icceivei appointed to collect the rents duo to an estate must make good 
the loss caused to it by a breach of liis duties Thus if he delegates lus duties f® 
anothei (whicli lie is not competent to do) and the lattci misipinoi nates the 
funds collected by him* or if ho fails to realise rents by tikin„ proi er pioctcJiDoS 
he will bo liable for the loss Mistaken proceedings though tal on in oood faith 
will not absolve the leceiv cr from liability \ decree holder is not bound to oc 
cept pro notes obtained by the Receiver fioni tlie tenants for the rents duo and 
the leceivei must ninke good the amounts of the rent not collected ^iiy lo a 


Note 2 

1 (1015) lOlj Cil ail (314) 

Note 3 

1 ^'=eo vl o (ISO ) 1 Cal XX Iv 303 flOi) 
1 1 'll! vpplicat ons tor psyineiit o{ 
n 01 c\ rc ciTcr <ilio >14 i|pear aid 
Rue full { articul-ir-i aud lufornit 
l O to tl (5 Couitl 
(1010) G liid C-IS 323 (320) (Cal) 


» (1315) 1015 Cil 14C (147 14S) 

I (1021) 1921 Cal 10C3 (1004) 

(1915) 1915 Cal 140 (lls) 

I (IJODaCaWV N 223 (223) 

. (1923) 1923 Mad S5 (^G) 

I (1915) 1015 Cil 145(151) 

(1909) 1 Ind C It 4'0 (172) S3 Cal ^ 
' Nole 4 

(ISOS) 19 Doia CCO (GC2) 
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arising from the default of the jecener will, as betneen the pirties, de\ol\o on ( 
the csfa//’ to which the appointment relates and not on the deciee holclei at ulioso 
Instance lie ina> Inicbeeti appointed’^ \ieceiveiis not entitled to recovti the 
costs of proceedings initntcd b\ him thiougli mistalve” \ succeeding itcenei 
cannot «uo a fornici Rcceiicr for funds which he should ba%e realized and ac. 
counted for OrdinariK cieditors xdTanciog mo^e^ to a recener for tlic piiijiosos 
of management can proceed both against the estate and tlie recenei peisonalK 
But the receivers jicrsonil habiht) maj bo eapiesslj excluded l>\ the tcims of 
a particular loan * V leccu cr s» liabilitj on account of his wilful default oi neglect, 
can more aj'jirojirnteh he investigated in a separate suit against liim than in 
an application in tlie suit whciein he was api»omted as leceiver® 6ce Notes 31 
to 33 to R 1 

\n order under tins Rulo is not one that is appealable under 0 43, R 1 (s) 
Thus an order holding a leceivei of an estate liable for a certain sum of nioiioy is 
not appealable But wheio such an order is followed by anothei ouo undei 
R 4 for coeicive action against the receiver, an appeal lies aod m the appeil tho 
prior order under R 3 can bo attacked * An older diiecting the rccciv er to pay 
a certain sum of niono> as damages* or an order of tho Court giving ducotions to 
the recoirer m parsing bis accounts is not open to appeal ^ No appoaj lies against 
in oTilet co7istriiinij an order of appointment of receiver undei B 1* Where a 
receiver is ajipointcd subject to bis furoisbing security the appointment is not 
coinpfetc till security 18 given and till then theie is uo right of appeal *' See also 
Note jI to B 1 

An order undci tins Rule ts open to levision ^ 

" R. 4. [Xe'^O n’liere a recehei— < 

(a) fails to submit his accounts at such and in such 

fo7 m as the Court directs, or 

(&) fails to pay the amount due from him as the Cowt 
directs^ or 

(c) occasions loss to thepropcstij by his itilful default or yross 
neyliyence, 

the Court may direct his property to be attached inid may 
sell such property, and may apply the proceeds to mahe yood any 
amount found to be d^ie from him or any loss occasioned by him, and 
shall jmy the balance {if any) to the recener. 

[Cf. B. y. C., O. 50, R. IS.] 

Local Amendment 

MADRAS 

SubstUnte tho tollownig — 

( 1 ] ]f a rcccivor fails to submit his accounts at such peuods niJ lu ',iich (ori i as the 

la (Ibjl) 17 Mid 501 (501) The Iiibilit) o£ (1923) 102S Afad So (sG) 

(1921)1921 Smd3o(3G,37) ISSind LR 335 


Noir 5 

I. (1020) 1920 I’at 220(221) 4 Pat L Joar C3u. C. (1924) 1921 &md 35 (ic) 
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Court directs the Court may order his property to be attached until he duly sab 
nuts bis accounts in the form ordered 

(2) or proceeding in which a 

j time make an enquiry as 
hown by his accounts or 

othcrw se oi whether any loss to the property has been occasioned by his wilful 
default or gross negheente and may order the amount found dno or amount of the 
loss so occasioned to be paid by the rccener into Court or otherwise within a 
period to be fixed bi IheConrt ^11 parties to the suit or proceeding and the 
receiver shall bo made parties to any such enquiry Notice of tho enquiry shall be 
given by registered post to the surety ifany for tho receiver but the cost of his 
appearance si all be borne bj the surety him elf unless the Court otherwise 
directs 

Provided that the Court may where the account is disputed by the part es and is of 
' ' I sioned to the 

' ' r the patties 

* a sons for the 

reference 

(3) If the receiver fails to pay anv amount which he has been ordered to pay under 
sub rule (2) of this Rule within the period fired lu the order the Court may direct 
such amount to be recovered either from the security (if any) furnished by bun 
under R 3 or by attachment aud sale of bis property or if his property has been 
attached under sub rule (1) of this Rule by sale of the property so attached and 
may apply the proceeds of the sale to make good anv amount found due from 
I im or any loss occasioned by him aud shall pay the balance (ifany) of the sals 
proceeds to the receiver 

Synopsis 


Note No 

Scope and applicability of the Rule 1 

Lois to property by wilful default or 

gross neglect 2 


Note 

Court may direct bis property to be 
attached 3 

Removal of a receiver 4 

Appeal 5 


Other Topics 

Property lu Cl (c) includes income See Property of receiver in the bands of Lis legal 

Note 2 Pt (1) representatives See Note 3 Pt (1) 

1 Scope and applicability of the Rule 

The Rule provides for coercive steps against the receiver who fails to carry 
out his duties as laid down in R 3 The Court has got a discretion in deciding 
whether to take action or not under this Rule as against the receiver 'When the 
receiver is guilty of a vv ilful default or gross negligence the only prov ision for taking 
action against him apart from proceeding against the secuiity, is that his property 
can be attached arrest and imprisonment are not to bo the methods of enforce 
ment ^ 

2 Lois to property by wilful default or gross neglect 

‘ Property includes not only corpus of the property entrusted to the 
receiver but also the income derived from it ^ The Rule is a residuary provision and 
covers a case of misappropriation also* Even a partner who is appointed receiver 
of partnership assets will be guilty of gross misconduct if he appropriates to hi* 
own use any of the partnership assets* 

A separate suit is the proper procedure for proceeding against a receiver on 

« » . . . S 1 (1931) 1931 5Iad CO ("C3) 

Note 2 

1 (1910) 1910 Mad 521 (622) 39 Mad 531 

2 (1910) 1910 Mad 521 (522) 39 Mad 584 

3 (1925) 1925 I’ C 257 (2j9) (PC) 


ducreliou 
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the basis of a wilful default and neglect • Such a suit may be filed even after his O 
discharge if it transpires that he Ins in his bands monejs belonging to the estate ® 
Siroilarlj his accounts niaj bo re opened on discoveij of errors, even where ho has 
been discharged after the passing of his accounts The proper procedure however, 
m such a ca«e is to hold an enquiry to find out whether any loss has been occasioned 
bv bis wilful default or gross negligence and to pass an ordei undei tbis Eule or if 
desired to proceed against him under S 145 of the Code 4 separate suit against 
him IS not ncccsxjrv in such cucumstinces ® 

If monev paid b\ a receiver does not reach the proper destination he must 
make good the loss unless ho can show that he acted with perfect regularity and 
has used such a dCoreo of prudence as would be expected from an ordinary 
individual in Ins own alTairs ' 

^ here at the time of appointing a receiver, there was a decree in favour of 
the estate about 11 vears old and after Ins appointment the receiver applied for 
the arrest of the debtor but not for attachment of Ins properties on the ground 
that It was very much encumbered it cannot be said that the receiver is guilty of 
any negligence at all It must be shown bj the party wishing to establish gross 
negligence on the part of the receiver that it would have been profitable to the 
estate if the debtor s property had been attached ^ 

3 Court moy direct hit property to be Attached 

Where a receiver dies bis property in the hands of bis legal representatives 
may be attached * But before directing the attachment of property under tins 
Eule the Court must first determine the exact amount for which be is liable after 
due enquiry under E 3, and give him ao opportuuitj to pay the same ’ 


4 Removal of a receiver —See bote 48 to R 1 tupra 

The Court has an mbereut power id the exercise of its discretion to remove 
a receiver appointed by it ^ A receiver who has not complied with the Courts 
orders to keep proper accounts should be removed from office * A receiver can bo 
removed ool} b> the Court appointing him * 

5 Appeol — flI>o Note 51 to B I ante 

An order under this Eule is appealable under O 43, R 1 (s) ^ 

No appeal lies from the following orders — 

(1) An order which merely declares that the receiver is liable to tho 

estate for a certaip sum of money and which is not accompanied 
by any order for the attachvieyit of bis property 

(2) An order fixing the period for which an account is to bo filed * 

(3) An order removing a receiver from office * 

(4) \n order for refund of losses to the estate duo to tho receivers 

neglect * 


the Receiver was held to have ex 
crciscd the rcqiii^ite degree of care 
7» (1031) 1031 Mad 7G0(7Gi 7G5) 

Note 3 

1 (191G) lOlGMad 621 (522) 39 Mad 584 

2 (1923) 1023 Slad 85 (SG) 

Note 4 

1 (1012) 17 Ind Cas 683 (534) (Mad) 

(1931) 1931 All 72 (73) 

(1600) 13 Mad 300 (304) (P C) 

[See hovTCTcr (lOIG) lOlC Mid 924 


(925)) 

2 (1925)1025 Lah 309(312) 
a (1925) 1925 Lah 309 (310) 

Note S 

1 (1930)1920 Pat 220 (220) 4 Pat L Jour 

63G 

U (1931) 1931 Mad 7G0 {7o3 7G8) Order of 
realuatiOQ out of Receiver e rccu 
nlT — Appeal lies 

2 (1920) 1920 Pat 703 (704) 5 Pat L Jour 97 

3 (1931) 1931 All 72 (73) 

(1933) 1933 Cal 52 (54) The Receiver 
cannot appeal — But parties inav 

4 (1922) 1932 Lah 221 (1) (234) 
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SCH 


ij ( 5 ) An ordei directing the recei\ei to pay a ceitain sum of money into 

Court without any order for the attachment of hib property ® 

(6) \n Older directing the recei\cr to pay a ceitam sum of mouev by 
wav of dam iges ® 

But m an api eal from an order for attachment undei E 4 the propriety 
of an order undei E 3 requiring the recover to pay a certain sum of mone> to the 
estate can be attached ^ 

It has been held by the High Court of Bombay that an order passing a 
roceivei s account is appealable inasmuch as it is really an older refusing relief 
a„ainst the receiver under this Rule* 

5 R. 5. [S 504] Where the piopeit^ is land paying revenue 

when Coiiecior to i/ig Go^ emnicnt, OF land of which the TGI euue 
may be appointed has been assigDcd or redeemed, and the Couit 
con'?iders that the interests of those concerned 
■will be piomoted bj the management of the Collector, the Couit 
maj, -with the consent of the Collector, appoint him to be 
lecenei of such piopertj 

[1877— S 004,1859— S 92] 

Synopsis 

Property teized by collector «< receiver Nolo 'So 1 

1 Property seized by Collector a« receiver 

When vttached iropeity is seized and letamed by a Collector acting 
isaiccoivei Ins acts cannot bo disputed by way of motion to discharge the 
att icbment * 


ORDER XLI 

Appl \Lb ntoAi Original Decrees 

1 R. 1 . [!= 541 ] (1) Liei y appeal shall be pt efei » ed m the form 
ot a memorandum signed by the appellant oi 
Form of appeal pUudei^ uiid pi csentedr to the Couit 01 to such 
me*’m!>rl'*ndum°"”’*"’' opCGi (ts it (ippomts iw this lehdlt Thc memo- 
landum shall be accompanied bj a cop^ ot the 
(leciee api caled fiom and (unless the Appellate Court dibpemseb 
tlicLGWith) ot the judgment^ on -which it is founded 

( 2 ) Ihe mcnioiandiim shall set toith, concibcly and under 
dibtinct heads, the giounds ot objection*^ to the 
randum"** dccieo appcalcd fiOm without any argument ox 

nanatiyo,and such giounds ‘•hall ho numbeicd 

< oiibGLutn eh. 

[ 1^77— S 541 , 1859— Ss J33, 535 i5'ggS90] 

“ (1911) 1924 61 id 35 (sr) 18 'Mad h It 335 

8 (1921) 19 1 lioi i 427 (424) 45 IJoai JJ 
Order 40 Rule 5 — Note 1 
1 (Ib'l) 15Sutb W 11347 (344) 
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Local Amendments 


LAHORE. 

Adi tlio {ollowiDg proviiQ to Sab rule (1) — 

‘ Provided that when two or more ciscs arc tried togcthci and decided b} the suno 
judgment and two or more apjeals are filed against the decrees whether the 
same or dificrent appeilanta tho oflicer appointed m this behalf luaj if suti-ificd 
that the que-tions for decision^ arc analogous in each ippeal disjien^e with the 
1 roductiou of more than one copa of (he judgment 

MADRAS 


JJd the follow lug scnl'‘nce and pioMso to Sub rule (1) — 

‘ The copa of the judgment shall be a printed copj in eacra cise in which the High 
Court has prescribed that the judgment shall ic printed when a copj i ipplicJ 
for, for the j uriw-e of appeal ’ 

* Proaided that in apjicals fiomdccrct-v or orders uiidci ana s[ ccnl or loc iJ Act to which 
the proaisions of Parts 11 and 111 of the Limitation Vet I\ of lOOS doiiotniplj 
and in aalncli certified copK-> officii decrees oi ordeis haac not been gntilecl 
within the time presrnUd for preferring an appeil theappcltite Court mi> 
admit the memorandam of apjcal i-ubjcct to the production of the copj of the 
decree or order appealed from avithm such time as mi) be fixed bj the Court 
i t i Iho following Miatewcc to SulmaU — 

The memorandum shall aUo contain a statement of the a ilualion of the aj peal for tho 
purposes of the Court fees Vet 
Jed the following as a naav Sub rule (3) to K I — 

' (3) \\ hen an appeal IS presented alter Ibo period of iiiuUition prescrikd tbeiclor, it 
shall be accompanied bv a |>ctilion su(ported b> aJTidaait setting forth tho facts 
on which tho apj>eUaut relies to satisf) the Court that he had sufijcieut cause for 
not prefetruig the ajpcal within such period and the Court shall uot proceed to 
doll 'jith tho appeal m ana waj (otherwise than b) dismissing it cither under 
Rule 11 of this Order or on the ground that it u not >atisned as to the sufQcieiicy 
oflhe reasons for extending the period of limitatioij) until notico has teen given to 
the respondent and his objection* at ana totheCouit acting unvUi the ivosisions 
of S a of Act I\ of loos have bceo heird 


RANGOON 

The following shall be subt/ituUd lot Sub rule (2) — * 

‘ (2) The memorandum shall »ct forth concisclj and under distinct he ids the grounds 
of objection to the decree appealed from without ina iigumcnt or iiitrative , aud 
such grounds shall be ntnnbered coiisccutivel} tVheii Burmese d lies are giaoii 
the corresponding English dates shall bo added Tho niernoiatuhim shall also 
coutaiu— 

(i) the full uames and addre«sc% of ill pirties . 

(ii) particulars (class number aear and Court) of tho original j rcKeedmgs , and 
(lit) the a iluo of the appeal (n) lor Court Ices, and (f>) for jurisdiction 

MaVcnal corrections or alteiatioiis shall bo aulhenlicated hv Ihs luiti ils ot the porsoii 


SunonSiS 


Memorandum of appeal to be signed by 
appellant or by his pleader 1 

Presentation of memorandum of appeal 2 
Presentation with defective vakalat 
nama 3 

Memorandum must be accompanied by 
copies of judgment and decree 4 

Date of presentation for purpose of 
limitation 5 

Omission to file copy of decree in rival 
appeal 6 

Two decrees in two cross appeals 7 

Limitation for appeal 8 

Exclusion of lime in seeking review of 
judgnient 9 


2vote Iso 


Misdescription m the memorandum of 
appeal 10 

Grounds of objection 11 

Grounds that may be taken in the me 
morandum of appeal for first time 12 

When appellate Court may not interfere 
with findings of fact 13 

Competency of appeal J 4 

Consolidation of appeals 15 

Stamp on memorandum of appeal 16 

Refund where memorandum is over 
stamped 17 

Applicability of the Order to other pro 
ceedings 18 
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onhr should be acconipaucd bj t. copv of the Order apixialcd from In O 
ca ho\\c\cr, wlicre a formal order is not draiin oi where the formal 

ord( r Is an exact cop\ of tlic roncludiii}; ixirtum ot the judg^ment’’'' tin. failure 
to ih a coin of such order has been bild imt to mva'ida c the apjical 

An appeal from a derm whch hix birn immlcd must be arcnnijamed 
bv a cope of ilic ameiidid dtrice and not j copv of tlu ongiiul dirrcc‘‘* 

W 1 I re the deciee is amended alici the tiling oi the appe il the ippell ile ( ouit 
ma\ permit a copv of the amended decree to be atta-'litd to the num nanduni 
of appeal, and the appeal betonics. from tint m iincnt an ippcal igtinst the 
an elded decree Where the nmcndntni of the de re is onl\ for tin purpose 
of mahmg tlie meaning of the elctrce clcai there is no such altciation is to 
mahe It a new ilecrcc and no copj of the amended deciee need be ril< d in 
order to mahe the appeal, alreatlj filed competent 

The word 'eopv in the Rule means a certified copv ’’ A cop> of the 
trai -laiion of the decree is not enough » Nm doca the Rule rce[uiri. a limited 
copv of the judgment to he liled ** It is also not neecssarv tliat ihc mpy 
should be one obtained by the appcllanl himself^ S-c also the cisc cited 
below ^ 

As to whether ui second appeal a cojiv of the tn.il Courts judgment 
should be tiled, see O 42, R 1. and the eases cited in Note 2 tlicrteif A 
copv of the trial Court® decree need not, under this Rule be filed along with 
a me moranduni of second appeal*** The Rule docs not applj to appeals under 
the Aladras Rtnt Kccovcr> \ci** or undci the Oudh Rtnt Vet's 
S Date of presentation for purpose of limitation 

An appeal w.Il be deenud to be validlv presented fur the puiposc® of 
lin iiation onlv vvlieit it is accomiximcd by a copv of tiie deciee appealed from 
and of the judgment on vvhxit it is fouiukil Ilvnco ilioiigh the incmmandum 
of appeal ma> be tiled within the period of limitation, it wjJl be barred if 
the copes of tile decree and judgment arc not tiled till after the expirv of 
the period of liimtation * Where an appeal u tiled against a minor respondent 
U (lino) ll Imt t-unlsHCil) 

rsow ll o{l»lC)l01f> Ml 110.^(101.0)] 

I . (luiij) lotitcii to{.n) 

ir. (uic) mil, Cvi iiM.(uc 7 ) 

17 (lOiljlJiJk«h771{77'’) 

[Lilt VC,. (IJ2G) lO’i. I ill lot (101) 
Wlivri It w Is liild tlivt 111 umt 
te Ul cvjv vvis eiioliKli \»Liic tlia 
leporl vvis lliil till. KOPrl ti.ukl not 
1,0 tricell 


n jH ll — L,.j.v of lit i(c o{ 
loncrCoiiit nut c .iil uiiui„ eiounJ' 
• of IllHMl I > til tl C >U[l is eii >usli 

ili(llOx) Ji Uoin 11 (il) Uiu nil lei tlia Huti. 
of tile iiixlhli: 'iK it vliouKI 


CPC. 323 A 32G 


l^lid It's) IJIH VII 311 (Jj.) 10 Ml 12 Ippetl 
Iroin order uitlcr S 47'*-Jiidgu)cnt 
vijil (Iccrc must Hied 
(IIO’)C Ciis\ N J33 (laij Ippr-vJ from 
orilec viiiiUr S 47— Order mui,l 1 m> 


vv i« oiilv tccliiiievl mil tlie ilcfect 
VV Is coll 1 .III 1] 

131.(1 I’D i‘ji4 Ml ir.idoi iw) 

(tJ33) lO'l Ml 70’ (TCI, "eD <*• Ml 27 
1’re‘ciililioii of vilxil vtitlicopvof 
onlv oiilir on reooid rontiimn^ 
(.louiiits of «U, i>i 111 iiiul fotmildcci 
(Kills sullsluitlll lOmplllllCA with 
(.ll 1 It i>f MI ilulki I Hi);li Coart 
Uuli< 

(1312) 11 II I C IS lOO.flOOi. 1007) (Cil) 
13e(l0’3) 1023 Ml ’j7 1(57 >} 


Note 5 

I (l''0x) 32 l.om 14 (i> >3) 
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Court directs tlie Court may order his property to be attached until he duly sub- 
mits his accounts lu the form ordered 

(2) The Court may at the instance of any party to any suit or proceeding m which a 

at any lime make an enquiry as 
er as shown by his accounts ot 
jas been occasioned by his wilful 
default or gross negligence and may order the amount found due or amount of the 
loss so occasioned to be paid by the rccener into Court or otherwise within a 
period to be fixed by the Court All parties to the suit or proceeding and tbs 
receiver shall be made parties to any such enquiry Notice of the enquiry shall be 
given by registered post to the surety if any for the receiver but the cost of bi^ 
appearance shall be borne by the surety himself unless the Court otherwise 
directs 

Provided that the Court may where the account is disputed by the parties and is of 
a complicat loned to the 

property by * the parties 

to a suit — 1 , ong joj the 

reference 

(3) If the receiver fails to pay any amount which ho has been ordered to pay under 
sub rule (2) of this Rule within the period fixed in the order the Court may direct 
such amount to be recovered either from the security (if any) furnished by hini 
under B 3 or by attachment and sale of his property or if his property has been 
attached under sub rule (1) of this Rule by sale of the property so attached and 
may apply the proceeds of the sale to make good any amount found due from 
liuu or any loss occasioned by him and shall pay the balance (if any) of the sale 
proceeds to the receiver 

Synopsis 


Note No 

Scope and applicability of the Rule 1 

Loss to property by wilful default or 
gross neglect 2 


Note ho 

Court may direct his property to be 
attached 3 

Removal of a receiver 4 

Appeal 3 


Other Topxes 


Property m Cl (c) includes income See Property of lecener in the bands of his legal 

Note 2 Ft (1) representatives See Note S ft (1) 

1 Scope and applicability of the Rule 

The Buie provides for coorcivo steps against the receiver who fails to carry 
out bis duties as laid down in B 3 Tho Court has got a discretion in deciding 
whether to tahe action or not under this Rule as against the receiver 'When the 
receiver is guilty of a wilful default or gross negligence tho only provision for taking 
action against him apart from proceeding against tho security, is that his property 
can bo attached arrest and imprisonment are not to be the methods of enforce 
ment ' 

2 Loss to property by wilful default or gross neglect 

* Property includes not only corpus of tho property entrusted to the 
receiver but also the tJicomc donved from it ^ Tho Buie is a residuary provision and 
covers a case of misappropriation also * Even a partner who is appointed recciv er 
of partnership assets will bo guilty of gross misconduct if ho appropriates to his 
own uso any of tho partnership assets’ 

A separate suit is the proper procedure for proceeding against a receiver on 


1 (1931) 1031 Had 'CO (7C3) 
Note 2 


2 

3 


(l9lG)19lCMid 321 (322) 
(191C) lOlC Had .>21 (322) 
(1925) 1925 I 0 257 (2..9) (1 


SO Had 5S1 
39 Had 53f 
C) 


discreliou 



L 


Arrorvi5.jixr cf iL-v. 


tte s c* a vrl J oe'^aj ard "t. le^ * Js i ^ s.a\ 1 •• ::’cvS t\i j ji. r I < 
ai>^har^s J ra^- j' ris 1 a Le x,a» h n. rtVvS’ _ v'^ \ * 

Sin: 'arl\ h » acco-r > cat bt cj< ea a a \trv i. i\i i \\* 1 "^ ’ i 

beea t3 -r^ar^eJ af tr tLe pas t I „ _r: > ThJ i j rvvcviv.*x I \\t\«.r 

ID s- b a case s o i 5 an ecq>. rv ani - bt- \ i\ Ian. \ K\ ^ x i \1 

bt- hxs ct^aul r ss m «.c-e id > i » \ 1 rair i } r '1 s K lU r u 

de ired to pr-sitcd a n L m i.cdi.’' H t’ttvii V tjiru jt > j . 
bia Is no cccc xiri r ^ n c r».„r i*- * 

If tnnrci pa 1 l\ a ncc cir d <. 1 reun tl t J r i lT lu n > i n lu u t 
Enbe ^xjd t’ e !<>• urlt t«. ca*' ‘ w ba he acted with Yv.tfvv.t u^whtits u\\ 
bis Csed 5^ch a nc r e jra^nc i WcjII K i\ii ti\I fn « m ilmu\ 
icdindual 10 bi own daiix 

^bere at the t rre cf appomtin^ \ n tivtr tl ctt wis 1 h in in n\ nr ■>! 
fbe C' ate about 1 1 \car o <1 and af er lu» \|iomtniLnt tht rntuir »j}h\l f r 
thearre of 1 e dei t r bu not for altaclmicut if his ir->\trtiis in tin 
that It was ler' muib cncambertd it cannot bo ultlnt tho ii [.i\iris,mh\ f 
^or ceoiisence it all It mu t be shown b\ tho 1 irt\ wi Inn, t> i libhsh >,i sa 
ti^shaenct* OQ tl e pin f tho receiMT thit it wonU Im 0 bun iiiiitilU to tho 
6= ate if tbe debtor s propirti b id been att tebod ■* 

3 Court a«j direct hit property to be attoebed 

here a receiver dies bis propert> m tho hinds of his le^il nj n ntitiMi 
be attached* Dut before dircctiOo tho ttticlmiiiit ofiioiiili uul i 1111-1 
fijie the Court must first detertomw tho otact amount for which ho la hiblo iftit 
due enquiry Under R 3, and giro him in ofportumtj topij thosinn.* 

4 Remova] of • receiver —Sff Note 43 to It la pr<* 

The Court bis an inborcnt power m tho ciorci&o of Us ili-^oi cti n to 1 tin w 0 
a receiver ippointed by It ‘ \ receiver who has not coinphi 1 with tho Court 1 

Orders to heap proper accounts should ho icmoted from olheo * V iccowci cm ho 
removed onl\ bj the Court appointing him * 

5 Appeal -^Sce al 0 Note 51 to It 1 <1 Ur 

\n order under this Rul© is appcilahlo under 0 13^ R 1 {v ' 

No appeal lies from tho following orders — 

( 1 ) \n order which merely declares that the leooii or i9 liable to thu 
estate for a certoip sum of monoy nnl wbioU la not icct ml uiit 1 
by an> order for tho aitachi lenl of his proportj 

('') Sn order fixing the period lot which wn account is to ho file 1 * 

( 3 ) \n order removing a tecoiior from office ■* 

( 4 ) An order for roftind of losses to tho eslito duo to llio rocoiiera 

. neglect * — 


2 (102 ) l92o r 1 •’OOf'lW) 

3 ( 1923 ) i 92 o r 1 uty) (nio) 

Note S 

1 tl9?0l * t 220 (220) 4 Int J JuU{ 
nr 

1 (loai)l 31 Mal-ro( ) 7rR) 0 I r ( 
r( llmll I out of I< Itrfkt I 


» , 8 case 

tbe Ucceivor \ n 1 eld to ba\e cx 
ct«%td iho icn j * te liejtca ol tw 
7» (1931) 1931 MaJ 00 (701 10.j) 

Not« 3 

1 (1910) 1910 Jlad 521 ( 22} 09 Mad 681 

2 (1923) 1923 yiaO B5 (60) 

Note 4 

1 (1912) 17 li d Cas 563 (^8l) (Mad) 
(igul)1931 111 72 (73) 

(1820) 13 M J 320(391) (PC) 

tSco bo ^oitr (IJIC) 1910 Mail 921 


c 


2o88 


\P101NTMENT OP EECEIVERS 


SCH 


I (o) \ii ordei directing the reccner to pay a certain sum of money into 

Court ^\ltbout any order for the attachment of his property ® 

(6) -^n oidei directing the lecencr to pay a ceitain sum of monev by 

way of damages * 

But m an appeal from an order foi attachment undei E 4 the propriety 
of an order undei R 3 requiring the leceuer to pay a ceitain sum of monoj to the 
estate can be ittacked ^ 

It has been held by the High Court of Bombay tbit an order passing a 
leccnei s account is appealable inasmuch as it is really an oidei refusing relief 
UnUnst the iecei\ei unler this Rule “ 

3 R. 5. [fc> M] Wheie the piopertyis land paying revenue 
when Collector to Go\ emnieiit, OF land of which the Tot onue 
may be appointed has been assigncd or redeemed, and the Couit 
considers that the interests ot those concerned 
will be promoted bj the management of the Collector, the Court 
may, \Mth the consent of the Collector, appoint him to be 
leeeuei otsuch pioporty 

[1877— S 504, 1859— S 92] 

Syuovsts 

Proparty aeized by collector aa receiver Nolo No 1 

1 Property teized by Collector a* receiver 

When attached propeity is stued tnd letaincd a Collector acting 
vs 1 icceivei hts acts cannot bo disputed by way of motion to discharge tbs 
attichraent ^ 


ORDEB XLI 

Ai PE uiiS riioir ORIGI^ il Decrees 

I R. 1 . [fe 541 ] (1) Jjtc) y appeal shall bo p/ efe) ) eel in the foim 
oi a memorandum signed by the appellant o/ ht^ 

Form of appeal j^lcudil^ (Hid piCSentcdr lo tliC COHt t 07 tO SHCh 

me^morlndum'”"***”'’ O-^CCV HS it OppOmtS 17% ths hchalf 2 IlC 7He)U0‘ 
1 andum shall be accompanied hy a copt ot tbo 
dccieo api ealed f/om and (unless tlio AppoUato Court dispen'^es 
tliciovith) ot the ludgment-* on tNhicli it is founded 

(2) 27ie memorandum shall set foith, (.oncisclj and under 
distinct heads, the grounds ot objection’* to the 
random"** decico appculod from without an\ irgunient or 

““ na^latl^ o , and such giounds shall bo numbcicd 

( onsecutn eh . 

[ H77— S 54 1 , 1839— Ss U3, 3J5 See b 96 ] 

(1920 IJ'’! &i <1 (^(j) 18 bii d L U 3^5 

8 (1921) lOvl Lorn 4»7 (12^) l^loiiJJ 
Order 40 Rule 5— Nolo 1 
1 (lb71}15Suth W 11JI7(31S) 


I 


AprE\LS PROM Original Decrees 
Local Amendments 
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Lahore, 

Add the following proviao to Sub rule (1) — 

‘ ProTidcd tliat when two ot more msc*. "rre tried together ind decided bj the sime 
judgment mdlwoorniore appeiU arc filed against the decrees w liethcr br the 
same or different ain>elhnts, the ofhccr apiiomted in this behalf luaj ifsitiafied 
that the questions for decisions arc iiiilogous in each ippcal di«i>cnso w ith tho 
I rodiicliou of more than oue cops of the judgnieut 

MADRAS 

Jdd the follow mg ‘ciil"nee and | rosiso to Sub rule (1) 

■ The cops of tlie judgment shall be a priiited cop} in ciers t ise iii which the High 
Court lias prescribed that th» judgment shall 1^ pruned when a copj k uplied 
for, for the lurfio^c ol ijpeal 

Proaided that in apj cals Lomdectec-. or ordeis undei am s^e ill or local \el to which 
the proMsiana of I’arti. 11 and HI of the Limitation Vet 1\ of lOO't do not appl\ 
and lu which certified copie-. of such docree% or ordeis base not Icen 
within the time ptesfnUd for j referring an ipppal the appellate Court maj 
admit the memorandum of aijcil subject to the production of the copj of tho 
such time as mis le fised bj tho Court 


ttcincnt of the > ilu itiou of the ipi cal loi tho 

purj o<cs of the Court fees \ct 
ld<Z the following as a new Sub role (31 tolll — 

' (3) ^\hen an apjieal 18 presented alter tho period of limit ition prescribed iheiefoi it 
shall \iC accompauted bi a petition supported hj af[ida\it setting forth the facts 
on which the appellant lelics to sati f} the Court that he had sufStioiit cause for 
not preferring the aii>oaI within sudi l>crio<l and tho Court shall not pioceed to 
deal ^ith the appetl in am w ij (otherwise than b} dismissing it oiLher uiidei 
Rule 11 of this Order or on the erouinl that it is not sativtied as to tho suflicieuc^ 
of the tcasous for oilendmg the period of hmitatiou) until notice has been gi\eu to 
the respondeat aud hisobjeetioiis if aus to the Court iciiiig under tho pioM loiig 
of S 0 of Vet IN. ol 1903 hare been heard 

RANGOON 

The following shall be 3ubshtuled for Sub rule (i) — 

The uicmonnduui shall hct forth, conci'Cl} and under diNtinct hcuU the gioundg 
of objection to tho decree ippealed fiom without ana aigumtut or nan itne , aud 
such giounds shall l>c numbered coiisccutneh When iiurmtse date-, uogiaeu 
the coire ponding riiglish dates »li ill U idded The memoraDdiiiii shall also 
contain — 

(0 the full uames and addresses of all jurties 

(it) particulnrs (class, number ^earand Court) of the original jtoceedings , and 
(m) the aaluc of the appeal (o) for Couit fee-, and (i) for jviriRiliction 
Mateiial corrections or altcialioiis ahafl lo authenticated bj the luilnls ot tlic j^rson 


Memorandum of appeal to be 
appellant or by hit pleader 
Presentation of memorandum of appeal 
Presentation with defectise vakalat 
nama 

Memorandum must be accompanied by 
copies of judgment and decree 
Date ol presentation for purpose of 
limitation 

Omission to file copy of decree in rival 
appeal 

Two decrees in two cross appeals 
Limitation for appeal 

Exclusion of time in seeking review of 
judgment 


Synojisis 
Hole No 
gned by 


the memorandum of 


Grounds of objection 

Grounds that may be taken m the me 
tnorandum of appeal for first time 
When appellate Court may not interfere 
with finding! of fact 
Competency of appeal 
Consolidation of appeals 
Stamp on memorandum of appeal 
Refund where memorandum is over 
stamped 

Applicability of the Order to other pro 
ceedings 
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1 , 


Other Topics 

Dehy in presenting appcil—Povicr of Coart copies Note 8 

to excuse So. Note S Form of Memorandum of Appeal See App 

Exclusion of time requisite m obtaining G Form No 1 

1 Memorandum of appeal to be signed by appellant or bis pleader 

It IS necessary that the memorandum of appeal should be signed by the 
appellant or lus pleader By virtue of the provisions of O 3 R 1 , supra an 
agent of the appellant, duly authorised may also sign the memorandum of 
appeal ‘ A defect in the authority uuU not necessanly invahdate the memoran- 
dum of appeal ^ Where an appeal was filed on behalf of a company by one of 
us officers not duly authorised to do so, it was held that the defect could be 
cured by putting in a power of attorney duly authonsinff liim to do so ^ 
Similarly where a memorandum of appeal was signed by a pleader whose 
NakaJat was not signed by the party, it was held that the defect could be 
subsequently recufied by the party signing it * It is immaterial, if the appellant 
lias signed the appeal, that he has not written the memorandum of appeal 
himself ® Where an appeal consisted of two documents one contaimng the 
names of the parties and the other containing the grounds of appeal, the fact 
that the latter was not signed by the party is not fatal to the appeal ® 


2 Preientation of memorandum of appeal 

Order 3, Rule 1 provides that an appearance, application or act m or 
to any Court required or authorised by law to be made by a party may, except 
whore otherwise expressly provided by any law for the time being in force, be 
made or done by the party m person, or by his recognised agent or by lus 
pleader The presentauon of a memorandum of appeal by a pleader holding 
a power of attorney from the party expressly authorising him to present it is 
valid though the power is not filed with the appeal ^ A memorandum of appeal 
ma> be presented where the appellant is a minor, by the appellant s guardian 
ad litem ^ But a presentation by an unauthorised agent is no prescntafion in 
the ei e of the law ^ As to a presentation by the clerk of the pleader, %ce 
Note 9 to O 3 R 4, ante 


The memorandum of appeal should be presented to the Court or to 
such ojficcr as it appouits in this behalf A presentauon to the Judge at lus 
private residence after Court hours on the last day of limitation, is sufficient 
compliance wiiJi the lavv^ A presentation during the vacauoii or even on a 
Sunday is valid, piovided it is to the proper officer'** It was held in the 
UndermenUoned case® that a memorandum of appeal must be taken to have 
been validly presented where it was deposited m the box put up by the 
appellate Court for the purpose But a presentauon to au officer of the Court 


Order 41 Rule 1 — Note 1 

1 (1923) 1023 Lab 431 (435) 

2 Sc6\otc^lo0 3 12 

3 (1900) 34 l>om 1 (11) 

4 (1913) 21 Ind Caa 444 (446) ( Ul) 
(1020) 1920 Lab 212(213) 

5 (1923) 1923 Lab 4S1 (435) 

G (1920) 1920 Lab 311 (314) 

Note 2 


(Hut ►CO (i5oO) 22 \U 331 (332) Trc 


mentation o( ippcal to High Court 
autbonstd agent — Ucld iiot'aliJ-- 

TLo dccjiion it is eubmittcd, ii not 

correct) 

2 (1930) 1950 U1 IGG (157) 52 Ml 101 

3 (1930) 19.0 Ml 112 (112) Court not j uH 

fiej 111 treating suebapjeal as appeal 
iu due form and rejecting it 
stituto barred 

1 (1912)14 1uaCa» 74 4 (744) 31 MU62 
(1931) 1J31 Lab 071 (C72) 
li(lJ23)lJ23 I’at 150(131) 2Iat2ol 
fi (190J>) 1903 ruu W It 71. 
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other than the one appojitcd by the Court in this behalf® or the plaang of 
the memorandum on the table of the appomtcd officer when he was absent’ ^ 
or the sendJig of a mcmorandiun by post® is not a vahd presentation 

A debtor m Ciial Jail is entitled to present an appeal without the 
assistance of a pleader ® 

An omission to jom tlie necessary parties to an appeal mak.es the appeal 
inialid ^ 

See also Motes to O 4, R 1 as to the presentation of plaints 


3 Presentation with defective vakatalnama 

Tlie prescntaL.on of a memorandum 8f appeal by a \akil mthout any 
authont> from the part> is not \-alid ' But tlie mere fact tliat the part> has 
omitted b> oversight to sign the vakalatnama^ or the fact tliat the vakalat- 
nama v\as not filed with the memorandum of appeal® does not invalidate the 
appeal WHiere an appellant ovecutes a vakalatnama m favour of two persons, 
but one of them alone accepts it, the presentation of the appeal by the latter 
IS a valid presentation 

There is a difference of opimon as to whether the presentation of a 
memorandum of appeal is valid where the name of the vakil presentin_g it, is 
omitted m the vakalatnama The High Court of Allahabad has held that it 
IS not a valid presentation, the reason given bemg that the word shall in 
0 3 R 4 shows that the Rule is of an imperative character* The High 
Courts of Calcutta,® Lahore, Patna* and the Judicial Commissioner s Court 
of Nagpur,’ on the other lund, have held that the presentation is not invalid 
and that the defect is one that can be cured See also 0 3, R 4, Notes 14 
to 16 


4 Memorandum mu*t be accompanied by copies of judsment and decree 

It IS absolutely essential that a memorandum of appeal should be accom- 
panied with a copy of the decree appealed from * A memorandum of appeal not 
accompanied by such a copy is not a vahd appeal’ and this is so even if the 
C (1923) 1923 Pat 160 (l>.0) 2 Pat 2W He • ^ . 


gutrac autbortsed to receive appeals 
*-PfesentalJon to Deputy or Assislvul 
llcgisttar 111 Hegistcar s absence not 

(1872)' ’ I ■ ■ I’ 

7 tlSil) 

9 (l&Oj) fi O 1' L R 03 (93) 

(Siu ajvo iihO’j 15 Mill 137 (138j 
Vpieal uuJci Cnmmal Froccduto 
Code, S 41 J — ‘'ending bj post is not 

CllOURb] 

9 (1670 71) G JIad II C U App 38 (39) 

10 (1913)18lndCav37(39) lJl31>unR«No 69 
Note 3 

1 (1920) 1920 Pat 6S1 (582) 

{1934 1934 Lab 444 (445) 

(193i) S3 P L R 517 (1) Appeal filed on 
tlio last (la) of Iiinilalion — Power 
ofallornc) Lied 9 di)s later — Apical 
not ID time 

(1921) 1921 ^lg 27 (27, 28) 

(1011) 11 Ind Cas 397 (3S8) (Cil) 

2 (1020) 1920 Lab 212(213) 

(1913) 21 lud Cas 444 (445) ( All) 

3 (192C) 1921* Bom 330 (33C) 

(See however (1011) 11 lod Cas 3S7 


4 (1931) 1931 All 707 (7C8) 

(1927) 1927 \11 816 (81C) 

(1926) 192C All 252 (253) 

(1914)1914 All 530 (537) 23 Ind C is 401 
(164) 30 All 40 

(igiaf IVJ Ind Cas CTl (074) (All) 

[But see (1921) 1921 All 210 (211) 43 
All 392] 

o (1916)1918 Cal 182 (463) 

5a (1932) 1932 Lab 131 (135) 

C (1932) 1932 Pat 3 (1) 


Note 4 

1 (1923) 1923 Slad 4S2 (163) 

(See (1933) 1933 Lab 933 (930). Decree 


(1920)1930 Pat 380(281) 



2592 


Appeals fbom Obiginal Deceees 


SCH. 


1 , 


decree has not yet been prepared® or the appellant is under an erroneous 
nnpression that it has not >et been prepancd '* It has been held that the Court 
inay in such cases gi\e time for getting a copy of decree prepared and filing 
the same But see the cnticism of this view in S 2 (2), Note 8 The Court 
ma), houever, where the copy of the decree is filed after the expiry of the 
penod of limitation, excuse the delay under S 5 of the Limitation Act*** 
The fact that a oop> of the decree has already been filed in another pro- 
ceeding IS not sufficient ® In an appeal in a land acquisition case a copy 
of the auard which is the decree in the case should be filed along with the 
memorandum of appeal ® S mila^ly m a probate case, a copy of the decree 
should accompany the memorandum of appeal 


A memorandum of appeal should also be accompan cd b> a copv of 
judgment appealed from Only the Jinal judgment need however be filed 
Ii IS not necessary to hie interim orders and judgments disposing of prclimmarj 
issue 3 m the case 8 This Rule makes a distinction between the filing of a 
copy of the decree and the fibiig of a copy of the judgment The Court has 
no power to dispense with a copy of the decree? but it can dispense with a 
copi of the judgment But unless disjxmscd with, a memorandum of appeal 
unaccompanied by a copi *'of the judgment is not valid Where, however, 
an appeal is adimitted watKont a copy of the judgment, the order admitting 
the appeal may be taken to amount to an order dispensing with such copj ** 


Ihc power to dspeiise vmh the copy of the judgment should, ordmanlj, he 
exercised at the first licanng ** The fact that a copy of the judgment 'uis 
been filed in another proceeding is not a sotticient ground for dispensing 
with the cop) 1® B) force of O 43 R 2 a memorandum of appea l from ai^ 


(iniS) 1015 Gill C93 ((,04) 

(1J12) 17 Iml Cvs 00 (100) (Cat) 

1912) U Ind lOOC (1007) (CM) 

(lOll) 11 Ind Ci5h(9) (Cvl) 

(1920) 1925 S'! (53) 

(1921) 1924 2"l (2'3) 20 Nag h R 131 

(1921) 1921 U UR 15 (10) 4UUB75 


iron! xuottgago decree— Cop^ ot pie 
liminaty judgment and SdiI decree 
filed iirld, appeal not m ruder md 
appellaut evuiiot impugn pielimiuirj 


1920 Lali 033 , 1027 Lili 440 . 1027 
Lth 451. 1928 Lvb 45, 1028 LihiO. 
andl923 Lali 00 Overruled 
[SeeaUo(lD31) 1931 Lvh 202 (201)J 
(1932) 1932 L.ib ISC (137) 

(1923) 1928 Lull 001 (003) 

(1920) 1920 Lah 42 (43) 

(1920) 1920 Lali 205 (297) 10 La!i 013 
(1920) 1929 Lvb 379 (380) 

(t022) 1022 Lili 03 (03) 

(1927) 1927 Lab 029 (030) 

(1927) 1027 Lab 040 (041) 

(See liowever (1927) 1927 Lili 'JOl 
(903 900) No longer good 1 itt fiiit® 
Ihe Full Ucucb decision refeneJ w 
ai,ovc^ 


LB <57 


(«co abo(l<i22) 1J22I lilTOtlTl)} 
n U') l 127 Lab 421(424). 

1 '.ftj 1'I2S Lab 2G3 (204) 

• rTU'>27 Lab 40 (ij) 7 I-ib n 
I 121 17 till Cis jn(tOO) (C.l) 

1 J2 t) I '2 I Lab 43l (4S3) 10 li Mill) 


(l92o)iy2> Lib 438 (438) 0 Tib 2l» 

(1 to’) 1 '03 I’liiJ Be No 22 i> t" 

10 (1 117) 1917 I-ali 4 J(. (487) I'U? I’l 

No 07 (r h) 

(inio)lJl-Mal 1J)(4J4) 

(IJ'M r»2>^ N iR IJI (1 52) 

(1*»27} IW I all 4U(IU) Copv ill !■«““ 
nitb 

(1 1 o)iy 0 r ill ''".{I O (I’o) 

11 (1 I2i) V»2l, N i? '.7 (10) 

(l'»»;> 1 »27 / ill 1 1 (4).) 

1» (1‘i.N 1 Oh 1) 

H (1«127)IJ.I l-ili 721 (722) 


Be 
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order should be accoiiipail.cd by a coin of the Order appealed from •3'* In 0 
ca-i- houc\cr «hcrc a fornoal onlcr is not drawn up'^i> or where the formal 
ord< r 1 - an <.\act cop\ of the ronrluding ixmion of the judgment’^*' the failure 
to nil a lopv of surh order Ins been held not to nnalnla'c the appeal 

\n app<al from a derret whrh has Inen amcntlcd must be accompanied 
bv i cop\ ot the anundid derric and nal a cop» of the oriRnnl decree'* 

W hi re iIk diircc is amended atm the hlinj; ol ih». appeal the apjiellatc Court 
ma\ ptrmit a lojn <>f the amindcd decree to be attached to the mimorandum 
of appeal and the ippiai bcumiis from that inomciit, an appeal against tlic 
aiiH nded detm lu ic the nmciidncnt «>f the decree is tinlv for tin purpose 
of making tlu incaniiig of the ditrcc clear there is no such alteration as to 
make 1 a lu u decree and no copi of the nnicnded dccicc iitcd he hied m 
ouli 1 to nnki tlic appeal aheady tiled competent'® 

Till wind <op\ in the Rule means a certified copv A ropi of the 
trai 'latiun of tin decree is not enough '* Nor does the Rule require a printed 
cop\ of the judgment to be hlid'* It is also not neecssan that the ropy 
should be one obniiud b> the appellant himself''® See also the ease cited 

bilow 1 

\s to whether m second appeal a cop> of the tiial Court’s judgment 
shuuk' he tiled see O 42 R 1 and the eases cited m Vote 2 thereof V 
coin ut the trial Courts decree need not, under this Rule, be filed along wUli 
a nn morandum of second appeal The Rule docs not apply to apjicals under 
the Madras Rint Rcco\tr\ \ci‘- or under the Oudh Rint Act 23 
S Date of presentation for purpose of limitation 

\n appeal w.ll be deemed to be \alidh prcstiUcd for the pui poses of 
hn I aiiun onh when it is accoiniianad b> a cup) of the deuce appealed fioin 
and ot tht judgment on wltarh it is founded Hence ihinigh the incinoraiuUim 
of appeal ma> be hied witlun the period of limitauon, it will be barred if 
the copes of the decree and judgment arc not nlctl nil after the e\pir\ of 
the ixiriod of linutatun ' Where an appeal is tiled against a minor respondent, 

llidllsJlUlS 111 tOi (IJ,) 40 41112 VpiHMl 
from oiJir tiiiki S 47— Juilgnicnl 
uid ilccic iiiU't lio ni<<i 
(1 02)fi CilW N I'-'i (iSl) Apis'll frr>ni 
oriUr HiiJrr ^ 47— Order inusl lie 


while ili'-iiii«v< I { ,f non coiupli luce 
with till, ('ll! litiuii — Order ol dis 
mi«vil shoiiUl lUo to liled, tutolijce 
tioii nil lliL „ioiiiid ol 1 iiliiie lo file 
ont% teehincil nml tlic dcKct 
W H ton IllllCin 

l3t.(lJi4) l‘)i4 \ltir.2{l0i 1C4) 

lull) 1011 All 702 (701, 704) >1. All >7 

Present itioii of ipih i) with cope at 
uiih oiihr on leeoiil ioiituiiiiig 
l,rniiiiil' uf iUlI'Ioii ind totiiiildeci 
sioii 'ubst lilt) il ciimplnixe with 
Ch 1, If 2 of All (h il>id High Court 
Ifllle 

(fll2) 11 Ind C’h 1001(1000 1007KL.i 1) 
I3i(l123j 1021 Ml '•>7J{57l) 

C r. C. 325 A 32(1 


11 (1010) 11 fiid Cis ft (^) (Ctl) 

fstc lUudOlCilOlO Mid 1011(1003)3 
1* (l0l)J)l0l8Cil ,10(jil) 

10 (1020) 1020 Ctl 11M,{UG7) 

17 (192J) l’J2J Uh 771 (772) 

(But reu (1020) 1 >21. I Ml 404 (401) 
Wlitri. il w i- Jield ibiL tii unit* 
teste 1 Cl p> w Is iiiiiligh whcio the 
lepcut wts vUtl thv. ivewtd cnwUl woe 


. 5 SO 

Second njn il — Li 1 1 of di.rii. of 
lower Loni l not coni iiinii,^ „roii>iJ'. 
• of unieil 1 1 Ml it Court I-, cnoush 
2Ii(l«J0S) u Born 14 (24) But mi hr tho Riili» 

u{ the IJlillltu vlilu it should la 

fikd 

(lss2) 4 Mil 410 (4201 

22 (lSJ2)20M»d 471.(47") 

23 (lau.) 34 In I Cj« 700 (701) (On Ih) 

Note 5 

1 (l'XH)12 JUm 14 (22. 21) 
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the mere fact tliat the najne of a guardian ad litem \^as not brought on 
record till after the period of liimtation, mil not make the appeal itself haired 
by limitation ^ 

As to when an application for revision may be converted mto an appeal, 
tee S 115, Note 18 

6 Omission to file copy of decree in rival appeal 

Where there are sexeral appeals from one judgment by diifercnt 
appellants a copy of the judgment and of the decree should be filed m ^ack 
appeal * Thus in an appv,al from an award under the Land Acquisition A.ct the 
fact that the award disposed of many references and it was filed in an appe^ 
filed by a party m one appeal does not enable its being dispensed with in 
the other appeals ® But where the same appellant files different appeals fioni the 
same judgment it lias been hdd that it is suffiaent if he files a cop> of the 
judgment in one of the appeals only ^ 

7 Two decrees in two cross appeal* 

Where two cross appeals arc heard together and disposed of bj a 
single judgment but two seperate decrees arc drawn up one in each appeal 
there is a conflict of opmion as to whether an appeal against the judgment 
filing a copy of lone of the decrees only, is vahd ^ The conflict is duo to 
another aspect of the question, namely whether an appeal against one of 
such decrees only is barred by res iodtcaia by the non-filing of an appeal 
from the other This aspect is ducussed in Note 29 to S 11, ante 

8 Limit&tion (or oppool 

See Arts 152 and 156 of the Limitation Act 

The said Act provides for the extension of the period of linutation 
prescribed in certain oases and for exclusion of certain periods m computing 
the period of litiutauon prescribed 

Extension of the period — S 4 of the Act provides that \\here the 
period prescribed expires on a day wlicn the Court is closed, the star, appeal 
or application may be instituted, preferred or made on the day tlial the Court 

luruiabiDg second copy wts eitcuded 
under S 5 Lim \ctj 
Not« 7 

I (lOlC) lOlC Lab lOG 1910 Fim Et^o Si 
(\es) 

(1920) 1920 Lab 153 (458) 7 Lab 11' (\c*) 
(1929) 1929 hag 229 (23’) 25 Nag L U 1S3 
(Nes) 

(1917) 1917 Lab 430 (487) 1917 Pun Ko 
ho 07 

2 (1903) 30 U1 55 (^) 

Note 6 , , !/> 

jcllaut to bo allowed to tUct 
which decree ho would eoi tno bu 


Ibo cijiry oI limUaHon — \ppcal 
Ud) 

1&.0 also (1032) 1932 Pat 319 (S19) 12 
1 at 30 TnoappeaU agaiBstone order 
wiiboio eopr— On demand second 
luri Ulictl— Tima it julred (or 


(1921) 1921 Lab 310 (317) 50 I* d t'-' 
(70) (No) 

(1911) 10 lud Cas 415 (116) (Cal) (N ) 
(19’C)1J 6Jourl37 (4) Jo lid C,as oJV 
(Oudb) (ho) 

(1915) 1915 Cal 42(1’) (No) 

(lOl*-) 1918 lat 219 (220) 3 latLJturJw 
(So) 
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reopena ^ Under S 5 of Uie Act the Court has a discieuon to admit the C 
appeal af'er the e\piry of the limitation period, if it is satisfied tliat there nas 
‘a-fncient cause' for not preferring- the appeal uithm the time ^ In exercising 
the direcuon under the section, the Court must, on the other hand, be fully 
satisfied of the justice of the grounds on wluch the delay is sought to be 
excused ^ On the other hand, the expression "suffiaent cause ’ should be 
liberall) construed so as to advance substantial justice when no negligence, 
nor maction nor uant of bona fides is imputable to the appellant * So construed 
it will include not only those circumstances which the law expressly recognises 
aa extending the time, but also sucli circunistances as are not expressly rccog^ 
ni«ed but which ma> appear to the Court to be reasonable lookmg to the facts 
of the case* As to what constitutes “sufficient cause" mthm the meamng of 

t hat section, see the imdemientiooed cases * 

Note 8 under R 10— Appellant being undoi 

beliet that filing of the leturuod 
plaint with the endorsemcuC was 
enough — Order filed after ospir> of 
limitation — Delay excused under 

(1012) 17 lud Caa 119 (120) (Call S 5 Limitation Act 

(1912) 17 Ind Caa 15j (160) (CalJ [But 566(1890) 12 All 401 (491) (r B) 

(1912) 17 lud Cas 99 (100) (Cal) Bate mistake of law is no excuse] 

(l&T&)24&uthA\ B lOo (100. 100} (r B) [See also (1838) 12 Bom 320 (322) 

(1933) 1922 Lah 91 (93) Mere ignounee of Jaw is no excuse] 

(1923) 1023 Mad 4b3 (133) Abcna /idgmutaJo in calculating tho 

(1920) 1920 P C 50 (58) 13 '[ad 5a0 17 lud period o/ Imitation is su//\cient cause — 

Ipp 33 (P C) LzcusiagdcU) under (167C) 1 All 250 (262) 

b 5, Limitation Act, may be ua (1686) 13 Cal 200 (267 208] 

plied b) allowiQC appeal to be argued (1907) 12 Cal 'V 17 29 (27) 

[See also (1933) 1933 Lah 1 (3) Dis (1913) 19 lud Cas 931 (933) (Cal) 

tiiet Judgo dismissed (uit ou 17th (1906) 28 All 111 (llG) ^Intake of appel 

Match 1930— High Court remanded lant's pleader— Delayoxcusod 

ca^e— District Judge passed decree [See also (1909) 4 Ind Cas 495 (3) 

on 17th Match 1931— Ou appeal (496) (Cal) Respodents not added in 

copj of decree of 1930 only filM — tune due to mistake of clerk of 

The copy of 1931 decree against appellant s pleader— Delay excused] 

which really appeal was presented Delay due to amrnduieiit of decree in 

tttalertal particulars IS su//tetcnt cause — 

• (1900) 3 Cal L Jour 188 (192) 

(1909) 32 Cal 903 (909, 910) 

■ iliscellaneous — 

(1920) 1921 Lah 346 (347) 50 Ind Cas C9 (71) 

Joint appeal filed under luistakcu 
impression that the cases had been 
' consolidated — Separate appeal al 

lowed to be filod though limitation 
^ _ __ a i>__ V had expired 

cause (1661) 9 Moo Ind App 20 (38) (P C) Uaarold* 

6 Abona Jtle mistal e if law is su/licient able accident — Delay excused 

(1920) 9G Ind Cas 41C (Lah) Delaj lu HI* 


bo extended] 

(1928) 1923 Lah 210 (218) 9 Lah 76 

(1924) 1J24 I>ah 41 (42) 4 Lah 122 Second Amendment not in materul 

appeal— Uula requiting copy of trial particulars— Even then it may be 

Court a judgment having come into safhcieut cause if appcllaut waited 

force only recently— Delay lu filing ou the bona /iJe belief that he was 

the same was excused entitled to do so] 

(1930) 1930 Bind 252 (253) Order under Poierlj of appellant-hot a sufficient 

O 7 R 10 — Appeal against— Re coure — 

turned plaint with the endorsement (lba7)9 All C55 tC59) Coafirnung jodg* 
ihercou filed but not copy of order aienlofMalimood, J in 9 All 11 (IS) 
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V Judge silling m the Admission Court Ins pjucr to c-\cusc the delay ui 
tiling the appeal under S 5 of the Limitation \ct ’ But an ei parte order 
admuting an appeal after the period of limitation can be set aside by the Court 
on objection bj the ojipositc side after notice s Such an objection should^ 
howexci be taken at the carl cst possible opporiumt) after bcconung aware of 
the order ® If an ajipcal is trinsfcrrcd from a Distnct Judge who has adnutted 
the appeal cv parte, to a suboidinatc Jud^c for licanng the latter can decide 
the question of liimtalion ® 

\n order adin tting an ap|>cal beyond Imntation can be attacked in 
second appeal preferred against the appellate decree'® But the lower Courts 
thrcetion in illowin„ or refusing to allow in apjical to be hied bejond lumta- 
tinn under S 5 of the Lnnitaixon Vet will not be lightly in erfered with " 
S 5 of tlic Limitation Vet ilocs not apph to appeals in forma pauperis 

Fi-dusion of pcnoil under 5 12 of the Limitation Act — In computing 
tlic period of limitation for an appeal the aiipcUant is entitled under S 12 of 
tlic Limit ition Vet to a deduction of the lime reejuned for ob aiiiing copies of 
iliL dccict and of the judgment appealed from It is not necessary for the 
t\tcnsion of time under S 12 iluai the cojiv must have been apjilicd for by 
the appellant lumsclf or lus authorised agent ** 

rile follow mg points should be noted m computing tlie Time lequisite 
for obtaimng the copies — 

(1) Tlic period between the date of the ajijilication and tlic date on 
which the stamp papers atul the necessary amounts arc called 
for should be excluded 


(ISSGjUCil-SCJj 


(indlOlSMl ijJUGO) 311 C 
(1014) 1914 r ill 202 (’0;) 1914 1' 11 ho 32 
on cr cates — 

(1990) 14 Lorn 3G> (ICJ) Txo uits im tr 
1 ig ssuie fjue lion— SimiUrdcci tons 
— Oiadcc 1011 tcxci cl in 
Sub etpieiit jeil aj^ain I tlie other 
<lecii.ion— Dehy not omh cd 
(1913) 1915 ai id 4J3 (491) Vo iieriU ii» 
ajpesl — Delaj iii fill gtojj of judg 
meiit not excused 

(1932) 1932 Oudli 107 (1G7) Limitation 
expiring on 9th but ipicU filed oil 
10th — lipellaiit stating tint Jio 
mislead 9 is 19 in tiis counsel v 
letter — Letter not irodwccl — Delax 
not condone 1 

(1933) 1033 Oil 462 (403) Extension not 


let ion foim-iHo projei cause tor deity 
7 (into) 21 Ind Ois OG tJ8)('\Irtd) 

(191S) 1018 1» C 135 (136) 43 Ixim 376 46 
Ind p 15 (1 C) 

S. (1015) 1015 Cil CGO (007) 42 Cat 433 
flS3C)9Mad 450 (4jl) 


(too. 03) PC It W N Jj(),) 

(Ul')Ul7 1'0 1.9(180) 41 Mid 412 »J 
1 d tpi 2'(t’C) 

(lS-0) IlS.Uh U It 245 (240 
(1923) 1923 Mul 82 (33) 

9 (1990) 14 Bom j94 (jOO) 

(I&9S) 21 Mid 2’3 (229) 

(181,) 2CiI N 4Gl (40’) 

(DU f-ee (1890) > tal 1 (I 2) Sub 
Julgo cinnot mterlore with District 
Courts or let— But District Court 
ilxcit can ct it asile) 

10 (IW>8) 10 bulb \V 11 178 (178) 

11 (lb's?) 9 All 244 (’40) 

(I903)30tal 309(3la 31G) 301 A 20(PC) 
(1904) 2G 111 327 (328 329) 

(IS99) 23 Bom 513 (518) 


30’ 5i 

Ii 1 \pp ICl (P C) I ven thonsh 
the High Couit rules dispense with 
till, production of «ucli acojiy 
(1378 80)2 X11 102 (193) (Do) , 

[But see (191 j) 1J15 Mad 493 (494)] 
(190,) 29 XJ) "Cl (2GG) 

14 (1920)1920Mil I'O (ICO) 

(1907)29 Xn 2Gl (2CG) 

(l803)3Cil \X N i3 ( C) 

U (190’) 7 Cal \\ N 109 (110) 
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(2> The ptrioil between tlic date on nhich the stamp papers arc 
supplied and the iLitc on which the cop> is rcad> for delivery 
-hould be cvrludcd ** In calculating such period the da> on 
wluch the stamp piixis art supplied and the da> on \\lin.li the 
copv is md\ shou’d both be c\cluded i"* 

(3) The iiUirvil Ixiwtcn the date on which the copv is rendj and 
the actual dait on which the party takes deliver) thereof cannot 
be tvcludid ** 

f4 Wluri «tparait apiihcations arc made for copes of the judgment 
and of the <fi<rtt the jiCnods ncccs«ar> for obtauung each of 
tiu cop is can be excluded except to the extent to wliicli such 
pi nods ovvr’ap each other ** 

(5 Ilohdavs intcrvining in such a way as to pievcnt a part) fiom 
takiii). till iicrcssar) steps for obtaining cojacs slicndd be 
ngarded as j-art of the lime requisite for obtaining cop) 
Ihu to claim the benefit of S 12 the application lot cojiy must 
In madi before the expir) of the jxrnod of liniitatJon loi the 
appeal’’' If the jicriod of Imutation for thi appeal osjmcs on 
1 I'av on which the Court is closed and tl c aprcllaiU applies for 
copy on the rc-opcning day, he is not entitled to aii) extension 
of time on account of the intenention of the holidays ** 

\n a|)pcllant is entitled to deduct as time requisite for obtauuiig 
cop) of decree, an) period dunng which the decree remain? 
unsigned Dut he is not entitled to do so if the clcla) in signing 
the decree was belorc his application for coji) ^ 

Sacfiisio/i ol Pf-rioil under S 14 of the LuuttaUon — S 14 of the 
Liimtaiion \c, docs not apply to appeals But where tune has been spent in 
prosecuting an appeal m a wrong Court tlirough a bona fide mistake, the dcia) 
m filing the appeal may be excused in the exercise of the discretion of tlic Court 
under S 5 of the Linutauoii Act But where the appellant has been guilty of 
carelessness, he is not enuilcd to cxicnson of tune on ibe ground of Ivaving 
uT 
JO 

decree cilled lor on n div wtioii 
eoutl clo=c s foe Million nut slinii-* 
'.upjliod on Uie leojciiiiiR d"*} — In 
iprvemt Minli sIkiiiH i ol 1 1 loiUiUd 


nl!o 1 for lopios i-irtnck oil lot iiou 

of '1 iiii;' piicis— SuhMyiMcnt 
od— 
onti 


rarta 

whcie llic V 1’ P i»)Stim of di.» 
IMtcli of coia^ i» III common use, 
tiino lo I e cxctii led under tlie see 
ligu a til it Lilu ecu d-vli. of ipplica 
lii^ii for cop) Old ditc of dcspltcli 
whcttier 1 \ or luntj jiost or bj V P 
1' fiom cojpiug dciurtmeni) 


(1933) 1033 Lib 511 (312) Vppeal iicscnted 
to wroug Court on uiatakcu tut 
luna fide advi-e bv jlcadir— Time 
during which appeal remains tend- 
rug should to excluded 
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prosecuted liis remedy m a wrong Court** In the cases cited belmv^^ it wa» 
held that the time during which an appellant was prosecuting an applicanon 
under O 9, R 13 camiot be deducted m calculating the period of lunitation 
agauist luin 

The High Court of Madras has added sub-rule 3 to this Rule under 
wluch when an appeal is presented out of tmic, the question whether the delaj 
in filing the appeal should be excused or not should be decided before the 
memorandum of appeal is admitted 

9 Exclusion of time in seeking review of judgment 

An appellant is not entitled, as of right, to the e\clusion of the time 
spent by him in seekmg a review of the judgment, in computing the period of 
hnutation for his appeal ^ But if the appellant can show that he had reasonable 
grounds for applying for review instead of preferrmg an appeal and tliat he 
had exerased due diligenoe, the time taken up by the review application may 
be excused under S 5 of the Lainitacion Act m computing the Iinutation for 
the appeal ^ 

10 Misdescription in the memorandum of appeal 

The mere nusdescupucn of an appeal as where, it is described as being 
an appeal from an order instead of its being described as one from a decree 
will not invalidate the appeal * 

11 Grounds of objection 

The general prmaplc is m favour of the correctness of the lower Courts 
judgment and the onut is on the appellant to show that it is wrong ^ Accord- 


(IBOO) 23 Cal 526 (531) 

(1307) 21 Bom 652 (555) 

[Sec also (1910) 1916 Lib 401 (10’) 
33 Cas 1006(1007) Appcaletronc 
ously leluri ad by appellate Court 
loi presentatjou to proper Court— To 
bo deemed va died jn proper time if 
icpresented with due diligence] 

[See nlso (1932) 1933 Cal 713 (713) 
Appeal against docice based oumodi 
fied award under io«u/ide belief that 
•ippeal lies — Appeal can be eonverted 
into one from order and extension d 
time may be granted] 

[See also (1933) 1933 Lab 668 (6C9) 
Legal adviser s mistake to justify ex 
tension of limitation must be l/ona 
/ide one tbat is it must bo done with 
duo care and attention— ^\ here law 


(1907)31 Bom 33 (36) Alpcllant having 
known that the corroctnessof coarse 
being pursued by him was doubtful, 
delay not excused 

(1007) 31 Cal 216 (219) Iilere inadvertence 
ijot enough 

{1022) 1922 Lah 233 (234) 2 Lah 1 Bevi 


lay not excused Mid mcmoiauduiu of 


Note 9 

1 (l3il)15ButhV\ R6l (Gl) 
(1891) 14 Mad 81 (31 82) 

(1834) 7 Mad 584 (585 5BC) 

2 (1903) 33 Cal 1323 (1320) 

(1884) 7 bUa 584 (5S5 S'^G) 
(1888) 15 Cal 242 (244) 

(1909) 2 Ind Cas SCI (OG’) (Oil) 
(1836) 9 Mad 247 (248) 


foSce (1890) 12 All Cl (03) (i B) 
Appeal erroneously presented as ap 
peal from order was refused to bs 
conaeiled mtoaipcal from decree J 

Note 1 1 

1 #10001 i<no P n S !1 NOWI' Cl 
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ingl> this Rule prondes tlut the memorandum of appeal should state the C 
Srounds of objection on %\hich the decree is attached.^ Such grounds should 
not be %aguc^ but must raise specific issues/ R. 2 of this Order provides 
tlut where an objection lus not been raised in the memorandum of appeal, 
the appellant is not entitled, without the Ica\c of the Court, to raise it at 
the hearing. 

It IS open to the appellant to set up any circumstance showing that 
the Judge of the lower Court was disqualified to try the case.® 

^ 12 Grounds thst m*iy be taken in the memorendum of appeal for the first time 

The general rule is iliat the appellant cannot be allowed to raise in 
his memorandum of appeal, a new case,' or a plea abandoned by him in the 
trial Court,^ or a case mconsistent witlt tliat alleged by him m the lower 
1192111921 P r S5 (SG) 17 Nng L It T2 uol reused la the first Court and a 

(P C) decree is allowed to be passed — The 

(Itwj 67) It Moo Ind tpp 177 (181) (P C) plci cannot Le raided m appeal 

(191t) 1918 C-il 363 {SC8, 3<^) (1911) 10 Ind Cat 230 (231) (til) 

(1871) 13 Sulh W E 223 (229) (1927) 1927 All 28 (35) 49 All 162 New 

(lb7C) 23 Suth IN E30(31) pica cannot be raised for the first 

(1 117) 1017 L>U 297 (300) 1917 Pun Ee No time m Letters Patent Appeal 

106 (1027) 1927 All 03 (05) Point deliberately 

(19131 19 Ind (as (9C6) (Lab) omitted to be taVen m lower Court 

(192s>) "9 Ind Cas 703 (T04)(Oudli) not allowable 

(1923) 1023 Oudh 221 (224) 

(1924)1921 Oudh 326 (32S) 


8 (leOS) 9 C P L E 81 (82) 

4 (1923) 1933 Oudh 113(113) 

0 (16''-9) 22 Mad 166 (159, 100) 

(See (1879) 3 Cal L Eep23(24) If 
patty wishes to make misconduct of 
ludgo a ground of appeal, bo ought 
to diaw Judge'a attention to the 
matter ) 

Note 12 

1 biC ntnerallu Sole 55 to Section 100 

[See aUo (1905)2 All L Jour 485 (187) ) 
(1932) 1932 P C 95 (97) (P C) Suit on negli 
gence — PlamtiH in trial Court set 
ling up a particular kind of negli* 
gence-~Haring failed to prove it, he 
cannot lu appeal ask Court to find 
ucgligeiico on a quite difierentepe 
cies fatt\ 

(1932) 1932 Cal 356 (302) 59 Cal 580 
(1053) 1933 Cal 207 (268) Objecliou that 


(1933) 1933 Lah 179 (182, 183} Plea of 
p Mnn 1 riniiot l>fl raised for the 


that a certain defendant is a minor 


[See also (1933) 1033 Lah 383 (3a4} 
Question of fact raised in appeal on 
which DO evidence is on record — 
Appellate Court will not eiprcss opi 
Dion] 

2 (1921)1921 All 197(107) Plamtiflacceptmg 
decision of tiial Court and not ap- 
pealing— Cannot challenge m second 
appeal 

(1933) 1933 All 104 (106) Act admitted by 
plaiQliils to Lave been done by de- 
fendant in o&cial capacity in trial 
Court— Admission not withdrawn in 
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Court cspccialJ> when the opponent is thereby placed at a disad\aiiiasc ^ 
Nor can he \a»sc in lus memorandum of appeal an objccuon which, if it had 
in the lower Court, might have been cured, by appropriate 


tir-it nnjeal — (^'notion I iiiin *i mixed 
inc tioii of Itw -xiid f kct.l-liglt Couit 

\m 11 ILfu-L tl lllOW |llll||llll> tu 

1 ii'L HOW iilev to tho eflict tint icl 
m>. not done in i ITicul t ly icitx 
anil) 11 li,a Lis 40^ (409) (L-ih) 

(1917) 1917 Lib 211 (2Uil2) 3J luil C ih Ml 
(332) 

(192G) 1920 MiJ 1107 (1103) jOMid 10 
I192G) 192G Xig ICO (ICl) 

(1921) 1921 (liidli 41 (42) 24 Omlh Ci- 181 
(1922) 1922 O idli 102 (lOo) 


SUH oil tbla feCOUlld] 

I (1021) 1021 1> G 27 (29) (PL) 

(1920) 102(> P C 18 (20) 53 in I \i>p 01 40 
Mad 21 J (PC) 

(It-J") 15 \11 IbG (187) VHCeatioii tint lo 
(cnd'uit wis teiiiut piccludi.^ cou 
teiilioii tint lie w i» trisitisver 
{1H98) 20 \1I ft (10) 

(IJOl) 20 111 931 (334) 

(1913) 1)1 C GGl (C02) f Ml) Sim 1 i-sd i>u 
lortjn je iioX iklloiicd to )>c cli uigsd 
into suit oil cltaiie 
(1J20) 1920 411148(149) 

(1921) 1021 All 154 (155) 

(1880) 10110111401(497) 13 Itid Ai>|iCC(P C) . 
(toil) 9 Iiid Cj4 941 (942) io iloin 231 
Llei of sepinlo oral igrcemenl (■ m 
not be oonseited into one of fruid 
(1929) 1929 Lorn 114 (115) 

(1870)13 Suth W R 10 (11) Suit l*> t 
Hindu widow lor possession iiid de 
clintioa of title— Defendant <innol 
wigB lot the fltst time tbit 

ly I (luiilv custom, fruiiles could 
not nilicrit 

(ls74) 22 Suth SV R 5o2 (o^3) 

(1374) 22 Sutli M R 21G{21t> 219) Imon 
sistcnl plex of title bs adscisc pos 
session csuiiot be nised for first 
time in ippeal 

(See also (1875) 2 1 Sii tli W K 444 (445) 
Phiiikiff cannot succeed on title 
diflercnt fioiu tbit alleged in tlio 
phitil) 

(lS79)4Cal LKeiJ52(o4) 

(188l)G Cil 35(38) Ljoctiuent suit - De 
feiidnit clinuiiig idscrs^ till* i“ 

bimacHcaiiiiotiiiipiexlcontcnd tliil 
bo isoccupancj ryot and is such not 
hibU lo ejectment 

(1892) 19 Cil 507 (512) 19 Iiid \pp 90 

(PC) 

(1899) 3 C il \\ N 32o (328) 4 suit for pos 
session bised ou fraud cannot be 
couicrtcd on appesl into one for re 
dcmptioii 

(190“) o Cil L Jour C53 (0G2) 

(1002) C Lai W N' 787 (791) I'Icx of frlud 


c iniiol I c i iKtd for hist tiiiit in ap 
It'll 

(1903)1 CilL Jmir lie (1X7) Dsfinliut 
repiidiitjii„ pliiatins title 1 1 1 1 
rjcctiiient smt in Hit tail Co it — 
In ipl t il 111 i iiiiiot set up i jlu uf 

teiiitui Hid \i iiitof notice 
(f910)5 Iml Cis lOj(tor) (GiP 
(19X0)0 Iml CiH ‘'ij (oJO) (Cil) iMui 
ii!Ief.Ld in lirst Court — Pli > c u iujI 
locliinged nilo tint of nioli-.ii se 
in -ippi il 

(1920) 1920 Lil 9G ( I7) 

(1925) 1925 Cil oil (jJ4) 

(1920) 192C CiJ 5S9 (3'i0) \ctuil Jo. ion 
pleaded but foiiml igiiost — Cou 
hliucliic yKj-.'-cs'iciii tbiougb ik® 
defend lilt tmiiwl io setup f r tbs 
first lime ni a ii il 

(1917) 19X7 Lnh 220 (221) Cu-e-oKM iil 
on hundi — Plinitifl ciiinul *n I’ 
ptvl set), to icly on wiigiiiil iiu c i** 
Ktion 

(1921) 


for title 

(1892) 13 Mwl 503 (511) 19 Iml tin 17J 

(PC) 

(1908) IH 51 id II Join 5C2 (oCl) Ilsnititf 
dccuc lioldci lllMlIg isnlltld light 
to iiUible ilistnbiilioi) ill loubi 
Couit c iiuiol 111 ippcjl dcmHid eii 
tiro silo piotoi Is 

(l910)Cliid Cis 423 (423) (Mid) riiuitill 
suing only foL firlitioa cannot m 
second ipptil le jerinitted to set up 
new else ni nituic of eiscuieut 

(1910) 7 lad Cis oCS (oOJ. o70) (M'^) 


liict of sile 
l91o) 1J15 Mul 74 (75) 

1928)1928 Mid%2 (903) 

191C) 1910 Oiidb 029 (330) 

1913) 10 Ind Cis j 47 (548) 9 ^ >3 C It 9’ 
Issue 111 lower Couit whether niurl 
gige debt las or bis iiot bsiasim 
bed— I’Ui tbit iccujicc bi-> no 
teresl entitling him to be joukU i’ 
jnrty to the suit ciniiot be rai ea 
for the lust time ai ipicd „ 

L91G) lOlC Oudh 313 (314) 19 Oiulii 

IGC Kedeniptiou «uit — 
ploiding lu hrst Court that ho li i 
lUo purchased the fcijudy ol r 
dcniptioa — Ho emnot lo illi 
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amendments or otherwise^ Thus objections as to joinder of parlies or causes ( 
of action whicb might ha\L been cured b> amendment c\cn in the trial Court 
cannot be raised for the lirsi time in the memorandum of appeal ® Vgain, 
there arc certain objections such a» those relating to the place of suing or 
the \aluation of the suit tlut cannot under the specific prousions of the 
atatule be raised for llit iirat tunc in appeal i'^ec S 21 of the Code and 
S 11 of the Suns Valuation \ct 1887i Such objections therefore cannot 
be allowed to be raised foi the lirst time m the memorandum of ajipcal ® \u 
objection tliat a dcclarnton docicc cannot be passed with icspcct to a fu ure 
n-ilit will not aUo be allowed to be raised for the hrst time in the memoran- 
dum of appeal ’ 

The lollow^ng are however, rccogiused as cvccptiuiis to the geneial 
rule tliai a new ease eaiinut be raised for the first tune m the incmoianJuin 
of appeal — 

tl) (.»bjeeiions as to juiisdictim appateiit on the face of the iccords 


g; lie IS gi'iiv i" the mol of the case and which aic olnious on 
the t iti ol the ie< oid ® such as non-joindci of e»scntial paitic-s^® 
or want of noutt to (juit,“ or iiisufHcicncy of notice in suits 
for foreclosure 


I I 1 1 ill II there lai I ecu i t nelo 

II ilG) 1 lie ru 3 j 7 {35-} IJvimin climi 
iij„ direct JO c 'ion (niiuot in aji 
till I 'C 'toil (tirou^li co 

ft ilji l Ij I L u (37) 

1 LI) ~J 111 I L I 0 7 IL. 1 I 1 ) 

Sit il n (I I3tj I I3t Onl), 0 

1 jik 3(j) Uljcetiuii tint ■•uii Is 
Lirrid uiidti ^ 4" C 1' C ] 
as;3) .0 Cil 1 {«) Ij Ind Vni iJl (1’ C) 
(IB- , j buili W 11 ■’so (3S»j 

[‘‘Cl it o (rOs) iO 51 id 3G3 (3041 
\\ ml { iiulKo KQiiiiid bv Is 3J 
t (lie Itcnl llrcovcn 3ct(Midiis 
\ tail] of 1SG5) khouJd I*, jleaded 
tl jl lilt iteinnot >c illowrd 
I ' j)^.r )1» IJJ/IJ ; 

(1“' ) 4 L il I 111 1 1 1 (4 f ) 5 t J 4M 
(IS.O) 14 Sutli \\ It 10( (1 >0) 

(iJli) lO liul L In U> (47) (CiJ) Cie inin 
mg on b 11 of Suits \ ihi'ition let 
411 IGG (ICsj Cl o tuiiiiiig ou 
b 12 of llio Couil fiis Vci 
(is'j) 24 Snth It 223 ( 220 ) 

(IJlb) IJIC Lii*liur2(3) Oljietioii •!» to 
stniil' 

(ISsT) 11 Iloin 320 (324) R(cc|lioii o( lu 
idiiu c-ilk docuiiiiiit in iMdcmi. 
{1*01) .3 Cil 142 (145) (Do) 
(l>'Ol)0t»l<.oC(C70) (Po) 

(tSbl) 1 Suth W It 12 (12) (Do) 

(l^Oi) 2 bulli W 11 237 (233) (Do) 


(ISToTTj bulli W KbO(sO) (Po) 

(I-nVS) 23 SuUi It 170(170) (Po) 

(1010) C Ind Cas lOOG (1007) (I ali) (Po) 
(lOO^J 1 Ind Cas 10^0 {1033) (U b| (Po) 
|ld09)4 JndCisSd2(W3)(L»l)) (Po) 

7 (1303) 17 Eom 107 (2’0 -21} 

(IbOl) Jj Boui CO" (<01) 

(See aUo (lobO) 13 Luiii ils (5il) 
Objoctioii in to still bcm„ I III under 
S 42 Specific Itelici Vet not t den 
m tint Com t — Vj jell itc Coin tc 111 t 
dis&ll « still UN uili ol jectioii ) 

S <• gfHitaUii \ite ■jJ to ‘^celu 11 100 
(ISGi CC) 2 Pom II C II IQ (45) 

'(1J34) 1034 Oudh 5o (5j) 0 Luck To 
(I bGJ) 1 Sulh W B 25J (200) 
(1850)5 Ch14SO (192) 

(1024) 1924 C il 233 (233) oOCiiais lomt 
tboiigli ibtndoiicil lu trill LoutC 
cat! t c r Used 111 4 t ell its Cuui t 
[See iKo (18&C) 1 Mil 112 (114) ] 
(Ibbb) 11 Mul 1J7 (IJJ) 

(1J13) IS 111 t C IS ISO (1 31) (Lili) OL.J ctiuii 
l lij (luu of sillily cliiiiul Is il 
lowed tuikss tluio Is coli'Ciji Lilt 
f uluic of justice 

•I i>ct jeneiiilli/ ^ili oil 3(f/i i 100 

(bee also (IbCJ) 11 3uili W It 40l41) 
Vl 1 unit defstl 111 j liuit — Ul jsclioii 
etn Ic 1 11 cd It ms 'Ups'' 

10 (lbJb)lS Vll 100 (112) 

11 (Ikll) lb Loin 110 (114) 

(ISbO) 12 Mid 2oi (3ol) 

12 (ls>b3)ll Cal 111 (ll'j 

(I'CJ 


11 Ind Vjp IbG 
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^-iPPElLS FBOM ObIGI\ IE DlOBECS 


Sen 


1, (3) Questions of law^^ su(.|j as a question of limitation^* or of res 

liulicata'^ wluch can be substanualcd on the facts already on 
the recoid 

13 When appellate Court may not interfere with finding* of fact 

In Bombay Colton Manafaciurmg Co v Mod Lai} their Lordships 
of the Privy Counal obsened as follows — 

On appeal the whole case including the facts aic withm the jurisdiction oI tlis 
appeal Court Cut generally speaking it is undcsirablo to interfere with the findings of the 
trial Judge who sees and hears tho witnesses and has an opportunity of noting their demoanoiir 
especially in cases w here the issue is simple and depends on tlie credit which attached to one or 
other of conflicting witnesses Nor should hia pronouncement with respect to their credibility be 
put aside on a mere calculation of j robabilities by tho Court of apj eal 

In P/asanna Mo^ee v Baiknntbnalli? the Calcutta High Court obserted 
as follows — 

Two CO iflicting viewpoints haxe to bo reconciled namely on the one hai d 
undoubted duty of tho Court of appeal to review tho recorded ovidcuce and to draw its oirn 
inferences and conclusions and on the other hand the unquestionable weight which must le 
attached to the opinion of the Judge of the primary Court who had tho advantage of seeing 
witncs'cs and noticing their look and manner 

See tdso the following cases 3 (See also Ss 100 and 103) 

13“ ' ' (18C3) I'iCJ Marsh 270 

' ■ I • 1 Nolo 13 

■ I 1 

■ I 


(1878 80) 2 All Col (006 Iiivahditv oldocu 
ment on tho giouiid of legistradon 
(1J25) 88 lad Cas 302 (392) (Mad) 

(1917) 1017 Oudh 143 (144) 

{1023) 1923 Pat 423 (429) 2 Pal 469 
(1914) 1014 Cal 484 (485) 

(1925 1925 Oudh 435 (437) 

(1856) S All 548 (o50) Objcctioo as to the 
vaUditj of an award on tho ground 
that it waa made bevond time can 
be laucd lu ajpeal for the fiist 
time 

14 (1837) 14 Cal 592 (59i) 

(1665) 2 Suth W R 4o (45) , 

(1914) 1914 Lah 210 (210 211) 

(1912) 14 Ind Cas 1003 (1003) (Lah) 

(16G6) 3 Mad II 0 R 258 (269) 


(1833) 9 Cal 035 (G37) 

(1688) 6 Cal L Bep 2G7 (209) 

(1907) 17 Mad L Jour 281 (232) Pica of 
exemption under S 14 of the Limi 
tatioa let cannot be allowed to he 


raised in appeal 

(See also (1933) 1933 Pal 224 (22.) 
12 Pat 261 Plea of special limitation 
neither taken nor urged 111 Lower 
Court— High Gout will consider it 
only so far as it ts question of Lavv 
ai d cot 1 question ol fid ] 

15 (1899) 21 All 44G (448) 

(1933) 1933 Onclh 104 (lOG) 

(18Ca) 3 Sulh a\ R \ct X 140 (l47) 


t 

2 (l9'>2) 1022 Cal2C0{267) 49 Cal 132 

3 (18C3 CC) 10 Moo Ind \ip 429 (486 48’) 

(PC) Ipiellato Coirt must weigh 
tho whole OTidcnco and come to an 
independent conclusion 
(I93a) 193a Cal 1C3 (I’f) Cl Cal IOOj 
Q uestion of state of mind ola^aiU 
13 one of fact — Finding on such 
question by tiial Court will not be 
IS not 


M here 


moor 

reel principle Court of appeal will 
not and ought not to interfere with 
exercise ol discretion by lower Court 
(1935) 1935 Bang 39 (42) Apjellalo Court 
should not ordinarily differ 
trial Court On questio i of croditih'J 


of witnesses 


iq(pn 


(1S74) 1874 Pun Be ^o 7, 
appellate Court in a 
IS as miirh the Judge 


page 229 The 
regular app®^’ 
of tho facts 03 


who'e presence they gave 
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14 Competency of appeal 

Wiere lca\e to appeal lias to be obtauicd before piefernng an 
appeal, the inemoraaiduiu of appeal should be accompaiEed by a petition for 
such leaie^ \n objection as to the maintainability of the appeal should be 
considered b> the Court, though it Mas not raised in the first instance by the 
respondent s pleader * See also the foUowaiig cases ^ Where a party has 
accepted the order of the lower Court as correct and Ins enjoyed the benefit 
ihereoi he will be estopped from appealing against the same ‘‘ (Sec also Notes 
under S 96) 


15 Contolidklion of appeals 

\ Court has inherent power to consolidate suits or appeals in proper 
cases But this cannot be done so as to alTcct the pronsions of the Court- 
Fees \ct or of this Code Thus several appeals in cases disposed of by one 
judgment cannot be consolidated so as to enable the appellant to pay Court-fee 
on the value of the consobdated appeals and file only one vali.alat~ Where 
one decree only was jiassed in two appeals preferred by two sets of defendants 
again'* the decree of the trial Court it was held that one second appeal was 
enough ^ 


16 Stamp on memorandum of appeal 

It lias been seen in Note 2 to S 149 an(e tliat the institution of a 
suit or other proceeding will not be a legal institution if the fee cliargcable 
under hw is not paid at the Ittne of the institution but that Court may 
urder the provisions of S 149, allow the payment of the stamp fee at any 
stage 11 d thus vaUdate the insutuiion A memorandum of appeal which does 
not betr the proper stamp-fee prescribed therefor is not validly presented,^ 
unles the Court allows under S 149 the fee to be paid subsequently ** 
lence Note 14 


(l%7t ’’jBuHiW R "C? (3CJ) ItwiMcnor 
1 law to d stioliere nit lese^s believed 
V\ the original Couct lu the ab ence 
f aufficjent grounds for doing eo 
(lO’j) 1025 Fat OS (04) Where the opimoo 
f the trill Court depends not on tbo 
hone>t> oi the witnesses but ujon 
easoov which the appellate Court 
iiinot ac ipl It IS obviously the 
It of lie -ij peltate Court to set 
<l tl e l il Court s Oniling of fact 
(1J2 1 I n ‘’^1 (234) 1 Luik 71 

1 ‘•'I ( judgment written bv 

Judge w I I d uot heard witnes^e 
— Vppellati (. u ii 11 asgoodposi 
lion Is tiiil C uit 

(10‘’5) 1025 Tang 308 (30J) 3 Rug I'l 

Fiilure oi til'll Judge t di<cussc\i 
lienee — Vj j ellatc Couit lau teverso 
finding 

(10‘’5] 1J25 bind 10 (IG) Couimissiou evi 
betUi 

tb Ibe 
upon 

clcir grounds 

<jK*a) 13 Suih W B 452 (453) (Do) 

U9’3) 1023 Mid 103 (104) Demeanour of 
wituc les 1' uot luvarnbh ^ lafe 
guide to the truth of their evidence 


1 (lOlC) 1016 in 340 (SoO) 

2 a801)iaCal460(t72) 

3 (1030)1030 Cal 743 (*10) bou joinder of 

non contesting j vflie»— Ijical held 
matntaiuvble 

(I0l7t 1017 Lvh 23 (■>*!} 1016 Pun Re bo 

4 (1017) 1017 Cal 540 (c.4“) 

Note 15, 

1 (1030) 1930 ivtad 37G (SSl) 53 Mad 243 

(F B) 

(1029) 10'>9 i4vg 2'>9 (231) 2o Nvg L R 133 

2 (1930) 1930 Mvd 3"G (3S1) 53 Mad 24'’ 

3 (193'>) 1932 Mvd CS9 (G91) 

Note 16 

1 (1913) 19 led Cas 971 (9(2) (Cni) 

(1932) 1932 Cil 432 (435) 59 Cal 3oS The 

mcmorvndum of appeal should in 
«uch a cave te at once returned to 
the partv 

(1390) 12 111 120 (142) (F R) 

Iv See NoUi to S 149 

(See aUo (1%C) 23 U1 270 (272) 
(F B)] 

fSee also (1933) 2933 All 572 (573 
574) Jlemo of appeal presented on 
» Jast day of limitation on lu^ulSclect 
stamp— On report bv office deficiencv 
made up — Single Judge allowing to 
leceire deficiencv— Bench admitting 
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SCH 


1 


Under S 5 of tlic Court-rcts Act. 1870, the decision of the Tiung 
OfHcei as to the Court-fee required is hnal Where howcicr, no such dccijion 
hij been ^i\tn In the TaMiig ofheer, the respondent can raise the que-lioii 
at the. time of the hearing of the appeal ^ 

In order to see «hich put of the decree is the subject of appeal 
befoie It, the appellntc Court must look at the memorandum of appeal and not 
u tht stamp fee affi\cd thciooii ^ Nor, wlicic a memorandum of appeal is m* 
sufficicuth btamped can Uie Court grant a relief proportionate to the '^tiiip 
afh\cd ■’ As to the amount of fee Iciiable m appeals, sec the Court-Fees Act, 
1870 and tht undermentioned eases® 

17 Refund where memorandum it over ttemped 

riic Court lias inherent junsdicfioit iii a fit case to order the rt/uiid 
ut c\rc>s Court fee pud on the mtmoranduin of appeal ^ But the Court can 
uuK gr-uil a ccnihcatc to the appellant authorising him to receive back such 
excess I lie appellant should thcrcaficr apply to the Collector for refund of 
the Court-fee " See also S 13 of the Court-Fees Act 


ipioil uiidec O 41 K II— Pqcr 
loul iieiucl utd i tsc coming lor 
bcuiiig— Puliaunirv objection thn 
uo \ Uid Tt poll lilci — Older o(»iii.,lo 
Ju(](,e held cuiild uot bo (jnc»lioni. I 
It -Ucli ] lie hinge 

(UJjUJJ) Oudli 2)1 (232) \H>eU filet 
VMth no Couil fee SI imp c iiinot b« 
deemed to le niillitv 

’ (is IH) >1 XLid 200 (2 0) 

lUul ee (lbJ3) to \l) 117 (US) 1 

3 llsss) 11 Ml 3j n^) 

4 llsos; 10 Suth W K 242(1)042) But where 

the npellint hit v.tlued liii njpcii 
'll i inriicnlii iinount he iiiinot be 
iwvided 1 lirgei amount 
[See (IJOJ) 30 cal oOl (o0>)l 

5 (ISGO) 12 Sulh R 442 (440) Stimp v ilue 

nil} Le made up bv hcvcial stiiup> 
(l'J02)0Cil W N Gb7 

(1S93)10 Mid 310 (311) Decree diiccting 


!■> one entice clniin and not two di>t 
met hUb]cct'> 

lic/iriHce umler the Couit/cei let 
IsTO — 

(IsJi) IG U1 401 (40G) (Do) 

(IsJOj 21 411 3,i4 (3ot») Vipci) from the 
Older of a Distncl JudoO as to the 
disiOhil of coiiiieii'^ation in a land 
aniuisitiou ca e must bo st imped is 
an apieal fiom an original dcciee 
I ejcieiicf luidtr Courl fees Jef S 5 — 


(isOo) 17 \11 23S (JlO) \iieil fn-iiinJ^ 
umlei S 214 of tet M of 
(Indini toiiiianiO' Vet) is puperh 
hlamiil with vCouil fee i>f lb -I 
(l3S>i)7 Vll 50) (u07) DcciMon of di P'b 
under S SG2 B of thoCnil Ini'- 
dure Code of isisi — Vpioil fmin 
dtcisioii— Ilf xaloiein Court fee pt 
ibic 

(I3s3)7 1)1 701 (703) Suit for profits— ^1' 
jieal — Com t fee to le i iltiiljlt 1 oi 
igCtegito iiiiouiit of jrotits ilnuiel 
lud not 'vepuiti.l} on tin. [lotilt 
ctiimel for euh Ji ir 
(ISSo) S Mid 22 (24) Kcjutnni ofclimilv 
Foiesl Stitlenient Olheer - Vf j il te 
District Court imdet !s 10 I2) of 
MidrasIoiC't Vet of 1832 — \it 17 
(0) and not 4it 11 (0 of Si.h 2 ip 
plied 

(1S82) 6 Cal 7o7 (7o3 'oO) Suit for pirti 
lion sepaniiou and 11ns po es 
siou of lint sliiio liter M.pii iiuii— 
\rt 17(0) Sell 2, Court fcei Vet ap 
plies 

{1303)21 Jlid "71 (372) 'Me lie fufit' 
sulveijiieiit to lustitution if '«*■' 
left to bu determined In »,\eeiUi’jn — 
Xo Coiitl fee on sucli mesne ji fts 
{1S93) IG Mad 41o (418) Suit foruliup 
tioii and for irreiis ofitui — Viuirs 


Is not clinrgeible under the Court 
i.ilcr S 23 of letMI of 


Note 17 , 

(1918)1918 Pit 4DG (49G) 3 Pit L Jour 

(1932) 1932 Mad 438 1439) Go Mil Gil 
(1933) 1933 Oudh 170 (170) 7 Duck s,-.H 

[See also ( 1870 ) 14 Suth W lt 4 ij 

[See (1920) 1920 \n 51 (5s.)) . 

(1932) 1932 Mad 433 (439) 53 Mao Gil 
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IS Applicability of the Order to other proceeding* 

It Ivas btcu licld by a Full Bench of the Court of Madias' 

ilut tht proMsions of this Order appl\ iJs* to Original i>ulc appeals In the 
u iJermentioncd ca«cs it was hild that ap|/Cal'> undet S 476 B ul the Code 
of Criminal Pioccdurc should ilso be treated as civil apjxals regulated In 
the provisions of llus Order 

The provisions of this Ordir applv to irocccdiii^s under the \ M F P 
Lav and Justiie Kigulaiion \ II of 1901 S 89 and the Punjab Pre cinption 
\ct lot 1913 S 29 See also the \gra Tcnancs Act III of 1926 Sth 2 


R. 2. [S ")4J ] The .ippollant shall not, ctccpt hij le \\ o ot the 
Couit, lu^e 01 ho hcaid in suppoit ot anj 
ten ‘I'w’ipr*./ -liound ot obieetion Md/ set With in the mcmontn- 
dum ot api/eal but the Appdlatc Couit. in deciding 
the appeal, '•hall not he eonhned to the "lonnds ot objection set 
toith nt the inenioKindnin ot (ipp'^td ot Uthen hi/lcaic of the Coinf 

vnJei this Jtide 

PioMded that the Couit shall not lest its decision on am 
otJoi iiionnH unless the 2>(o Ip iiho may he affeeled thetebyhti'» had 
a ''Uitieient oppoitumtj of contestiiij^ the ca«o on that ground 
[1877— S ’>42, 18 lO— S. d34 Cf. S. 100, 0 0, R 7 and 0 8, 
Ri b and 9 ] 

bynoisti 


Note No 

New ckte in appeftl brr Note 12 to U 1 1 

Change of cate in appeal See Note 1 ' to 
It 1 2 

Point net set forth in the memorandum 
of appeal 3 

Leave of Court to raise new point 4 


Note No 


Point of limitation 5 

Point of jurisdiction 6 

Appellate Court shall not be confined 

by leave of the Court 7 

Parly affected must have had an oppor 
tunily of contesting the case 8 


Olhet 

1 1s iiiei t or wilier— N\ iitiug oljectioii m 
Jo e Coiiit — I fleet See Note 12 to U 1 

AjiillivcC uil V\ liolln r cm el nj a new 
n <■ SieNotoT It fr) lucousistcnl I leas 
''ll. Nut.. 12 l»i l.a\io.V. X. 

Objeiti u IS to ill II ililiiv of a to iiineiit 
Sc Note 1’ f N (C) 1 , U 1 

1 New case in appeal — b Soto 12 to R 1 


Toi tes 

01 joctioii ni to joii dor of i irtic& ii I causes of 
ictioi SooNotall Pt (o) in H 1 

Plena I ot allonel iii ipievl See Nuk I’ 
PU (l)to(<)iii It I 

rici ot Jim Sec Note 4 It (s) lul il o 
'viIaV Pt o. U. 1. 

1 ten of liimtntiou SccNoteo Pt (l) nnd nl o 
Note 12 in (14) 1 1 R 1 


2 Change of case in appeal — S Nile 12 to R 1 

3 Point not set forth in the memorandum of appeal 


The pciialt> for not raising an objection m the memorandum of appeal 
IS that the appellant wall not be cnliUcd as of right to urge such an objection 


II pli t/ourt cm order rclui 1 f M m 

Cojirt fees pnl III cxcevi — U is for il 201 

rcveiitio lutliont 14 to dvcil wlic >> 

Oicrtopii ■ 
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I 


Ijndcr S 5 of the Court-Fees Vet, 1870 the decision of the Taung 
Officci ns to the Court fee required xs liinl Whcic houever, no such decision 
liuj been {jucii hi. (he raving officer, the respondent can raise the quc uoa 
at the time of the hearing of the appeal ^ 

In order to set. which part of the decree is the subject of appeal 
bcfoic at the appillnte Court must look At the memorandum of -ippcil and not 
a r)it stamp fee affived thereon * \or, where a memorandum of appeal is iH' 
sufficiently stamped can the Court grant relief proportionitc to the stamp 
'’ftiitd '* -Vs to the amount of fee Icxiablc in appeals, see the Court-Iccs let 
1870 and the undermentioned cases ^ 

17 Refund where memaranduin is over ilamped 

The Court has inherent junsdictiou in a fit ease to order the refund 
1 cvecss Court fee paid on the memorandum of appeal * But the Court can 
onI\ grant a ccmhcktc to the appellant authorising limi to receive bach 'uch 
LVCLSS The 'ippcllani should theicaflcr apply to the Collector for refund of 
tin. Court fee - See filso S 13 of the Court Fees Vet 


ilpeU uiuUr 0 41 R ll— I’jtcr 
tool iiej iiel iiid live coming for 
ln.mii„— I’lclnmukrN objection Uni 
no > ilid incil Old— Older of ni>„lo 
JudaS belli coiUAiiol to quc Pont 1 
U ^UcIl 2 Uo I ISC 

Oiulh ■’ll f23’J filed 

>Mlb no Court fee snuij> tinnot lc 
deeme 1 to le nu11it\ 

> (IsOh) SI iLn ■’CJ I’ 01 

Lliut to (IbJ?) ij \U 117 (US) ] 

J (l^os) 11 Vli ^3 (Sn) 

i 10 tsiuh \\ B >4>(U(>12) Cut wlioro 

tilt iielluit In-, valued liis ipticil 
ai 1 1 \clic ihi moiiiit ho tiniiov lo 
ill Tift? 1 i)r„er imouut 
tSsco 30 C il 001 (o0>)3 
5 (ISOO) 12 Sulli M B440 (UV) Slimpv-Uuc 
inij luiuwleuL bj evcnl stimi.> 
(1002)0 011 W V CS7 

(1S93)1G Mid 310 (3ll) Decree duttling 


^lon iiid 1)10*^110 piotits i> to Le I'lVta 
Is one entile cl iim itid uot two di»t 
iiitt subjcfts 

le/i)iUrc tinier the Court fee^ Att 
Is'O — 

(IsJl) IG Ml 401 (40G) (Uo) 

(1&J9J n \n OjI (3j()) 4iicil from tlie 
Older of 1 Dntiitt Judge as to the 
di-tosal of toinj ciitation m i land 
at juiiiUon ca»e iuu»t be stimjicd is 
an apj evl iroin an oiigjual decree 
1 rfti eiuf iiu(}ir Com t /eel id S 5 — 
(ISJO) ii'lUd 102(103} lipcvlto Governor 
111 CouiKi] igainst decision of the 
Governor (lenenl s ageot at Vizigi 
jalun lud leferrcd bv tlioGoreru 
neiit to tlio High Couit for disposal, 
Is 1 Qt tlncgeille under the Court 
fed let 

^ fell 7/ o/ 


(I'lQu) 1" \J1 S"-) (2-10) tiicii fiomc i r 
uwdei S ’14 of 4tt 11 of 
(Indim toinpaine Ad) i» li lvf>' 
slanii*! vMtli V Com I fccoOt 2 


tl>}e 

(lss5> 7 All 701 (763) Smi loi jiofits-Al 
jell — Court fot to 1 1 < ilcul ilel ou 
asuttegjilo iniouiit f jiohts (.ivuu i 
uid not leKiiitcfv uu the tioACs 
tiumet foreich >ou 

(I8«»o) a ■'III 22 (24) ItejecUou of <3 i;j;j ) y 
IoicbI Sittieinent Ollicir Ajjb 1 
Insput Court viidei S 10 rt) ot 
Midntloret lctofl-'«t2— Ait 17 
(f) Hid not Alt 11 (i) of Sill ■’ u 

jlied 

(15>32) 3 Cil-a7 ((o'! "oD) Suit foi j uti 
lion sepinlion ml bins jo n 
hioii of tint blnio after stj ii un»ii-“ 
Act 17(C) Sfh 2 Coiut ftt let 'I 
I lies 

(InO-s) n Mad 371 [STH 2le ne 1 bf’ 
sub equci t to lUbUtution <-1 ^ 
left to bt determined iti cvccoli j " 
No CoutV fee un uch nii le} bt 

(I'iOll IG MadAlo (4l6) bull for u leuU 
tiou and for irrc its of lent — Ar <■ 


Note 17 

1 (1918)1318 Pit 49G (4%) 
4^7 


3 i It h 7'’“'’ 


(1932)1932 Mad 433 (439) 


.ill 
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18 Applicability of the Order lo other proceeding* 

It lias been held b> a Full Bench of the Hit,!! Couit of Midias' 
tliat the provisions of tins Order apiih alsi t Ottginal Side apiicals In the 
u dtniittuionrd ca^es it was held tint apKaN under S 476 B ot the Code 
of Cnnunal Piowdurv shouUl also bt ftattd as civil appeals rigulatcd bv 
the provision^ of ilus (Jrdtr 

Till pnvisioiis <f this Ordir ij ph t> iiocccdings undci the N W T P 
Lav and lustui K«j,ulation \ li of 1901 S 89 and the Punjab Pre ein|)tioii 
\ct I of 1913 S 29 Set at o ilic \gni Ttinnc> \ct III of 1926 Sili 2 


R. 2. [h ■)42 ] The appcll.mt -sball not, except hy le,u e ot the 
Couit luj'e oi be hoaid iii tsiipiioit o± am 
ir o' \ ! ' ^loiind <»t obioetiou tiot set toi th in the memo) nn- 

ihun III iippral but the Aj/p^'llute Couit. m deciding 
tlieappoil sb \1] not ho onnhncd to the "loutids of objection set 
t^n\i in the meuioianduin ot upp-'tO 01 lahen hijlcuic of the Couit 
umlei this Huh * 

Piovided that the Couit "hall not le^t it>» deeibion on am 
vlhn ztowwd unUss the pin ty uho uHoj he ufteLted theiebyl'itx^ had 
<t "Uitieient oppoltulut^ of contesting the ca«!c on that ground 
[1S77-S ")4'J, lSj<)-S. 3J4. Cf b. 100, 0. 0, R. 7 and 0 S, 
Ri and 0 ] 

bynoi SIS 


„ Nfle No 

ippeal Note I’ to » 1 1 

^ a "** **** *" “PP**! *<■<■ 11 

Poiftl not let forth in the memorandum 
of appeal 3 

h««'e of Court to raiie new point 4 


Note No 


Point of iimitalion 5 

Point of }uri»diction 6 

Appellate Court ihall not be confined 

by leave of the Court 7 

Party affected muit have had an oppor 
lunity of conteiling the cate S 


OlUei lopics 


Ui.l 


me It or waiver— W living ol jcctioii 1 1 
Court— Lfifxt "to Note li to K I 


Aricllatc Gout— Wlictlitr cm ct iij i iic v 
11' SloNoIoT It (f) lie stsicitileis 
vole M l»t t3) K 1 

vJlje iiou IS to ilmis ilililv ol a document 
'le Note 12 F N (0) in It 1 


Objection IS to j 1 1 loi of j ii tic vidcuKcvnl 
action See Note 12 Pt (->) in R 1 
Plev8 not allowcl in apicil See Note 12 
Pts (1) lo ( ) in R 1 

1 le'V of Hw Sea Note 4 It ( ) -vnl il o 
Note 12 in 111 B 1 
1 Ici o( lunitstioii Sec Note 5 It {4)Tiilalo 
Note 12 ri (U) 111 R I 


1 New caie in appeal — S e Note 12 lo U 1 

2 Change of case in appeal — S e Note 12 to It 1 

3 Point not let forth in the meinorandum of appeal 


The penalty for not raising an objection ui the memorandum of nppiai 
fs that the appellant wall not be entitled as of right to urge such an objection 


UirIi Court cm order tcfui I of Note IS 

Court fees pii 1 in exce s — It is for I 291 

reveu le vutloutcs to decittvlc 1 

11 or to, vv 
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Under S 5 of the Court-rccs Act, 1870, tlic decision of the Tiuiij 
Officei as to the Court*ice required is final Whcic houcNcr, no such dccisiov 
liaj been guen b> the Taung ofticer, the respondent can raise the que tior 
at the tune of the hearing of the appeal " 

In order to see which part of the decree is the suliject of ai>i>ca 
before It the appellate Court must look at the memorandum of appeal and iioi 
It ilic stamp fee affixed thereon ^ Noi.wlicrc a memorandum of appeal i» la 
sufficiently stamped can the Court grant a relief proportionate to the stanif 
affixed *' \s to the amount of fee Icxiablc in appeals, see the Court-Fees \ct 
1870 and tlic undermentioned cases® 

17 Refund where memorandum i( over ttamped 

The Couit lias inherent )unsdiction m a fit case to order the icfuad 
ot cxccsS Couin-fec paid on the n cmoranduni of appeal ‘ But the Come can 
only giant a ccrtitidatc to the ap]>cllam authorising him to rcccne back ^uch 
excess Ihe appellant should thereafter apply to the Collector for refund ol 
the Comt fee ~ See nlso S 13 of the Court-Ices Act 


ilioil uiiJ(.t 0 jt It U— I’uti 
loul incpuet ind c t c coimii^ for 
licuiiig— I’lcl mituri obitelioii tint 
ijo \ ilid in e d tiicO— Older ol v»ii„lo 
JiiJn^ held (outd not U <)Uc»(ioik i 
at i>ui.li 1 ito otigo 

(UdolUSi Omlli >51 u«) \iiKil filed 
Mill) no Court lie si loip ciuiiot bo 
deemed to be nulhtx 

0 (tSOei) '’1 Mit JGO (i'Ot 

LBut CO (ISat) 1» Ml 117 (118) ) 

3 (iss^) 11 vii aj (as) 

1 (IsOs) 10 feutli W U it2(l)(’4’) Bui where 

till, sulucd bis ‘lieil 

\l » 1 Mliculu wnowi t he tionot U. 
I \ iidc tat iigci imouui 
[bee (IJOI) 30 CM iOl (602)1 
5 (ISCJ) 12 «5iUli W B 44J (44J) Slamp viluc 
iiiij be undo up by ^erciaJ stmips 
(190J)GC»1 NN N CS7 


llicl aul jects 

li /iii’ice under the Court feet let 
1670 — 

(ISJI) IG Ml 401 (IOC) (Do) 

(ibJO) 21 411 3 j 4 (35o) tiioM ftoin the 
Older ol 1 UisUiet 3uJi,e is to the 
li 10 il of coiiiicimlion in * luid 
It imsiliou ti e must be slaraicd ns 
111 ipitil from in oiigmal decree 
He/ciCiie tnehr Cp> tl fees let S 5 — 


(IhOo) 17 Ml '’■'3 (240) 4iit I fn u J*' 
uiidei b 214 of Ut M ‘f 1®' 
(Jiidnii Coini uiios Cel) i» piulM* 
bliiiq 1 1 with i Coiiit ftc ol II 

(ISM 


tbie 

(1665) 7 Ml 701 ('“01) hiul foi iiofUs— 's 
nil — Com I fee to ! 0 c Icul ilt I 0 
iggiCcilo uiiouiil f iiolits cliuuf 
uni not «ei Intel) oji tlit iroli 
clumel foi e eh yen 
flStw) 8Mi.\ 22 (24) Boiettiou of tUui I 
I oicst Stttkiiieiit OfiiLtr il 
111 tiKt Comt u ilci S 10 P) 
Midti» loiest let of lbs2— bit l, 
(C) iiicl not \it 11 (i) of Sell . 
ihcd > 

(1332) 4 Cil 7o7 Cj® ToO) bml foi i ir * 

ton vt^iiilioii ml 11ns ijs 
ion of that shuo iftec sei ii uui 
\rt 17(0) hell 2 Comt fits let 
plies 

(1893) >l arid 371 (37’) Me in. [ u 

sul erjiiciit lo iiislitutioii f * 
left lo be deterniHied in cxocuti a 
No Comt fee on such lut iie 1 1 ti 
(1S93) IG Slail 41o (41B) 6mL fo iilei 
tioii iiul for iirciis ot icut Vir 


Is not chiigeible under the Court 

{ec» \tt 

aider 6 23 of lei I II of 

1 670 


Note 17 , , T V 

I (191P)1918 lilt 4J0 (IJC) 3 rit U 


(1932) 1932 M id 438 M39) oo M id Oil 
(1933) 1933 Oudh 170 (1-0) ' 

[See lUo (1670) 14 both W 

I [See (1920) 1920 All 54 {5a)J , 

(1932) 1932 aiad 433 (439) o5 ai 
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Lndcr S 5 of the Court-rccs Act, 1870, the decision of the Tavtn? 
Officci as to the Court ftt required is hnal Whcic however, no such dcci lou 
been gum hy tlic ra\ing ofticcr, the icspondciit can raise the quC'tion 
at the unic of the hearing of the appeal ^ 

in order to see which pait of the dccicc is tlic subject of appeal 
befote It the appellate Ctmrt must look at the memorandum of appeal and not 
u the stamp tec affived thereon* \oi wlicre a memorandum of appeal u m* 
sufhcnntK stamped can the Court grant a relief proportionate to the stamp 
aftixed ^ \s to the amount of fee Jcviahlc lu appeals see the Court-Fees let 
1870 and the undermentioned eases® 

17 Refund where memorandum is over slamped 

The Court lias inherent jun<>dictton in a ht case to order the refund 
t c'wccas Couit fee pud on the memorandum of appeal ‘ But the Court cm 
nl\ grant a ccrtiticutc to the appellant autliorisiiig him to receive back '•uch 
eveess Ihe ippellant should thcieaftcr apply to the Collector for refund of 
the Court fee - See also S 13 of the Court-Fees Act 


Upeil umUr 0 R 11— Pqtr 


it such 1 kit. st ICC 

(iJt )lJdi Oudlk (> 32 ) filed 

witb no Court ke svvmp ctmvol U. 
d«.emod to he inilhiv 

2 {IS08I •>! Mil OGj (270) 

Lliut ce (1803) la VH 117 (lis) 1 

3 (l''«8) 11 \11 Sj (3&> 

1 tl>Csj lOSsiUlt W K ’12U)(’*’) Cut where 
tlic luell iiu 1 vs valued liis iipcil 
iiainriiculn imouiit hconuotlc 
iw iidcd V lifhCi tmouiit 
[beo (1003) so Oil COl (o02)) 

5 (ISCO) 12 Suili W R HO («J) SlaBky v iliio 
inij ho undo up bj cveinl stnnps 


i!> one entire cl nni ind not two di!>t 
met Kubjccta 

rijiuitcc under the Court lf< 
ls70 — 

(1&J4) Ifi Vll 401 (40G) (Uo) 

(loJO) 21 \11 3a4 (3oo) 

tiderofv District Jud(,o as to tiro 
1i poMl of comiieij'ivtion in i liud 
iciiusitioii c'l'-o luuhl be slimicd is 
ui iiierl from in oiigmal decree 
Jlcfeieine untliT Cou)t fen Itl S 5 — 
(ISOO) V Slid 102 (1G3) Vpiieal to Governor 
in Coontil igniDst decision ut the 
Governor Gencril t) iigent at \i*agA 
1 at im and lefcrred bv tlie Goeeru 
■iiLiit to the High Couit lor dispo vl, 
la not chirgeille under the Court 
fees Vet 

cc uider b ego/ IciMIof 


(ls0a)17 Vll 2-s (240) Vijeil fum iJ ' 
tiiidti b ->14 of Vet M if IS/ 
(Indim Lom| lines Vet) i 
>.tvmiel with i Court fee uf R ' 

(IS&a) 7 411 oCj (567) Dnjsion of il 1"^'' 
under S SO’ Hof the Civil 1 '■ 

dure Code of ls82 — Vji il If’’** 
deci toil — t { Kjfouu Court 1 I" 
iblc 

(1883) 7 Vll 7G1 ("C3) Suit for i loflts—U 
l>cvl — Court tcL to I 0 t ilcul Usl 
iggiegito iiuuiu I f iioiits liimu' 
nut not se^nitcU on (ho iivtils 
chiuii 1 for eich jevi 

( 18 Sa) 3 ^lad 22 (24) Rcjertiou of cl inn L' 
Poieal Svltlenieiit Olheer Vij «lt> 
Distiict Court unki S 10 I’) of 
■Vlidri loreat Vctofls'.i— Vit 17 
(G) aud not Vit 11 (0 of Sell 2 q 
plied 

(1832) H CilToT (<o8 laO) Suit for i irti 
tioji sepiviitiun nil klua po c 
ion of tint sli uo ifter sti ii iiion— 
\rt n(G) bth 2 Court ki 4cl ■'1*' 
l llCa 

(ISOS) n Wid ni (r->) Meie (ibtv 
sub coneiit to luslitution cf aiiit 


(1893) ICMul 320(327 3"K) Suit to n 

lortioii of ihoiI^IbO — Co iin^“ 

should be cikiihlcd III the H 1*3^ 

lionnte pvrt of the uiortgigr inioi'i' 
Note 17 , , 

1 (1918)1918 I’lt 4Jt> (40G) 3 1 it 

(1932) 1933 M-id 433 (439) oa ^ 

(1933) 1933 Oiidli 170 (170) < RuA o 
[See vlso (1870) 14 Suth W B 

2 [See (1920) 1020 Vll 54 (55)] 

(1932) 1933 Mad 438 (439) o5 MvJ OH 
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IS AppUcftbility of the Order to other proceeding* ^ 

It lias been litld b> \ Full Bench of the Hij,!) Ceiut of Aliclias^ 
lliat lilt jiroMsions of tins Order ipiiU ilso l Original linlc appeals In the 
undermentioned eases it was held tint apj cals undci S 476 B of the Code 
of Cnimnal l’ncLdur». should ilso be t*-tatcd as end api>cals regulated b\ 
the proMsiiiis of tlus Order 

The priMsioiis tl this Order ajph to no cedinss undei the \ \\ T P 
La\ and lusti t Kii,uiaii< n \ II of 1901 S 89 and the Punjab Pro eniption 
\ci I of 1913 S 29 Sii aho the \gra rLnanc> \ct III of 1926 Seb 2 

R. 2, bhall not &// leat o ot the C 

Coiut uijte oi he lieud m tjuppoit of auj 
/ jfiouiid of obicetion »o/ setloith tn the niemoiaii- 
(hiiii ut (tpjifdl hul the A2j2)‘’Uutc Couit. lu decidmc; 
the Appeal Nhall not ho eonhnod to the siounds of ob)echo)i ‘set 
toitii (H the iiir-mo)amJiim ol ((ii 2>''»0 O) talen hyleaie of the Coiot 

Uilitri iJiis liujfl 

Pioiided that the Couit 'shall not lOst it's deei-sion on am 
othi ^iQwwH unlei,s the 2>'-f*iy muyhi affected thei chj \\a^ had 
a ’•uilKient opixntumt^ of conte-stm^ the c.'i'jc on that ground 
[1877— b ’)42, lSV)-b m. Cf.h 100, 0 0, E 7 and 0 S 
Ki s and 0 ] 

bjnoims 

^ \«loNo I Note No 

Newr e»fe m Appeal brNotellts IC t 1 ^ Point of imitation S 

Change of caie in appeol ^ c Nou IJ I > Point of }uri»diction 6 

PI 2 Appellate Court *hall not be confined 

Point not «et forth in the memorandum ) by leave of the Court 7 

of appeal 3 Parly affected mutt have had an oppor 

l^ave of Court to raise nevr point 4 I tunily of contesting the case 6 


00 ei Topics 


tl i Ij ne it or winct— \\ iinnt* objection in 
• lor\« Court — Lfitit See Note I’ to 1 I 


ArjellMr C 1 t— Whotlierc-in 
' '5 Nol I t (0) Inco 

s-ei. \ te li I t (S)) U 1 
Ol jecti II i« ii n liiit, ( 
Sea Nole 12 F N (0) lu u i 


i!>i>lei>t ilea 
a do i ineiit 


Objection IS to j i ler of j irtics. su 1 c lu^c of 
■icUon See Note li Pt (i) lu It 1 

Piets not illoncl ii jpctl Seo Nolt 12 
lU (l)to(i)i« 11 I 

PIcl oi lt« Sec Note 1 It (j) till ll 0 
^ole^2 It (13) M 11 1 

llct of limitttini) See Not** 3 It (j}tiilTl,o 
Nole 12 1 1 (14) in It 1 


1 New case in appeal — s Note 12 to 11 1 

2 Change of case m appeal — S r Note 12 to U I 

3 Point not set forth m the memorandum of appeal 


The penalty for not raising an objection in the iiiciiioiandum of appeal 
IS that the appellant wall not be entitled as of right to urge such an objection 


n f,)i Court oTii order re/oi I of N 

Court fees i n I iii oicefc". — It it for 
rerrnue iutlioritic> to dt.ci)ovhe 
thcr lo pi\ 
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2 at the hearing of the appeal* though he can do so uath the permission of the 
Court ^ 

4 Leave of Court to raise new point 

The Court has under this Rule, a direction to permit a new point, not 
raised in the memorandum of appeal, to be raised and argued at the hearuig ‘ 
The lea\e may however, be express or implied ** But, unless such pennission 
IS taken the Court will not allow such a point to be argued at the hearing*'’ 
The mere fact that the respondent has had notice of the fact that the appellant 
intends to laise such point at the heanrg cannot dispense with the Courl;.s 
permission under this Rule * 

The Court will refuse to pcrnnit a new point to he argued where at the 
time of taking it, the period of hinitation for the appeal had expired and 
where the allowmg of such a point to be argued would practically amount 
the appellant to set up a new appeal ^ But where the point sought to be 
raised is involved in ilie pomts already raised in the memorandum of appeal* 
or is a question of law depending on no new facts except those already on 
the record® or is a point to which the other side cannot legitimately raise an 

Order 41, Rule 2- Note 3 (1880 81) 5 Bom 821 (027) 

1 (1924) 1024 U1 140 (140) (1014) lOU Lab 402 (403) 1914 Pun 

(1926 1026 Lib 11 (12) 

(1023) 1023 Mad 11 (11) 

(1929) 1020 Mad 573 (874) 

(1926) 1020 Nag 147 (148) 

ffl l5IudCa9 2'■0(‘'.2)(OudU) 

19 lud Cas 6o (56) (All) (1914) 1 014 Lab 39 (11) 1J13 Bmi ho 

(1915) SO lud Caa 374 (375) (OudU) 34 

(1920 1900 Cal 100 (107) (1912) 17 lad Cas 232 (233) (Lab) 

(1920 1920 Siiid 11 ill) (1912) 17 lad Caa 247 (049 Lab) 

(1922) 64 lud Caa 182 flSS) (Cal) 

(1918) lOlS Oudb 113 (114) 

(19^2) 1922 Oidb 236 (240) 25 Oi da Cas 


, . ■ - 42) 55 

Mad S56 Point as to jnnsdiclion ot 
executing Court not raised m lower 
Court — Nor in grounds of appeal 
from order—buch plea cannot for 
first time be raised id appeal] 

2 (1915) 1915 Lab 449 (460) 

(1921) 1921 All 337 (339) 43 All 193 
(1900 1902) 1 L B R 184 (185) 

(1895) 8 0 P L R 81 (82) 

Note 4 

1 [See also (1923) 19‘’3 Lab 115 (116) 3 Lah 

382] 

[See also (1933) 1933 Lab 7SS (739)] 
la (1031) 1931 Rang 314(315) 
lb. (1902) 29 Cal 356 (357) Especially a teeb 


meal point 

(1932) 1932 All 174 (170) 
(1033) 1933 Lab 447 (447) 
(1809) 12 Suth \\ it 33 (34) 
(1019) 1919 Cal 353 (369) 


(1909) 3 Ind Cas 510 (511) (All) 

(1910) 0 lud Cas 651 (C51) (Lab) 

(191C) 1910 P 0 245 (240) (P C) 

(1918) 1918 P 0 154 (156) 1919 1 un Ka 

No 82 (P C) 

(1924) 1024 All 918 (919) 

(1927) 1927 All 231 (232) 49 All 5o 

2 (1925) 1925 Pat 57 (59) 3 Pat 818 

3 (1921) 1921 Lab 223 (229) 

(1910) 1916 Lab 452 (453) 1910 Puu E4 
No 7 

[See also (1932) 1932 Lah 441 (HO 
n T all R f)1 


[See al.o (1691) ISO! All N 

(lOo) Plea of invalidity of lemsua 


MixeJ 
uld not 
« time 

of arguments] 
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objection on the giound of surprise® the Court inny grant the appellant leave 
to rai«e it The Court should, howeicr, grant the permis'ion only on such 
tenns as ^%ouId mdemmfy the opposite party for the loss caused to him by 
rea-on of the failure of the appellant to raise the point m time ’ 

5 Point of limitation 

Dndcr S 3 of the Linntaiion \ct a Court is bound to leject a suit 
or appeal if it is barred by hnutation e\en though the bar of limitation may 
roi. lia\e been raised in the pleadings ^ But this section does not appl\ \ihere 
the plea is not tliat the appeal belors that Court is barred by limitation but 
that the suit or appeal in the loner Court was barred by limitation ® Hence, 
unless a pica that the suit or appeal m the lower Couit was baricd by 
limitation la taken m the memo*-andum of appeal preferred to the lugher Court 
under R 2, it cannot be urged at the hearing of the appeal wathout the 
leat e of the appellate Court ^ As a general rule, the appellate Court will 
permit a point of hnutauon though jiot raised m the memorandum of appeal, 
to be raised at the hearing of the appeal, where it is apparent on the face 
of ihe proceedings and does not involve new question of fact ^ But it 
will not do so where such a plea imoKes an iniesugauon of further facts® 

6 Point of jurisdiction 

A point of junsdiction not in\olving an investigation into other facts 
than those on the record will be allowed to be raised at the hearing of an 
appeal, though it was not raised in the memorandum of appeal Thus a plea 
as to the jurisdiction of the Court to make a reference to arbitration* or a 
plea as to the competency of the Court to grant the relief claimed® or a 
plea of res judicata^ or a plea that the plaint does not disclose a cause of 
action against the defendant* can be permitted to be argued at the hoanng 
of the appeal. 

7 AppelUte Court thAll not be confined by leeve of the Court 

An appellant is confined to the grounds set forth m the micmorandum 
of appeal or taken at the hearing with the permission of the Court He 


6 (1010) 8 Ind Ca» 900 (001) (L B) 

(IbOO) 13 All 580 (581) 

(1931) 1931 Lab 390 (391) Lasic question 
on the lace of the pleading:, clear 

7 (1911) 11 Ind Cas 497 (193) 39 Cal C20 

OLD 1118(1’ C) 

Note 5 

1 (l'’0’) ’9 Cal 1G7 (185) 29 Ind App 51 

, 1902 Run Re No 25 (1’ C) 

2 (18S1) 8 Eom (537) 

3 (1^03 1901) 2 L L R 237 (239) 

(1902) 25 Mad 307 (378) 20 Ind App 76 

(P C) 


1911 1’uii Re No 84 Dut appellate 
Court has option of refusing to liaUu 
to lies of limitition cr«u tbougbit 


can bo decided without any further 


trial Court cau bo raised by^defen 


(1920) 1920 Cal 846 (848) 

(1910) 1916 Mvd 535 (535) 

(1913) 18 Ind Cas 445 (447) (Lab) 

(1911) 13 Ind Cas 792 (794) 1911 Puu Re 

No 84 

(1929) 1929 Lah 432 (43’) 

(1924)1924 Lah 468 (469) 

(1921) 1921 Cal CGI (G72) 

Note 6 

1 (1919) 1918 Cal 330 (337) 

2 11920) 1920 Cal 239 (239 240) 47 Cal733 
(1933) 1033 \11 392 (393) 

3 (1S91) 11 All l\ N 10 (11) 

5m also Fiof nofr (5) ^efe 4, atoir 
1 <loJ9) 21 111 341 (345) (F L) 
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raiino’ nchaiicc at the hearing a point not so raised or taken But the appellate 
Couit Is not confined in deciding the appeal to the points so raised or taken 
It IS entitled to base its decision on giounds neither set forth in the memo 
rai duin of appeal nor taken with the lea\c of the Court* Tims it can siio 
iitutii taist I pome of limitation* or of jurisdiction^ apparent on tlie face of 
the 1 CL Old and decide the appeal on that point Where alternate c grounds of 
appeal aie raised it can go into questions which are admitted for the purpose 
of an alttmatuc ari,umcnt and gi\t a finding against tlic apjwILaiit ^ Bur "> 
parta cannot claim as of right that the Court must cvcrcisc power guen under 
thii Rule ^ 

The pouci guen to tht appellate Court under this Rule does not 
■'xtena to the making out a new case for either partj and to grant them relief 
on that basis® or to go behind a finding of fact which is accepted b> the 
appellant’ nr to interfere with a part of the decree whicli is not appealed 
from 8 Thus in an appeal bj the defendanta where thcie is no cross objection 
by the plunuft the appellate Court cinnot while dismissing the appLal, enlarge 
the relief gi anted to the plaintiff by the lowci Court ® Ihe Court will not also 
be justified in taking up a new question under ilus Rule unless there can be 
no reasonable doubt on the record tliat the CMdencc on the new point had 
been complete]) guen on both sides ot the point is a pure question of la" 
and It IS expedient in the interest of justice to consider and decide il 
apiicllant can guc up any of the grounds of api>ca! at the heanngt* and the 
appclla c Court is bound to give a decision oni\ on those pleas whicli are 
urged and argued t’ 


8 P4i'ty affecl«d mu*t h«ve h»d 4n opportunity of con1e»ting ibe cate 

Uthi uth ill appellate Court can under R 2 decide tne ippeal on a 
pom not raised in the memorandum of appeal or raised at the hearing of the 

(bs.i (Tiji) laoi Bom p ~ 

LIKUvlb (1W1 11 Sulli W K 3 j 0 (U2 ) 1J>7 tU SG (fi7) 

(‘in) Such i ptex dos-. not iii e i (1918) 1018 C'll CS6 (C->d 

I icxtioii o£ j iti'liclioi] (190 ) 9 Cal N 4G0 (ICS) 


Note 7 

1 17 111 ’60 (’81) 

[Seo (1019) 1918 Ouilh 2D9 (270)) 

’ (ISTS) 10 Siith W 1171(71 7i) 

3 (ISJl) 13 111 37 j(')70) 

(1S7T 79} 3 Cil G12 {G15 Glo) of 

[But sec (18731 23 Sulli \\ Jl 40H 
(401) ObjEctioii to jurJodjctioH not 
1 11 eel 111 first Couit— Sail tried on 
iiicritb — tpjicllito Court cannot of 
its onu moliou rai a wsueis to jnrw 
dutioiilut lie'll mu»l be lieitid on 
ineriti] 

-1 (1921) 1921 Lili 201 (20’) 
o (1801)13 111 391 (382 363) 

C (1803) 17 I om 772 (773 774) 


(1801) 1891 Bom P J J1 (024 
(U2 ) 1J>7 til 8G (87) 

(1918) 1018 O'!] CS6 (G6() 

(190 )9Cal W N4G0(ir3) 

(Hi2) 17 Suth \N K 407 (403) 

(1872) 17 SiUb W U 3G1{3C2) 
(lM>j)2SulhV» 112(3) 

(1807) 7 Suth IN It 01 (G2I 
(l87o)24 Suth W R 2G8 (203) 

(1913) IS Ind Cas 79o (7 Jo) (Lah) 

(1927) IJ27 Lih 90 (90) 

(lOOi) IGOo Pun Re ^o SO pige 273 
(102o) 1925 Mad 3o7 (3 ,7) 

(1894) 4 Mid L Jour 14 (1C) 17 at id 09 
(1913) IJ Ind Cas 111 (41G) 1J13 Pun 


dutioiilut ipical mu»l be lieitid on (1927) 1927 Lah 231 (233) 

merits] (1909) 33 Bom 3o (33) 

1921 L-ali 201 (20’) 7 (1921) 1921 Lili 182 (18}) 

13 111 391 (382 363) (1871) IG Suth W B 300 (301) 

17 lorn 772 (773 774) 8 (1911) J Ind Cw 121 (122) (Cil) 

9 (1870) 2 N W P H C R 14 (45) 

10 (1920) 1920 3Iad 83 (91) „ . , 

(1918) 1918 Lah 88 (85) 1918 Pun Ro 

31 Point ot law cm 1-5 ni-.cd It 
appcllalo Court m to „ 

the widow had 111 ctTett re jniirrsnf II ( 19 l>) 1915 Oudli 193 (194) oO I«‘ 

(20 '^) 

12 (1921) 1921 I-ali 229 (231) -.r r R 

(See howeser (ISG9) C Horn H C « 
(\C)9 (11 12) 
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appeal \\ith the pcrnusbioii of the Court, it cannot do so unless it gives an ( 

opportunity to the part> alTcctcd tliercbj, to conest the case on that points 


R. 3. [S. 043.] (1) Whefe the meinoraudura of appeal is ( 
Rejection of .mend ilrawii u}) lu tliB maimGr lierembetoie 

meni of memoron presciibctl, it m.i.v bo leiGcted, or bo returned 
to tlie appellant tor the purpose of being 
amended within a time to be fixed by the Court or be amended 
then and there, 

(2) AYhero the Coiiit reiect& auj nienioiandiim, it shall 
record the reasons for tuch ie.iection. 

(3) VThere a memorandum of a])]»ca1 is amended, the Judge,' 
or such officer as he appoints in this behalf, shall sign or initial 
the amendment. 

[1877— S. 543 : 1859—8. 330. CL (). 7, ^<v 10 to 13.] 


Local Amendments 


ALLAHABAD 

S <{<$(«( llic lollovvtng loi u1 ink (1) 

'3 (1) W licie tbe iiifinoiaMduni of npi<eil i** i t litwtiup in the ininnor licii,in 
before ptC'Cribed or 'iccomp.tnied b> the copies uicotioued i» B 1(1) itmoi be 
rejected orMlieie the nieuiorandum of -ipficnl ig not drairji up in the inaniior 
fic enbed, It mai ie ictnined to Ihoappciliiit foi the puipo'-o ofloing 'imended 
uithiu 1 time to tc fiied hi the Couil or be -iincoded then ind thcie 


OUDH 


III sub lule (1) gi((><OP<fe llio follouiiig — 
u (1) Lcio the meiuoraiiduin of apjeat Is uot drawn up >u the nniiucr Liicin 
I rloie prescribed or accoiiij anted b\ the copicg mentioned in R 1 sub rule (1) it 
mai beiojected oi wheic the mcmor'indum of appeal ig not drawn up in the 
nuniict picverilel it mai le relumed to the appellant for the purjoae of boina 
niiciulrd uillmi i 1 me (o be i>\( 1 bi tbe Court or ( c ameodod then and there 




Nile No 

May be rejected 1 

' Or be returned to the appellant for tbe 
purpose of being amended Z 

Defect of parties 3 


Scandalous matters 
Reasons for rejection 

Second appeal 


Othet lopics 

\[ pell lie I - 01 i I I \ an fn il Conit Soo it 1 IM ( J) ii d “s Id" 

1 May be rejected 

The power to rejn i i iminni ludum of a)>|K.aI under this rule is 
limited to cases where it dcfocuat. in point ot foim or in respect of the 
grounds which xt must contain It rai not be interpreted as cmblmg the Court 
to reject a memorandum of apjical on the ground tlmt it is insuffiaendy 

tppeiUto Court l» I ot jiiatificd in Note 8 

holding that a joint haslecnalan 1 
(toned uierelj l.cau^e the vaVil has 
1 ot ai£,iifd it ] 


C r C 327 ^ 32S 
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SCH, 


Stamped^ or on the ground that it is barred by limitation But independently 
of the provisions of this rule, the Court can, under O 7, R 11 read vith 
S 107, reject an appeal if it is not sufficiently stamped provided that an 
opportunity is giien to the appellant to make good the defiaency and he 
fails to do so inthiii the time fixed* Sec S (2), Cl (2), Note 13, 0 7, 
R 11 Notes 6 and 11 and O 7, R 13, ante > 

The rule does not impose any duty on the appellate Couit to c.\annnc 
every memorandum of appeal immediately on presentation, and add proper 
parties if the appellant neglects to do so ^ 

The Court can esercise its power of icjccting a memorandum of 
appeal under this rule at any staee'^ though, as a general rule, the propei 
time to do so would be the time of its pre^iyitation and not after it has 
been admitted ® 

2 Or be returned to the appellant for the purpose of being amended ' 

Where the memoranduin of appeal consisted of two documents, one, 
m the \ernacular, containing the names of parties, and signed by the appellant, 
and the other in English containing the grounds of appeal but not signed 
by the appellant, it was held that the defect, if an>, could be remedied b> 
an amendment under this rule* A memomndum of appeal which merely states 
that the proceedings of the lower Court are irregular and contrary to laiv i> 
too %ague and general and requires amendment before the appeal can be 
heard ^ In this rule there is no limitation as to the time or stage when the 
memorandum of appeal may be returned for amendment® But whenever a 
memorandum of appeal is returned for amendment the Court should n't 
imc for Its le presentation * The time that the Court allows for re-presentatioii 
of a memorandum of appeal is only by way of concession and cannot be 
demanded as a matter of nght, at any rate after the cvpiry of the i>eriod of 
limitation within which the appeal can be filed 

A memorandum of appeal from the prebminary decree can be amended 
so as to constitute an appeal from the final decree also * 

3 Defect of parties 

Where the respondent is wrongly named owing to a clerical error m the 
decree, the mistake is not a fatal one but can be rectified ‘ A single appeal 
by different persons liaving different defences and reasons for appeahng i> 
irregular ^ As to whether an appeal filed against a dead jicrson can be rectified 
by adding the legal rcprcsentatiies, sec S 153, Note 5 and O 1, R 10 
and also the case cited below ® 


4 Scandalous matters 

Where a memorandum of appeal couta ns irrele\ant and scandalous 


Order 41 Rule 3 — Note 1 

1 {191-}) 191-1 Bora 249 (250) 21 Ind C»-» 337 

(337) 38 Bom 41 
(19'’3)1923 tU 349(1) (319) 
li (19’0) 1920 Pat 818(820) 

2 (18C4) 1804 Sutb W B T, ip Mts 4 (1) U) 

3 (1J13) 18 Ind Caa 37 (31) 1913 Puu Re 

4 (1865) 7 VU 79 (85) 

(1869) 13 buth W U 351 (35>) 

6h (1807)8 SiUb \\ R 141 (143) 

(16C4) 1861 Sutb W R Gap 13^ (1) (135) 
Note 2 

1 (1020) 1920 Lab 314 (314) 


» (IROC) ll 3Ioo IjfJ tpp 1 (2) (P C) 

3 (1834) 7 111 79 (Sj) 

4 (I87fi) I -Vll 2C0 (261) 


tion o{ tbe a{ peal] 
4i(1933) lO^S Mad 358 ( 360) 
5 (1J23) 1928 Cal 167 (163) 
Note 3 


I (1018) 1918 Cal 532 (583) 

! (1301)23 411 137(142) 27 Iiid ApplCSlI^c; 

i (1913)21 Ind C» ^00(307) 1 V BIVl'J 
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alle^etions which arc ‘^parable from the rest a Court of appeal should not 
rejec- it. but sliould cither expmgc the objectionable part or return the 
menroiandum of apjical for amendment and refuse to leccive it back until 
«uch iiart is struck out ^ I'he Court will return a memorandum of appeal 
makiTE: .allegations of part.alii) against the Judge from whoso deciec the 
appeal is '‘ought to be iiled, and ordci the objectionable matter to be expunged 
therefrom'’ Sec niso \<itcs 2 and 6 to O, 6, R 16, ante 

5 Re«L»fm* for rejection 

A. Court rejcctuig a memorandum of appeal under tins rule should 
record jls jreasona for su-h rejccuon * 

6 AppoaL 

An appeal will be from an order rejecting a memorandum of appeal 
if It amounls to a decree \s to the tiucslion whether it amouns to a decree, 
see Noe 13 to S 2, Sub S (2), a/de, and the case cited below t 

V rejection of a memorandum of appeal on tlie ground of limitation 
atnoun'S really to a di^m Ssal of the appeal under R 11 i/xjra and is, 
therefrom 2 See also Notes 2 and 6 to O 6 R 16 ante 

7 3eeAnd appeal 

An order rcturnig a memorandum of appeal foi presentation to 
the proper Court is appealable an order and hence under S 104 sub 
S 2 n second appeal lies therefrom ‘ In the undermentioned case the 
Higli Court in second appeal refused to coincrt an order rejecting a meinor 
randum of appeal into one returning H jor amendment ® The High Court in 
second appeal can interfere with the discretion of a lower appeUatc Court in 
admitting or refusing to admit an appeal after the expiry of limitation, 
whcic the lower Court lias exercised its discretion arbitraiily and not accord- 
ing to legal p'lnciples * Sec also Note 16 to S 100, a/tte 
Local Amendment. 

BOMBAY 

Sftcc It '3 tb« futloniiig Itule hill L« > isc< ted uinieb ~ 

31 \X here 'll) apiillint i| ) lle^ for dclaj to >;e excu cJ o > jc to cm e hiJl t 
at oDLe tx! tK»u 3 1 i)i<> lea^oudci I iiid t\i mitt«i 3 tU t f ilh 1^ idct e 
nouce IS » -lud v flii. Oo i t fi''>m who o dc ifp i1ie xpj it jicleir d i i3(.t 
H 13 


R. A, iieie theio aie mote |ilamti£fs oi moie 

of several ‘^eteuilants than fine in a faint, and the deciee- 
!«“ AVVcaled ftom OQ anx "vatiutl cAiiunau^ 

to all the plaintiff')'* «i to all tlio defendants,'' 
uu f>nc of the plaintiffs or of the dotendaiit'^raax 
ipjenl hum tlie xxJiole deciee and theieupon the 
Aji) ollate Comt max lexeivo tn nn y the deeiee 
in fiU our of all the jilaintiffs oi deteiidaiits *’ as the case niaj ho 
[1S77— S 744 , m7J 


vertal of who 
cree ‘t 

Ceeds on S 
comingn to all 


Note 4 

1 (I'.J),) 21 Xfil 1 ', (1 - lot) 
(Isjl IS bum -IsS (ISJ) 

2 (Ibjs) 2 > M.I 1 ) 11)3) 


Ngte 6 

1 U900l3 0iid1) Cv, 231 Vl3)) 

2 tl9>0) 19'>0 I'U slSls.O) 

Nofe 7 


Note 


5 


1 (IM)) T) 111 307 (371} 

(!!:'•') J Pnni 432 (404) 1 It d lur O S 121 
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Scope and object of the Rule 
Decree 

Common ground 
Ground common to all the plaintiffs 
Ground common to all the defendants 
May reverse the decree in favour of all 
the plaintiffs or defendants 
Failure to file cross objections <S(f 
Notes to Rr 22 mid 33 tnfrn 7 

Death of one of several appellants in a 


Note No 

case where the decree appealed from 
proceeds on a ground common to alt 


of them 8 

Application for execution by non ap 
pealing parties and the limitation 
therefor ^ 

Court fee 11} 

Review 11 

Revision 12 


Synojms 
Note No I 


OlJiet Topie$ 

\bitcmciit See Note 8 Note 3 

Appeal some— ^ auatiou in iivoui fi nil Roe i z dccicc Sue Note 2 

Rulci 4 ind 33 distinction Itlwcuu S«3 
Decree proceeding on tommon gionnd S«c Koto 1 

1 Scope and object of the Rule 

The gcJieral rule is that on an appeal b> one of several plamuff^ of 
defendants, the appellate Court can reverse or vary the decree of the 
Court oiilv lu favour of the jmrty appealing Tlus Rule and R 33 provide 
exceptions to the general rule,* and give the Court ample powxir to make the 
appropriate order needed in the interests of justice i* WluJc R 33 of this 
Order provides tliat the appellate Court Itas power to make the pioper decree 
even in cases where the appeal is as to a part only of the decree,® this 
piovades that where a decree proceeds upon a ground common to all the 
plamtifls or defendants any one of the plaintiHs or the defendants may 
appeal from the whole decree and thereupon the appellate Court can reversd 
or vary the decree m favour of all the plaintiffs or tlic defendants as the case 
may he ^ In such a case the appeal by one is virtu<Uly treated ns nn apptal 
on belulf of all, though they ma> not be pnrtics to the appeal * The Rule 
therefore will not ni)ply where the appeal is directed onlj agnmst that portion 
of the decree winch affects the apjvellani,** or where the appealing pUuniift 
or defendant cannot, under the circumstonccs of the particular case, be 
considered as appealing on behalf of the non appeabng plamtifls or defendants, 
c. g , where one of the detfcndanls appeals on his own belialf and impleads 
the non-appcalmg defendants as respondents*'* A dccice passed by the ap-* 

Order 41 Rule 4— Note 1 

1 (1027) 1927 All 311 (313) 
la (1920) 1920 Cvl 429 (434) 

2 (1920) 1020 OjI 428 (431) 

3 [See (1910) lOlO Cal G54 (C^j) 

(1035)1035 Cal 24 (2D) 01 CUOH One 

defendant may appeal without m 
pleadmg the ollicra as icipondciits 


fore 


(192S) 1028 Alad 1144 (1U6) 


him alone— Suth in apjeal is Ji‘'* 
one iRainst the entire decree ata'* 
(lOP*) 1918 Mad GCo (COG f07) 

(1918) 1018 Lab 335 (337) „ . 

(1880)11 \U 35 (39 40) The fact that 
Court fee is ind is on an api®** 
igainat the entire decree is 
nialonil , 

(1911) 12 lud Cis C05 (COG) (Lih) It 
held m thocise that the non 
inglirlies were aitisfied with t* 
decree agiinst them 

(1897) 1897 Bom I'J 419 (421) , 

. Iimrtmifi T-,1, 115.117) (1?“' 
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pellatc Couii docs not, as a matter of course, enure to persons who liave ri(Ot 0 

joined m the appeal merely because the lower Courts decree lias proceeded 
on a common groimd The Rule will apply only where the Court consciously 
decides to apply it The policy of the Rule is, firstly, to gi\e the appellate 
Court full power to do justice to all parties, whether before it or not, 
protided the whole case is gone into at the instance of the parties representing 
all the necessary conicntiona m the case,® and, secondly, to prevent contra- 
dictory decisions in the matter m the same suit ® 

The Rule docs not become inapplicable merely because the non- 
appeahng defendant has, in the meanwhile, obeyed the lower Courts decree,'^ 
or bccaubc he has separately appealed from the same decree and has failed 
in hib appeal® But the Rule has no appbcation where there arc se\eral suits, 
the decree in each of wluch, proceeds on a ground common to the defendants 
:n ah the suns,® unless such smts are consolidated Nor will the Rule 
apply where the plaintiff who apjieals has no locus standi to appeal Where, 
lor a smt under S 92 of the Code, the consent of the Advocate-General has 
been gi\en to three persons they qll constitute in the eye of the law, one 
plainiitt and therefore one of them alone cannot appeal so as to make this 
Rule applicable 

\\here a decree is passed ngamst two defendants on a ground common 
to both and one of them appeals against the decree wlulc the other files 
cross-objections to the decree, the appellate Court can transpose the latter 
defendant as an appellant and deade the appeal m his favour « 

\lhere there are several respondents before the lower appellate Court 
any one of them may maintam the second appeal on behalf of all under this 
Rule but he cannot represent a person who was not a respondent in the lower 
appellate Court Nor can a person not a party to the first appeal prefer 
a second appeal under this rule 

The Rule applies also to a cross-appeal by respondents 

2 Decree 

•k decree may be reversed under this Rule in favour of all the 
defendants even if some of them allowed the decree to be passed ex parte 
agamst them, provaded the other concliuons laid down m the Rule are 
satisfied* But where a decree is pas sed a gauist some of the d efendants on 
1 Ro No 71 vpply 

11)1111 rOa (COG) (Lab) In tbis (Cat tee (1873) 20 Sutb W R 77 (77)] 

heW tlut tbc other defeu 10 (10’ j) 1925 1 om 2D0 (291) Several appeals 
the lower —Rule doe-, not apply uiile*-. (be 

appeild le cuiuoUditod 
(IJ’o) lJ2o Oudb 732 (735) (Do) 

(18J0) 13 Mid 249 (25'>) (Do) 
lot* (10 I 11 (1910) G lud Cas 400 (497) (Lab) 

This Rule « 111 not »j 5 1 nj the 1’ (1927) 19>" I ib 382 (3b3) 

to plaintifl 1-, u lei i m 1 u (1935) 193a Ub 251 (254) [Per Jii Lai J] 

loiidcnV to the ipierl] H (1924) 1924 Ml COj (009) 

C (1910)1910 Pit 400 (401) 1 Pul J i 14 (18K7) 1’ Com 371 (375) 

143 14 (1J31IIJ31 VU"ua(7i*7) IVr.on i ot latty 

(1907) 30 Ml t 470 (472) (y D wbrstajical cannot rrefet 'eCond 

7 (130s) 18 Mid L Joai 39(41) ippeat 

8 (1915) 1915 Ml 307 (303) (l>,(K)o Sutb V\ R 30 (37) 

9 (1800) 13 Mid 219 (252) la (lO’O) 1920 C il 423 (434) 

(1919)1919 I>ih .0’ (’O’) 1910 Pun Re Note 2 

No lie 1 (1910)1910 1 It 400(401) IPatLJoarUI 

(19’1)1921 Ml C (as) 43 111 320 Com (It* 0) 13 Sulh \> R 114 (UO) 
biitioi o( ICICI i1 d« iec« agaii St 2 Hiy 2sS 
*■1 il d.fmlant — Role dots not (1*‘‘»J 12 SiUb W R 211 (2n 212) 
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coufesston of judgment tlic decree cannot be reversed m their favour under 
tius Rule “ 

3 Common ground 

It IS essential for the application of this Rule that the decree ai*pcalcd 
/roin should have proceeded on a ground common to all the platntids of 
vlcfcndants Otherwise the appellate Court has no jurisdiction to revurse or 
vary the entire decree except on the appeal of all tl>e plaintiffs or dcfcaidants * 
Jurthcr the Rule docs not apply unless the toner Court's decice proceeds on 
a common ground and not where the appellate Court w'lshes to proceed on 
a common ground and reverse or vary the lower Courts decree in favour of 
all the parties It is not necessary that all the grounds upon wluch the lower 
Court proceeds should be common to all the parties It is enough jf 
proceeds on any ground common to all the plaintiffs or defendants * It 
not also necessary that all the defendants should claim an inlcnut in the 
property affected by the decree » The Rule will apply when the defendants 
put forward a common defence as agamst the plaintiff although tfic> dispaf® 
each other s rights ^ 

In applying this Rule, the Court is cntulcd to consider the grc>und 
or finding upon which the judgment or dcQsion is based, and not mereli the 
operative portion of the decree* 

4 Ground common to oil the pleintiffo 

Where there arc several plaintiffs and the suit is dismissed on a ground 
common to all of them the appellate Couit may reverse the decree m favour 
of all the plaintiffs although only some of them have appealed t A and B 
the alleged reveisioncrs of one F sued X for possession The suit was dismissed 
as Ume'barrcd A alone appealed and the appellate Court came to the conclu- 
sion tliat the suit was not tmie-ljarred The apjiellate Court reversed the 
decree in favour of B also although be had not joined in the appeal, inasmuch 
as the lower Courts decree proceeded on ' ^ * A B, 

■ CBut «. c Jioij) ms Mid >> 27 12i0) 

2 UU 13 ) ‘ 


lower Court conseutiug to the decieo 
being evocutod vh aguust him oi 
7uhtch no orler «<u paited can bo 
i;i\cu the benefit of the ippoil pre 
ferrfiJ bv other ] idgnj nt deb^or^ 
Sale 3 

1 (Ijn) 1927 vn 177 ( 178 ) 

(1898) 25 Bom G93 (702) 

(1893) 1393 Bom 1’ J 321 (3”) 

1 Ilftj 183 

(1884) 1 Soth W R 203 (204) 

(1885) 2 Suth V\ R 170 (171) 

(1853) 2 Sath W R 227 (223 230) 

(180j) 2 Sath W R 287 (239) 

(18jG) G Sath W U 32 (83) (let \) 

(1887) 7 Sath N\ U 388(886) 

(185J) 11 Suth N\ R 233 (240) 

(1872) 17 buth \\ R 353 (3 j 3 3^t) 

(1872) 18 SiUh \V R 28 {2() 

(1872) 19 Sulh NV R 39(10) 

(1S<5) 2J buth VV K ICO (167) 


No 8 

)’-»Sc 33 

3 {I90i)30 Villi 470 (472) 

VI d 270 (fc B) 

4 UU2.) 1927 Pxl 103(404) 

5 (IJ09) 4 Ind Gas IcO (107) (Cal) 

Note 4 „ n., 

1 (1014)1914 Lah 2J3 (2 >3) IWl PUft 
No Gi , „ 

(1912) lo ImlCiH 409 (412) dud) 

(192i) 1927 N ig 400 (407) 

(1924) 1924 Ouih 39^ {390) 

(1929)1929 411393(394) 
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Ettinch, tlut the suit was umc-barred * 

Tliough an appbcation for commutation of rent under the Bengal 
Terancx \ct must be made all the landlords, an appeal by some only of 

the landloroi in such proceedings is maintamable ^ 


S Ground common to oil Ibe defendonti 

Under this Rule, where a decree is passed against several defendants and 
tl e decree p’occcds on any giound common to all the defendants, it is open to 
any of them to appeal from the whole decree and on such appeal the appellate 
Court can revcrscorvary the decree in favour of ^7/ the defendants ^ .<4 mortgaged 
certain p'oreriics to A' and sold the same to B on 5—3 -1925 On 10—3—1925, 
paid A' the whale of the interest due up to that date and it was arranged 
that the principal should be paid by 16 — 10 — 1925, faihng which further 
interest would accrue from 10 — 3 — 1925 uU payment On 16 — 3 — 1925, B 
tendered to Y a certain sum as the prmapal amount due on the mortgage On 
X refusing to receive the same, B deposited the amount m Court under S 84 
of the Transfer of Property Act, 1882 on 22 — 10 — 1925 X thereafter filed 
a suit against A and B for the interest accrued due from 10 — 3 — 1925 to 
22—10 — 1925 on the ground lliat no valid tender was made on 16—3 — 1925 
A and B contested the suit on the ground that the tender was a valid one 
The trial Court passed a decree against both A and B overruling their plea 
B alone appealed against the decree It was held that the ground on which 
the decree of the lower Court proceeded, viz , that there was no valid tender 
being common to both /I and B, the appellate Court could under this Rule 
reverse the decree against A also though he had not joined in the appeal* 


(lOii) lO’i Ring 3'C(3<Gt 2 R‘iig IV 

2 (1J22) IJ’’ Lvh 87 (yS) 

8 (10li)41 lud Us (75S)(l»,l) 

Note S 

1 (1930) 1 1’OVIad Go (C") 

(IJIO) jliidCi^ 388 (989) (C.)) 

(1837) \<i»2 Vll \\ hZ6 (37) 

(1 'O’J o CaI W ^ ,04 {'%) Sml t r con 
tntnitioii Agiin t thier ]ri ons— 
decreed — One defend »it vione 
1 1 eiling— Ai iclHtc Comt finding 
1 111 pHii iiff r •» not c llillcd to 

t 1 itioi ini\ d> iDi « the 
t ll the deicndauts 
(IJIO) IJl I I nf, 0, <;,je ,.ei 

S'l ’ I I 1 I r R »ei«al of 
0‘uet "• 11 I I ll n ed tor 

tc lefit of ill 
J till Jur O S 32 


1 Hii S3J 

n '!77 7 &) 3 C *1 73 '<( 711 ) (I ll) 

( 1891)10 Mid 293 ( 291 ) b 1 If 


(1874)21 Sutli R 112 (118) 

(1872) 18 Sutli ^V R 881 (332) 

(1H94)14 SuthW R 290 (281 
(18C9) 12 Suth W R 370 1377) 

(1808)9 311111 i\ R 499 (500) 

(1808)9 Suth %\ R 472 (473) 

(l83t)6 8uth R 823 (124) 
(lSf>) 4 Sulh^^ ROS(ri) 

(1901) 29 All 478 (481) 

(IJJo) 192o Mad 237 (299) 

(1911) 11 bid Cas 897 (899) (Cil) 

( 1914 ) 22 Ii 1 Can 90 ( 92 ) (C-il) 

(ini4) IJU Mid C% (C97) 

( 1915 ) 191 C-il 454 (45 ) 

(igih) 19 l> Mid 791 ("9 I) 40 Mid Sir 
(IglC) 1010 IVl 400 ( 401 ) 1 I’ll L Jour 149 
( 191 u)l 915 Mad £27 (J'lj) Decree for 
cs ion igiii St Ino deiend lilt — 
Oj t ilone ll peal i g — Aj j ollatc Loin t 
hiding ll It the ilaiutitl had no 
title to the ijofetli — Whether R 4 
Ijlicdoi nol under R 33 entire 
deciee might be set a ide 
(I'UC) 1910 Mad bS 7 ( 3 S 7 ) 

( 16 M 3 )G Siitli W U 101(104 lOo) Cro« 
obj«.clions bj one defeudiQt— Com 
mon ground with other defendant — 
Decree vitied is to litter il o 
(ISil) 7 Beiig L R Vpp 2 s (^ 9 ) 

(1992) 1032 All 710(,n) 

(1918)1015 Cil 70 (77) 

2 (1929) 1929 Mad 220 (’33) 52 Mad 322 
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^ 10 Court fee 

Where one of «c\eial appellants takes a ground of appeal uhicli 
to the root of the respondent s case so that if the ground succeeds the enhre 
decree will be rci^rsed and not merelj lliat portion of it which concerns the 
particular appellant the appellant must pay the Court foe suftiaent to coier 
the whole relief obtainable on such a ground * The entire decree can be 
re^ersed in an appeal b> some of the defendants under tius Rule though one 
of them appea mg as to costs alone engrosses his appeal with only a stamp to 
co\cr the amount of costs® 

1 1 Review 

This Rule does not apjdy to applications for renew ^ 

12 Revision 

Where in a case coming under this Rule the appellate Court refuses 
to re\eise a decree in favour of non appeaUng parties while reversing it 
favour of the appellants on the giound that it has no power to do so is 
decree can be set aside m reiasaon as it amounts to a failure to ewrcise 
jurisdiction ^ 

The power of the High Court in revision under S 25 of the Provincial 
Small Cause Courts Act is not less wide than under this Rule ® 


StU or PROCEEDINGS VND OF EXECITTIOV 

R. 5. [S 54o ] (1) An (qijyeal shall not ojioraU as a stitij ol 
r)> oceedinij&* undei a electee oi otdet 
Q^u*t' fjom except so fat us the Apx>ellate 

ot det , not shall e\ecution of a decree be sta3 ^ 
by reason onlj of an appeal baymgbeenpieferredAojw the deciefi 
but the Appellate Com t inaj foi sufficient cause® oidei staj or 
execution^ of such deo ee 

(2) rr/jg? 5 an application ts made foi stay of execution ot 

an appealable deciee before the exjntationot 
stajbycoc ixitc! the time allowed foi appealing therefrom the 
th^ decree Couit which possed the decree may on sufficient 
cause® heing shoun oidei the ©\eeution to be stayed 

(3) No oidei fot stay of execution shall be made under 
sill) t ule (1) ot suJ) t ule (2) unless the Couit making it is satibf ed 

(o) that substantial loss" may lesult to the paity applMDa 

for stay of execution unless the Older IS made, 

{h) that the application has been made without unieu 
souahle deh} ,® and , for 

(c) that '^ecuiitj” has been gi\en bj the 
the due performance ot such decree oi oidei as inaj lu i 
be binding upon him — — 

not <■ « ^ ^ Nole~i 1 

M 01 P i_Re No4i 


Note 12 

192 (195) 


- » . _ T 11 
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j {V) Xotuilhstanihmi anything conimned tn sith-ixile (3), the 
it may male an oidei toi stay of execntioxx pending 

iffi) of the a2>phcoUon 

[1877— S 545 , 1859— S. 338 ] 

Local Amendment 

RAS 

Sib titule llic following foi tl e exisling nb rule (1) — 

5 (.1) a[n>cal <l\aU not oiecHe aaa ta\ of proc«ediug!i undci a decree or otdci appealed 


decree and nit' wben Iho appeal la again t a picliminara deciee stay the 
ronVing of a final decree in pursuance of tlie i relimin ir\ deciee or tlio execution 
of ucli final deciee if already made 


itlatice chengei 

pe and object of the Rule 

e doe* not apply where decree ha* 

>«n executed 

e applie* only when decree under 
ipeal I* capable of execution 
t of proceeding* 


il unreatonable delay 

idavit in «upport of the application 

ice to decree holder 


I Security for performance of decree 
Liability of turety 

Right of lurely to appeal Sr{ ^ 14o 
hote P 

When respondent il insolvent 
ln*oivency of appellant and deposit 
Effect of stey order 
Effect of uncommuniceted order stay 
ing execution 
Cost* of application 
Appeal 

Letter* Patent Appeal 

Reviiion 

Review 


Othe7 Topics 

foKCUunt of sccurila Loud See Note 11 Touci of triil Louit to giant taa See Note 
and S 145 . I»t (1) and Note 5 I ta (ll to (3 c) 

jerent lower to *l i ^co Note 3 It (0) Ircscutatiou of ipc 1 If oiciatos is ti) 
and Note j It (} See Noto 4 It (1) 

1 Legislative changes 

(1) The woids an api al alinll not ojcialG as sli }0 iiocccdiu„ ui der i decree or 
order aiiealcd fiom excejt M fai as Ibo ancll ito Couit in >) Older lusub 
rule (1) irc iic" and b ic been added to make it tie i that /ucce fi ijs ti» hr a 
decree as Well as oxerution of the dctice can 1 e sia\ (. \ b' the apiallale t-ourt 
See Note 4 

(’) SuJj rule (4) is ntw It c\l eselj nuthouses tl c Coiiit to i ^ an er j ai fe o dec of 
staj ici diiig the hearing of the Uiaiii aiilitation for st ' 

2 Scope and object of the Rule 

This Rule proyidcs for — 

(1) A sta^ of proceedings under a decree or order aiipealcd fconx 
and 

(2) A sn> of execution of such decree or order 

Alter an appeal has been hied the appellate Court luj order the stav 
of proceedings under the decree or of execution of such decree * \\ here the 
application for sta> is made to the appellate Court, it can grant sta^ of execu- 
tion of the decree uhether an application to execute it has in fact been made 
or not p o\idcd the conditions of sub-rule 3 are saiisned B''lorc an appeal 
Order 41 Rul« S — Note 2 

1 IK09) 1 II a Ca^ Sl2{sl2) ttnl) laflogS) 1933 roiu US (119 120) 5» Bom 202. 
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6 Moy rtaent the decree in fevour of ell the pleinti/f* or defendeotc 

i he jiuy HI tli< Kule shows tliat the eicrase of the power 

uj r this iu’r^is dis< n iiott-try, and tliai the Court is not bound to esera^e 
;i ' 

lliuf js a ‘oii/iirt of op luon as to wJiether this Rule applies to cases 
w)j«r< oij< of tin pLiintiJfs or defendants aiJpcals without iinpleadins the 
otJn t pLuniilfs or dcfcinLiiits as parties to the appeal. The High Cojn of 
Ol'uiu Jus JjcM ilut It docs,^ while the Lahore High Court and the Judicial 
< oionm^ioiii i h Couit of I'esluwar hold tliat it docs not ^ Opinion in the High 
t ourl of A)|j}ul>ad is «onlhciiijg, some cases holding that it does* and seme, 
tJui ji <Jx/( s not ^ It IS suhiniitfd lliat the Calcutta \iew is correct. 


I 111 < ourt iniy under this Rule, rtterse or tary the decree in Jaicar 
• f .ill iJii plauiUlfs or d< feii<i,iiiis as the case may be It does not enable a 
•It (lit til hi* piiisid rtifaltt^l a |>erson Such a decree may be passed under 
1< i J iiilrii if till peraon against whom the decree is varied or reversed has 
liitii inij/Ii id« d .lb .1 luiiy to the ipjKal ® The reason is tliat it is a fundamental 
rule of J.iw til It no oidii (411 Ijc passed .iganist a jxirson without his being 
given an oppuitmiiiy «jf sliownig <.iusc against it It has however been held 
hy iIh Illgli Couii of Uoinluy m the uiiderincntioncd casc’^ tliat where A and 
/f ohum a dicree against C for a part of the cloun made m thci suit, and 
ill »iii appeal by li for the poiiion of the claim disallowed C filed cro«<r 
ob)e( Ilona against ilie portom <h creed, and the appellate Court dismissed the 
< laiiii ill UUo, A w>is bound by the dcaston, notwithstanding he was not a 
[laMy lo till apih il, Jii'isiiiiirh as !)':> «i|>pc.al u is on bclialf of A also See also 
Noll I i to <1 41, K 22 and Note 0 lo O. 41, R 33,tn/ra 

Wlnre a suit la pirily decreed and partly dismissed and 111 an appeal 
by ilie pi iiniiM against thu ptn disiiusSed, no cross-objcctions arc filed 
.)( aiihi the pait deCieed, tin. iipix Hate Comt c.iiinot interfere with such portion. 

I Ills Knit II IS no aplduniioii 10 siirh a rase ^ Where a decree is passed against 
.1 aiul //, ami /} alone appials fioin thu dc-eicc. iht appellate Court cannot 
wlillu sililiiK aside llm decicn against /i pts$ 4 new decree agonist /l.’^ 

Wliuiu lliu appullalu Cmiit oxoiieratcs 4 particular defendant from the 
liiwi r t Hints decree anil that tlcfuiihul’s interest is separable from tliat of 
lliti oilins, the appelUio lUxicc does not enuro to the benefit of the latter^'* 

7 Pallars la fils cron glijsclloiu - .SiO Notts to II JJ aiiJ R xiijia, 
a of ana of tevaral •ppelinnt* In • c«*a where the decree •ppeded (isn 

proeeetl* on A grouiitl common lo all ot them 

See t) 22, Ur. 2, 3, 4 aiwl 11. auU\ 'Ihc provisions of O 22 .ipply 
albii to apiu.ila, (ViiUi O 22, H. 11). ilciice, on the death of one of several 
api'c ll.i,iUs, if thu light of .ipiM..d survives to the surviving apixiUants aloi^ 


Note 0 

1 (lUtj) UMJ Ktti 71 (71) 

(itnditMj 111710(711) 

(thiV) IhUV V\UI Ho Ni H jMho II 
jl'iui III lilt I ut II («>t|)(M».I) 
(lW.>l)V\i.i\ VUlM(i.l) 

IllllJ) 111 li)U k. ( JI (l.Jd(Ma.i) 
iwiouni Ml a (7S) 1(1 Ml MO 
i (lUlH) tJlfl ( ll 1S7 (,'S1) 
j (uiiH) i<i.s i,,i, 13 (ja) 

(lUMliJS lOo (t07) 
(m.H)iioii,aiNii\o (ui.) 

1 (i*‘j>)i'ij \n.»ia{>u) 51 vu >4J 


(IW7 1‘II7 Ml 311 (313) 

V (lU’t fill MIH73(87t) 
t lUJ* lUJ Ml 113 (244) 5iaili7S 
(IKS'. 12 lloin 371 (375) 

(fll4 22 1ml Cu-0(l)2)(Ul) 

(1‘05 1 Oil h Jour 144 (147) , 

liHo(l'J22) 1‘I22 I'jt 4(4) 

« jso tLo nj i*!..*! it«il( , v,‘ 

iiiiiiit till kbio in lljo il e 
oilur luttiis) 

7 (lsa7) 11 1mm 5’(.(5Ji) 
a (lb.*i)n Ml I5{'rt. 40) 

• (IJl*.) IJlrt Ckl 171 (17V) 

10 HJtTi 1 117 Pit 152 (IW) 3 fit L 2 it 
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the nu> bi. procccileci wwb b\ the litter ‘ Where the right of appeal 0 

not ‘•univc to the suriiMiig appellant alunc the apiieal will abate so far 
as lie deceased appellant is concerned if lub legal representatives aie not 
browglu on the record within the presenbed period of limitation 

If the CA'C IS of such a nature that it tannot be dispobed of in. the 
ub'Ciui. of the legal representatives of the dccvast.d the whole apjieal will abate 
But if the lower Court s decree pro ceds « n a giound common to the deceased 
as wcU as to the survnvors then thi latter cm under this Rule appeal from 
the whole decree md the ibbcnce of the legal rcprtsentativics of the deceased 
is no bar to the disiwaal of the apiical Hence m such a ease if the legal 
repre entaiive- are not substituted within the period of limitation the appical 
alxitcs onK so far as the deceased is concerned and not as a whole ^ and if 
the apreal suicecds the appellate decree or order enures to the bciicht of all, 
the appellants including the deceased 3 

Where one of several rospotiiltn/i dies and lus legal representatives 
aic not brought on the record within the period of linutation and the right 
if apixal does not survnvc against the surviving respondents alone, the appeal 
"ill abate against lum See O 22 , R 4 But if the presence of the legal 
representatives of the dccca«cd is css<imal for the determination of the 
the entire appeal will abaic and roust iml by icason of defect of 
parties This Rule docs not apply to such a case so as to prevent the abatement 
of the apiieal as the Rule appUcs only to app’'Uanls and not respondents to 
an appeal * 

The death of an itniicccs<ar} r>art> docs not aiTcct the validity of a 
decree passed in the absence of lus legal rcprcscmamcs ® 

9 Applie«tion for execution by non Appealing partie* and the limitation therefor 

When a decree is appealed from, limitation for an application for 
ns evccution runs from the date of the aprcllaic decree, [see Limitation Act, 

182 Cl f2j] ^Vhcre there arc several plainuiTs or defendants and the 
appellate Court reverses or modifies the lower Courts decioe on the appeal 
of some of the plamtiils or defendants under tins Rule, time for execution 
runs from the appellate decree even as regards the non-appealing parties i 
But where tins Rule does not apply to the case the appeal docs not postpone 
the starting of lumiation for an application for c\.ccuuon by the non appealing 
parties " 

[bco however U93 ’) 1932 C il 134 (fj) 
S8Cill34l buit under 8 101 II, 

1 engil Temnc} Vet — ^civral,# 
t mse of ictioul 

{.See also (1933) 1J33 (. il 7 n 7 (7,- 
, {l9’0)lJ2CMid 991 (994) 

Note 9 

1 (lb9(»)20 \n 493 (49G lO") i 

for execution Ij n „ 

[wrtj 

(166’) 4 tn 137 (140) Aiiiljcniita 

,.utioi) ijyrtiiist uoii ai i ul r »- 
(1 10J) 1 I«3 Cas 459 (ICO) 33 L jj 
(1670)14 Sulli\\ R2S0(2sl) i 

lor execution l,\ t T 

J4rt» • 

2 (16J1) 13 xn 1 112) (rii) 

(1>*78) 3 C il L Uep 17l 

(««l ,e<5 (lSV3)2i y 
Xjjt il 111 Xrt 1 ^ ^ ' 


Note 8 

1 (IJlb) Ijia Lai, 737 jyjy, 

2 It9l3) 20 Ini Cas 0s,2 (J54) ( 

(1933) 1933 tJ1733(734) ' ' 

(U2G) 1J20 Cal 102 (403) 

(1930) 125 Ind Cl, lS0(Lahl 

9 (1325) IJ23 Mid 910(911) 


r(vfH) 
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10 Court fee 

Where one of «e\eral appellants takes a ground of appeal which goe> 
to the root of the respondent s case so that if the ground succeeds the enure 
decree will be re\^rsed and not merel> that portion of it which concerns the 
particular appellant the appellant must pa> the Court fee suffiaent to coier 
the whole relief obtainable on such a ground * The entire decree can be 
reiersed in an appeal b> some of the defendants under this Rule though one 
of them appea'ingas to costs alone engros es his appeal with only a stamp w 
co\er the amount of costs* 

11 Review 

This Rule does not apply to apphcations for renew ^ 

12 Revision 

Where m a case coming under this Rule llic appellate Court refuses 
to re\crsc a decree m faiour of non appealing parties while rei-ersing it m 
faiour of the appellants on the ground that it has no power to do so is 
decree can be set aside m revision as it amounts to a failure to cverci>e 
junsdicuon t 

The power of the High Court in revision under S 25 of the Proviocul 
Small Cause Courts Act is not less wide than under this Rule * 


ST\.i OF PROCEEDINGS VNT) OF EXECITIION 


R. 5. [S (1) -Ifi apj>e(d sltaU not oj^e) ate us a sUty of 

in ocecthnys* undet a iteei ee o) ot dei 
Co«r*^ ftem excejd so fat us the -ijypeUate Couit may 

ouU ) , noi shill e\ecution. of a deciee be stajed 
by reason only of an appeal liaMngbeen pieforieJ./>o«i the deciee, 
but the Appellate Coiut may for sufficient cau&e® oidoi staA of 
execution® of such ee 

(2) Whe) e an application is made foi stay of execution of 

an appealable deciee before the expuution ot 
sittjbyCotTtiiicii the time allowed for appealing therefiom, the 
r<i5if tu ccree Couit wliich posscd tho dccree ma^ on buthcient 
caube® hmxfj shoun oidei the execution to be staged 

(3) No oidei foi stay of execution shall be made undei 
suh-) ule (1) oj suh-} ule (2) unless the Couit makinu it is sati-^hed— 

(а) that bubstautnl lo^s" uiai result to the part} apphms 
for sta} of execution unle‘«& the oider ib made, 

(б) that the application has been made without umev 
souable delay, ^ and 

(c) that '^eciuitj ” has been gi\en b} the applicant lor 
the due performance ot'such deciee or oidei as mi} ultimate^ 
be binding upon him _____ 


uot I eces-aril) i i ipr*"*' 

ub ch >ini>enl ll c it rc decree] 
Note 10 

1 (1893) Ij All 112 (Uj) 

2 (18Gs) 9 Sutb W R o •?{j:1) 


1 (lSj«a)8Midl92(10o) ^ r 1 

2 (l‘>21) 1921 Nig IOj(IOC) -9 
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(4) ^otutilista)uhn>i unythiini contained in suh-inle (lJ)f 
H niaij iual,c an fis. oidei foi stay of eieciition jn^iuhny 
icai ing of the application. 

, [1S7T~S o4j;1S59— S. J3S] 

Local Amendment 

fiin/*- tlic folloniiis Jor the oxj liug nab rule (1) 

5(1) ^napic'kl frliill nrvl Picrnte asA trv of pit'ceediugsiiuilci i decree ot order "xprealeS 


decree tnd mi' when the t^peal i« •tgnii't t pielmiimr^ decree sta’i the 
xaaVing of a dull decree m pur^u'iDce of the irehmin ti\ decree or the execution 
of ueh hml decree if already wide 


S!jnop$i‘> 


hi te ho 

gitlaliie changes 1 

ope and object of the Rule 2 

lie does not apply where decree has 
been executed 3 

jte applies only when decree under 
appeal u capable of execution 3a 

tay of proceedings 4 

lay of aaecution when may be granted S 

Sufficient cause 6 


Votice to decree holder 


Note ho 

Security for performance of decree 11 

Liability of surety 12 

Right of surety to appeal Sre S Uo 
hotel2 13 

When respondent IS insolvent 14 

Insolvency of appellant and deposit 15 

Effect of stay order 16 

Effect of uncommunicaled order slay 
ing execution 17 

Costa of application 18 

Appeal 15 

Letters Patent Appeal 2C 

Revision 

Review 21 


( Of/ie» Topics 

tnfuiceuieut of ccui u Und S.e hole tl Tower of tnil C-ouU to gnnt ta\ ■> o 
\ nud S 14s 2 1 1 (1) itiJ hole 5 Pt« fl) to Iv 

.IiiLcrcnt lower 10 «ii\ Vc hole 2 I*t (J) I lesentation of tii’® I If ojeiaU* 

and Nou 5 I’t ( >) See hole 4 It (1) 

1 Legislative changes 

ll( The wo d 11 apiieil »b'ill not ofe ile os s 8ti\ o irpcevjiugs uiitltt < (. 
order 01 1 ealed f oni except so fir o> the onicUote Coviit nuj i 
rule (ll lie new and h ive been added to moLe it cleii tint /jitrfi/ i_, 
ilfcffe 'x w 11 I execiiiiuii of the dociee can I v '■t >' i ^ hj Ihi- in - 

I '' li I Wi) I I t» It <\i^iesol> outhoiicco the Cuuit 1 > p a mi </;» 

I 1 I d 1 „ (t L hciring of the Uioiu 01 llicotion for ii 

2 Scope and object of the Rule 

This Rule provides for — 

(1) A staj of pram (lings under » decree or order - 
and 


(2) A sta> of execution of such decree or order 
After an appeal lias been filed the appellate Court njj , ^ 
of proceedings under the dccicc or of execution of such decne 
application for sti) is nnde to the appellate Court, it can gran r 
tion of the dctrci whether an apphcation to execute it has in 
oi not p-o\idcd the conditions of sub-rule 3 are saiistied , ~ 



Order 41 Rule S—Note 2 — 

1 (KO'^) 1 Iiid Cs ^12 (-Nl?) It il) lxlino3>lJ33lrinllS(i)j_ , 
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IS filed fioin an appealable decree, tlie Court which passed the decree may order 
xhd execution to be staged but not of other under the decree Nor, in 

such a case has the appellate Court any junsdiction to order the stay of 
execution of the decree 

The object of the Rule xs to see that the ultimately successful part> gets 
not mcicly a barren success but is able, to leap the fruits of Ins success^ At 
the same time the decree-holder's nght to icap the fruits of Ins decree should 
not be hgluly intcrfcicd with^ This Rule combines these two principles and, 
while It provides for the execution of a decree being stayed pending an appeal, 
it restricts the circumstances under uluch such stay may be granted 

The Rule apphes to all decrees including d'^crccs relating to moveable 
as well as immoveable projierty^ and to decrees for the restitution of conjugal 
rights ® But it does not enable the High Court to slay proceedings in a Court 
not subordinate to it ’ 

This Rule is not oxhausme of all the circumstances in which a 'tav 
of execution can be granted under the Code Thus — 

(1) Under O 20, R 11 the Court wluch passed the decree can post- 

pone the paynnent of the amoimt decreed ® 

(2) Under 0 21, R 26 the Court to wluch a decree has been irons 
ferred for execution can stay execution under the arcumstaiico 
mentioned therein 

(3) Lnder O 21 R 29 where a suit by the judgment-debtor again*t 

the decree-holder is pending execution of the decree nny be 
stayed 

(4) Under R 6 sub-rule (2), mlra, the sale of immoveable propertv 

in execution of the decree appealed from may be stayed 

(5) Under 0 45, R 13 the execution of a decree against which an 
appeal IS preferred to the Pmy Council can be stayed 

(61 In cases not covered bv any of the said provisions a sale or 
execution can be stayed under the Courts inherent power'® 
See also Note 2 to S 151 under the heading Stay of execution 
and other proceedings ' 

3 Rule doe* not epply where decree ha* been executed ^ 

The Rule docs noft ajjply where a decree lias already been executed 
But, where a lespondent prcvcnicd an order for stay of execution being 
passed by representing to the Court that tJicrc was no appbcation for exe- 
cution, and immediately afterwards appbed for execution m the lower Court 
and obtained a delivery of possession, it was held that the respondent 
2 


. . 1’4 

1 (l!)0J) 5 Cil W N 7Sl (7J7) 

4 (lOIl) J Iiid Cis 8C2 (tiC,) 

5 (IhCS) J bulli X\ tt 448 (448) 

C (16J4) 1804 Pun Re No 2 p.ne 2 


7 (1031) 1031 Xn 37 (7H) 35 Ml IM) 

8 (1027) 1J27 XI id 410 (419) 

0 (IJ3211J32 Ml 238(238) jl Ml 344 

UJ10) 7 I C 1017(1017) IJlOl'uii ReN> Si 
tlJl ') J J1 • 1 a 313 (3U) 4 I U r J UT 3,1 


by certain date n one uiiclct b * 
andS 148 applies to »ucli ci 
N 3 


^eal'.o (IJIG) IJIC Cal -72 (27’ 
174) IteCLiser RrauloJ j 
rin kc c-t Uo— Xpival tih 1 
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guilty of ovcr-rcacliing the Couit, and tliat the dclitcry of possesbion coiild C 
r.ot be allowed to stand ^ 

3a Rule applie* only when decree under appeal is capable of execution 

This Rule will apply only when the decree under appeal is capable 
ol execution.^ Thus, where an appeal is filed against an order oierruling the 
objections of the judgment-debtor to the execution of the dcciec and the 
appellant applies for stay of sale tliis Rule has no appLcaiion ^ But the 
Court lias power to staj the sale under its iiiliciciit jiowcts apait fioni the 
proiisions of tlus Rule. 

4 Slay of proceedings 

The mere tiling of an api>cal does not suspend the operation of .i decree 
a: d .5 no bar to proceedings bcaig taken under the decree except so far .is the 
appellate Court orders otlierwisc * Under the old Code thcie was no express 
provision for stajtiig proccedmes under the lower Coiut's decree, other tlian 
execution proceedings * It was, howexer, held that the appellate Court could, 
under its inherent power, stay sucli proceedings* Tlic picsent rule now oxpiessr- 
Iv authorises the appellate Court not onI> to sta> tlic execution of the dcciot, 
but to staj proceedings under the decree as well * Thus in an appeal from an 
Order directing the issue of a probate of a will, the appellate Court can jwss 
an order stajing the issue of probate * In an appeal against an order .ip^ 
poiimng a rcceixcr, the appellate Couit can pass an order diiccung the icccner 
rot to act Ull further orders ® hi an appeal from a preliminary decree in a 
partition suit’ or in a mortgage suit* further proceedings can be stajed under 
this Rule SimiLirl), in an appeal from a prchmuur> decree in a suit for ic- 
counts an order can be made staying enquiry into the accounts pending the 
a ppeal ^ though as a general rule no such siay will be allowed, unless ir- 
Reconcr liid tuned'mir iIk . 1 1 (. il W V .ft* (204) 

IS iniructuous) «;<( xUo (I'lOOM Cil f rim 2H31 

3 (1023) 102« I’dt 4J(X)) Ml 

Note 3a I (lOOl) U C il 722 (724) (f I ) 

1 (1^33) 1033 Ml CG4 (Oflj) (lOOfi) C (. iJ L J in 2't (34, 

3 (I'WI'I) 1^133 Ml GCi (005) Tbi |t t i ,i flOOfi) 33 t il 027 ('432) 

otibisiule i- 10 .fuimv d> i.oi I 1030 Lih l0-< (lOsi 

»pilx lul M... (1021) lOj) I'li 323 (4.1 

Note 4 -.301 O lul t. I s33 (S9i) J he 

1 'mu) 1918 1» f 151 (1 41. I •! C'O iu Uhpi. iii the l ibC that under 

lud Xjni 52 (r C) Uulo 5 tho ipjKllUp Court cm only 

mu) 1 121 Lali 360 (560) Meip f»it lint 'ti\ eteciilioji imJ jjot procted 

ippial i> peudiiig w >io Ills, III le mgs uiidci i dccice iiid its [>ov\er 

fusi> t ) issue « iiimt for iiics4 to n [iiucecdmps uiuloi a decree 

I Ml) ion XU (3^^) 53 XII 2S3 (). Ill iiiidei Rule 5 Iml uador its 

I’lOtocdi rclitiijc I the pis lu.. ‘ 

« 1 fiu.l d. I,, 

are pio eehii^s uud r I rle.uc ' 

(1SS3) 0 Mid 98 (')J) r v* 

(1021) ri2l U H 5 (7) 41 1 UHt 7 (1 123) llllud t >> 3s3 ( t'l) (I .h) IWrtilioa 

4105(1) 1030 Pat 227 (221) „,t 

[beo (1908) 12 Cal \\ N s3 hm, hkt) (1 i33| i<i3-i I )i TfiO (T H) Pricti o of 

/ j 2>arlf dccioe- Xinclt m j ud I ili < Hic,b l '.iirl i- to -13% j ro 

lug—Lower Couit i iii deil witli loliiit, 

lilitalion to *ct isidc ri narlt fl M2) l‘M2 T ib 271 (272) Mrvrt|.i,.Q 

dcsree] s 107 lud C is 4^6 (1&7) (Lab) 

[boo aUo (1033) 1033 Lib ’'24 (72 ) '3.t (t>05) m35 Lab 191 (1) (181) 

ApiK.al from iirchiniinis de iti • isliiiiiaan dtcioe ipj^aled from — 
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IS filed froux an appealable decree, the Court which passed the decree 
the execution to be stajed but not of other proceedings under the decree Nor ir 
such a case has the appellate Court any jurjsdiction to order the «ta) o* 
o\ecutiou of the decree “ 

The object of the Rule is to see th''t the ultunatcly successful part) gf’s 
not mcicly a barren success but is able, to icap the fruits of his success^ ■> 
the same tune the decree holder's right to icai> the fruits of lus decree shoi^a 
not be lightl) interfered with ^ Tins Rule combines these two principles and 
while It provides for the execution of a decree being staged pending an appe^' 
It restricts the circumstances under which such stay may be granted 

The Rule applies to all decrees including d^'crccs rclatmg to 
as well as immoveable property® and to decrees for the rcstituuon of conjugal 
rights 6 But It does not enable the High Court to stay proceedings in a Court 
not subordinate to it 


Plus Rule IS not exhaustive of aU the ciicumstances in which a 'ta' 
of execution can be granted under the Code Thus — 

(1) Under O 20 R 11 the Court winch pissed the decree can 

pone the ixivmcnt of the amoimt decreed ^ 

(2) Under 0 21 R 26 the Court to %\hicha decree hos been tro'^^ 
ferred for evccution cm stay execution under the arcumsia» ^ 
mentioiKd therein 

(3) Under 0 21 R 29 where a suit by the judgment debtor aga® 

the decree-holder is pending, execution of the decree jna' ^ 
stayed 

(4) Under R 6 sub tule (2), tnira, the sale of immoveable pwP®^^ 

in execution of the decree appealed from may be stajed 

(5) Under O 45, R 13 the execution of a decree against winch an 
appeal is preferred to the Pmy Counal can be stayed 

(6i lu cases not coveted bv any of the said provisLons a sale 
evccution can be stayed under the Courts inherent power 
See also Note 2 to S 151 under the heading Stay of exccuucci 


and other proceedings 

3 Rule does not apply where decree ha* been executed j 

The Rule does nca apply where a decree has already been executed 
But, where a lespondent pievcntcd an order for stay of exccuUon heir„ 
passed by represenung to the Court that there was no applicaUon for exe- 
cution nnd immediately afterwards appbed for execution in the lower Cout 
and obtained a delivery of possession it was held that the respondentj^ 


2 (1021) 1921 \n 211 (214) 43 411 513 
(1921) 19’1 Ml 342 (344) 43 Ml 193 
(1872) 17 Sutli N\ R 341 (342) 

(18u0) C Suth W R Ml, 15 (15) 

(1909) 4 Ind Cas 309 (309) 5 L B K l-»4 

3 (UOi) 5 Cil W N 7S1 (797) 

4 (1311) J luJ Cis SC’ (bO)) 38C»I7^4 
^ (1608) J Suth W R 448 (448) 

0 (1804) 1894 Pmi Ri. ^o 2 i«§e ' 


1 (1331) 1931 Ml o" (55) O3M1180 
8 (1927) 1327 M »d 410 (419) 

3 (1J3.MJ32 V11238(538) A Ml 314 
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Sailt> of oNCr-rcaclung the Court, and tliat the ddnery of posiession could 
not be allowed to stand" 

3k Rule appliet only when decree under appeal i* capable of execution 

This Rule will apph onl> when the decree under appeal is callable 
•ol evccution ^ Thus, where an apixial is filed against an older oierrukng the 
objections of the judgment-debtor to the execution of the decree and the 
apjiellant applies for stax of sale tins Rule has no appLcaiion ^ But the 
Court lias power to sta\ the sale under its inherent powtis apart from the 
piOMsions of tlus Rule 


4 Stay of proceedingk 

The mere tiling of an appeal does not suspend the operation of a decree 
ai d is no bar to proceedings bcjig taken undci the decree except so fir is the 
appellate Court orders otherwise* Under the old Code theie was no express 
proMsion for staling proctcdins^ under the lower Couits decree olhci thin 
execution proceedings * It was, howcicr, held tliat the appellate Court could 
under us inherent power stay sucli proceedings® Tlie picsent rule now expiess- 
Iv authorises the appellate Court not onlj to sra> the execution of the dccice, 
but to sta> proceedings under the dcciec as well * Thus in an appeal from an 
order directing the issue of a probate of a will, the appellate Court can piss 
an order stajing the issue of probate * In an apjical against an ordci ip^ 
poumng a rcceiicr, the apiiellaic Court can pass an order diiccting the itccncr 
not to act till further orders ® In an appeal from a preliminary decree in a 
partition suit’ or in a mortgage suit® further jirocccdings can bo stajed under 
this Rule SuTularl), in an appeal fioin a prehnunarj decree in a suit for ac- 
counts an order can be made staying enquiry into the accounts pending the 
appeal* though as a general rule no such stax will be a llowed unless ir 
Retcncr liid cxrncd iil ilu idrc i \ .A4 (2G4) 

udrucluous] «5(, »lo(liOf)SCn f r i HUl 

2 102S 40 t-’O) 11/ 

Note 3« { fjocitt » <■ «» ".'2 (B f > 
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rcp^rablc iiijU'! is likcK to result lo tlit appejaiit, b> ih t such an order ^ 

The High Court can under this rule read with S 47, sub S (2) of 
the ProMiiml InsoKen^'v Vet suspend a sciuenct of iinpiiboiinKiu passed under 
iluit Act pending the dispos'd of the appeal from such stntencc 

\ proccedmg lor rcstum on on a decree btiiio niitd or reierstd i> 
lot a proceeding under the decre wjiluii the nicamng of tins Rule and can- 
not be stajed^’ But an application for iiosaCsston is a proceeding under the 
order conhnmng a '^alc and the appellate Court can under this rule, order 
the '^ame to be sta\td pending appeal b> the judgment-debtor against the 
order conhrming the sale 

VVhere proceeding'; as disunct from cxcciuion of a decree, are stajed 
b> an appellate Court, sub-rule 3 of ilus ru'c docs not appJj as such and thcre- 
k re the funuslung of secunij li not compulsor\ though the Court has a 
cLserction in the matter 

The Court can make the |)a>nient of interest a condition for stajing 
e\e ut on of the decree 


S Stky of execution when may be sranled 

As has been seen ut Note 2 aboic, an appellate Court has no power 
before an appeal is hied before it, to order the sta> of c\ccuuon of the decree 
of tlic lower Court It is the Court which passed the dc rcc that can m such a 
ca«e, sta> the execution of the decree • An apphcaiion for j»ta> of cxccuuon of 
a decree passed on the original side of the High Court m \iew of an intended 
appeal must ordnanh be made to the Judge who ircd the case ^ If is, bow- 
e\er, essential for the ai>plicabilii> of sub-rue (2) that the uecree, »he 
execution of which is souglit to be sta\cd should be an appealable one, and 
that the apphcaioii for stay is made before the expire of the period of bmita- 
t on lor the appeal ^ Thus if a deexee has become hnal and unappealable the 
Court has no power to sta> the execution thereof in \at\\ of a pending appli- 
cation for re\icw The f ct that a prehnunar^ decree lias been appealed, 
aga list, docs not empower ibc Court to order the sta> of execuUon of the final 
dcirce in the suit from which no apjical is imciidcd to be preferred A 
Court cimiot under this rule order the sia> of execution of the decree at the 
instance of a person not x part^ to the suit, wlio el luns imino\ cable pro- 
pcrt> l^ble to be taken under the decree *= 

After an appeal has been hied from a decree it is onl> the appellate 
Court tliat ean under this rule, sta> the execution thereof, the lower Court has 
no power to do so,^ though it can grant tunc to the judgment-debtor to eiiaVe 
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hjn u obuin a staj order from the appellate Court ® The appellate Court may 
grant a 'taj c\en where an appeal has been filed m forma pauperis and the 
applica ton for leave to appeal a pauper is pcndingr disposal®* But in order 
that the appellate Court ma> exercise its poners under this rule, it is neces- 
sary that there "^lould be an appeal pendmg against the decree the execution 
of wlurh IS sought to be stayed Thus, where an appeal is filed against tan 
^rdCt ritusing to set aside an cv parte decree, the appellate Court lias no 
powc- to stay the execution of the decree^ though the original Court can 
postpone the sale m execution of such decree, under the proxasions of O 21, 
R 69 Similarly, the appellate Court cannot, in an appeal against an. order filing 
an avard stay the execution of the decree on the award ® It has been, however, 
held b\ the High Court of Bombay in the case cited below,® that, m an appeal 
front an order refusing to set aside an award, it has inherent power to slay the 
c\e'~ution under the award 

Rule 6, sub rule (2\ infrOy provides that the Court winch passed the 
decree may stay the sale in an execution of the decree This, however, docs not 
affect the powers of the appellate Court under tins rule to stay such sale Nor 
does the refusal of a stav under tins rule bar an applicanon under R 6 “ A 
‘tay mav be granted though the decree may have specified a date within vvlncli 
the mdgment-debtor should comply with it and sucli date has passed witlioue 
\hc juJgment-debtor doing so *• 

It his been held by the High Court of Lahoic that no order staying 
cxc'^uiion of the decree appealed from can be made when no execution applica- 
t on has been made or is pending before any Court It purports to relyl 
upon the underment oned case of the High Court of Bonibay^^ which was a case 
ot a stay of a safe under the section corresponding to R 6, which requires an 
application for execution to be pending before the lower Court The said deci- 
sion of the Lahore High Court cannot be accepted as laying down the correct 
law 

6 Sufficient cause * 

A Stay of execution under tins Rule cither by the appellate Court or 
bv the Court which passed the decree, can be ordered only on ‘sufficient 
cau^e being shown for such stay * A stay will not be granted where the 
appeal doea not raise fairly arguable questions - The mere fact that the penod 
of b 11 iTion for appeal from the decree has not expired is not a sufficient 
< ‘ idering the slay of execution of the decree ^ The fact that the 

judgment dtliii r b is been constructively guilty of contempt of Court in not 
liaving complied with i decree which specified a certain time within which 
he should have done so does not disentitle him to an order for stay* See 
11 (l‘J00)25 219 (’44) 

1 > (1901) 4 Ind L !<. 71C (749 7oO] (C il) 

IJ (1020) W-O LiU Oil (973) 

(IJ21)U1 Ind C»i b97 (f>97)(Lil)) 

14 (IJOl) »7 Boat SfiJ (jS3) 

Note 6 

1 (l‘4J8U&u,li W R 443 (449) 

(1911)yindCivfiC2(KCV) 33Cvl754 
(1872) 17 buth W R CJ (70) 

» (1912) 17 Ind Ca-, 219 (221) (\Iftd) 

3 (l>^K;)SSolh \\ RMuM(X3) 

4 (l‘C9) 4 lad L li 740 (743 700) (Cal). 
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secuntj for the perforiiimice of the deciee that may be ultimately bmdmg upon 
him ^ Thus security may be ordered to be given for the lesntution of mesne 
profits which may be ultimately declared due to respondent 2 A stay order on 
condition of security being given comes into operation only on security beuig’ 
given 3 

The Court should not accept any security without inqumng into its 
sufiiacncy ** The judgment-debtor must be allow ed an opportumty to show 
that the secunty ofiered is sufhaent ^ A sccunty, the enforcement of wluch i> 
likely to lead to UtigatLon. should not be accepted ® 


Stay of execution is often granted on condition tliat the appellant de- 
posits the amount of the secunty in Court In such cases if the appeal is dia- 
imssed the money so deposited is held to the credit of the decree-holder The 
depositor cannot withdraw it’ even if the decree-holder has failed to apply for 
execution witluii the presenbed period of Jumtation ® A decree-holder attaching 
the amount in execution of his decree is not entitled to chum any portion 
tlicreof in preference to the dccrcc-holdcr wath reference to whose decree 
the deposit was made® If the sum so deposited exceeds the sum ultmia-tely 
awarded to the decree-holder at should be applied towards tJie payment of 
the costs Where, however, the judgment-debtor satisfied the decree othenvise, 
the sum deposited as security should be returned to him See also the under- 
mentioned case * 1 * 

A sccunty bond hypothecating immovable property is chargeable with 
stamp duty under Art 40 of the Stamp Act, 1899 According to the High 
Courts of Madms” and Rangoon** such a bond fora sum exceeding Rs 100 « 
compulsorily registrable The High Courts of Lahore*® and Bombay*® hate 
on the other hand held that it is not 

After execution has been stayed on giving sccunty, it is not open to 
the judgment-debtor to cancel the security bond*’ though, wlierc it is no 
longer required the Court may cancel it *® 

As to the enforcement of secunty bonds given under this rule, see 
Notes to S 145 anic and also the undermentioned case *® As to the form of 


Nate 11 

1 tSco (ISGO) 18G5 BourKo O C 103} 

11936) 1J35 Mad 43 (4G) 68 Mvd 110 Pro 
visiOQ ns to sccunlv is vnaiidalor} 
(1034) 1931 Nvg ICO (1C2) B 5 docs not 
ctnioner Court to impose tcims prior 
to gianting stay — But conditions 
imposed by sub cl (3) innst be tnl 
mud, or decree bolder mustconsent 
— blflj order vntliout making prori 
810 U for security is illegal 
(1920) 1920 Lali 4C1 (405) In ( tet it is tlio 
duty of tbe judgment dcbtpr to ask 
tbe Court to ftx tbo nmoiint of 
Eecuntc 

2 (1914) 1914 lun L It ^o o9 jugc 162 

3 (1924) 1924 All 093 (099) 


10 (1931) 1931 Cal 4T4 (4'G) 58 Cvl 1 

11 (1911) 12 Ind CiB CJ2 (G93) (Mvd) 
lla(l93>) 1935 Bom 200 (’00 201) Decree 


notes — Such investment increasing 
in vxluo bj dite of appellate decree 
—Decree holder is enlilJcdouly 
decretal amount and not what*® 


(I93l) 1034 Lab 133(142) Ovcrrulug 
Lab 6 

1C (1928) 1923 Bom 42 (44) u2 Bom 72, 

17 (1920) 1029 Lah 'CJ (7*0) 

18 (18 0) 13 Suth tv n 40J (4Cb) 

19 (1934)IJ31 Mid 1 (3) 67 Mad 21S I® 



I. 


St a B\ \ppLLLVTi Court 


2627 


security bond, see Appondi-c G, Form No 2. ( 

12 Liability of Surety 

ScL Notes to S 145 ante i,tncraUy and also the undermentioned ciscs ^ 

13 Right of Surety to appeal — 6 i. S Its Note 12 

14 When respondent is insolvent 

Where the respondent decjtx-holdcr was an insolvent and the appellant 
judgment-debtor applied for stay of execution as to costs, he was ordered to 
pay the costs to the respondents solicitor on lus personal undertaking that he 
would return the amount, if the appellant succeeded m the appeal ^ 


15 Insolvency of appellant and deposit 

Where execulion la stayed on the apiJcUant depo'-itmg in Court the 
decretal amount and the appellant is thereafter declared an insolvent, the 
amount deposited in Court is payable, on the apiwal being dismissed, to the 
decree holder nnd not to the Official Assignee ^ 

16 Effect of stay order 

The lurisdicUon of a Court to deal with further proceedings under 
the decree cea*es when the appellate Coiut stays such proceedings, and an order 
passed wlule the stay order is in force is without jurisdiction ‘ Where the stay 
order is conditional on sceunty bcuig given it does not come into operation 
till such security is given and docs not alTect the validity of a sale held after 
the order for stay and before the giving of the security * Where an order for 
stay is set aside on the ground of fraud the effect is, as if the stay lud never 
been ordered at all 1 herefore a sale held while the order was m force, is vahd * 
The appointment of a receiver does not operate as a stay of cvecution * 


17 Effect of uncommunicalcd ord«r claying execution 

There is a conflict of decisions on the question whether cxccuiioii 
proceedings held by a Court after iiassmg of an order for stay, but before 
the coQimunicaiion thereof to the Court, arc vaUd It has been held by the Cal- 
cutta High Court tliat an order for stay of execution takes effect as soon as it 
IS passed and not after it lus reached the executing Court, and that therefore, 


a sale held after an order for stay ha 
execution Court is invalid ^ According 
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s,u> of cNccuiiun opcntcs oiiI> from ihc time it is conmiunicatcd to the 
cxtcutinn Court nid liLiice a sale held before such coniinunicatiou, is not 
iniilid * \ •siinihr \ic« Ins been tahiii b> a lull Bench (tf ilic \llalubad Ihkh 
Court ^ But m < pnu )n was expressed there n tliai if tlic dccrcc'lioldcr hunsclf 
wi'> lilt purtlustr lilt silt would not bt i ilnl as he lakes the proiicrty 
subject to ill orders taide m the suit The Boinbi> Mij,!! Court Ins licld tliat it 
IS dilhcuit to h> down i pnnaplt as to the inoineni of eijicrativcncss of the 
sta> order \rcordiii;' to tint liikh tourl a Kf*- deal dcjicnds on the nature 
of the order the question of i,ot>d faith and other facts ^ According* to the La- 
hore Hij,h ( oiirt i salt held before the sta> order reaches tlie auctioneer is 
\alid^ I In IIi;.h (curt <f kiiij^tKiii has held lint sucli a sale is illcj,al * 


18 Co«l« of applicftlion 

It lias I 1(11 he’d be tlx IIii.h ( « uri of Buttilia> tlut 111 the a!>-<nce of 
peril' (ircimis in cstlie ;.«inral roc is that the i sts of the iiqilicalion for 
sti\ sin uld bi i(Nis m the ipjnal' Hu Ibkh (curt of Calcutta lias on the 
other lum 1 held tint the order for sia> is oiih in tndnltuncc shown to tlic 
ipjilLant inJ tlierefoc lie should l*c nndv to piv the costs thereof 
thuuj.h he 1 $ su cessful in his ipphcaiiin^ 

19 Appeal 

The eiuestum wliethcr an order Krumni. or refusinj; s[i> of execution 
Is aiipeahhle or not de|)cnd» upin the (|ucstion whether such an order fall* 
within S 47 \8 to this set UeiKraBy Notes 44 04 ami 80 to S 47 and 
till umlcrtmniiom I < is(s ' It w is held m the unde rniciittoncd rase that an 
uidc’ leject-nj, the sc unt> oilernl iiul ordentik c\eeulion to continue is tot 
(11 itiK untiiih tt I rcfuvil to st i> the cxcrutian of the decree md is iwt, 
tlicrcfeire ipiH ilible as a decree under S 47 * 

20 Letter* Patent Appeal 

\n order j,rantiri; or rtfusnqj sta> of csecuiion is a judgment 
within the incamiiR of the Letters Patent and is ai>pcabbJt as such * An order 
rclaiini; to the siifficmc) of the stcuni> tendered docs not come within the 
pun lew of S 47 of the Code nor ts u a judwmcul with m the meaning of 
, ay o» IJ) 

. 2. U8a&)2S td 393 I&ai) 


V i>crson TT Ai/ lie Ruillv of conlcwit 
Although the order ol Court which 
ho Alleged to Into wilfully di>oU;%e<l 
has not been olhcially cominuiiiratcd 
to him ] 

p in 

. I 

1 (1923) 1923 Bom ISO (100 101) Bom 

200 

5 (19301 1930 Leh 17 (IS) 

(But seo (lOr) 1017 Lali 33C (337) ] 
f (1033) 1033 Kang 41C (US) 11 Kang 410 
, Note 18 

1 (1932) 1932 Bom 12" (123) 50 Bom 3"6 


Note 19 

1 (1923) 1923 Lah41C(l4C) Order rejecting 

surelv n onB nii interlocutor) orJ<-r 
and does not dcletmuio tho rights of 
{wrllcs and I* thcretoro not nppc'l 
Able as A docreo under S 47 
(1893) 1 Oudh Cas 102 (103) Order refusing 
etaa i* dccne under S 47 “1*“ 
aj peiUl le 

2 (1927)1027 L.kh 527 (623) 

Note 20 


order refusing sUy 


judgment J 
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tlie Letters Patent “ 

Appeal to (he Privy Counal — An order refusing to stay e\ecution is 
not a linal order Mitliui the meaning of Cl (a) of S 109 of the Code ^ 

21 Revision 

This rule docs not api>l\ to applications for revision t But, as has been 
seen in Note 2 abo\c the Court has an inherent poivcr of stay under S 151 ^ 

22 Review 

An order of stay of o\ecution made under this Rule is open to review ^ 


R. 0, [S 34G] (1) Wlietc an oidei is made for tlio execu- 
g ^ ^ tion of a decree h om whicli an appeal is 

order“fo/ e*e\*uuon pendins, the Couit wliich passed the deciee 
decree appealed shall, on siiflicient cttuse being sbo-wn by the 
appellant, leqime securitj'* to be talen ior the 
lestitution^ of an ’ ’ ’ u; Juts l)een taken in 

execution'* ot the of the laliioofsuch 

piopeitv and foi deciee oi older of the 

Appellate Coiut oi the Appellate Court may toi like cause direct 
the Couit nhich passed the deciee to take such security 

(2) TlVioe an oidei has been wrtdc foi the sale of immov- 
able piopeitj in execution of a decree, and an appeal is ponding 
from such decree, the sale shall, on the application of the 
judgmenffdobtor to the Couit uhich made the oide), bo stayed® 
on such teinis as to giMng secuntj oi otheiwiso as the Couit 
thinks fit until the appeal is disposed of 

[1877— S j4G, 18G1— S 3G ] 


Synopsis 


Note No 


Legislative changes 1 | 

Scope and applicability ot the Rule 2 

Reslilution— 5ci S lit <l 3 

Secur ly 4 

Property wh ch may be or has been 
taken m execuL on 5 


Registration and attes tation ot security 


Note No 


bond ~Set 0 41 K ^5 6 

Mode of enforcement of security bond — 

See Notes to S 145 a le 7 

Stay of sale of immovable property 8 

Petition to stay sale where to be made 9 
Appeal 10 

Form X 1 

Revision 12 


Otha Topics 

EQect of stay of silc See Note 8 Pt (l) Pt (3a) tad Note 9 It {'’) 

lotccs of the niptllite Court See Note'* 


1 Legislative changes — 

The present Rule corre ponds to S olC of the old Code sal] ct to tie folloniag 


2 (1927) 192’' Mid 398 (401) 50 Mad 380 

(See also (19- ) 1927 Mad OB'* (592) 
Order gri itiiig an lujuucUou stiTing 
exccut ou la ipjcilablc 3 

3 (1011) 10 Ind Cas 414 (445) (Cal) 


Note 21 

1 (19 9) 1929 Eih IC" (1C'') 

•• [See (1911) 9 Ind Cas 3’3 (S'*!) (Cal)] 

Note 22 

1 (lSo()9 111 *G (10 4 ) Ordermade without 
junsdictiou— Reviewed 
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Sicii;iT\ IN C\si. oi' i:\iciiTios 


bcir. 


If TLo Awc Ij "or Im Ixcu laViu* l«M a lilrj m kUb-ruletO Si« holoS, 

ui/rrt 

TliO wtuls 'lir niofifv * (H.cuit4tl iflrr ilie wckU 'in (xirutirii cl 

idicrio' in tLi liiird |Aia c>( Ilia <11 mciIoii [ir rfi>{io{iiliD;; to KulrtuI^ (^) 
ot tlio prc'^nt Hull] t>k\o Ucti multnl ruli-ruli' (J) o| {lirt D *11 

tlfcmi wlullicr jIkj uii cUitct* !»r (1 1 |iA<ni(i>t <I infiio\ <r not ri« 
ilrci'loiK luuUr tK >11 MctI n m]’< n llu jiianin;; <1 tic riii« • " 

lUcrrc f< r iu( ru < ' nn onlr rl aralcinlc Inlcu now, 

*1 i he wc rilt ' to llic Cr ltd wlilcla lHil« Itin <rlij in <,ti| ml* (.') ite fio 
.Note x„/r, 

2 Scope and applicability of the Rule 

In or<ltr ilwt tins rule a|>i»l> ti cj»cniia! iIi ii .in .ippta! sliouM 
lie ptmlinK .i;, unsi tlic tlccrtx. iimkr cvccutum, aiij .in order slioiild li.avt been 
nvidc for till cNccntion of the ilccrcc Wlicrc iIicreforL, no .ipjicnl lias been 
liltd .nKanist the decree* or wlicrc no or»lcr for cxtcunon Iiis l>ctn nndc,’ 
there c.in be tio order for <.tcuni> for restitution luidcr tlus rule W here .^n 
npjical IS onl> at'iinst i jiart of the decree, .m order for eccunt) for restitution 
cannot be liaised with reference to the iMirtlun noi njijic.'ilcd against * It i> 
lompcient foi tliL trul Court as well .is the apiiclbtc Court to pass an order 
for sccunt) under tlu'. rule 'fhcrc is, howcicr, a tlisiinction between ihciwwcn 
of tlu two Courts The Court wluch jmsed the decree skill, on sufiicfcnt 
t.aust bcuig sliowii, rcipurc sccurit>, while the upiK-llatc Court rni7} for 
lausc, ehrcct the tnd Court to taVo se-cunij The rule applies onl> to parlies to 
the suit 

Pending .an api>c.al tu the Pne> Council iht trial Court has no ]uri»* 
diction to luss .an order for sccurii> uiulcr tius rule Tlie nuattcr is goicrncd 
liy the provisions of 0 45 and not ii> this onltr* 

3 R«»litution S,',’ N lit ttiiU 

4 Security, 

A surct> i» not eliscluirgcd tiiereJi **> rta-oii of the death of the dccrco- 
lioldcr * Where under a decree for rcdcinpiion. the mortgagor dccrcc-lwlelcr 
deposits the niortg.agc money in Court .and .applies for execution of ihe decroc 
the monc> so deposited can be accepted as sccunt> for resutuuon under tins 
rule * Where the holder of .a ilccrcc for monc> is walling to giw sccunty for 
restitution, the Court should jiot ordinanl) gr.ant a stay of cxccuaon of the 
decree 3 As to tlw extent of the lualnluy of the surety, <?£? Note 8 to S 145 
and the eases cited below * 


5 ‘ Property which mey be or be* been (ehen m execution 

riic words in the rule ’or lias been taken" arc new and make it clear 


Order 41 Rule 6 — Note 1 
1 (isaa) 25 Cal 322 ^323) Decree for aneai* 
(IrciitK jeerro (or inoiicv* 


wot declared to bo olmgtable on 
specific imniOTXblo projiertj 
decree for money 

Note 2 

(1860) 8 All C39 (040) 

(1887) 9 All 30 (41) 

(ISGC) G fiulh W U Mib Rul 1C (!') 


2 (1901) 
a (iwoo) 


Ta (1932) 
i (I'las) 


(1917) 

(1912) 


a (18S9) 
i (1S93) 


25 Pom 583 (583) , 

18^0 I’nn Ito No 120 ingoS92 Jn 
siicbticn. 0 , stay rf cjecutinn can 
not bo gtuiiUd 
1032 Bora 320 (32G) 

1923 ItanB 254 (235) 3 Buig 1^5 
Note 4 

1017 Cul 594 (395) . 

15 1 0 3S3 (3S3 3S1] (Had) Po' AW"' 

Ilahira,J contia, SuiidaraAyjar J 

1 13 Bom 241 (241) , ^ . . . 

H893BoraPJ523(580) Soittyforlui 
tillmB such oidera or deejeea as may 
lo giron in appeal — Held surety 
liable for costs awarded in appra* 
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that secunt> for restitution maj be ordered e\cn after property lias passed 
into the lunds of the decree holder in cvccution of his decree ^ They give 
effect to the case cited below’ under the Code of 1882 The \iew seems to 
ha\c been the same e\cn under the pre\ious Codes ^ 


6 Registration and attestation of security bond— '5^0 41 It ^ 

7 Mode of enforcement of security bond — See N tes to S 14^ o / 

8 Slay of sale'of immovable properly 

Sub-R (2) IS a mandatory provision It is, therefore incumbent on 
the Court to sta> the sale of iminotablc property, on such terms as to giving 
''Ccunti or otherwise as it thinks fit ' An order for stiv of sale can be 
pas'cd even where the sale lias already taken place provided it has not been 
confirmed * The sub rule applies also to sale of immovable property m execution 
of ximortecge decree 3 Where a person has become liable as a surety for the 
performance of a decree and an order for the cvccution of such a decree by 
the <ale of immoveable properties is made against him under S 145 anie, lie 
Is a judgment debtor within the incaniiig of this rule and is therefore ciiutlcd 
to apply for stav of execution 

The expression on such terms as to giving security or otherwise in 
sub rule 2 <’f tlus RviU mtans that the terms ma> be cither giving security 
or ail' otlKi tciin such as the deposit of the decree amount in the Couit 
ordenng the stav The Court lias thereforo jurisdiction to make it a condition 
iluit the staj would be given oiil> on the judgment'debt.or depositing the 
decree amount in Court 


All order for the stay of sale of immovable piopcity under this lulc 
docs not preclu de the execution of the decree m other w aj s, eg b> procceil- 
(1033) 1J33 300 (310) Suristy bond for (1024) 1024 Lab C31 (031) 

alloMiDg execution of a decree jend 0024} 1024 LaJi TTl (C*S) 

mg arpci) — Appeal comproini cl (1029) 1020 Lab 03 (CO) 

gnmg tunc to itmcipl debtor— (1011) 0 Lid Cas 323 (324) (C <1) 

Surctr not paiti to coinptomi o — (1028) 303 Lid Civ 2i2 (Lib) 

Surcti iv (hvcbirged (lOU) 11 Lid Ci« 22 (2'') (til) 

Note 5 [Cut eee (1032) 1032 til M (5^2) 

1 [hcp (1028) 1920 rat 187 (183 180) In I hi bub rule (2}i3oij1j complemcntiry 

CISC it wis beld tbat the Court has to It 5—Tlioro is no p( (lyntinn to 

iiJirrmt pouer to order <«curitr lo 
*uc(i i else Tbe learned Judgci 
hcciu to biie o\erlool>ed tbo fict 
tl t nudec tlioiic«cnt Rule it ii 
I t Tc c 9ir\ to resort to inbercnt 


2 (IX)C) 33 Cal J (OJli 

3 (1SC3CO)10 Moo lud VinlOf (ooi) (P C) 
(16G7) 8 Sutb V\ 11 144 (Uf) (F b) 

(1872) 17 Sutb W RjiK ’I) '>peciaUm 
such is waste tolepioTcl 
(Dut SCO (18.0) 7 lum nOR \C 
122 (124) bo power to Older cenritv 
(or rcslitutiOD after Jropertr biK 
passed ml I binds of a sucres lul 
pirty] 

Note 8 

1 (1J25) 1025 Ijib C9 (09) 


Rago suit— tpplitilion for creculioii 
f final decne— Vppeal must to 


(bcoiho(1934) 1134 I-ib 117 (U'l 
Mortgage decree— Properties 
loratmgiu value and cai«blc cl ./■— 
destroyed Li fire etc— Ilclo.* 
log sale Judgmeut debtor lb 
a»icd to furoub securitri-. 


(1033) 1033 All 732 (733) 5 Ml 9o cnc> tbit niav occur la 

Where nijlhition for sU} jsmade on sale] 

Court ought not to disini « exccu "> {19341 1034 Eom 253 (1,4) 

tiou apilicition U (!0‘14) 1034 Mid 700(.09 * —J. 
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> mK tlic. nioviablis of the judsmciu-dcbior ^ Where, on the rejection of 

i cl lun putuon m execution proctedniKs, tlic clainunt filed a suit for a 
declaration of his title and on its hunt; disnusstd, appealed from the decree 
and peiulint; tlie api>cal applied for i sta> of <ialc, it uas licld that the sale 
could not he 5ii>ed nusmueh is the ride apjihcd only where the* apjical was 
Ik nii'-t the decree winch iias to bi lucattd and not where the decree 
ippe.iled from \v is dllTerent from the decree to be executed * 

0 Petition to (lay •ale where lo be made 

The words to the Court wluch made the order in sub-rule (2), which 
ire new sliow tleat an i|)pliciUoii for sLi> of sale under tliat sub-rule should 
be neuli to the executint; Court and not to the apiiclla c Court * fins is in 
ncordanc.- with the foil )w derisions under the old Code** But the ^^adras 
llikh Court leas held tleat the ippcll itc (xjurt cm direct i of sale of 

nninoi ible jiro|>ert> l)> virtue of us kuieral powers under O 41, R 5^ 

Ihc Court cinnol, under ilus rule stay the sale in caccuuon of a decree 
jnssed by another Court m mother suit > 

10 Appeal 

\n order rt<juinnk' *-tcunty to be ki'cn for rtsiiiuuon is one falling 
within S 47 and is api»caIabJe |9c“a Note 71-A Bt (21) to S 47, ante] 
\n order icceptnik' or refuautg to accept security is however, not apjicilablc 
either as a decree or order under S 47 of the Coilc * 

\ surety ikunsi whom a decree is soukht he c-xccuicd under S 145 
can hy virtue of tlut section apiKil from an order nuadc against hint m uxccu- 
tion proceediiiks ** 

\ judkinun debtor it whose instance %a sale was stayed cannot sub- 
scnuauly aiipeal from the stay order even assunung such an order is other- 
wise appualable ^ 

11 Form 

I or form of security bond see App C, Form No 3 


Where the Court refuses an appLcation under sub-U (2) of tins rule, 
and declines to stay execution pending appeal, the lligh Court can under 
b 115 revise the order and direct cxccuUon to be stayed on the juclginciu'- 
debtor furmshiiik sccunly ‘ 


4 (1 1.C) IJ 0 Lili 1( J (ICJ) 

5 (1022) IJ.i I »hoS(oJ) Iroier nmoly is 

to nsk lor tcuiionry injunction 
under 0 3J 

[^co loader (1 ’3J) i:>311UC37 
(03*) This rule does I ol in tv but 
the Court c-iii order »l ly under lU 
inhere it jowcfs— Lviii iii such v 
cifo Court wouU be wtine witloul 
jutihl ctioii l( It did not (Ut the 
1 plicai I on terms ] 

Note 9 


Note 10 

(1932) 1032 I-.h 1 0(1.1) 

(SCO ho\ eicr (IJIO) lOU Cil i 1 

lt’2) nuliriorlcr cceptiug »ccu 

ritv niiJ lirccting dclncrj of poi, 
►t-s ion IS u fi lal order and is iireal 
«1 Ic J 

i(18sS)l. Horn 71 (-4) 

(IJJO)1030L«h IJO (191) 


tlo*^a'luo 0^110 projertj attached 
—Held order Inble to be xoTis t 
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R. 7. [S 547.] No such secuiity as is mentioned in Rules 5 O 
No <ecuni to be ^ icquiied fiom the Secretary ot 

requireil from the State for India in Council or, whet e the Go\ ein- 
Sil^oTfiMr mcfr*’ iindeitaken the defence ot the suit, 

fain tiom anj’' puhhc ofheer sued m lespect ot an act 

alleged to bo done by him m his ofticial capacity. 
[1S7T— S 547 , 1S59-S. d40 ] 

R. S. pouets confoteil hy Rules 5 and 6 shall he O 

£«rctsr of poictn ejcnisublc ithd 6 uH ajyjtcal may he oj has been 

nad/ut\ilcuuZ'% pi cfcil cd UOt ft OM t1l6 llCCI CO hut b Om «M Ouhl 

decree ° uHule tii excctUton of such deoce 

Synopsis 

Scope end object of the Rule IfoteNo 1 
1 Scope and object of the Rule 

This rule rs new and gi>es effect to the foUowujg decisions under the old 
Code ‘ It makes the provisions of Rr 5 and 6 applicable imlatis mutandis to 
cases m which the appeal is not from the decree (as contemplated by those 
rules) but from an order in executioa of the decree ^ 

Under the rules framed by the High Court of Patna, the Registrar has 
no power to hear an applicauon under this rule ^ 

Procedure on Admission op vppfal 
R. 9. [S 548.] (1) TTZtere a memorandum of appeal is admit- O 
ted, the Appellate Court or the propei officei of 
random 7f “rr* Couit shall oudoise thereon the date of 

.ppea presentation, and shall register the appeal in a 
book to be kept for the purpose, 
o / . . (2) Such books shall bo called the Registei 

[1877— S 548; 1859— S 341] 

Local Amendment. 

Madras 


presented 


Synopsis 
Note No 

Regitlration of appeal 1 

Ex parte admission of appeal— Power to 
dismiss appeal subsequently on 
ground of limitation 2 


Nolo No 

Second appeal from order of rejection 3 
Withdrawal of appeal after registra 


Order 41 R 8— Note 1 

1 (1001) 23 Ul 731 (730) 

(ISSS) S Ml W N 215(210) 

{lh75 -O) 1 Ul 178(180)(F B) 

2 [boe (1J17) 1917 UUO(IO) Order for sUo 


in execution— Ippial aganut — Vp- 
plicUioa for stay — itai can Le 
granted even after sale but before 
confirmation] 

3 (1932) 1932 Pat 21. (ns) 
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10, Buch lime as tbc Court orders tlio Court shall reject the appeal There again the 

Court IS gi\cn no discrctioniu the matter t 

Compare O 25, Rr 1 and 2 

Under tins rule secuniy for costs can be demanded either before or 
after the respondent is called upon to appear and answer ^ Further, the secunty 
may be for the costs of the appeal, or of the original suit or of both 3 

An order for security for costs can be passed under the rule only 
against the appellant No such order can be passed against the respondent * Nor 
can the Court demand c\en from the appellant, security for the entire decree 
amount Thus the Court cannot while admitting an appeal under R 11 of 
this Order issue not ce to the respondent conditional on payment by the appellant 
)f the decretal amount plus a sum of Rs 500 as secunty for the costs of 
the respondent ^ 

2 To what appeal! the Rule applies 

Tins rule applies to appeals from decrees By S 2, sub-S (2) an 
order dctermmng any question under S 47 is also a decree It follows that this 
rule will apply to appeals from orders under S 47 ^ By virtue of O 43, 
R 2 mfra this rule will apply also to appeals from orders other than those 
fa’ling under S 47 


3 Appeal* in forma pauperi* 

There is a conthet of opuuon as to the applicability of the rule to 
appeals m forma pauperis According to the High Court of Aladras^ and 
Rangoon* and the 'Judicial Commissioners Court of Nagpur* the rule apphe* 
to pauper appeals but the Court should not make an order for secunty except 
for very spcaal reasons such as, the appeal being a speculative one and the 
pauper a mere puppet in the hands of persons well able to find secunty * The 
High Courts of Calcutta* Bombay* and Lahore’ liave, on the other hand, held 
that O 41, R 10 docs not apply to appeals by paupers 


4 Incolvency appeal* 

This Rule applies also to an appeal from an order passed by a Judge 
of the High Court exercising junsdicuon m msoJacncy under the Presidency 


Order 41 Rule 10— Note 1 

1 (1S9G) 18 \n 101 (103 101) (P B) 

2 U7tder the Code of 18o9 there seeme to 
haxc been *oi tc doubt on Ihts j oint— See /or 
instance t?ie follouina cases — 

(ISCC) 6 Sulh W It Mis 123 (12i) Qucstioa 
was left open in tins case 
(1872) 18 Suth tv R 102 (102) Court can 
order secunty at any time before 
hearing of appeal 

(1870) 13 Suth W R 431 (432) (Do) 

3 (1871) 7 Beeg L B 4pp 50 (GO) It was held 

under the Code of 1850 that sceority 
could be ordered onl) for the costs 
of the apt ea) and not ot the original 
suit 

(16G7) 8 Suth W R 217 (217) (Do) 

4 [S e (18-0) 4 Beng L R (O C) 02 (93)] 

(18<1) IG Sulh \\ B 311 (311) 

(1932) 1032 All 511 (511 512) (F B) 

, Note 2 

1 (1900) 2i Bom 314 (31C) 

, , Note 3 

1 (1920) 1920 


(1007) 17 Mad L Jour 583 (683) 

(1880) 3 Mad CC (G7) 

[See also (1933) 19o3 Mad 519 (520) 
50 Mad 323] 

2 (1923} 1923 Rang 214 (215) In this case 

hovrcaer the judgment <issu> cs 
rather than decides that security fur 
costs can bo ordered iii pauper ap 
peals— The actual de ision !:■ that 

special reasons are necessarv for re 

quiting secunty for costs from a 
pauper appellant 

3 (1930) 1930 Nag 23 (32) 
i (1879) 3 Mad CG (67) 

(1933) 1933 Mid 619 (5’1) 56 Mad 329 

Absence of pnnia /ucie good case on 
appeal by pauper >9 good ground tot 
security 

5 (1918) 1918 Cal G18 (618) 
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R. 7. [S 547.] No such security as is mentioned in Rules 5 O 
and G shall be lequired liom the Secxetaiy ot 
requir*e'd'*VJom*the Stuto tor India in Council Or, uhci G the Go\ ein- 
Go»ernmeni or a nieut hus undcitaken tho defence ot the suit, 
^taut'cases'’^*^ ±10111 any public oflicei sued m lespect ot an act 

alleged to be done bj him m his ofticial eapacitj . 
[187T— S 5-17,1859— S 340] 

8. poueis confened hy Rules 5 and 0 shall he O 

Srercue oj foirrrs cxocisablc uhcte (til appcul may he 0} has been 
mapjfa;/ro«i oricr nreicT) cA not fioin the deace hut horn an oula 

made in 0 / ■* -, , e j ^ 

decree iliadc J» eXCCUtlOH Of SUCll dCC) CG 

Sunopsts 

Scope end obiect of the Rule Note 1,0 1 
1 Scope end object of the Rule 

This rule IS new and gives effect to the following decisions under the old 
Code ^ It makes the provisions of Rr 5 and 6 applicable mutaiis mutandis to 
cases in. which the appeal is not from the decree (as contemplated by those 
rules) but from an order in execution of the decree 2 

Under the rules framed by the High Court of Patna, the Registrar has 
no power to hear an applicaaon under this rule ^ 


Proceduee on Admission or ippr\L. 

R, 9. 548.] (1) a momorandum o± appeal is admits O 

ted, the Appellate Coiut or the propei ollicoi of 
randSm ”*T“ Couit shall endoPbe thereon the date of 

ran urn o .ppea picsentation, and shall legister tho appeal in a 
book to ho kept tor the purpose 

D. ... (2) Such books shall be called tho Registei 

[1877— S. 548; 1859— S 341] 

.. , Local Amendment 

Madru 

SubsMule tho following foe 8ab rule (2) — ' 

Begislccs in accordance with forms Nos 22,23 21 aud 25 lu l.pfCMdtx II aie prescribed 
for UEO ID all Cnil Courts having junsdictioa over tho classes of suits specified therein 


^tfnepsis 

Vole No I Isote No 

1 Second appeal from order of rejection 3 
o ' Withdrawal of appeal after registra 

° J I ■* 


Order 41 R 8~Note I 

1 (1001) 2^ Cal 734 (T3C) 

{IS89) 9 Ml W N 215(210) 

(IS'S 70 1 All 178 (lS0)(i S) 

2 [8co (1‘J17) 1917 Ml 40 (10) Order (or <al6 


la executiou— Vppeal igamst — \p- 
plicatiou for staj — Stay can be 
granted even after sale but beforo 
confirmation) 

3 (1332) 1932 Pat 21. (218) 
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Other Toptet, 

Power of Sub Judgo fodismjss on gfonodofiiroitahon Soe^o^e2 K (3) 

1 Kegutration of appeat 

The registration of an appeal is a purely nnnisterial act Tlie Court 
Can reject an appeal after it lias been registered i 

A memorandum of appeal i\hich lias not been icgistered is not to be 
regarded as an appeal tliat is before the Court, but onh as a memorandum of 
appeal presented to it Therefore the provisions of law as to how an appeal 
can be dealt with after admission do not apply at the stage iicfore registra- 
tion of the apjxial 2 

2 Ex parte admioion of appeal — Power to ditmitt appeal tubsequentl/ on sround of 
hmttatson 

Where an appeal is presented after the expiry of the period of 
hnntation along with an application to excuse the delay under S 5 of die 
Limitation Act, the question of excusing the delay ought to be determined at 
the stage of admission of the appeal after noucc to the respondent t Where, 
howexer ex parte order is made admitting such an appe;d the Court can 
again go into the question of limitation at the hearing of the appeal and dismiss 
it if there is no suffiaent ground for excusing the delay 2 Where a Distnct 
Judge admits such on appeal ex parte, and the appeal is thereafter transferred 
to a Subordinate Judge for disposal the latter has power to dismiss the 
appeal on the ground of luiutatxon * 

3 Second «ipp«al from order of rejection 

All order refusing to admit an appeal under tlus rule and rejccUng it 
IS a decree and is open to appeal i See Note 13 to S 2 Sub-S (2), ante 

4 Withdrowol of appeel after regielralion 

Sec also Note 3 to O 23, R l Where an appellant applies for Icaie to 
withdraw the appeal after notice of hearing has been served on the respondent, 
the respondent should be given notice of the application Ho is always entitled 
to lus costs when leave is granted for withdrawal of the appeal * 

10 R* 1 0 [S 549.] (1) The Appellate Court- may in its 
discretion,* ® either before the respondent is 
mi «U*ieapp°enanf Called upoH to appeal* and answer or atterwaids 
to furmsh security qu tho application of the respondent, demand 
from the appellant security for the costs oi the 
appeal, or of the oiiginal suit, or of both 

Order 41 Rule 9— Note I 

1 (1670) 13 Suth VV R 351 (3 j2) 

2 (1933) 1933 Mad^358 (359) 


Note 3 

1 (1901) 8 Cnl VV N 64 (65) 
Note 4 

1 (1869) 3 Mad H 0 B SC8 (361) 
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Providotl that the Court shall demand such security in all O 
*ppeiuni ^•'^ses in which the appellant is lesiding out ot 
**w*V“' ot Br> British India, and is not possessed of any 
^ '* sufliciont innnoiablo pioperty ■\iithin British 

India other than the property (if any) to which the apjjeal relates. 

(2) ir/<e; f such securitj /s not furnished within such time 
as tlie Court order'- the Couit shall reiect the appeal.** 

[1877— S 18.V)— S :U2.] 


Local Amendments 

ALLAHABAD 

A ^ I tUc Ii. 1) \Mi „ 1 > \ I'O to sub rule- (1) "jnd Uso Cl (2) — 

U) IkmIcJ ilso tb^t in cl cverv apiKil other Ibnii t puitr Lorn my 

decree or order iiasMtl in tppeal b^ Couit salorditintc to the High Court 

(cufirnniig the dccico or onlcr ol the Couil belou or inodilMiig it only infarour of 
I li of tbe 

1 reasons 


2 Ii lie I. >]d]UM'tut.] (1) of tbi9 ItQle ' co^ts of tbe aipc'il lueane 'itlrocafo s 
t ei-il uUtca oil tbe \'iIation of the ippcnl (ogethor ^nlba«UIl) cf Bs 2/or Court 
(e<. on 1 <iAof (fiioiHa to be filed b\ tbe respondent Be 1 iiisilcIioq fco and in 
of “v single Judge i further aum 
I drill OngtirrlCl (2) p/ tJie Ifule 


S!/»oj)tis 



Note No 1 



Note No 

I 

Scope and object of tbe rule 

1 1 

viii 

is s 


11 

T« what appeals the rule applies 

2 


s. > 

11 


(a) Appeals in forma ^aitpcua 

3 1 

IX 

p. , • • ■ • 

12 


(&) Insolvencv appeaU 

* 

X 

• « ■ 



(e) Letters Patent appeals 

5 1 


toration 

13 

III 

Grounds for demending security 

6 

XI 

Appeal 

14 

IV 

Delay in applying for security 

7 

XII 

Stamp and registration 

15 

V 

Notice to show cause 

8 

Xill 

Practice 

16 

VI 

Amount of security 

9 

XIV 

Enforcement of security 

17 

VH 

Extension of lime for furnishing 


XV 

Eorro— Sff Appouflix fV bor; 

nNo 4 18 


security 

10 





Otho To2>ics 

la Its discrciiji Sco Note 1, I’t (1) aiid ^ccuriti bcc Note 7 It (1) 

ion Vi 

Eespondont— \t rsbiU stago sbould npply /or 
1 Scope end object of the Rule 

In Lekba v Bhauna, I L R 18 AH 101, Mluch ^^a5 a case under 
S 549 of the old Code corresponding to llus. rule, Edge, C J , obserted as 
follows — 

The object of that section was to secure tbe respondent in an appeal from Ibc n k nt 
having to incur further costs which be might never succeed in getting out of thu 
appellmt It was intendod under tho first paragraph that tbe Court should 

have entire discretion in all esses not coming under the second paragraph m 
making or rclusing an order for security for cosU Under tbe second paragraj li 
which ia the proviso to the first, tho Court U given no disctelioa m Uio mallet 
In cases /ailing within that prOTiso the Conti has to follow the mandate cf the 
statute and make an order for secnitty lor costs An order /or security for c».ts 
having been made under cither the first paragraph or the second, it u by the tlnnl 
inragrnpli of the soctlon enacted that if such ‘^vcutitv bo not lurnishcd within 
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0 sucli time as tbo Court orders the Court shall reject the -ippedl There again tbo 

Court >s given no discretionin the matter t 
Compare O 25, Rr 1 and 2 

Under tlus rule security for costs can be demanded either before or 
after tile respondent is called upon to appear and answer ^ Further, the secunty 
niai be for the costs of the appeal or of the original suit or of both ^ 

An order for secunty for costs can be passed under the rule only 
aga nst the appellant No such order can be passed against the respondent * Nor 
can the Court demand e\cn from the appellant, security for the entire decree 
amount Thus the Court cannot while adnuttuig an appeal under R 11, of 
this Order issue not ce to the respondent conditional on payment by tJie appellant 
of the decretal amount plus a sum of Rs 500 as secunty for the costs of 
the respondent ® 

2 To what appeals the Rule applies 

Tlus rule applies to appeals from decrees ^ S 2, sub-S (2) an 
order determmang any question under S 47 is also a decree It follows that this 
rule will apply to appeals from orders under S 47 ^ By virtue of 0 43, 

R 2 mfra tlus rule will apply also to appeals from orders other than those 
fa'ling under S 47 


3 Appeals in forma pauperis 

There is a conrtict of opunon as to the applicability of the rule to 
appeals in forma pauperis According to the High Court of Madras^ and 
Rangoon* and the 'Judicial Commissioners Court of Nagpur* the rule applies 
to pauper appeals but the Court should not make an order for security e\cept 
for very spcaal reasons such as, the appeal being a speculative one and the 
pauper, a mere puppet in the liands of persons well able to find secunty * The 
High Courts of Calcutta^ Bombay® and Lahore"* have, on the other hand, held 
that O 41, R 10 docs not apply to appeals by paupers 


4 Insolvency appeals 

This Rule applies also to an appeal from an order passed by a Judge 
of the High Court oxergsmg jurisdiction m insolaency under the Presidency 


Order 41 Rule 10— Note 1 

1 (1S96) 18 All 101 (103 101) (P b) 

2 Unler the Code of 1659 there seeite to 
haie teen some doubt on this potnt — See for 
instance the folloicvtg eases — 

{18CC) G Suth W R Mis 123 (124) Question 
was left open in this case 
(1872) IS Suth W It 102 (102) Couit con 
order security at any time before 
1 earmg of appeal 

(1870) 13 Suth W B 131 (432) (Do) 

3 (1871) 7 Bcng L R \pp 59 (CO) It was held 

under the Code of 18o9 that socuritj 
could be ordered only for the costs 
of the appeal and not of the original 


Note 2 

j (1000) 21 Bom 314 (31G) 

, , Note 3 

1 (lJ-20) 1020 Mad 318(318) 


a 17 Mnd L Jour 5S3 (683) 

3 Mad C6 (67) 

(See also (1933) 19a3 Slad 519 (520) 
56 Mad 3^3] 

2 (1923) 1923 Bang 241 (21o) In this case 
honeaer the judgment assimcs 
rather than decides that security for 
costs can bo ordered m pauper ap* 
peals—The actual dc i«ion i» that 
special reasons are necessary for re 
quiriug security for cost-, from a 
pauper appellant 
3 (1930) 1930 hag 23 (32) 

4 (1879) 3 Mad C6 (07) 

(1933) 1933 Mad 519 (521) 50 Mad 323 

Absence of |ri. a /ucie good cays on 
appeal bv paujier is good ground for 
security 

5 (1918) 1918 Cal 618 (6l8> 


7 (1922) 19a2 Lah 87 (83) 3 Lah 30 
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Towns Insolvency \ct, 1909^ 

5 Letters Patent Appeals 

The rule applies to appeals under Cl 15 of the Letters Patent' unless 
the rules framed by the particular High Court arc inconsistent therewith in 
wlucli case the former will override the latter R 736 of the Bombay High 
Court which requires an appellant to deposit Rs 500 as security for costs in 
all cases is not inconsistent with this Rule and an appellant may be called upon 
under tliat Rule to furnish any additional security for costs that may be consu 
dered proper ^ Similarly R 354 framed b> the Madras High Court is not 
inconsistent with tlus Rule ^ 

6 Ground* for demanding teeurily 

As lias been seen in Note 1 abow the Court has in cases coming under 
the first paragraph of sub rule (1), a discretion m the matter of demanding 
security for costs But m viewr of the fact that the Rule tends to restrict a 
parti s right of appeal, it should be appUed with great caution' and very 
satisfactory grounds should be shown before making an order for security 
under this Rule * The discretion is not an arbitrary one but must be c\ciciscd 
m accordance wath sound judicial pnnapics The appellate Court may well 
be gmded in c\crasc of such discretion b> the provisions of 0 25 R 1 ^ 
The follow Jig have been held not to be sufficient grounds for making an 
order for secuntj under tlus Rule — 

(1) The mere fact tliat the appellant may lose and may not pay 
the costs of the appeal^ or that the appellant is an undischarged 
insolvent^ or is a poor roan from whom, if the appeal fails it 
would be difficult to recover costs of the appcaW It was 
never intended by the Legislature m ciuciing this rule to 


N«te 4 

1 (1G17) 1917 Cal G2(3 (G‘’C) 43 Cal 343 

[But k-e (18.0) C Baas L H 179 

Note S 

1 (1021) 1921 PC SO (82) 43 Cal 481 48 lud 

App 70 (PC) Overruling (1904) 27 
■Vlad 121 (123) 

(1925) 1925 Slad 1132 (1133) 

(1924) 1924 Cal 781 (781) 51 Cvl C9o 
(1923) 1923 Bom 399 (399) 

2 (1923) 1923 Bom 399 (399) 

(192G) 1920 Dora 41 (43) 

IDut see (1912) 17 Ind Cvs 739(740) 
37 Bom 6" 2 ) 

[See also (1933) 1933 Bom 120 (120) 
The fact that cost* ot appeal -vro 
hkclj to Lo heavy ig uo ground lor 
demanding further tccunty } 

3 (1925) 1925 Mad^ll32 (1133) 


• ation 

for order for eccurit)— Uittworn 
gtatements of aery vague character 
— Sceutilj should uot ho ordered— 
Ipi licant wav apjlv again filings 
Mliafaclory afiidavit in support of 
his application 
3 (1399) 13 Bom 153(401) 


(1923) 19’3 Bom 399 (39J) 

(See however (1923) 1923 Bom 204 
(204) Whoie 2Iacleod CJ observed 
that the Court being given au ab»o 
lute discretion no Bench of Judges 
can loj dovvnBulcs fotleriag the dis 
crelion of other Judges— it is sub 
muted that His Lordship could uot 
have meaul by this to laydown that 
discretionary power need not bo es 
crcised m accordance with legal 
pnaciples but may be ererci&cd arbi 

4 (1903) S Bom L R CCl (002) 

5 (1923) 1923 Bom 399 (399) 

0 (1300) 24 Q B D C5& Cook v W hellock— 
referred in SO Mad 115 and 1919 Cal 
71J 

T (1921) 1921 Pat 233 (233) 

(1923) 1923 Mad 204 (205) 

(1930) 1930 Lah C2J (C30) 

(1930) 1930 Lah 3S2 (3b3] 

(1930) 1930 Lah 391 (3'^4] 

(1894) 21 Cal 5'>G (527) 

(1587) 11 C il 533 (536) Secuntj for coUs of 

(1S79)3 Bom 241 (24'>) 

(lt>3C)8 AU 203 (204) 

(l-ii*) lb»C Ml W N 2&G {2'<C) 

(1834)4 MIW MOOIO-J) 

(ISoJ) lSs9 All W N 147 (14'^) 
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0 


derogate from tlic right of appeal gi\eii by law to eicry person 
who IS defeated in the Court of first instance ® 

(2) The mere fact that a third person has incited the appeal* or 
that the appellant has parted with a poraoii of lixs mterest m 
the subjcct-nirtter of the suit for the purpose of obtaimng funds 
for the carrjiaig on of the btigation^ or that a relauve of the 
appellant is as^stmg the appellant financially in the hUgation” 
or that the appellant lias nch relations who can afford to paj 
the decree amount ** 

(3) The mere fact that the appellant has not paid the costs of the 
ongnial suit ts 

{A) The fact tliat one of the appellants is a female'-* 

Tiom the above cases it is clear that mere poverty is no ground for 
ordering security But poverty along with other circumstances may justify an 
order under this Rule Thus where the appellant is proved to be a mere puppet 
in the hands of others who are promoting the Uugation from behind the scenes” 
or where there is evidence of facts vvluch cast doubts on the honesty and 
bona fides of the appellant, or the appeal is vexaOous.^T the appellant may be 
ordered to furmsh security under this Rule Where the parties have agreed that 
security for costs should be given, the Court should pass an order for 
security under this Rule 

Although mere poverty of the appellant is no ground lor ordering socurny 
for the costs of the appeal it is also on the other liand not a groiaid for 
dispensing with security where such security is necessary m the circumstances 
of the case 

Security for costs stiouldnotbc ordered where the consequences of such 
an order would be unduly penal 


7 Delay tn »pplying for tecurity 

The icspondcnt should be prompt in taking advantage of this rule and 
must apply for security for costs, before he lumself or the appellant incurs 


(188B) 1888 All W N 40 (49) 


a ground for oidenug Imn to gi\u 
Bocut ly tor coats 

(1865) 1865 Pourke 0 0 110 Appellant who 
b-vs no ■i^alUWe piopeiVy XDust it 
required gne security for the costs 
o£ an appeal bctoie proccodjng with 
It 

8 (1885) 7 All 642 (546) 

9 (188G) G Vll VV N 266 (2S6) 

10 (1837) 14 Cal 533 (530) 

11 (182a) 19'’3 Rang 214 (215) 

12 (1915) 1915 Cal 595 (695) 

13 (1031) 1931 Lih 70 (70) 

(1933) 1933 Had VV N 203 (204) 

(1903) 5 Bom L R C6l (662) 

14 (1836) 1880 All W N 236 (280) 

15 (1923) 1J23 Bo n 264 (264) 

(1933) 1033 Had VV N 203 (204) Panier »p 


pcllant may in proper c scs bo ordered 
lo givo BLcunlj—Couit can also go 
into matters which weic not gone 
into when giMi g leave to apjoal as a 
pAUpet 

Loutke 1 0 C 40 


(1876 77) 2 C-il 233 (259) 4 

(PC) 

(18«2) 18 Buth VV R 102 (107) 
(1881) 3 Had CC (67) 

(1321) 1921 Pat 2-3 (233) 


Ind App 23 


18 (1866) 1 Ind Jur N S 223 

19 (1923) 1923 Had 204 (205) 

20 (1930) 1980 Nag 28 (29) 
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costs in the appeal ^ Any delay on his part ivill be construed as a waiver by O 
him of lus right under this rule ^ 

8 Notice to chow ccuce 

It IS a fundamental principle of law tliat no order can be ixtsstd 
against a person without giving him an opportunity to be heard ui defence 
Hence, an order for security for costs of an appeal cannot be jiassed against 
a person without givuig lum notice to show cause why such an order should not 
be made ^ A mere notice to show cause does not amount to a demand and 
if the order for sccuniy la passed in his absence, he cannot be held to have 
failed to comply with the order if it was not commumcated to lum * 

9 Amount of cecurity 

An order under this Rule may ducct specified amount to be paid into 
Court as secuntj for costs * It is, however, not necessary in all cases to 
specify the sum for which security must be given It is enough if the order 
directs sccunti to be given for the costs of the appeal, or of the original suit 
or of both >•* A surety under this Rule is discharged as soon as the appeal is 
allowed, the liability is not revived merely because the appellate order is 
rev ersed by a higher Court * Tlie Taxmg Officer’s decision as to the amount 
for w hich secunty should be given is subject to revision by the High Court * 

In Bombay, the practice is not to require security proportionate to 
the esumated costs of appeal but to require generally a security of only 
Rs 500 * See also the undermentioned case * 

10 Exteniton of time for furniibing teeurily 

The Court may, m its discretion, enlarge the time allowed for furnishing 
the security ordered^ and this may be done even though the period ongmally 
fixed has expired ^ {See S 148 ) But when once an appeal has been rejected 
for failure to give the security ordered, it is not thereafter open to the Courti 
to extend the time for furnishing secunty® 

As to the circumstances which would jusnfy extension of time it is a 
matter purely m the discrcnon of the Court * Thus, when the period fixed expires 
on a day on which the offices of the Court arc closed for business, the secunty 


Note 7 


Note 8 

1 (153J) 5 til 3S0(3al) 

2 (1882) 5 Mvd 2G512CG) 

Note 9 

1 (IJ30) 1030 Mad 355 (350) 

1 1(1806) 18 Vll 101 (105) (i D) Owniling 
(leb7}0 All 101 (ICO) 

2 (1027) 1027 All 62i (623) 

(1021) 1021 Cal Sib (5>S) 

3 (102*) 1027 Lorn 100 (601) 

1 (loao) 13 lorn 158(102) 

o (1031) 1031 i>om 13 (15 10) S«.i-Onty lor 
coati directed to l« talen by lower 
Court— That Court accepting a 


•urcty without inquiry on report of 
mamlatdftt — The dclcoaliou of tak 
iDg security decs not pre\eDt the 
appellala Court from inquiring into 
Its sufficiency 

Note 10. 

1 (1932) 1932 Mad \\ N 055 (G5J) 

(1883) 1663 All VV N 211 (212) 

(1889) 17 Cal 1 (3) (P C) 

9 U880) n Cal 519(515) 17 Ind Vjp 1 (P C) 
(1807) 21 Bom SiC (SiO) 

(1691) 1C Born SC3 (26C) Case of amend 
meat of ploiding^ 

(1807) 19 All 210 (213) 

Th* /tfffoirtiig drrtstois to Iht tontrary 
eie oiiof te — 

(1688) 11 Mad 100 (191) 

(1883) 11 Cal 71G (717) 

(1875 78) 1 M16S7 (CSS) 

3 (1923) 1923 Cal 317 (316) 

1 (1990) 17 Cal 1 (3) (P C) 

(16*10) 17 Cal 510 (617) 17 Ind Vpp 9 (P C ) 
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10, may be accepted on the re-openmg day.® Sunilarly where the appellant applied 
for extension of tune on the ground that, on account of the prevalence of plague 
in Bombay he was not able to arrange for the security, it was held that cune 
should be extended ® That the appellant xs a wandering Fakir is no excuse for 
not furnishing the sccunty in time, it is the duty of every litigant to keep in 
touch with his case ’’ 

11 Dismissal of appeal for failure to give security 

On appellant s failure to give the secunt> within the period fixed, the 
Court IS bound under sub-R (2) to reject the appeal ‘ A special appbcation 
by the icspondcnt to liavc the appeal rejected is not necessary, and he can 
raise the objection at the hearing of the appeal ^ Where the period fixed for 
giving sccunty expired during the long vacation but the Court office was open 
during the vacation, it was held that it was not a compliance with the order 
if the sccunty is given on the reopemng da> and that the appeal should be 
rejected ^ Where the secunij bond furnished was not drawn up in the terms 
of the Judges order, it was held that there was a failure to give security and 
that the appeal should be rejected ^ But an appeal should not be rejected 
incrc]> for a clerical error in the security bond and the error should be 
allowed to be corrected® In the underment oned case* where it was objected 
tluit the executant of the security bond liad not been duly authonsed to 
execute It on behalf of the appellant, the Pnvy Council held that the case 
should liave been adjourned till a proper bond was executed and that the 
appeal should not liave been summarily rejected The appeal should not be 
rejected if the order for secunty has been passed without giving notioe to the 
appellant ’ {See Note 8 supra) A mere notice to show cause does not 
amount to a demand for sccunty and where an order for secunty is passed 
m the appellant s absence, the order must be communicated to him before he 
can be held to have failed to comply with it * Reasonable opportunity should 
be given to the appellant to funush the sccunty and where it is not given and 
the appeal is disimsscd for the appellant s failure to comply with the order for 
security, the High Court can interfere m revision ® 

Once an appeal is dismissed for failure to give secunty for costs, the 
Court cannot afterwards extend the time for giving secunty 

12 Reltor«tian of appeal »ci rejected 

Under S 107 (2) read with O 25, R 2 (2) the Appellate Court may. 


view o£ tbe clear language of sub 
rulo(l) this ruling is ot aoubtlol 
correctness} 

8 (1983) 1683 All W N 254 (254) 

4 (1831) 1861 All W N 35 (35) 

5 (1925) 1025 Oudh 402 (403) 

6 (1927) 1027 P 0 2G4 (205) (P C). 

7 (1883) 5 All 380 (381) 
a (1882) 5 Mad 205 (206) 

9 (iJlS)l915 111 133(134} 

10 (1923) 1023 Cal 317 (318) 


Discretion uot to be lightly uter 
iered with 

6 (1870 77) 2 Cal 272 (273) 

[But see (1833) 1883 All WN 251 
[254) Period espmng Awimg -saca 
tioa — Court open for such bu8]iie<;s 
during lacvtioB — turnishing secu 
rity on re opening dv) is uot 
enough] 

6 (1897) 21 Bom 576 (579) 

7 (1922) GS lud Cas 30Q (307) (Lah) 

N 
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an Its discretion, restore an appeal wluch lias been rejected for failure to give O 
sccunt\ for costs ^ But where the appellants application for extension of time 
lus been heard and dismissed, on the merits, an application for restoration of 
the appeal rejected for failure to furnish security will be barred ^ An order 
restoring an appeal rejected under sub-R (2) will not bind the respondent 
if It is nude without notice to him® 

13 Limil&tion for •pphcation for reslor>tion 

It has been held by the Madras High Court that Art 168 of the 

Limitation \ct apphes to an apphcatioii for the restoration of an appeal dis- 

nussed for failure to furnish security under this rule ^ Even if Art 168 be 
held not to appK the application ought to be made watlun a reasonable time 
and ordinarily w ould be too late after thirty ilays from the date of dismissal ® 

14 AppeftI 

Vn order rejecting an appeal for failure to furnish security for costs is not 
appealable e ther as an order under S 104 or as a decree ^ Nor is such an 
order colored b\ Sa 109 and 110 ari/c so as to be appealable to the 

Prm CounaP Nn appeal lies against an older restoring® or refusing to 

TCatore* an appeal rejected under sul>-R (2) for failure to give secunty 

letters Patent Appeal — \n oidci dismissing a petition asking the 
Court to receive a sum of money as secunty for the costs of an appeal is 
a judgment within the meaning of Cl 15 of the Letters Patent and is 
appealable as such ® 

15 Stamp and ragiitration 

See Arts 15 and 57, Sch I of the Stainji Act. 1899® and Art 6, 

Sch 11 of the Court Pecs Act 1870 In cases whej^c a security bond is 
compulsorily registrable, it is not necessary to register the bond until the 
security has been accepted * 

16 Practice 

Tlie usual procedure followed when ordering secunty for costs under 
tint rule is that the respondent lirst obtauis a rule mu on affidavit as to tho 
facts on which he relies On the day fixed for Jicanng, the appellant shows cause 
and the respondent then replies The respondent has a right of reply though 
the appellant has used no alhdaiit ® If ntilhcr jiarty appears on the day fixed 


Note 12 

1 ‘ Rom 


1 , !• L) 

■ . • 'P27 

Jntj 

lo til iltd Is ipplii ition for icvHW] 

2 (10’2) 1 liORaug 2SD 12J0) 7K.hr 

3 (lOlv) IJIS Cl! fil2 (813) 

Note 13 

1 (1032) 1032 Mad 170 (170) 

(UOS) 1003 U R U > IccoidiiiR to m oM 
locisioji of Upjer Ruimi tlic iiticlo 
ipplic illc IS Alt 17S of 1177 let 
(now UllSl) 

2 (IJls) iJlS Cil S12 (S13) 

Note 14 

1 (1J22) 1J22 C il 210(210) 10 Cil 3oo 
(1323 I'lOO) 1^23 1<IOO L 11 U 

C p C JU .1 3J2 


fl207) J Iiul Cas 746 (748) 11 Oudli C is 40 
(ISOj) 101(104) OuMn2iiiy(ltb3) 5 

\U 3X0 

(WIO) S bid C IS 43G (437) VMad) 

(l.A)3) 30 \!1 143(14 j 14t.) 

(1122)1922 Lih 87 (67) 3 Lali "0 

CouRn (1674) 0 ^ W PirCU 172 
(17G) Tbiscaso IS obsolete 

2 (1214) 1914 All o4 (54) 3C 311 32 j 

(1210) » Iih! Cas 210 (241) 13 Oudb Caa oJ. 

3 (12_0) IJ’O Ml 112 (114) 

4 (1910) 1910 C 11 227 (22s) 

(1906) "0 411 143 (Ila) 

0 (1 102) 2 j M id Co4 (Coo) 

Note 1?. 

1 (sie Us . (1160) 11 Ml li. (17) (P L)] 

» (ls70)nSutli\\ 1141(43) 

Note 16. 

I (I •'71) 7 1 iiig L R li i’ 52 (CO'. 
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10, for hearing the rule msi and the rule is discharged in consequence, it can be 
restored if a sufliaent cause for the non-appearance of the applicant be shott n ^ 


17 Enforcement of security 

Ujnder S 145 of the Code, the liability of a surety under a security 
bond given under this rule can be enforced by summary proceedings m 
execution and a separate suit is not neixssary for the purpose.* But the 
remedy by suit is also available and a suit against the surety is maintainablo 
thougJi execution of the decree against the judgment-debtor is baned by 
limitation. See Note 11 to S. 145 ante. 

18 Form —See Appendix G, Form No 4. 

11 R. 1 1 . [S. 551.] (1) The Appellate Court, after sendbuj for 
Power lo dismiss Tecovd^ if it thinks fit so to do, and after 
appMi*w>thou»‘lMd* fixing a day for hearing the appellant or his 
Co^Lri^’*^* pleader^ and hearing him accordingly if he ap- 

pears on that day, may dismiss the appeal^-® 
■without sending notice to the Com*t h’om whose decree the appeal 
is ^preferred and without serving notice on the respondent or his 
pleader. 

(2) If on the day fixed or any other day to which the 
hearing may he adjourned the appellant does not ap 2 >'Ur uhen tno 
appeal is celled on for hearing, the Court may make an order tiidb 
the appeal be dismissed " 


(3) The dismissal of an appeal under this Hule shall be 
notified to the Court from whose decree the appeal is 2 ^ eferred. 


[1877— S. 551.] 

SyKopsts, 


Note No 


Lesislative changes 1 

Scope and object of the Rule 2 

'After sending for the record " 3 

' May dismiss the appeal 4 

Notice to appellant 5 

Judgment, if should be written 6 

Time barred appeal ^ 

Order of dismissal if a decree 8 


Effect of dismissal— Amendment of 
decree 

Effect of dismissal of appeal from 


Note No 

mortgage decree See 0 3l, R 3 
Dismissal for default undersub rule (2) t* 
Re admission of appeal dismissed for 
default J2 

Review |j 

Reference *4 

Revision * 

Second appeal * 

Restriction of grounds of 'appeal oo 


sstoi 

Insolvency appeals 


17 


Olhei Topics 


Dismissal liter issue ot uotice to respondent, whether legal 


Sea Note 2, Pt. (4*)” 


2 (1'5‘55) 7 All 512 (514) 

Note 17 

1 The /ollouiiij are decisions lo the same 


effect prior to the present Code 
(1877-73) 3 Cal 313 (310) 

(1889) 16 Cal 323 (326) g, 

(1906) 190C Pud Ro No 100, page SOT te 
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1 Lesi*I«Uve cliang«« 

1 The words in sub*r (1) alter sending for the record t/ thinks /tl so to do are 
new Thl^ mikes it clear that the Coart is not botoid to send ior the record in any 
case {See ^ote 3) 

2 111 sub r (2) the words tbo Conit may make an order that the appeal bo dis 
mis ed hare been substituted for tho words the appeal shall be dismissed for default This 
make it clear that when an appeal is dismissed under sub r {2) the order is mcrelj an oidor of 
di mi -^1 lor default and not a decree and hence la not aipealablc [See S 3 sub s (3) ] 

2 Scope and object of the Rule 

rius rule refers to a siaue after the memorandum of appeal has been 
admitted and the appeal lias been registered under R 9, ante ^ It applies also 
to Letters I atent Appeals where the rules of the High Court do not prohibit its 
application to them * But the rule does not apply to the summary dismissal of 
an appeal undca' S 476 of the Crinunal Procedure Code ^ An order of dis- 
missal for the appellant s failure to make the necessary deposit for prmting may 
be coaered by this rule or R 16* The procedure of the rule is not applicable 
to a case where notice of the appeal has been issued to the respondent ** The 
rule contemplates the dismissal of an appeal Hence pendmg an appeal by the 
dcfejidant the summary dismissal by the appellate Court, of plamtiff s suit as 
not bemg properly stamped is irregular * The rule applies also to proceedings 
under the \gra Tenancy Act III of 1926 but the Board is not bound under 
that Act to hear any party before rejecting an apjicaJ summarily It applies also 
to appeals tmder the Bengal Tenancy Act of 1885 ® 

3 After tending for the record 

The words in sub-R (1) after sending for the record if it thinks fit 
so to do arc new But even prior to the present Code it was held that it 
was not obligatory on the appellate Court to send for the record in every case 
in which 11 ' summarily dismissed the appeal * But when the record has been 
lost and the appeal has been dismissed m con>equcncc, the appeal should be 
retr ed when the record is found * 


4 May diiinifS the appeal 

The discretion given by tlus rule is a iiidicial discreuon and not an 
arbitrary discretion ' It should be very sparingly used and only in evoepUonal 
cases * 


A pre-emption suit was decreed on condition of plaintiff pa>ing the 
pre emptiou money withui a month from the decree The plaintiff appealed 
against the condition but the appeal was dismissed on the ground that tho 
money liad not been paid within one month It was held that the suit should 
not liaac been dismissed on that ground inasmuch as the condiuon of pa>mcnt 


of money within one month a\as itself 
Order 41 

1 (lS9d) 15 All 3G7 {3CJ) 

(IJOs) 30 111 290 {‘’92 (293) 

2 (19’0)1J‘’0 Pal 609 (509) i Pat L Jour 

005 I’alna High Court Unto per 
Riit of summary dissinsal of Lettcia 
1 ilcnt appeals 

3 (1030) 1930 Cal 232 (231) 

4 (1910) 1910 Mad 473 (474) 

4a(ia0G)190L. Un\ N ISO (1-50) 

5 (l&92)15Mad 2s3 (2SJ) 

0 (1934) 1034 Cal 0 (T) Ipjval under 
S 174 of !• T let — Court 1 ae 
1 oHcr to dumi s under Ihia Rule 


e subject of appeal * Wlicrc the High 
Note 3 

1 (l'>00) 2 Ind Cas 405 (40G) (Cal) 

<lb7C) 16 C Puu Re No 43 page 80 

2 (1831) ISol Hi M N 20 (27) 

Note 4 

1 (1916) 191G U B 9 (10) 2 Upp Bur R 02 

J (16!>J) 1S83 HI \\ N 221 (221) 

(See (IS7J SO) 4 Bom 4G2 (465) Held 
that tbo lower appellate Court had 
gone wrong in dupo^ing of the ap- 
peal b\ fX ports order under R 11 
sunmuiih] 

3 (191’) 17 lu 1 Cas So3 (1) {‘•CS) (All) 
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Court in dismissing under tlus rule, an appeal from an order of remand, 
reframed a certain issue it was lield that the procedure adopted, tliough irre 
gular, was not ultra vires ^ 

If an apical is severable, it is open to the judge hearing the appeal 
under this rule to dismiss it in part and admit it in part, just as at the 
final hearing the Court may dismiss the appeal m part and allow it in part^ 
But it IS not open to the Court to admit the appeal and at the same tune 
to restrict the grounds on wluch the appeal should be heard See Note 17 infra 
5 Notice to appellant 

An appeal should not be dismissed under tlus rule imless nouce of the 
dav of hearing has been gi\ en to the appellant or his pleader ^ The ni^re fact 
that the appellant on the day of filing the appeal ma> say that he does not 
intend to appear at the prtbinmary hearing, is no justification for the failure to 
gi\ c notice * 


6 Judgment If thould be written 0 41, R 31 Note 9 

7 Time barred appeal 

An appeal cannot be rejected on ilic ground of linutation at the time 
of admission, uitliout fixing a dale for hearmg the appellant If the Judge 
tlimks that the appeal is too late, he should admit the appeal if it is otheniise 
\alid, and fix a date for bearing the appellant on the question of linutauon 
under R 11 before issuing nonce to the respondent * The rejection of an 
appeal under R 11 as being umc barred is equivalent to a dismissal thereof 
and such an order is appealable * 


8 Order of di*mi«*el if e decree 

The disimssal of an appeal under tlus rule is a deciec* and appealable 
as such® even i£ a formal judgment is not written under the provisions of 
R 31, infra 


9 Effect of diimis««l— Amendment of decree 

The disnussal of an appeal under this rule amounts to a decree which 
supersedes the decicc of the lower Court Hence after the dismissal, the decree 
can be amended only by the appellate Court and not by the lower Court ^ The 
Bombay High Court lias, however, held tliat the dismissal of an appeal under 
ithis rule leaves untouched the d ecree appealed from and the lower Court alone 


4 (1933)1933 U1 16 (18) 

5 . (1934) 1934 Rom 207 (211) o8 Bom 397 and 
400 {f‘ B) tor lustaucc if apj>eal 
rclvtes to two survey number# betd 
under distinct titles Court may dis 
iniRS llie apjevl is to one vud order 
notice v- to tbo other survey number 
(1935) 1935 Lib 34 (35) 

N I" 


Note 7 

1 (1909) 2 lud Cas 3oO (360) ’’LB IH ^ 
(1925) 192u Oudb Gi3 (G13 G44) Apjcnl 

leyectcd av tuoe ^ircd without fix 
mg date for hevting «uellant— 
Ordci of rejection m ) ba set t ide 

2 U')20)l9'’0*l’al81S(S'*0) 


Note a 

1 (1926) 1926 Cvl G33 (G3J) 
(1697) 24 Cal 769 (76’) 


I isi ever 

vvvs trealod at> v revi-.iou 
Note 9 

, (nos) 30 All 290 (202) 

(1899) 22 Mad 293 (’94) 

(1897) 24 Cal 759 (762) 

(1906) 4 Cal L Jour 6CG (oGT) 

(1940) 5 Ind C IS 2G1 (262) (C il) 

(See alRO (1900) 1900 1 ui 

(See further (169 j) la Mad 214(216) 
IF B) Decree couBrmed on appeal 
Vppellalo Court iloiio can ameua 


n Re No ‘ 
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I, 

can amend tlic decree notttithsiandinjr such dismissal ^ The High Court of C 
Patna* and the Judiaal Commissioners Court of Nagpur‘‘ liave taken a 
similar %ic\\. 

10 Effect of ditmittal of appeal from mortgaSO (fecree *— 0 S4 B 3 

11 Ditmitial for default under Sub R (2) 

If the appcllint or lus pleader docs not appear when the appeal is 
called on for hcanng, the apin.al may be disuussed for default * But when no 
roticc of the dale fi\cd for hcanng has Ix-cii given to the apiwdlant the 
appeal cannot be disimsscd for default under sub*Ii (2) ® A dismissal for 
default implies the absence of the parly or hts pleader — so wheic the pleader 
of the appcUatit is present but is unable through a physical cbsabihty to argu« 
the ease, and the apical is dismissed, such dismissal is not for default * 
Where an appeal is disimsscd for default, it is the lower Courts decree that is 
the evccuiable decree m the ease * * 

12 Ro kdroiition of appeol di<mi(ie<t for defoull 

Under R 19, utfra, an apiwal disnusscd for default under this rule 
may be re admitted See R 19, tnira 

13 Roview 

The dismissal of an appeal under sub R 1 piecludcs the lower Court 
from entcnaining an application for revaew of the decree because it cannot be 
said lu such a ease that no appeal was preferred wailun the mcamng of 
S 114 and 0 47, R 1 ‘ 

But It 15 open to the appellate Court to review its order dismissing 
an appeal under sub-R (1), and it is not necessary to send notice to the 
respondent before doing so * \n order granting a icview of sucli an order of 
dismissal without notice to the respondent cannot be questioned by a different 
bench from tliat which granted the review * WJicn the dismissal of an appeal 
IS set aside on review, the hearing of the api>cal cannot be restneted to the 
grounds on which review was asked for** Conversely the grounds urged m the 
application for review which were not raised in the original memorandum of 
appeal, cannot be argued at the hearing of the appeal after its restoration on 
revaew * The summary rejection of an appeal as being time barred without 
fixmg a date for heating the appellant is in contravention of the law and forms 
a good ground for review ® 

When a second appeal is dismissed under R 11 (1) no application is 
maintainable for review of the order on the ground of the discovery of new 
and important matter as the High Court m second appeal is bound by the 
decree] 

■’ (1837)21 Bom 51^ (Sol) 

3 (1032J 1032 IHt 238 (239 210) 11 Pit 409 
1 (1933) 1933 Nag 117 (118) 

Note 11 

1 (1832) 1832 Pmi Be No 4 juge 7 (Hev) 

2 (1832) 1832 Pun Be No 19 page 47 (Rev) 

3 (1911) 9 Ind Cas 857 (857 658) (VJ») 

4 Note 5 to 6 38 itHtr 

Note 13 

1 (190G) 30 Bom 025 (G^O) 

(1900) 4 Cvl L Jour 5GG (507) 

(1922) 1922 Lorn 130 (131) 40 Boui I 
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1, findings of fact of the lower Court ^ 

14 Reference — Sec the undormcationcd case ^ 

15 Revision 

Where no <160160 is drawn up on the dismissal of an appeal under 
sub-R (1) the so called appeal from the order of dismissal may be treated as 
an application for revision ^ In the undermentioned case^ where the dismissal 
was due to a mistake of fact a revision was allowed 

16 Second appeal 

Sumtimry rejection — At the time of admitting a second appeal the 
admission Judge is entitled to consider whether any of the grounds mentioned 
in S 100 and raised in the memorandum of appeal in fact exist and apply to 
the case before him, and if they do not, to reject the appeal summarily' without 
fixing any date for heating the appellant 

17 Restriction of grounds of appeal on admission 

A Court cannot on admission of an appeal under R 11, restrict the 
grounds on which the appeal is to be heard finally and any such restnctive 
order is ultra \ircs^ Where an apjical summarily dismissed under R H 
restored on leview the appellant is not confined at the hearing of the appeal 
to the grounds taken by him in his application for rcinew ® 

18 Insolvency appeals 

The High Court lias concurrent jurisdiction with the District Judge to 
grant leave to appeal under S 46 of the Insolvent Debtors Act (11 and 12 
Vic C 21) and if the District Judge refuses leave to appeal the High 
Court may grant the same in which the appeal may be taken as admitted 
nnd there is no necessity to make a further application under O 41 ' There is 
notiung in the Provincial Insolvency Act (III of 1907) to interfere with any 
right of appeal to the Pnvy Coiuu^ that might otherwise exist * 


Day fo) 
appeal 


R. 1 2. [S ^52] (1) Unless the Appellate 
hearing Couit dismisses the appeal under Ride 11, it 
shall a day for hearing the appeal 
(2) Such da} shall be fixed with reference to the cuirent 
business of the Court, the place of lesidence of the respondent, 
and the time necessary for the sen ice of the notice of appeal 
so as to allow the resjxindent sufficient time to appear and 
ansvi er the appeal on such day 

[1877— S 552, 1859— S 1 1 

7 (1915) 1915 Cal 71 (71) 41 Cal 809 


(1922) IQ-’a Cal 165 (165) 

Note 14 

1 (187S) 2 Vn S19 (823) (F B) 
Note 15 

1 (1914) 1914 Lah 1^4 (I'S) 

2 (1914) 1914 Lab 174 (175) 

Note 16 


summanlv di«miesiug tbe api^ 
UudocK 19 Board s Circular S— 
\Titbout Eiving notice lolbeiaitie J 
Note 17 

1 (1911)11 Ind Cas 212 (->13) (Cal) _ 


I. 
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Synoj SIS C 

D«y for lie*.rins *ppe«I l«oto><o 1 

1 D*; for hearing appeaL 

Care should be lahcn not oiil> m lixiiig the original dale for the heating 
-of a casC, but in altenng the <latc of hcanng so that none of the parties is 
taken b> surprise But there is nothing illegal in a 'Judge taking up an appeal 
on an^ da^ he chooses to fi't so long as the patties or their pleaders ha\e 
'^ufhaent nonce and no prejudice is caused ' When fixing a date for the 
hcanng of the appeal under this rule, the appellate Court is not encttled to 
restrict the appeal to one or more of ilie grounds specified m the memorandum 
of appeal ^ 

ArMii.i, c^u.no R- 1 3- w Wliete the appeal 13 O 

Sive notice to Court not (lismtssed nnJet Mule il, tlio Appellate Court 
Td /fc f**^'** "ppe*! shall send notice of the ajipeal to the Court 
^ ' f} om V, hose decree the appeal is p) efei i cd 

(2) Whne tlie appeal ts fiom the dcoce of a Court, the 

records ot which aie not deposited in the Appel- 
Tr»n*mi.»ion of late Coiirt, tlic Court leceumg sucli uotice shull 
Fo^ri* ** send with all practicable despatch all material 

papeis in the suit, oi such papers as maj be 
specially called foi by the Appellate Couit 

(3) Either p.aitj niaj apply in writing to the Couit horn 

who&e decree tho appeal is p)efe))ed^ specifying 
Copvo* of e»hib»u of the papcTs in such Court of which he 
ree oppeeUd /ro recpures co|)ie» to he made, and copies of such 
papers shall be made at the expense of and 
i/nen to^ the applicant 

[1S77— b SiO, 1850— S 343] 

Sy7iO} 

Note 1 o I t<ote No 

LesuUtive chonsei 1 I Tr-._ -j 

Scope of the Rule Z I ' 

Oiler Toptes 

Records Sehiotc" PU (1) d('l) 

A Lesiilative cbangei 

Tho Toras I c e ibG ap^eil ts not di ra a ed ui dec R If U hai.e I pe bstituted 
for the •> oed 1 the mt no -ludum ot uptil i re„ te cd 
2 Scope of the Rule 

If any part of the record has not been sent up by the lower Court and 
the aptellant wishes to bring it before the appellate Court he should ask. tho 
appellate Court to send for u before the day of trial ^ When a notice of 
appeal j9 sent by the High Court to the Court below walh instructions to make 
a return within a speafied tune the appellant is entitled to the whole of the 

■ * ou winch Ihe application for renew 

of order summarilj disniissmg the 
a| peal under O 41 R 11 wis ba«ed 
Order “ll Rule 13 — N«te 2 
„ 1 (1‘SCO) H Suth W R 21S (219) 


2646 


Peocedure on Admission op Appeal 


SCH 


1, findings of fact of the lower Court.'^ ~ 

14 Reference — See the undermentioned case l 

15 Revision 

Where no decree is draivn up on the dismissal of an appeal under 
sub-R ( 1) the so called appeal from the order of dismissal may be treated a» 
an application for levisicai ^ In the undermentioned case® where the dismissal 
was due to a mistake of fact a revision was allowed 

16 Second appeal 

Summary rejection — ^At the time of admitting a second appeal the 
admission Judge is entitled to consider whether any of the grounds mentioned 
in S lOO and mised in the memorandum of appeal m fact exist and apply to 
the case before lum, and if they do not, to reject the appeal summarily' ivithout 
fixmg any date for hearing the appellant 

17 Restriction of grounds of appeal on admission 

A Court cannot, on admission of an appeal under R 11, restrict the 
grounds on which the appeal is to be heard fmally and any such restrictive 
order is ultra vircs^ Where an. apjieal summarily dismissed under R H 
restored on renew, the appellant is not confined at the hearing of the appeal 
to the grounds taken by him in his application for renew ® 

18 Insolvency appeals 

The High Court has concurrent junsdicuou with the District Judge to 
grant leaie to appeal under S 46 of the Insohent Debtors Act (H and 12 
Vic , C 21), and if the District Judge refuses leave to appeal, the High 
Court may grant the same in which the appeal may be taken as admitted. ’ 
nnd there is no necessity to make a furdier application under 0 41 ^ There is 
notlung m the Provincial Insolvency Act (HI of 1907) to interfere with any 
right of appeal to the Pnvy Council that imght otherwise exist * 

2 R. 1 2. tS 552] (1) UiilosB the Appellate 

« hearing Coui’t dismisscs the ap])eal under Rxde 11, it 

shall fix a day for hearing the appeal. 

(2) Such day shall he fixed with reference to the cuireut 
husiness of the Court, the place of residence of the respondent, 
and the time necessary for the senice of the notice of appeal, 
so as to allow the respondent sufficient time to appear and 
answer the appeal on such day. 


Nole 14 

1 (1873) 2 All 919 (823) (F B) 

Note 15 

1 (1914) 1914 Lab 174 (175) 

2 (1914) 1914 Lab 174 (175) 

Note 16 

1 (1893)15 411 3D7 I3D9) 

rComraie(1917)40IndCa&139 (139) 
(Oudb) TbJs^'as a decision of tbe 
United PtoMUces Board of Beventie 
It was beld m it that an alli-gation 
that there is no eMdence to enppott 
a Eieci&c finding of fact IS a ground 


siimitiaijlj dinnissing the 
Under B 19 Board s CiicuJir d 
aulbout si'iug notice to tbeiatt'*®' 
Note 17 

(1911) 11 Ind Cas 212 (213) (CU) , 

(1934) 1934 Bom 207 (2U) C.8 Bom 
406 

(1916) 1916 Cal 741 (743) 43 Cal I'J 
(1910)1916 Cnl 741 (743) 43 Call‘= 

Note 18 
(1915) 1915 Cal 477 (477) 

(1913) 19 Ind Cas 435 (436) 40 Cal CS5 
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Synopsis O 

Dmy for hearing mppe«l NotoNo 1 

1 Day for bearing appeal 

Care should be taken not onh »» fiMng the onginal date for the hearing 
•of a case, but in altering the date of hcaiuig so that none of the parties is 
taken b> surprise But there is notlimg illegal m a ‘Judge taking up an appeal 
on an> da> he chooses to fix so long as the parties or their pleaders haxe 
«ufhae*'t nonce and no prejudice is caused ^ When fixing a date for the 
hearmi, of the appeal under this rule, the appellate Court is not enaded to 
rcstr ri the apjieal to one or more o! the grounds specified m the memorandum 
of appeal * 


Appeii.ie Cou.i lo R- t 3- ] W Wkct c the appeal is O 

Si\e notice to Court not (hsMissdd unda Ride 11, the Appellate Court 
Td'jrr ‘’*''** 'ppe*' hhall soiid iiotico of the appeal to the Court 
* fi om w ho&e deeiee tlie appeal is pj efen cd 

(2) Mhcre the A\>pea] ts fiom the deace of a Coiut, the 

lecoixlh ot Avhich aic not dej)osited in the Appel- 
Traniroution of Colut, the Court loceiMDg such notice shall 
Court* ** *’*’* * * 55end Anth all piacticable despatch all material 

papeia in tho suit, oi such papers as may be 
«5peeiall\ called foi by the Aijpellato Court 

(3) Either paity may apply in writing to the Couit horn 

whose decree the appeal is pjefeiied, specifying 
ifi^c^“t whof^’d’ec* papers in such Couit of which he 

ree oppVaitd Ao ** Tequircs copics to bo made; and copies of such 
papers shall be made at the expense of, and 
gueii to, the applicant 

[1S77— S 550, 1359— S 343] 

Synaisis 

Note 1 o f Note No 


Legulalive eb»nse> 
Scope ot the Rule 


2 I Form 


3 


Other Topics 

Record® S e Note 2 Pt» (1) lud (3) 

r Legislative changes 

The words here the apie») » not disia ssed under Rule 11 la\e tee i substituted 

for tho words he i tho me norandunfi of apjcxl is registered 

2 Scope of the Rule 

If any part of the record lias not been sent up by the lower Court and 
the api ellant wishes to bring it before the appellate Court, he should ask the 
apjellate Court to send for it before the day of trial' When a notice of 
appeal la sent by the High Court to the Court below with instructions to make 
a return within a specified time the appellant is entitled to the whole of the 

Orderdl Rule 12— Note 1 0 i which the applicaliou for review 

1 (186J] 0 Ml XV N 20 (11) of order summarily dismissing the 

2 (1911) 11 lad Cas 212 (213) (Cal) appeal under Oil R. II was ^sed 

(IJIG) 191G Cal 741 (741) i3C»lli9 Nor Order 41 Rule 13— Note 2 

is ajjctlaul restricted tothegrouad 1 (18C9) II Suth XX R218(210) 
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time allowed and may deposit his talcbaiia and cause service of the nonces iny 
time Nvithin the period limited Where the appellant is denied this liberty by 
the lower Court he ought to come before the High Court with a substantial 
apphcation for orders ® 

When the record has been lost at the time of the determination of an 
appeal, the appeal should be retried when the record is found again ^ 

3 Form 

Tor form of notice to the lower Court of the admission of an appeal, 
zee Appendix G, Form No 5 

R. 1 4'. [S 553] (1) Notice of the d.iy fixed unde) Rule 
Publication and ujjixed III the Appellate Conrt-hou*e 

service at notice at and a like notice &hall be bont by the Appellate 
day^ for hearing ap Couit to the Coiut f} om \rhos 0 decree 
** appeal i& ptefened, and tshali be S6l^ed on the 

lespondent oi on his ])Ieadci m the Appellate Court in the 
manner proiided foi the seiMee on a defendant of a snminon& 
to appeal andansnoi, and all (he p)oitsions applicable to such 
summons and to pioeeedings tvith reteience to the sen ice 
thereof, shall apply to the set vice ot such notice 

(2) Instead of sending the notice to the Coujt fjoui ^^hosse 
decree the appeal is pi efei i ed the Appellate 
i^Appe»»‘« Co art Court may ibelf cause the notice to be seived 
noiica to be terved * on the letepondeiit oi hu pleader under the 
pi oiisions above lofeiied to 
[1877— S 553,1859— S 345] 

Local Amendments 

ALLAHABAD 

idd tbe lollowi 5g bUb rule ( 8 ) — 

(3) Notwithstandin -irj to seive 

uolice of any other thin 

a person iinpie less he has 

ippenrod nnd J » vt m the case 

oi a socoud appeal in ibc loner appellate Court or has appealed in theai^ea) ’ 

CALCUTTA 

Itisei I the foUowing as Clause (3) — 

(3/ It bdU be In the discretion of the appeUato Court to uialie au order atauy 
stage of tbe appeal wbethei on. its own motion or cz parle dispensing 
crvice of such uolice on any icbpondent who did not appear either at (be 
hearing in the Court whose decree is complaned of or at any proceed* 5 
subsequent to the decree of that Court or on tbo legal rep csentatnes ofau? 
such respoadcDt 
Provided that— 

(a) The Court may require uotice of tbo appeal to be published lU aur 1 

ot newspapers as it may direct , , , ,.-0,11 

(b) No such order shall pvcelnde any auch rospoidciit ot legal icp e'cntatwe i‘ 

appoarins to contest tbc appeal 

MADRAS 


^^ippeal IS preferred ’ 

2 (ISCO) II Suth IV B 138 (139) 


3 (1831)1 tint N2G(27J 
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NAGPUR 

tJd tLo following sub rule — 

(3) Tile api'clbte Court i lu its di eietioii Ui im^c with iiolicc to luy resioudciit 
igain t whom tlie ml wss. besid ix larle 

N W F P 

1 111 llic follow lug 1 lovi 0 lo '•ul> rule (1) — 

Proi^dod llui Mitb Ibc i>etmi »ioii of tbe Court no notice neiJ le ‘•uvel u^ion 
s re^poudeut who ws«. s pro /orrafl dcfcndsni in i «uit w hit h was decided cj i ai fe 
leainst him ” 

OUDH 

fo / the foil wing Mih ruk (3) — 

111 I’roTilcd tint lu a ia«c where i it J nJent uis int nppcaii.1 t ll ei luiiiig 
the hiariDg <f ib^ * *•* tl»c Comt (rciii whose dccue or oider tlio appeal la 
[nkrted r at am procndiDg sub cquiiit to that deciee it shill ouh be 
liter an f i ili I ourt to mabe one fttleinpt lo tlftct icisonil tnico on such 
re 1 iidcut r if <:urb rt iwodtut i dead on his ligal tept eiitatne and, 
ihcrcifter siTTitc nn^ be «lTocled ta afliMiig a n dice in some ton pcuoiis place 
111 the c urt bou e f the I>» ti ct Jul^e within wlioso jurisdiction the suit 
r pronediiifc w i i tituteil ilong with nt or other of the followiUo methods 
1 amclx- juHil 1 1- tin i tiu inaiic«iaiw« or iffixiiig it to the ' ill or dour 
of the rJn i;)of of 111 Mlligt abdc the i loilenl last leidel oi ii otlioi 
mctliud as th t n t mas dirs^ l 


RANGOON 

in tinfoil w n 4 ih 1 f3) — 

(31 Noth US in tht e llulc-> re iUuiub im noti i Ic cnel oi i given 

to an opposite ];atts or rcsiondeul shall be deemed to icijuiic ini notice to 
1« served on or given loan opposite pail) or respondent who did nut appear 
iithcr It the hearing m iho Court \vbo<o decicc is conplainecl of or it any 
icotecdings subsequent to the decree of that Court or ou or to the legal 
represcniatnc of aoj such ©iposHc fart) or rc loiidcnt if decca ed 


iJJ the following as attb-rulc (3) — 

' (3) The apiicllatc Comt iinv however, in its di iiclion dispense with the servlco 
of notice of the appeal or interlocutor) i{ plication therein on a rcsiondeut or 
opponent who has made no appearance at the trial Court 


o 


Synopst$. 

Note No I NoleKo 

Service of notice 1 notice* a> not served 2 

Dismutal of appeal after return of I Form 3 


1 Service of notice 

An appeal cannot be beard and decided without fixing a date for such 
hearing or without giving the respondent due notice of such date ^ But failure 
to give notice to an unnecessary respondent does not \i*iatc the appeal ® It is 
the duty of the appellant to give the correct address of the respondent The 
iailer is not bound to conimumcatc Ins address to the Court or to the appellant 
and his orrassion to do so is not an abuse of the provisions of the Code ^ 


The service of notice on the respondent should be in the ntanner pro- 


vided for the service of summons on a 


Order 41 Rule 14 — Note 1 
1 1895 Pun Re No 10 i 21 (Rev) 

lhi3 principle applies a] o to a 
Revenue Court 

IScc (1917) 1917 Lah30'>{400) 41 

Tnd Cas 889 (S90l Appclluti* Court 


(1890) 1890 lull Re No 8 p 11 (Rev) 

(1016) 1910 Cal 513 (514) t Judge cannot 


defendant * 

decide au aj {>cal cij <irtc when uolico 
of appeal does not specif) the dalo 
on which the appeal will lo heard 
(19»4) 11 Oudh L J 370 (3'G) 

2 (1909) 1 Ind Cas 604 (006) 1009 Pun Re 

No il 

(1923) la^a Cal 221 (223) 49 Cal 1043 

3 (1017) 1917 Lah 399 (400) 41 Ind Cas 839 

(890) 

th« folloiixnij easet — 

4 (1871)15 Sulh ^\ R31 (31) Respondent. 

residing outside British territory — 
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Service of notice of appeal on the respondent’s pleader is sufficient ® 
Where a guardian ad litem of a minor has been appointed by the Court, nouce 
of the appeal may be served on the guardian ® 

2 Dismissal of appeal after return of notices as not Served 

Under 0 9, R 5, af a summons is returned unsened and the plaintiff 
does not apply for fresh summons uithm three months thereafter, the suit must 
be dismissed unless wathin those three monllis, the plaintiff satisfies the Court 
that there is a suffiaent cause for extending the period for applymg for fresh 
summons Tins Rule does not apply to appeals Hence, although the appellant 
lias applied neither for fresh notices nor for extension of tune within the nme 
allowable under 0 9 R 5, the appeal need not be dismissed and the Court 
can excuse the delay and order fresh notices to issue ^ Com ersely, the appellant 
cannot claim to he entitled, as of right, to apply for fresh notices wathin the 
period allowed under O 9, R 5 If the appellant fails to take out fresh notices 
withm the time ordered by the Court, the appeal can be disposed of under 
O 17 R 3 noiwuthstandmg that the period allowable imdcr O 9, R 5 
has not expired* If after the return of a nouc£ of appeal as not served the 
appellant makes undue delay in applying for fresh notices the appellate Court 
may refuse to issue fresh notice * Where an appeal against a decree for joint 
possession of land is dismissed as agamst some of the respondents for failure 
to sene notice of appeal on them the appeal cannot proceed even as against 
the others * See Note 5 to 0 9 R 5 

3 Form 

Tor form of notice to respondent see Appendix G Form No 6 


Notice mat be served by beiug sent 
bv registered post 

(1000) 1 lud Ca> 148 (ICl) 36 Cal 22C 
Besiondeat liMng a England— 
vvay would be to nuke over notice to 
apiellants pleader toi <iorvi (0 ou 
ic<spoudeiiC tbtougli an ngeut >n 
England to be appointed for the pur 
pose 

(1378)20 Suth Wn 02 (02) Affixing on 
outer door of ic^iondcils lioU'e 
wbcD Ills address is known is illegal 
(1838) 15 Cal 68l (083) Person refu mg 
registered letter is estopped from 
pleading ignorance o{ contents 
(lSG0)llSuUi W R 400(196) When res 
pondent is not found la tlie }iece 
where beiesided at the commence 
ment of the suit the substituted 
service nivj beordeicd 
(ion) 1921 U1 52 (52 53) 43 til 4ll 


of his house — Substituted service 
should be apilied for if le jondent 
cannot bo served personally 
(1922) 1922 Oudh 263 (209) 

(1903) 80 Cal 76S (7C0) Order m winding 
upofcoinpmy under Companies Vet 
— \lpeal against order — Notice of 
npieal must bo given within three 
weeks from the dale of the order 
complained of 
(l8"O)4Cil70irO() (Do) 

(1905) 27 All 509 (610) (Do) 

5 (l9l2)15Sulb^YR 290(290) 

G (1920) 19’G Cal IlOO (1107) 0 41 R 

read with 0 5 R 12 does not mean 
tint the service must be on 
minor himvelf and not on the gu *r 
diaii a I litem 

Note 2. 

1 (192«) 1927 Bom CS (GO 70) 50 Com 

Single Judge of High Coutt cv‘> 


fresh dale and direct additional ‘Or 
vice bv regisleied post 
<l’'Cf) G Suth W R 13 (14) Notuo not 
scned OH le^po^dclltpelBOU•lUy or on 
bU recognised igent must be served 
by bciiis affixed on the outer door 


within the ] enod specified in B 5 J 

3 ISce (16.3) 20 Suth VV R 02 (GS) 1 

4 (1915) 1915 Cil7S0 ((SC) 


1 . 
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PATNA 


Local Amendments 


O. 


.IJJ Ihe following as R. 14- A 

"ll-A The api>ctlate Court may, in tts discretion, dispcn'o with tho service o£ 
Dotico bcrcmlefore required on ft respondent, or on the legal representative of a 
decca^d respondent, ID ft case where sneh respondent did not appear, either at 
any stage of the proceedings in the Court whose decree is appealed from or 
in anv proceedings subsequent to the decree of that Court and no relief is 
claimed agaiust such opi>osite party or respondent or his legal representative 
either in the original case or appeal ** 


.5 r.1 the following as It IJ \ — 

14 K Subject to the leave of the appollato Court nothing in these Buies 
regi,inng aav notice to lo served on or given to an opposite party or 
respondent shall be deemed to require any notice lo be served on or giveu 
to the legal representative of anv deceased opposite party or deceased 
rc>-pcndent where <uch opposite partv or ce-pondent did not appear, either at 
the hearing in the Court whose decree is complained of or at anv proceeedings 
sul sequent to Ihe decree of that Court 


R. 1 5. [S. 554 ] Tho notice to tho respondent shall declare O. 
f. , that, it he docs not apiiear m the Appellate 

Con.e-vu of notice hh.ed. the appeaMi ill be 

heanl f>x pnrtc 

[1S7T— .S 554 ; 1859— S. 345 ] 

Synopsis 

Contents of the notice Note No 1 


1 Coatentt ef notice • 

An aopcol caimot be deaded cx parte if the notice served on the 
respordent did not specify the date of hoaxing * 

PBOCEDUBE ON HEARING. 


R. 1 6. 555] (1) On the day fixed.® or on any other O, 

_ day to which tho heanng may be adjourned, 

IS t to egin appellant shall be heard® in support of the 

appeal 

(.21 Tho Court shall then, if it does not dismiss the appeal 
at orn p hear the respondent against the appeal, and in such case 
the apiiellant -t-hall be entitled to reply. 

[1877 — S 555] 

Synopsis 


Note No 


Nola No 


Right to begin 

Respondent s failure to appear 
specified m notice of appeal 
“Shall be heard ' 

Hearing counsel of one party 



absence of the other 
Hearing of appeal before day fixed 
Effect of non compliance with 
Rules relating to appeals 


the 


4 

5 

6 


Other Topics. 

Failure to maAe necessary deposit ioc printing See Note 3, F N (1) 

1 Right to begin 

The mere fnct that the respondent challenges the right of the appellant 


Order 41, Rule 15— Note 1 —1 (191C) 1916 Cal 513 (514). 
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to appeal does not give the respondent Uic right to begin ^ In the Calcutta 
High Court when the appellant s right to appeal is cliallenged, the practice i> 
to require the respondent at the outset to indicate briefly the grounds upon 
which Ins objection is based ^ 

In every appeal the burden is on the appellant to show that tlie ]udg^ 
ment of the lower Court is wrong® and tins is so notwithstanding the fact that 
the records of the suit hate been destroyed* 

Wheie there is a slip in the order m on appeal heard ex parte, the 
error will be attributed to the appellant * Where an appeal is heard ex parte. 
It is the duty of the counsel for the appellant to bring to the notice of tlie 
Court all the authorities on the point, adverse as w^ell as favourable ® 

2 Respondent s failure to appear on day specified in notice of appeal 

A respondent who Iiad not appeared on a date n\ed for hearing but 
on which the appeal was not licard is not precluded from appearing on an> 
subsequent day to which the hearing may stand adjourned ^ 

3 Shall be heard 

An appellant is not entitled to be licard on the merits, if the appeal 
liable to be dismissed on a preliminary ground^ The appellate Court i» bound 
to heal the respondent before dctennnnng an appeil unless it dismisses the 
appeal at once * 

The Rule does not compel the Court to permit written arguments to be 

hied 5 

4 Hearing counsel of one party in the absence of the other 

The Courc cannot liavmg regard to the provision contained in sub' 
rule (2; hear the arguments of the respondents pleader alone in the absence 
of the appellant or his pleader and proceed to judgment without giving the 
latter an opportunity to reply If the Court does so it acts illegally and the 
judgment is not valid ^ 

5 Hearing of appeal before day fixed 

Where, subsequent to the adjournment of an appeal the hearing of 
the appeal is advanced without notice to the respondent, and the appeal is 
decided ex parte bcfoic the date to wluch it was adjourned, the respondent 

' ' ■ Cal 573 11 


(Doubted]] 

Note 3 


1 (1916) 


(1920) 1920 PC 77' (79) 4 Rang 518 (P C) 

(1925J 1925 Oiidli 221 (221) Equal possi 
biliti of judgment on either side 
licmg right IS not enough. 

(1020) 1J2G Oudh 38 (39) Equal poasibUity 
o{ cither new being right is not 
enough 

(1921) 1021 P C 55 (oG) IT Nsg L R 72 
(P C) Some bilanio >u appellaut ^ 
(aiuur must 00 c:>tab]ished 
, [S«uno(l91'>)137IndCas30l(Lah)] 

MlS0S)3CalVV >1231 


2 


i 

1 (1921)03 


Note 4 

Ind Cas 915 (910) (Lab) 
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can ha\c ihe cx parte decree set isidc ^ But the irregularity of deciding an O 
appeal before the da> lis.ed, uill be condoned if the pleaders of both the parties 
were present and argued the ease” 

If an appellate Court deadcs an appeal before the usual hour of com 
aicnting Court business and refuses to hear the appellant s counsel on his 
appearing in due tune it acts with gra\c irregularity ^ 

6 Effect of non compliance with Ike Rule* relettns to eppeals 

If the Rules of the Court relating to appeals Iia\e not been coniphed 
natii and no adequate excuse is olTcrcd the appeal should be disinis«ed i 


R. 17- [S ")5G ] (1) WJiei G on the dav fi\ed, oi on any 
D.»mu».iof.pp«.i dav to wlueh the healing maj be adjourn- 

for appeii.nt* <ie cd, tliG apiiellaiit docjs not appear^ when the 
appeal IS callal on fot heaiing^ the Cotnt may 
iimhe an otder that the aiijjeal be di5>mis*'ed - 

(2) the appellant appeals and the 

^Hearing appeal lO'-pondcnt doe-N HOt appeiu . the appeal shall be 
beaid a paile '•* 

[1S7T — S 530, 1859 — *5. J4(>] 


Legiilalive change) 

Diimittal for default of appearance 
'Appearance Meaningof S NuUs (u 
(j 3 n I 

Ditmittal on merit* illegal 
Conpromite after ditmiital for default 
Diimutal for default of protecution 
Di*mi»*al for default if affect* crot* 
objection* See Note* uuder O 41 R 22 
Diimifsal for default of appeal from e> 
parte decree -Application to »et a»>de 


Note No 

ex parte decree 8 

Effect of di*mi»ial for default 9 

Notice of date for hearing appeal 20 

Rectoration of appeal ditmisted for de 
fault t>rr B 19 po$t 11 

Re hearing of appeal decided ex parte 
Vc K 21 below 12 

Hearing of appeal ex parte Sub R 12) 13 

I Appeal 14 

Letter* Patent Appeal IS 

I Revision 16 


Synoi us 


Olhet Topics 

Aineudiui'iil of decree after iJisinik«aI of ancal Limitatiu i foe rcstoiisg di misled tor 

for default See Note 9 Its (3)aud(4) default See Nolo 9 to R IJ post 

1 Legiilative change* 

rf e Court uuj taaie 1 U all that tfie to tifssed hrie 

8Ul litutcd for tbo uord^ Ike appeal skall bo dt^mis^cd for default 
t* to the elfect of tl e eliioge srr Notes 4 ind 11 infra Vlso Note 1C to S ^ «ub 
S (2) 

2 Dismissal for default of appearance 

Under the old Code where the appellant did not appear when the 
ippeal wis called on for licanng the Court was bound to disnuss the apixial 
Urdcr the present Rule the Court is not bound to dismiss an appeal for default 
but may do so ^ The Rule applies not only to the date onginally fixed for 
hearing the appeal but also to any date to which the hearing may Iui\e been 

Note S Note 6 

1 (192r} 1920 Lom 424 (I’j) 1 (183j) 3 Bom II C R 03 (04) 

2 (IMl) I Sulk W R 240 (240) Order 4) Rule 17— Note 2 

3 (1S(j1) 1 SiilU W R 210 (NO) 1 (1920) in^g Rang 11 (12) 0 Rang 013 
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adjourned But at does not apply when the heanng has been completed and tbe 
ca'c IS merely adjourned for pronouncing judgment 

An appeal cannot be dismissed for default, if the appellant xs dead at 
the tune because the Orders and Rules dealing \nih the case of the non- 
appearance of a suitor are not applicable to the situation which arises uhen 
the suitor is dead * 

Applicability of Rule to remanded appeal — ^The Rule applies also to 
a remanded appeal, and if the appellant fads to appear on the day fi\ed for 
the bearing of the appeal after remand, the appeal may be dismissed for de- 
fault 3 But where the appellate Court remands a case for further enquirj and 
nxes a date for the return of the report, it cannot dismiss the appeal in default, 
before that date for non-appearance of the appellant in the lower Court on 
the date fixed for the enquiry ^ Where, however a case is remanded to the 
lower appellate Court for disposal that Court is entitled to dismiss the appeal 
for default if the appellant does not appear before it on the date fixed for 
the hearing ® 

3 Appearance —Meaning of — See Notes to O 3 E 1 

4 Oumusal on merits illegal 

It was held under the former Code that the appellate Court had no 
power, in the absence of the appellant or his pleader, to dismiss the appeal on 
the merits but could only dismiss it for default ^ In the prcsient Rule, the 
words the Court may make an order that the appeal be dismissed” ha\e been 
substituted for the words the appeal shall be dismissed for default uhich 
occurred in the corresponding secoon viz , S 55$ of the former Code This 
change in the language of the Rule has given nse to a conflict of dcasions 
as to the power of an appellate Court to dismiss an appeal on the merits, if 
the appellant does not appear at the tune of heanng On the one hand it has 


L Jour 17 It IS dcsifsUc to accom 
uiodate litigants to some extent lE 
tLeir pleaders liappen to be absent 
111 another Court and ha've a chance 
of attending within a short time so 
as not to disturb the business of tbe 
Court 1 

(Sec also Cal 98 (lOO) 53 

Cal 627 Jleld that Under the cir 
cumstauccs of the cast theappellate 
Couitwas fully justified in dismis 
sing the appeal for default ] 
la (1804) 7 C P L R 1 (2) 

(lOOo) 8 Oudh Cas 2C1 (2C3) Bole does 
not apply when arguments have been 


3 (1009) i Ind Cas 816 (817) U B R 1D07 00 
0 P 0 p 27 
i (1926) 1926 Lah 574 (o74) 

(1895) 8 C P L R C9 (70) 

5 (1874) 21 Buth \W R 65 (65) 

(1689) 2 CP L R 33 (33) Panics to le 
manded appeal should appi} to 
Court to which it has been 
manded to fix a date for further 
hearing of the case 
Note 4 


a 3 U1 519 (520) 

8 All 277 (278 270) . , 

(1873) 20 Suth %V R 425 (420) 

though purporting to be dum'Sj'® 
on merits is to be considered as ois 
mi'^scd only for default , 

(1895) 18J5 All W N 140 (140) 

Court dismissmg on merits m ® * 
circumstances regarded as duniiss 


OG Order of dismissal for default 
>-houlJ be set aside on application of 
le„al tciresentati\c sion 
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been held b> the High Courts of Ulahabad ” Calcutta, ^ Madras^ and Rangoon® 
that the tact that the Court is not bound to dismiss an appeal for default does 
rot enable it to dismiss the appeal on die merits, but only to adjourn it to 
another date The High Court of Patna has, on the other liand, held that the 
powers of an apixllatc Court under the present Rule as altered in the new Code 
aic wide enough to include the power to dismiss the appeal on the merits if 
iht. api>cllatc Court should think fit to do so ® 

5 Compromue after diimiital for default 

\n appeal was dismissed for default of both the parties Subsequently 
the apixdlant apphed to the Court for restoring tlic apjieal and pending the 
disposal of the application both the parties filed a petition of compromise 
praying for a decree ui terms of the compromise The Court subsequently 
rejected the appbcauon for restoring the appeal It was held tliat in the arcumr 
stances of the case the Court ought to have restored the case and gi\en effect 
to the pcuuon of compromise filed ^ 

6 Diimiital for default of proteeulion 

Where the matenils essential for the progress of an appeal such as 
supplying translations of \ernacular documents preparation of Bench copies, 
etc are wanting owing to the apjxdlaiu s default the Court can dismiss the 
appeal for default of prosccunon ‘ 

In the undermentioned casc^ the High Court of Madras has held tliat 
under R 105 of the Madras Appellate Side Rules, the High Court can dismiss 
a second appeal for failure to translate and pnnt the necessary records 
Such an order of dismissal is not ultra \ires and docs not oontraicne the 
pro\asion3 of this order 

7 OitmKtAl for d«f«ult if offoelt cro»» objection! ^otes uudei 0 41 B 22 

8 Dumiitei for default of appeal from ex parte deeree—Apphealion to set a»ide ex 

parte decree 

The dismissal of an appeal for default is not a decree and therefore, 
the decree of the Court of first instance is not superseded by or merged m the 
order of the appellate Court Hence after an appeal from an ex parts decree 
has been dismissed for default the first Court can allow an application to 
'ct aside the ex parte decree ® See Note 11 to O 9, R 13, ante 

9 Effect of ditmitsal for default 

An order dismissing an appeal for default is not a decree and hence 
the decree of the lower Court is not superseded by or merged in it ^ see Note 
16 to S 2 sub S (2) It ^vlll follow from this tliat the decree to be exe- 
cuted m such a case is the decree of the lower Court * {see Note 5 to S 38) 

■ (1390) 23 Cal 33J (34C) Order dismissing 

■ . ■ ■ II appeal for failure to deposit cost of 

. preparing ji^er look 

.■ I I (1890) 17 Cat 2S9 (»8J) failure to delnet 

.Jo ^ It 161 copies to Registrar according to 

Order treated as cue lor dismissal rules 

for default though i urportiDg to he 2 (L91C) 1916 Had 473 (474) 
one of dismissal on merits Note 8 

0 (1921) 1J21 Pat 325 (3.5) 1 (1017) 1917 111 392 (393) 39 111 303 

Note 5 

1 (1923) 1923 Cal 319 (319) 

Note 6 

I (1919) 1919 L B 139 (140) 9 L B R 266 
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It will also follow that an. application for amendment of the dccroo must be 
made to the lower Court and not to the appellate Court ^ A contrarj view has, 
however, been expnessed by the High Court of Madras m the undermentioned 
case ^ It IS submitted tliat the mow is not correct On the dismissal of an appeal 
for default a fresh appeal from the same decree may be entertained, provided 
the period of lirmtation has not expired ® 

The decision of the lower Court opeiates as res ludicata although the 
appeal agamst it lias been dismissed, not on the merits, but for default ® 

10 Notice of date for hearing appeal 

The appellant must have due notice of the date of hearing ^ Where no 
date lias been fixed for the licanng of an appeal the appellate Court has no 
powei to dismiss the appeal for default {See R 12 mire) ^ Where an appeal 
has been remanded for hearing, it is the duty of the parties to apply to tlie 
Court to fix a date for the heating of the appeal or to ascertain from the Court 
what date lias been fixed therefor® An appeal may be taken up and disposed 
of before the appointed day if the pleaders of the parties are present and argue 
the case without objection ^ Nonce of the date of hcanng must be given to 
the respondent before the appeal can be decided et parlc (.Sec R 14 anie )* 

11 Restoration of appeel dismissed for default Srr R 19 

12 Re hearing of appesl decided ex perte — Sr<* R 21 bcIoM 

13 Hearing of appeal ex parte— sub rule (2) 

The absence of the respondent on the date fixed for hcanng is not by 
itself a ground foi deciding the appeal in appellant a favour Tlie Court 
must go into the merits of the case and record a judgment ' 

14 Appeal 

Under the Toimer Code there was a conflict of decisions as to whether 
an appeal lay against an order dismissmg an appeal for default, some cascss 
holding that such an order was a decree and as such appealable^ while other 


3 (1917) 1917 Nng 24 (24) 

4 (i01l)10lndCa8DG(97)(Mvd) 

5 (1923) 1923 Pvt 514 (614) 2 Pal 739 

G (1J23) 1923 Nag 1 (2) 

Note 10 

1 (IfiOG) 5 Sutli W UXIis 22 (22) 

(lomjioio Cil IOjS (1039) lipovl trviis 
ferred to another Court mtbout 
aotico to an) jiartr — Ijpellvnts 
misled— Appeal di tnissed for de 
fault — Appeal should be restored 
(1915) 30 Ind Cas 1J9 (200) (Oadh) llpovl 
adjourned— Notice of datctouhich 
appoil ins adjourned not properli 
ser'od ou aipcUant — Ippcllant not 
vppoiring — Ippcvl not to lo dis 
missed for dcfiult 

(1910) 1910 111 326 (327) Date of JieannR 
postponed — Data not cotnmniuca'ed 
— Dismissal of appeal fordcfanlt — 
Held tint there iias saflicienl 
cause for appellant s ftbsrnco and 
ibat v] ]>c il should be restored 
[See iKo (18C5) 3 Suth \\ ft IctX 
iri(irt) I 01 g liolidai intorveuing 
— Cast on list lut not taken up bo 


3 

4 

5 


tore llio liolidaTS— Noil late to to 
fixed for heating after the holnhis] 
(1924) 1924 Lah ‘’79 (280) 

(1805) 2 Suth 1\ It 254 (254) 

[See also (1934) 1934 Lah 9S4 (O-ii) 
Ou date of hearing judge absent aiJ 
cIcA of Court adjourning apjeal— 
Disiuissil jf ippeal for default on 
the adjourned dai — Di mis alisoot 
proper) 

(1889) 2 C P L R 32 (33) 

(1906) 4 Nag L R ICU (ICs) 

(See (18C4) 1 Suth W R 246 (246)) 

(1917) 1917 Lah 390 (400) Appellant 

give lorrect aldress of rcspoi dent 

Rc«;i>ondcnl not lioiiiid to to’” 
municate his addic < 

Note 13 . 

(1920) rfi Iiid Cis 3S6 (3=G) (0 1' P* ' 
Failure to do so k an irrcgularil) 
iMthm S 21>ofU P ranIRcieiiU'’ 
\ct 


Note 14 

(1903)50 Cil CCO (CG5) (1 1) 
(I89C)23CiI a27(ci2j) • 
Cal ll>(Iir 117) 


Oicrfulii'e 

,d (l^^f)-'’ 
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ca-^cs I contrarj ^ The definition of a decree in S 2(2) m the pre'cnt 0 

Code c\prcs5l> prondcs ilut an order of dismissal for default docs not amount 
to 1 decree -M^o, in the present Rule the words ‘the Court may make an ori/'’/- 
that the apical be dismissed hate been substituted for the words the appeal 
sliall be di» mssed for default uluch occurred in the old section ReadmgS 2 
(2) and 0» 41, R 17 together, it is dear tliat an order dismissmg an appeal 
fo*" defau MS not a decree Nor is it one of the appealable orders referred tom 
S 104 1 If nee no appeal lies from such an order ^ Tlic proper procedure to 
set aside the order is to appl> lUidcr R 19, Ulfra 

\\ here an appeal is disnusscd on the merits, the order is a decree and is 
ap, calab’c aa <uch noiwatlistandmg that the Court ought to Ua\e dismissed 
the appeal for default and not on the ments * But in some old decisions it 
was held that m such cases, the order, though dismissmg the appeal on the 
merits, must ne\crthclcss be regarded as an order disimssing the appeal for 
■default * 

Anap,.<alwas dismissed ns against <omc of the respondents on the ground 
■ol want of proper service of notice on them When the appeal came on for 
heanng against the other respondents it was dismissed on the ground tliat 
It was not maimainablt against them alone Held that m an appeal against 
the decree oI dismissal the previous order dismissmg tlie appeal against some 
of ihf respondents could be attacked under S 105 ® 

An order dismissing an apical for failure to pay the defiaency m the 
stamp for the appeal is an order of rejection of the appeal and as such consti- 
tutes a decree ’ Sec S 2 (2) It has been held bv the Oudh Judicial Com- 
misMoner s Court* that when an appeal is dismissed under an erroncoua imr 
pressioii as to procedural law, an appeal lies from the order of dismissal 
because the ciTect in such case is that of dismissal on a preliminary point 
iSce Notes under R 11 supra ) 

See also Note 12 to S 96, ante 


IS Letter* Patent Appeal 

No appeal Ues under the Letters 


(1000) "S Cil 61 (83) 

(153’) IG Lorn 33 (2{.) 

ISeeatso (ISCl) 1001 Suth a\ B 1“G 
U.^J) 

2 (1503) 1j All 3 3 ( G3) 

(ISSl) 3 \U jIO (,’0) 

(l531> 3 K\\ a?’ (383) 

(15(8-50) 2 MIG1C(G17) 

(1892) 1632 Ml V\ N 2 (2) 

(1S79) 1579 1 nil RoNo 113 pa«9 319 
(1007) 31 aiid 157 (ICO) 

(1807) IOC P L R 32 (32) 

(1900 190’) 1 LB R 183 (15i) 

{189( l''01)3UBB 20G 

[tee aUo (1808) 22 Had 221 (223) 
Becisiou diKniis‘'iu(; suit in dclaaU 
c! vppeirauce bj i laiutifl i* an order 
aud not 4 doctea and tUeie is no 
fir t or second api'cvl tlierciroro] 
a (lOlOlOlC 111 3’G(32G) 

(1912) 14 Ind Cas 823 (s23) 39 Cal 311 
(1925) 1925 Nag ’’G (235) 

(1003) 4 Ind Cvs 81G (317) Lip Bur B 

C P C 333 I 334 


Patent from an order dismissing an 
1907 00 Cir'Pto'Codo lage'OT 
(1913) 20 Ind Cas 1 (l) (Cvl) An order dis 
mibbing suit for default— No apiovl 
lies from Older — The fact that a decree 
> as drawnupcannotalter tbeniture 


B S) altliougb it was erroneously 
parsed as one of disni^ al for de 

fault) 

5 (la 3) 20 Sutb W R 425 (420) 

(18il) 15 Suth W R 143 (143) 

(1893) I83a VU W N 140 (140) 

(I6a4) ISol tli W N IGi (1G7) 

6 (1929)19-9 Pat COO (CIO Cll) 

7 (1922) 19’2 Pal 231 (’52) 0 Pat L Jour 

C’5 

8 (I'll!) 1914 Oudb 303 (301) 
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17, It will also follow tlvat an application for amendment of the decrc© must be 
made to the lower Court and not to the appellate Court ^ A contrary \iew has, 
however, been expressed by the High Court of Madras in the undermentioned 
case It IS submitted tliat the view is not correct On the dismissal of an appeal 
for default a fiesh appeal from the same decree may be entertained, provided 
the period of limitation lias not expired * 

The decision of the lower Court operates as res ludicaia although the 
appeal agamst it lias been dismissed not on the merits, but for default ® 

10 Notice of date for hearing appeal 

The appellant must have due notice of the date of hcaniig ' Where no 
date has been fixed for the hearing of an appeal the appellate Court has no 
power to dismiss the appeal for default (See II 12 infra') ® Where an appeal 
has been remanded for hearing it is the duty of the parties to apply to the 
Court to fix a date for the hearing of the appeal or to ascertain from the Court 
what date has been fixed therefor® An appeal may be taken up and disposed 
ol before the appointed day if the pleaders of the parties arc present and argue 
the case without objection ^ Notice of the date of licarmg must be given to 
the respondent before tlte appeal can be decided ox parfc {See R 14 ante )* 

11 Reilor«tion of appeal for default 5(*e R IP jfist 

12 Re hearing of appeal decided ex parle K 21 bclo v 

13 Hearing of appeal ex parte— tub rule (2) 

The absence of the respondent on the date fixed foi hcanng is not by 
Itself a ground for dcadtng the appeal m appellant s fav^our Tlie Court 
must go into the ments of the case and record a judgment * 

14 Appeal 

Under the Former Code there was a conflict of decisions as to whether 
an appeal lay against an order dismissing an appeal for default some cases 
holding that such an order was a decree and as such appealable* while other 


3 

4 

5 
G 


(1017) 1017 Nvg 24 (24) 

(1911) 10 liid Gas 06 (07) (Mid) 

(1023) 1023 I’vt !;14 (514) 2 I at 739 
(1923) 1023 Nag 1 (2) 

Note 10 

(lSrr)5Sutli W RAlis 22 (22) 

(191*1) 1919 Cil 1038 (1039) tijcal Irans 
fetted to another Court without 
notiCQ to an> part> — ^Ijellanls 
milled— Vpyeal distnis ed for dc 
fault— 4pieal should Lcrcstoicd 
(1915) 30 Ind Caa 100 (200) (Oudb) \ipeal 
idjourijed— Notice ol date to which 
ippea! «a9 adjournel not i ropetlv 
ser^cd on ajpell int— ApicRaiit not 
api e lung— Appeal not to lo dia 
mig«id for def luU 

(lOlC) 1010 Vll 320 (327) Cato of heating 
postponed — Date not coxnmanicatcd 
— Disinis al of appeal for dctanlt— 
IlrlJ that there was suiTicicnl 
eiu 0 for appellants absen o and 
that aii>ctl should be restored 
ISco vKo (iaC5) 3 fenthW ft SetN. 
irt (If!) Long hotidav interrening 
—Case :i list but not ULeii up I o 


2 


3 

4 

5 


tore the 1 ol dajs— Now Hto toll 
fixed for heating after tho holilaj ] 
(lJ24} 1J24 Tah 270 (280) 

(16C5)2 Suth VV B 254 (254) 

(See also (1034) 1034 Lah 984 (03!) 
Ou dale of hearing }udgo abscut ai I 
clerk of Court uljourniug aijcil— 
Dismiss il of ippral for tlefanU oi 
thoadjoimitl dij— Di«iui alia not 
proper] 

(18S0) 2 01 L It 32 (33) 

(190S) 4 Nag L U ICl (108) 

(See (1804) I Sulh W R 210 (240)] 

(1917) lOl" Lah 399 (400) tppcilai t ninst 
giac torrtet i Idrc s of r< ] oi 1®’ ^ 
Respondent not lound to to™ 
inuiucate Im addic ' 

Nole 13 „ 

(1920)50 Ini Cts 380 (3*10) (U 1’ ^ 

lailuro ti do so is an irre^uur'b 
uithiii S 21 J of 1 1 Lml Ilctc uo 
Vet 


Note 14 

(1903) SO Cil GOO (GO >) (1 I ) 
(1690) 23 Cal 827 (>**4 

Cal 111 (nr 117) 


Oscrrul 
and (188C) 
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ca^cs 1 contrar) \ cw 2 The definition of a decree irt S 2(2) in the present C 
Code c\pressl> prondcs tlut an order of disnussal for default docs not amount 
to a decree Al«o in the present Rule the words the Court may make an 
tlut tin, ajircal be dismissed hi\e been substituted for tlie words the appeal 
shall be disniis cd for default which occurred in the old section Readings 2 
(2) inJ O 41 R 17 together it is dear that an order dismissing an appeal 
fo' defau is not a decree \«r is it one of the appealable orders referred to in 
S 104 111 nee no appeal 1 cs from such an order ^ The proper proceduie to 
<ct aside the order is to appl> under R 19 tnfra 

here an appeal is disnusscd on the merits, the order is a decree and is 
ap, calabe as such notwithstanding that the Court ought to have dismissed 
the appeal for default and not on the ments * But m some old deasions it 
was held iliat m such cases, the order, though dismissing the appeal on the 
mer.ts, must neierthcless be regarded as an order dismissmg the appeal for 
•default ® 

An«p,jcalwas dismissed as against “omc of the respondents on the ground 
•of w ait ot proper seriicc of notice on them When the appeal came on for 
hearaio aeainsi the other resi>ondcms it was dismissed on the ground tliat 
It was not man lainabk against them alone Held that m an appeal against 
the decree ot dismissal the prcMOUs order dismissing the appeal against some 
of the respondents could be attacked under S x05 ® 

An order dismissing an appeal for failure to pay the defiaency in the 
stamp for the appeal is an order of rejection of the appeal and as such consti 
twes a decree ^ See S 2 (2) It has been held b> the Oudh Judicial Com 
nus‘'ioners Court* tlut when an appeal is dismissed under an erroneous imr 
pression as to procedural law an appeal lies from the order of dismissal 
because the ciTcct in such ease is tlut of dismissal on a preliminary point 
iSce Notes urder R 11 supra ) 

See also Note 12 to S 96 ante 


15 Letters Patent Appeal 

No appeal lies under the Letters Patent fr om an order disnussmg an 
1007 00 Ci\ Pro Coie jaga 27 
(1913) 20 Ij d Caa I (i) (Cal) An order dis 
nuaiiiiig GUit for detauU— No appeal 
lies from order — The fact that adetree 
was dra^s'n up cannot alter the nature 
of tJjB order 


(IJOO) 2S Cal 8 t (03) 

(180’) 10 Bom 3 (2o) 

t=ecalso (1801) 1601 SutU M R I fi 

, U. )] 

2 (1S03) lo All 3o0 ( 03) 

(ISsl) 3 U1 olO ( 20) 

(1&31) 3 All <’82 (’83) 

(18 S SO) ’ Ml CIO (01,) 

(16Q2) ISO’ Ml W N > (2) 

(18 9) 1&,9 1 uii KeNo II 3 latoSlO 
(1907) 31 ■Vlad 157 (ICO) 

(180,) IOC P LR 32 (32) 

(1900 190’) 1 L B R 183 (l&l) 

(189, 1 01) 2 U B R 200 

[See also (le.93) 22 M d 221 (223) 
Decision disin asii g so t m default 
of appear 11 ce bj plaintiff is an order 
and not a dcciee and there la uo 
ficft ot Fcco id apical therefrom] 

•3 (1910) 1910 Ml 320 (320) 

(1912) U Ind Cas 823 (323) 30 Cil 311 
(192^) 1J25 Nag ’30 (23S) 

(1909) 1 Ind Cas SIG (bli) Upp But B 

C P C 333 331 


4 (1921) 1921 All 141 (Ul) 41A11CC9 

CConacr-;el> see (1899) 22 All 00 (77) 


U 8) although it was erroneously- 
passed as one of disrii«°al for de 
fault] 

5 (le> 3) 20 Suth M R 425 (4’C) 

(18 1) 15 Suth W R143 (143) 

(183o) ISOo \in\ N 140 140) 

(1834) 1831 Ml W N 107 (1C ) 

B (1929) 1929 Pat 009 (CIO 011) 

7 (1922) 19’2 Pal 2t>l (’32) 6 Pat L Jour 

C’5 

8 UOU) 1911 Oudh 303 (304) 
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7 appeal for default ^ 

16 Revision 

\n application for reuaon may he against an order dismissing an 
appeal for default ^ 


Dismissal of appeal 
where notice not ser 
\ed in consequence 
of appellant s failure 
to deposit costs 


R. 18. [S TWfe/d on the day fi\ed,“ or oji any other 
daj to which the healing may be adjourned, it 
IS found that the notice to the respondent his 
not been sei\ed in consequence of the failure ot 
the appellant to deposit, within the period fi'ved, 
the sum required to defiaj the cost of seriinj 
the notice, the Court may ,nale an ordei that the appeal be 
dismissed 

Pro\ ided that no such order shall be unide although the 
notice has not been sened upon the respondent, if on r/iiy 
day the respondent appears ithen the appeal is called on foi 
lieaiinq 

[ 1877 ~S dJ 7 , 18 G 1-5 5 ] 

Local Amendment 

MADRAS 

f/lcr tlie wo (lb cost of seizing Uic notice » urt the vordi or if tho noUcs 
returned unsecred to depo it witbin -iny s bseguent rerod fixed tl 6 tun 
retiuircd to deiri) the cost of any further attempt to e a (bo not ce 


Synopsis 


Note No 

Oismiesal for default in depositing cost 
of notice I 

Appeal Cannot be dismissed before day 
fixed for bearing 2 

Effect of dismissal of appeal against 
one of several respondents 3 


Mote No 

Dismissal for failure to supply identi 
fier 4 

Re admission of appeal dismissed See 
K 10 Wo V 5 

Appeal & 

Revision 7 


1 Dismissal for default m depositing cost of notice 

This Rule enables the appellate Court to diainiss an appeal only when 
the process fees for service of notice on the respondent hi\e not been deposited 
But It docs not warrant the dismissal of an appeal merely because the appellant 
lias not filed the notice required to be filed bythearcular orders in the Court 
for the purpose of issuing process* An appeal is liable to be disnusscd for 
default in depositing the cost of notice although the default was com^nnted 
by in Ignorant business agent of the appellant * 

An order of dismissal cannot be made under this Rule unless the 
appellate Court lias fi\cd a date by which tlie cost of notice is to be paid 


Note 15 

\ (1623115 Ul35a(JG3( 
(1692) It Ul 3Cl (3C1) 

Note 16 


1 (192v.) 102 j N^g 23G 
1180CI IB All 119 (120) 


Order 41 Rule 18-Nole 1 

1 (W12) 13 Ii <1 Cai 004 (C9t) (CiJ) 

2 llSCa) 11 SuUi \Y R 417 (416) 

3 (1912)1019 Lvli 203 (’03) 1910 1 1*^ 

No ICO 

(l8M3)ie OloiRcNo 13 p 29 

(S e nl.o USC9) 11 Suth 'V « ^20 
(290)3 
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2 Appeal c*nnot be dumuted before fixed for hearing q 

\ii order of dismissal cannot be made under the Rule before the 
da c Jived for licarin^, mcrd> becau'e the appellant lias faded to deposit the 
cost of not cc within the time tived by the Court ^ 

3 Effect of diimiiial of appeal against one of aeveral respondents 

Where a decree for join ixissession is iias^ed m favour of three re^- 
pordcius, aid the apiKal from the decree is disiiusscd as against one of them 
for failure to «er\c notice on him the appeal cannot proceed against the otitei 
two rc'pondems the rca'-on is that even if the dc-rce is set aside in the appeal 
agani't them the entire dc ree winch is a joint one, can be executed by the 
other respondent so as to nullify the decree of the appellate Court ‘ 

4 Dismissal for failure to supply identifier 

The default referred to in the Rule is default in paying the cost of 
roticc before the time tixed Hence an appeal cannot be dismissed under the 
Rule on account of the appellant s failure to supplyr an identifier for identifying 
the re pondent to the pro ess server * 

5 Re admission of appeal dismissed — S<c U IJ telu i 

6 Appeal 

\o appeal 1 cs against an order under this Rule The proper remedy 
IS under R 19 * 

7 Revision 

Before on appellate Court can dismiss an appeal under this Rule it 
must fix a date by which the process-fees are to be paid If it does not do so, 
it> order of djs/ni>sa] can be set aside m reusion Where, liowcver tlie appel- 
lant fails to pay the proccss-fccs even on the date of the hearing of tlie appeal 
and also omits to plead tlut the non payment was due to the fact that he had 
not been directed to pay by any fixed date, the order of the appellate Court 
wall not be interfered will in revision ‘ 


R. 19. TiS] Mliere an appeal is dismi&sed under O 
Jluh 11, sub-rulo (2) or RiiU 17 o? Ruh 18, the 
f‘’r ‘ippellanfcmay api»l> to the Appellate Couit for 
defluJi the re-admission ot the appeal, and ithoe it is 

pio\ed that ho was pre\ented by any sufficient 
caused trom ui>p'’<n inj when tho appeal was called on tor hearing 
or from depositing the sum so rcquiied, the Couit shaU le-admit^ 
tho appeal on such teims as to costs or othei wise as it thinks ht 
[1877— b j 38; 18 j9— S 347 ] 


Note Z 

1 (lOOS '•s Cal 535 {i3i) 

Note 3 

1 (1915) 1915 Cil7bG(7J^) 

(See vlfeo (1930) 1930 CilSlCf*!?) 
Suit for poascsfiiou agiinst fi\edefen 
ilml — Suit diRini sed — \ppeal by 
rUmUH— SerTicc cii respondents 4 
an I 5 not i roved and bence appeal 
di«miPK.d vs agnust tbem— Ke jon 
dints 4 and o ucio necessary parties 
ami 1 once wb le appeal stood dii 


1 (1923) 1923 I'll 114 (115) 

isee also (1929) 1929 Pat 009 (CIO) 
Future to file identifier s cvidenco— 
O 41 U 18 does notapph ] 

Note 6 

1 (1919) 1919 Lab 203 (203) 52 Ind Cas 179 
(17 >) 1919 Pun Re Iso 1C9 
Note 7 

1 (1919) 1919 I„ah 203 (204) 1919 Pun Re 
Xo 109 
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MADRAS 


PROCCDUKE ON HEARING OF ApPE VL 

Local Amendment 


t 1003 shill iiply to 


Synopsis 


Scope and applicability of Rule 
' Shall re admit the appeal 
Sufficient cause 

Court to which application for re 
storation it to be made 
Notice 

Dismissal for failure to deposit cost of 


1 paper book or to pay Court fees 

2 Inherent power to restore appeal dis 
^ missed for default See S 151 Note 2 
^ Other remedy 

5 Limitation 
Appeal 


6 

1 

$ 

9 

10 


Othei Topics 


Summary rejoctioii of application to lestoro— If proper SeoNoteS It {!) 

1 Scope and applicability of Rule 

This rule applies onlj where an appeal lias been disnussed under anj of 
the rules specified thciein ^ O 41 R 17 does not apply when the argun>cnts 
liave been heard Hence the dismissal of an appeal m default when the argu 
ments lute been heard is not cotered by Rule 17 and tins rule doc# not 
tbcieforc apply to such a case* 


2 Shall re admit the appeal 

The expression used in the corresponding section of the former Code, 
VIZ S 558 was nia> rc admit the appeal Netertheless it was held b> the 
Madras High Court under the old Code that the Court was hound to restore 
the appeal if sufficient cause was established * In the pre'cnt rule legislatne 
effect la giicn to this Mew* 


3 Sufficient Caute — See Note S loO 0 B Onnfe 

When an application is made to restore an appeal dismissed for de* 
fault the Court should not reject the appbcation summanij, but should gite 
the appheant an opportunity to substantiate his allegations, as to sufficicn* 
cause A summary reject on without enquiry is improper ^ 


Order 41 Rule 19— Note 1 

1 [S c (1808) 10 Sulb W B 4^0 (451)1 

[Sco ilso (1916) 1915 Cal 622 (C23) 
CoDsent decree passed duetoaipcl 
lint s fraud— Bo hciring of appeal — 
B 19 does not appl}] 

(189S) 1808 til W N 155 (15G) Dumissil 


Note 3 

1 (1927) 1927 Cal 888 (839) 

(1935) 1935 Icsh 110(110) 

(1923) 1923 Gil 102 (102) 

(1925) 192o Gi\ 500 (50V) 

(1925) 1925 Cal 269 (209) 

(1920) 1920 Cal CG3 (C03) 

(1371) IS Sutk W K80(S0) Judcercfu i« 


Aiilicitiou to readmit slimpcd 
Milli Court feeofBs 2— Application 
18 cutertiinable under O 41 B 19 
Tcid iMlb S 151 and is sufficiently 
stnmi cd) 

2 (lOOo) S Oiidli CIS 2G1 (2C2) 

Note 2 

1 U"0’) 2G Mad 590 (GOl) 

A (''to (10X2) 15 It a Ci8 35S (3^ 350) (L D)I 


•iIjIb or not ^ 

(Sco aUo (1331) 1831 Vll " ^ ^ „ 

Before Jisinusius apilication fir r 
Bdmio.ioii of an>Ml Court 
enquire into tie ipi elliiit » aiie 

I9e0) 132 Ind C is 5 (5) (Lih) 

1019) 1919 Lab 2 C (2i7) 

19.,3J 1933 1 at 123 (123) 
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Vs to what amounts to “sufficient cause,” see the undermentioned cas<:s ^ 

4 Court to which application for rertoration la to he made 

Tile application must he made to the Court winch dismissed the appeal 
for dcLult 1 


Order 9, R 9 lajs down, that notice must be gisen to the defendant 
before a «uit disnus'cd for default of plamuff's appearance is restored In the 
underment oi cd ca«c' it was held by the Allahabad High Court tliat even if 
0 9, R 9 be lield to apply to appeals by force of S 107 sub*S (2), 

not cc is not ncccs»arv for the restoration of an appeal dismissed for default 
owjig to the absence of bo(ft the parties But the proprety of an ev parte 
order setting aside an order of dismissal for default may be questioned at the 
hearing of the appeal - The dismissal of an appeal for failure to pay the defiat 
Court-fee on the memorandum of appeal is not a dismissal for default An 
application for restoraton in such a ease is not covered by tlus rule but is 


an application for review under O 47 
nece-sar> s 


2 llioice of in unol trr Court— 

ViicaleulnMox of time— i/cy l«. lufjicxcnt 
eauie — 

(1933) l9»3Lali C5 (Cs) 

(102C) lO.G Cal 1231 (1231) 

(1023) TO iDd Cai S04 (3) [lOi) (Lab) Couu 
fel turaing up iznmcdulclj and satis 
ijmg that Lis failure to apicvr was 
unmicntionnl 

[But fee (1923) 1923 Lab 07 (9T)] 
(1011) lOU Cvl 7C3 (704) 

(192Si 1935 Oudb 2’1 (231 2>ci) 

Jp} cal uneiptcledl'j called tarher tian 
ezj,«ilcl u iif/ietent cause — 

(1J32) 1932 Lab 3S7 (3SS) 

[But see tl02l) 1021 Lab 150] 
(r07)lC07Puiit\ BOO 
(192C)102GBanglOO(110] 4 Bang 16 

[But sec (1008) 31 'Mad 157 (159) 
Afpeal taken up at an earlier date 
Lut ample notice gircD — 2tot a su6 
cient cause) 

oitrl 


218 

ling 

to inform i,itty of transfer of appeal 
to another Court 

Of^itr cflifi til ii/ ic/i it tins Jirltl there 
uas su/ficiciU cause — 

(1910) H Ind Cas 2iG (227) (Lib) The 
1 1c idcr 8 aL ence in a case need nol 
Lo satisfactorily eaplvined if tbe ap 
pcllant can give a rev^onaUe even e 
for hit OMu absence 

(1008) 35 Cal 7J9 (602 60C) Pleader being 
ill bad transferred his brief to an 
other pleader whwm the Judge dec 
lined to heir as his name did not 
ajpear in the talalaliama 
(1030) lj-0 Ml 217 (21S) 52 All 53C Vppel 


and notice to the opposite party is 


Fpcals 

laturo 

istake 

of the pleader as to dale of bearing 
(18S9) 18S0 All W N 126 (120) Illness of 
pleader 

Illness of one of scicraf appellants— Not 
a fuf/ieunt cause — 

(idbd) 1683 Pun Be No 83 page 01 

Laches of ndt ocate or careUssness of Ins 


(1933) 1933 L-ib 1013’(1043> Failure of 
counsel to enquire what cases he has 


rC5 

[See aUo (1910) 5 Ind Cas 120 (121) 
. (AII)l 

(I92G) 1926 Cal 1162 (1162) Pleader ariiyiog 
late owing to rain — Not a sufScient 

Note 4 

I (IgGl) 1664 Sulh W R 315 (310) District 
Judge cai not restore appeal dUmissed 
m default bj Subordinate Judge 
(1600) 16 £oui 107 (109) Appeal transferred 
by District Judge to Assistant Judge 
under S 17 of Lomlay Ciiil Courts 
Act for trial— Assistant Judge dis 
nil sing appeal for default— Appli 
cation for re-adinis ion oi appeal to 
lo in.idc to him and not to District 


1 <1912) 17 Ind Cas 292 (293) (All) 

2 (lJ-0) 1920 Sind 31 (35) 14 Sind L B 239 

3 (1922) 1922 Pat 281 (2S3) C Pat L JourG25 
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Sen. 


19 ^ Disinjssa] for failure to depoiit coat of paper book or to pay Court fees 

This Rule appl es, as has been stated in Note laboie only where the dis- 
missal has been under any of the therein Hence the Rule docs not 

apply where an appeal has been dismissed under the High Court rules for 
failure to deposit the cost of prepanng the paper book The remedy in such 
a case is not by an application under this rule but an application for 
rc\ic\v 1 Similarly, where an appeal is dismissed for failure to pay deficit 
Court-fees \vithm the time allowed by the Court, the appeal camiot be restored 
under this rule ^ 


7 Inherent power to restore appeal ditmuted for defkult — SceS 151 Nolo 2 
5 Other remedy 

When an appeal is dismissed for default the applicant may present a 
fresh appeal provided the period of lumtatiou for an appeal has not expired 
He IS not confined to lus remedy under this rule ^ An appellant whose appeal 
lias been dismissed for default may also apply for review in a proper case 
The Allaliabad High Court has held that when the appellant has allowed his 
remedy under this rule to become time-barred, he cannot come by way of an 
application for renew * But the Punjab Chief Court has held a contrary view * 
In an application for restoration under this rule the only thing that 
the Court can consider is whether there was ‘ suffiaent cause for appellant s 
default Questions as to the legality of the order of dismissal can only he raised 
m an application for renew * 


9 LimitAtion 

\n application for restoration of an appeal under tlus rule is governed 
by Art 168 of the Linutation Act^ and roust be filed within 30 days from 
the date of the dismissal of the appeal* The Court has no power to enlarge 
the said period ^ Proceedings taken on an applicauon filed after the penod 
of liraitauon arc imabd^ An application for re-admiss on made not under 


rtUllRg 


(474) 

Older of (Iistnissvl m such i case i» 
coveted by K llorB IS of O 4lJ 
[See however (1032) 1032 Cal G4l 
The applicnlion does not fall voder 
0 47 B. 1 — Court fee of Bs 2 is 
sufficient lor the applicalion) 

2 ( 1022 ) 1922 Pat 2t)l (232) 6 Pal L Jour C25 
(19^0)1920 Pit G03 (C09) 55 liid Cas 

502 (503) 

Note 8 


(1921) 1021 Bom 20 (20) 43 Dorn G18 
(18C7) 8 Suth W R 301 (3G1) 

(1663) 10 Suth \\ R 437 (437) hudor S 317 
of Act \ 111 of 1859 also tho period of 
hinilatton was 30 diys 

(F D) 
tbsi 
SCS of 


based on the langimgo of S 553 ol 
the Code of 1877 and is not good la" 
under the pre eut Codo ,, 

2 (l903)31 CiU50(15l} Notice that /If'' 
cation would bo made ou furtU 

date docs not prevent limitalioji 

(1867) 4 Bom II 0 R ( \ C) J2 (92) , ^ 

B 347 of Act \IIIof 18o9 where ap 
t-tbnl s 1 leader Ind died and ap 


* (1915) 1915 3fad 1111 (nil HIS) Question 
of compctcuc} of Judge to pass order 
under R 13 not to to raised lu ap 
ph ation under R 19 

Note 9 

1 (1933) 1033 Rang 90(97) • 
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S 558 (O. 41, R. 19), but under the rules of the Court, is not governed * 
hi Art 168 and is not subject to any law of Imutaiion.® 

Where the order of dismissal is ultra i/rr« Art. 168 does not apply ® 
Thus, an appeal cannot be di&tiusscd for default where the appellant is dead 
\\ here an appeal is diainis^cd for default under such circumstances, the 
appellant's legal rcprc'entaincs need not apply for restoration witlun the period 
of 30 dais allowed under Art. 168. The order of dismissal is no bar to 
the application of the legal representatives to be brought on the record and 
such an apphcation is governed by Art. 176 of the Limitation Act ’ The pro- 
visions of S 5 of the Limitation Act* or of 5 6 of that Act® do not 

appli to an apphcation under this rule. 

See, however, the anicndnicms of tlus Rule by the High Court of 
Madras. 

10 App«k! 

No appeal hts against an order granting an application for restora- 
tion of an appeal under tins rule * An order rdusins such an application is 
jppcalablc under O 43 R 1 (0 ® But no appeal les against an order 
refusing an application for restoration to vvlucU this Rule docs not apply ® 

5 (ISJO) 23 ciTsSO iSi7) ~ mT^l for default 

(1020) 1020 Mad 971 (974) r»en \ft ISl (1870) 4 Cil 825 (828) C3>.e under Code ot 
doc» not ipi'lr to «ucli a ca^e 1877 

C (1021) 1924 Lab 2TJ (2a0) Dale o( licarnis (1879) 1879 Pun Re No 141 page 409 Ca e 
not fixed — bo notice of d ue oi bear under Code of 1ST7 

in;— Order of duini>''Vl (or deUull— Thtrt uas a eonflxct «/ drcinoit toiJer 

Aliellants not inCorui^il of diMUis thtCodto} 1859 tht appftcd&t 

bk1 Order u( Jumu<>al la tir<-« UtgofanoTier rtfusxng tartstort ati aj) 

[Out see (1930) 1930 n mg 223 (i34) KaI ihmx%ici for dtjaxilt St6 fat tit 

8 RvtiS 360 (F £) diami'-sed ttniicr (Ar yoifoimu; ca»s uhxch held that 

unletR Id before date of Iieatmg con MOA;>{<CAlh<t — 
tnr} to tbat rule Vti 1C3 applieA (ISCS) 10 Sutli \\ R ICO (1G2) 

7 (1918) 19 Ind Cas 520 (527 ) 35 All 331 1« (18C8) 10 &uth W R 29 (39) 

Oudb Caa 1J4 40 Ind Vpp 151 (PC) (18C7) 8 Sulli R 301 (3Cl) Previous rul 

(1919)1912 Ixib 447 (447) 1218 Puu Re tags allowing special appeal from 

No 90 order under S 847 Act A III of 1359 

(but ice (1920) 1020 Snid 31 (30) torre ivonding to 0 41 R 19 /nl 

14 ^ind L R 239 It ('•anbinntcd 

lint tbe new expret'ed m tbis twe « “• 

tbat an order of disUiisnl for default 
cm be pasacd against an appellants ■ • t ' ■ 

leaal reprcseiitatnes lefore expm 1 >■ ' i ■ 

of limitation for application to bo 3 (189C) 18 VU 119 (120) Order of dismissal 

' igbt oil record js urongl not covered bj B 17 — B 19 does not 

S (1879) l>> J I uii Ut No 141 page 409 applj— Order refusing to restore to 

(1933) 19u4 Rii b » Iiilieieiit powers not apj salable 

caimut be iiivokel lu sneb case-. (1900) 27 Cal 529 (531) No default of ap 
uiile s there wautJ be sofScieiit pearaiice— Rr 17 and 19 do not 

cau,e bad S 5 Limilati ii Act been > 

made appluiUe 

9 (1921) 1921 Bom 20(20) 45 Uom G43 
Note 10 

L (1902) 24 All 404 (4G5) Court not having jurisdiction to 

(1880) S Cal 711 (712) pass order — R 19 doe* not apply — 

2 A rxyht of appeal uas guen in such a Order rcfuBing to restore is not ap 

ense by the Codes of 1882 on I 1&77 al o Sie pealalle 

for xn'tance the folloixtnj eases — (1925) 1923 All 57 (o'*) 47 All 1 Appbca 

(ISOO) 3 Cl* L K ICG (1C7) S 559 1832 Code tioa lor review dismissed for default 

(now O 41. R 19) applies to appeal —Refusal to restore is not appeal 

from orders S 598 gives a tight of able 

appeal agiinst order rciusiug to res [See also (1917) 1917 All 397 (397) 

toreapjieal against an erd.'r ol dis Application to set aside a decree— 
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Procedure on Hearing of •Vppead 


Sgh 


An appeal 1 es against an order refusing to restore an insolvency 
appeal dismissed for default, because by virtue of S 5 of the Provincial 
Insohency Act 1920 the general procedure apphcable to insohency cases 
IS that laid down in tlus Code ^ Snmiarly, an order refusing to re admit an 
appeal under S 109 A of the Bengil Tenancy Act winch uas dismissed for 
default IS appealable ® 

An order rejecting an application under tlus Rule is a Judgment 
withir Cl 10 of the Letters Patent (Lahore) and is appealable as such « 


R. 2.0. [S 559] JV/iete it appeals to the Couit at the 
Power to adiourn hearing- that any peison who was a paity to 
hearing and direct the suit® in the Coiirt /? ovi IN hosB deciee the 
teVe*rte*d*to*’hTmVde appeal IS JO g/e? 1 but i\ ho has not been made 
respondents ^ party to tbo appeal, is inteiested in the result 

ot the appeal,^ the Court may adiourn the hearinj» to a fiitiue 
day to he fi'^ed by the Couit and direct that such peison he made 
a lespondent ® 

[1877 -S 559, 1859-S 73] 


Synopsis 


Note No 

Scope and applicability of the Rule 1 

At the hearing la 

Any person who was a party to the 
suit 2 

Interested in the result of the 
appeal 2 

The Court may direct that 

such person be made a respondent 4 i 

Adding appellant 5 I 

Adding respondent 6 


Adding party for the purpose of cross 
«bjections->Src Note 21 to 0 U 


a 22 

Inherent power to add parties 
Power to pass decree against party*" 
See R 4 aite '\ad R S3 post 
Effect of non joinder 
Limitation 

Addition of parties in second appeal 


1 Scope and applicability of the Rule 

Tins rule does not apply to tbc addition ol fresb parties by the Court 
of first instance after the case is remanded to it by the appellate Court for 
rc trial * {See also Note 4, irtjra ) 

la At the bearing 

The power to add parties under this rule is to be exercised at the 
hearing for, it is necessary that before acting under this rule the Court 
should liave before it all the circumstances of the case ^ The rule doAs not 
contemplate the addition of a party after the judgment has been pronounced ^ 


Dismissal ot 'ipphcation*— tpplica 
lion to restore it retused — Order *>1 


d— 


vp 


(u-2) 

^0 Cl) 610 This decision ia not 
tclccrcJ to lu the later de laton 


ibove cited] 

0 (19>5) 1025 Lah C17 (Oli) 

Order 41 Rule 20— Note 1 

1 (1931) 1931 Eoin 403 {109) 

Note la 


<1893) 1893 Ml W N 35 (30) 

(1926) 19 0 Cal 533 (53^) 53 Cal 2 0 
<1916)1916 Cal 690 (090) \prlic.ilio> I 

addr^rl es miJo before tbit data r 
luco upetent 

<1912) 10 lud Cas 903 (OOJ) 10 Cal 323 
i <19 1) lO’l Cal o31 (-35) 
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2. ‘Any person who w*s * party to the suit' 

The rule appLca only %\hcn the proposed party respondent ^as a parly 
to the Slut ui the Court from \ hose decree the appeal is preferred ^ On the 
que^Lon whether, apart from R 20, the appellate Court has power to add as 
respondent to the apixal persons who were not parties to the suit m the 
Court below, there is a conlhct of dcosions According to the High Courts of 
Calcutta* and Patna^ the appellate Court has such power mdependently of 
tins Rule to add as respondents to the appeal persons who were not parties 
to the sun in the Court of nrst instance The High Courts of Allahabad,^ 
Boraba>^ and Lahore* hate, on the other Iiand, held tliat the appellate Court 
has no such power The High Court of Rangoon also seems to be of the 
same vew * It is submitted tlvat the Calcutta and Patna view is correct 


Howeter, there is nolluiig to prevent the appellate Court, m a proper case, 
to remand the case to the lower Court with a direction to add the omitted 


pan es * Further in a case where a person can be added as a respondent to 
an appeal b> miue of the provisions of O 22, R 10, there is no objection 
to his bemg so added though he was not a party to the suit m the lower 
Court.® Persons who were parties to the suit m the lower Court originally but 
whose name* were struck off before the passing of the decree are nciertheless 
part es to the suit witliui the meaning of R 20 

The words "any person who was a party to the suit include the 
represcmame of such a party*‘ (See also Note 12, bilow ) 


Note 2 

1 (1012) 1C led c-\t ooa (000) 10 Cat 323 
U92'’} 1023 Radb 1U (115) lUpp LurBlsO 
U035I IJSa OadU 329 (311) 

2 (1021)1021 Ual 721 (724] Um mlieteat 

lower 

(1010)0 lad Cas 012 (01‘>) (Cat) (Do) 

(1016) 1913 Cal CCa (GOO) Has po«i.r uudet 

0 1, K 10 

(1003 01) 3 Cal W K 101 (101 400) (Do) 
(1032) 1032 Cal 443 (44j, 450) 5J Cal 329. 
(Uoj 

(1012) 10 Ind Cas 003 (009) 40 Cnl 323, 
(Uo) 

(But see (180“^) 0 Stttli W B 259 
(207)1 

3 (1016) 1018 I'at 525 3 Pat L Jour 409 

4 (16JC) 18 All 332 (333) 

(1025) 1925 IJj 703 (70S) 47 All 8M 

fCompaic (137S bO) 2 All 487 (4b9, 
ij2) Part] le-poiideut can te added 
uudei 0 1, B 10 read xiiili & lOT] 

5 (1920) 1920 Bom 353 (354) 03 Bora 59b 


tlia order wliicli the tinl Judge 
bIiouU mate when he tries the ciso 
in Ihe pre'.ence ol proper parties] 

9 (1901) 23 til 331 (335) 

(1935) 1935 'Mad 175 (17S) Person agiuist 


whom appeal hag abilod is not a 
jersou iiiuiesled and Court has no 
juii diction to add him as party— 
Nor can Court act under R 33 
tnjra 

(1031) 1914 Pat 659 (501) Plauititt s claim 
dismused agaiQgt A but decreed 
agaiost D—JJ appealed not joining 
.4— tppeal allowed egaingt plamtid 
— Plaiiitill apjcaled luij leading A 
and il— Timo for appcil against A 


(1933) 

oil on application of plaiutiff~Ap 
peal against decree — Phintifi can- 
not cliini as against the person 
struck oS or laako him a respondent 

(1933) lOI^Mg IbG (150) 

[See also (IbOS) 20 All 33 (30) In 
thiecaso u w is held that 0 22, 
R 10 does not apply to an attach 
uig creditor But this case must be 
regarded as superseded by sub 
rule (2) of K 10 now] 

10 (1916) 1916 M id 499 (490) 

(Compire (192o) 192G Lah 400 (500) 
8 Bah ICl Peison party to suit but 
notiicl} to decree and not mter- 
esled m result of appeal— Ho cannot 
te added under R .0] 

11 (1910) 1916 C\1 COO (COO) 

[Contra 1923 Rang 114 (115)] 
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PnOCEDURB ON HEARING OP \PPE\L 


SCH 


An appeal L.es against an order refusing to restore an insolvency 
appeal dismissed for default, because by virtue of S 5 of the Provincial 
Insolvency Act, 1920, the general procedure applicable to insolvency casea 
IS that laid down in tins Code * Sumlarly, an order refusing to re admit an 
appeal under S 109 A of the Bengil Tenancy Act which was dismissed for 
default is appealable ® 

An order rejecting an apphcation under tlus Rule is a Judgment 
withir Cl 10 of the Letters Patent (Lahore) and is appealable as such ® 


R. 20. [S 559] Whete it appears to the Couit at the 
Power to adjourn liearmg- that any person who was a paity to 
*’l«onsa*"iirfn*^*n* the suit® in thc Court from •whose decree the 
fe*e8*te*d*o**b*e”mVde appeal IS ^^7, but wlio lias not been made 

respondents ^ paity to the appeal, is inteiested in the lesult 

ot the appeal,^ the Coiut may adjourn the hearing to a futiue 
day to he fiNed by the Couit and diiect tliat such peison be made 
a lespondent^ 

[1877—8 559, 1859—8 73] 


Synopsis 


Note No 


Scope and applicability of the Rule 1 

At the hearing la 

Any person who was a party to the 
suit 2 

Interested in the result of the 
appeal 3 

The Court may direct that 

such person be made a respondent 4 

Adding appellant 5 

Adding respondent 6 


Note No 

Adding party /or the purpose of cross 
objections— Sfc Note 21 to 0 _ 

R 23 I 


Inherent power to add parlies ^ 

Power to past decree against parly** 
SceR i a tie and B 33 iost * 

Effect of non joinder 

Limitation U 

Addition of parlies in second appeal 12 


1 Scope and applicability of the Rule 

TIus rule docs not apply to thc addition of fresh parties by the Court 
of first instance after thc case is remanded to it by the appellate Court for 
re trial * {See also Note 4, tnfra ) 

Ja At the hearing 

The power to add parties under this rule is to be cverased at the 
bearing for, it is necessary that before acting under this rule the Court 
sliould have before it all the arcurastances of the case ' The rule doe* not 
contemplate thc addition of a parly after the judgment lias been pronounced 


Dismissal ot application— Apphea 
lion to restore it rclused — Order of 


d — \p 


{o,2) 

>^0 Cil 610 Til s (lecisio > is not 
reterrej lo i i the laUc dc mon 


^bovc cited] 

G (19’5) 1025 Lah Cl" (61<) 

Order 41, Rule 20 — Note 1 

1 (1031) 1031 Bom 103 (100) 

Note la 

X (1603) 1803 All W N 35 (3C) 

(10 6) 10 C Cal 633 {53 j) 53 Cal 2 0 
(lOlC) IJIC Cil COO (COO) 

add parties made teforo that Ua o 
jiicompetcut 

(1012) IG lud Cas 003 (000) 10 Cal 3 3 

2 (1021) 10 1 Cal o3i {o35) 
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2 Any p«r<oti who w*( a party to tKe salt' O 

The rule appLcs only \\hcn the proposed parly respondent ^\as a par/y 
to the ^uit in the Court from whose decree the appeal is preferred ^ On the 
quesLon whether, apart from R 20, the appellate Court has power to add as 
rc«pondcnt to the appeal persons who were not parties to the suit in the 
Court below, there is a conflict of dcasions According to the High Courts of 
Calcutta^ and Patna* the appellate Court has such power independently of 
tins Rule to add as respondents to the appeal persons who were not parties 
to the suit in the Court of tirst instance The High Courts of Allahabad,^ 
Bomba>^ and Lahore® ha\e, on the other liand, held tliat the appellate Court 
lus no such power The High Court of Rangoon also seems to be of the 
same vew ’’ It is submitted that the Calcutta and Patna view is correct 
However, there is notlung to prevent the apiicllatc Court, in a proper case, 
to remand the ease to the lower Court with a direction to add the omitted 
part ea 8 Further in a case where a ])erson can be added as a respondent to 
an appeal bj virtue of the provisions of O 22 R 10, there is no objection 
to his being so added though he was not a party to the suit in the lower 
Court ® Persons who were parties to the suit in the lower Court originally but 
whose namca were struck off before the passing of the decree arc nevertheless 
part es to the suit witlun the meaning of R 20 

The words ‘any person who was a party to the suit include the 
representauve of such a party** {See also Note 12, bilow ) 


Note 2 

1 (1912) 1C lad Cv8 OOs (000) 10 Cal 323 
(lO’SJ 1023 Ran* lU (116) 4 Ui p but tt Ud 
(103S) 1033 OudU 329 (331) 

2 (1021)1021 Cal 722 (721) Ilaa lulicrcat 

(lOlOjOind'cv. 012(01«>}(Cal) (Do) 

(1016) IJlS Cal GG3 (GOO) Raa rower uiid«c 
0 1 11 10 

(1003 04) a Cal \V ^ 104 (404 40i.) (Do) 
(1032) 1J32 Cal 443 (44J 430} S>J Cal 329, 
(Uo) 

(1012) IG lad Cas 003 (900) 40 Cal 323, 
(Do) 

[But ico (l&CS) 9 Satli W R 269 


[Coinpaie (iSiS bO) 2 411 437 (4fc9 
4 j 2] i irtj lespoiidcut can Lo added 
uader O I K. 10 read with S 107] 
5 (1029) 1020 Bom 3a1 (354) 63 Bom 508 


the order wliicli the Ititl Judge 
should make when he ine» the cue 
in the pie‘<cncc of j toper parlies] 

9 (1901) 23 All 331 (335) 

(1035) 1935 Mad 175 (17«) Ier«on against 


whom ajpeal has aUited is cot a 
pecsoo uitcusted aud Court has no 
juii diction to add him as party— 
her cau Court act under R 33 
tnjra 

(1034) 1J34 Pvt 580 (501) Pluatifi# claim 
<1) niisscd against 4 but decreed 
aguns. 2i—B appealed uot joining 
4 — allowed agimst pliintili 
— DHiiililf appealed imjleaJi g A 
and if— Time for apjcil agtinsl A 
harug expired he cannot be added 
piety— Moreover a^cal against a is 
not permit ible direct to High Court 
from decision of Sub Judge 

(1933) 1033 Nag GO (07) Suit against two 
perbons— Nime of one of them struck 
ofi on npihcatiou of plaiutiB— Ap 
jeal igaiuBt decree — I’limtifl can 
uoV clvim Hb agiiubV Vhe person 
struck off or make him a respondent 

(1933) 'l933*^Mg IbG (16G) 

[bee aUo (ldj&) 20 All 33 (30) lu 
thi. case It was held that O 22. 
K 10 does not apply to an attach 
ing creditor But this case must be 
re^irUed as Eupetseded by sub 
rule (2) of r 10 now] 

10 (1910) 1910 Mad 499 (iOd) 

ICotapaio(l9'’G)192C Lvb 4J0 (500) 
8 Lab IGl Peisou party Co suit but 
uot parly to deciee aud not inter 
ealed m result of appeal — He cannot 
le added under R 20) 

11 (IJIC) 191C C il COO (CQO) 

tCo»tril923 Rang 114 (115)1 
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3 Interested in the result of the Appeal 

Before the Pmy Counal decision m Chokalingani v Seethai^ there ttaa 
a coniljct of decisions to the meanuigr of these ttords One set of decisions 
proceeded upon the new tliat the fact that the presena* of the proposed party 
respondent before the Court uas necessary for ihe adequate disposal of the 
appeal or cross obicctions on the merits was enough for making him a respon- 
dent under this Rule Thus, It was held that where the constiruaon of an appeal 
uasimpcachedontheground that therecessary parties l^d not been impleaded, 
the defect could be cured by their bemg added under this Rule Smularh 
where in a suit filed by A against B and C, a decree was passed against B 
but was dismissed against C and B appealed from the decree makmgylalone a 
respondent, and the appellate Court finds that C and not B is liable to A, it was 
held that the appellate Court could make C a respondent to the appeal under 
this Rule and that, in allowing Bs appeal, it can pass a decree agamstC^ On 
the other hand it was held m another set of cases that the Rule was intended 
to protect pajties to the suit who had not been made respondents m the appeal 
from bemg prejudiced by modifications made bdund their backs in the decree 
under appeal, and tliat the party whom it was sought to bring on record must 
be shown to be interested m the result of the appeal before he is brought on the 
recorded Hence where a defendant hadbcenexoncratedinthc lower Court and 
no appeal was filed against him, it was held that he was not interested in th- 
result of the appeal filed against other parties and could not be added as a 
respondent to such an appeal under this Rule unless it could be shown that the 
decree tliat might be passed in the appeal as framed might prejudice his inte- 
rests in some way or otlicr * According to this group of cases the mere fact 
that the presence of a party before the Court is necessary for the disposal of 
the appeal or cross object^ns on the meats was not sufficient jusufication 
for making him a party respondent under this Rule 

In this state of the authoniics it was held by the Privy Council in 
Note 3 

I (1027} 1027 I C2ji(3i»j 25C) Jud Ijp 
7 6 Rang 29 (F C) 

li (1920) 1920 Cal 335 (330) Buie is ordi 
uanlj lulcnded to apply to casc» 
wl cce tlie Court fli d» tl 'll it citinol 
jtocecd witli tbo suit without the 
presence of a parti ivbo was not 
made a pirti to the nppeil 
(1912) 15 lud Cas ‘’95 (205) (All) Defect due 
to want of pirliea can ie cored 


\ir 'gg’Co')''' 


a tlia 

in ap 

(ealigaiust the CKoneritcd drf u 
dant has exjircd 

[See also (1901) 1901 Pun Re No 23 
P 74] 

(1927) 1927 Cal 394 (395) 54 Cal 439 
tor iiirfances of Interest 


(IS92) 15 Mad 302 (SGsJ Decree 8g-iin>‘ 
defendants 1 to 1— Defendant i ap 
pcaUng— Defendants 2 to 4 
to conio in subRequcutlv— H <• 

«>ioa of the api'cal >» file 1 by del 0 
dant No 1 iioiJd aOcct the lut i 
«sl» of defendants 2 to 4 Ul' 
are interested , , 

(1S99) 26 Cal 114 (121) Suit decre''! IQ 
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diokahrigaiii \ Scit/ifi:* tiiat where a defendant liad been oxonerated in the O 
loAcr Court and no appeal had been filed a(,amsi him witluu the period of 
Lnatat on, he was not intcrcsicd in the result of the api>eal filed bj the plaintiff 
aja.n«t other defendants, and tliat in am event, it was for the plamtift 
appellant who sought to make him a respondent to show what was the nature of 
the interest he had in the appeal Their Lordships reached this view in spite 
of the fact that the presence of the proposed part> respondent was neacssai> 
to enable the Court to dcadc on their merits certain questions that arose m the 
appeal This «hows that in their Lordships* view the test for the addition of a party 
respondent under this Rule was not, whether lus presence before the Court was 
rcce^sar^ for the adequate disposal of the appeal on ns merits, but whether the 
propo cd parti one wlvose interests are Itkcli to be prejudiced by the deter- 
imnauon of the apjjcal as framed So interpreted, their Lordships judgment 
accords wath latter of the two news setforthabove Hence theohcrview viz, 
that n Is enough for the application of this Rule that the addiuon of the pro- 
posed parti IS ncccssarv for the adequate disposal of the appeal on the merits 
should be regarded as no longer good law It may be noted in this connection 
that their Lordships judgment confirmed the judgment of the Rangoon 
High Court in the undennennoned ease* and that in tins judgment the Ran 
^c-on High Court followed the Madras dension m ' Veerabhadra* 

which coma ns the clearest exposition of the second view referred to above 
so tliat the Pnvi Council ma> be taken to have adopted this view m preference 
to the other view ^ Some decisions of the High Courts* though pronounced 
■subsequent to the above Priv) Council case liave adopted the view overruled 
b>ihcPn\> Covin il and hence must be regarded as not coiicct The decisions 
in the undermentioned eases* accord with the view approved bj the Privy 
Council and mai be taken as correctly representing the Jaw on the subject now 

But where a person can be added as a respondent undei any other 
provision of law, his not being interested in the result of the appeal witlun the 
ng of this Rule is no objection to lus being so added {See Note 8, 
nura ) 

Xpt^eal in this Rule includes also cross objection 

4 The Court nay direct that iucb person be made a reipondent 

The power given to the Court under this Rule is a discretionari ona 


Vticillij jiome vloue— Cross objee 
Vift— suit ViNeij Vo 
vifcct interests o( other defendants — 
The) ate ii lere ted 

4 (192 ) 10’7 1’ C 2j 2 (235 2oC) f Ring 29 

5 (lO’?) 19’5 Ring 103 (109 110) 2 King 541 
C (1903) 31 Mad 412 (144 41j) 

7 Sfe \otei of Indian Caxs 1 1 (1923)^1 JlfAi 

L Jour(V IC) 50 

8 (192J) 1929 Cal 315 (317) 

(1930) lO’O Lah 29)(29G1 
(IJ’S) 1923 Lah 202 (20-.) 
do.') 1923 I-ih 120(120) 


(1933) 1933 Nng CO (67) 

ISeo ftVso \Vill) Vo s T. J VS (V75 
1 * 6 ) 1 

10 (1921) 1921 Mvd 172 (171) 41JUdG0>(PB) 

Part) urnr be addoi iiiidei O 1 R. 
10 read w itli S 107 

(1020)1920 Vfil I'^O (120 121) Re pon 
deBtnll^ l>eadded under O 1 R 10 
read with S lOi 

(1012) 13 Ind Cas 90C (90G) (Mad) 

(192S) 192S Pit 313(315) 7 Pvt olO Res 
poadent inav be added lu exerci a of 
lulicreut 
(tiee also 

(1921)1021 Cal 722 (721) 

(lSS2) 1842 Pun Re No 20 jnga 75 

11 (lONrt 1920 Mad 120 (120) 

(1931)1931 Cal 733 (ilO) 53 Cal 923, 


119^9) 1929 Vfad 343 (3.1) 1 
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•, to be exercised in \ic\v of all the circumstances of a case ^ Strong grounds are 
necessary to induce the Court to exerasc its discretion in favour of an appel- 
lant who has failed to implead any party tvithin the period of limitation.^ 

It uill not be exercised in favoiu: of an appellant where he has delibera- 
tel>3 or out of extreme negligence^ failed to implead any party. But where he 
has not been guJty of any neglect the appellate Court may \ery uell exercise 
Its power under this Rule in his favour.® 

The power under this Rule cannot be eatercised so as to negame the 
provisions of 0 22. Hence, where a respondent has died and the appeal has 
abated as against him owing to his legal representatii es not being brought 
on the record within the pciuod of limitation, the legal representatives cannot 
be added under this Rule.® Wheie, howexcr, the legal representant e was act- 
ually brought on the record in the suit, but was not impleaded in the appeal, 
he may be added under the proiisions of this Rule."^ There is a conflict of opinion 
as to xvhether this Rule can be applied where a imty who is necessary for the 
very constitution of the appeal is not impleaded in the appeal with the result 
tliat the period of limitation for an appeal against him Jias expired. According 
to the High Court of Patna and the Judiaal Commissioner’s Court of Peshawar 
the Court has no power to add the non-impleaded party, as a party to the ap- 
peal ® The Lahore High Court lias held that the Court has such power * The High 


Not« 4 

1 11920 ) 1020 Cal 693 (S 95 ) 53 C^l 752 

U 93 l) 1984 Lili 402 ( 401 ) Attested copy 
ol judgment omitting name of party 
tliougli decree giMog s-tme— I’aity 
omitted m apreal bj orcrsigbl— 
Court should add him as party 


.Application tor addition of parties 
not to be arlUranly lefused 1 
l&ecaUo ( 1933 ) 1933 Lah 301 ( 304)1 

2 ( 192 S) 1928 L»h 947 ( 946 ) 

( 1929 ) 1929 XIad 479 ( 480 ) 

( 1932 ) 1932 Sind 220 ( 221 ) 2 S Siiid I, R 
tCl Eaws-UowMy s-howld 

icfu'cd if part) la iltjJtucd oj htt 
lalunlle tight 

(See also ( 1917 ) 1927 1’ 0 252 ( 255 , 
25 C) 0 Hang 29 (P C) Theiightof a 
d(>cice holder against nboin an 
uppt. \1 has not been tiled within the 
[cnod of limitation to hold the 
decree in his fiaour is .v substantiae 
rislit of a acr) Talnable hind of 
aahich he bhoitld not lightly be de 
ptiacd 1 

3 ( 1929 ) l ')29 femd 120 ( 120 ) 

( 1925 ) 1925 Oudh COO ( 007 ) Omi=sjon H> 
imilcid not due lo oversight — 
Couit refused to add rc.'.poudciit 
under ll 20 


4 (1C20) 1920 Cil 2C4 (207) 

(1027) 1027 L.ab ISO (l&J, 100), 
(I’J23J lji3 I_,l, 501 (504) 
H.I20) lj.0L.vli 72 (73) 


I 


I . 1 ■ 

( 1928 ) 1923 Lah 202 ( 206 ) 

( 192 $) 1926 Lab 120 ( 120 ) 

(See also ( 1921 ) 1021 Nng 12 ( 13 ). 
CcttaiB larlics omitted duo to mis* 
tale of pleader— Thej maj be added 
under R 20 

G ( 192 G) 1920 Cal 335 ( 330 ) 

( 1935 ) 1936 Oudh 322 ( 331 ) 

41920 ) 1920 C.il 893 ( 894 , 695 ) 53 Cal 752 
( 1927 ) 1927 I’at 23 ( 24 ) 5 Pat 755 
( 1931 ) 1931 Nag 184 ( 160 ) 87 Nag L R 220 . 
[But compare ( 1921 ) 1921 Cal 722 


dent has acquired TiUnble iifibt 
aa against ictson sought to L« id* 
pleaded 

9 (1927) 1927 Lah 738 (733) 
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Couri of Mlahabad*^ and the Judcial Commissioners Court of Smd’^ seem to Q 
be of the ‘same \ic\\ Where, honcicr, the only person tliat could be impleaded 
in the appeal is not impleaded, and there is consequent!) no \alid appeal at 
ill, tlu-s Rule \m 11 not appl) 

Tlie power under tlic Rule im\ b" exercised b) the Court on its own 
mot on or on the appheauon of an^ part) ” If the Court finds the presence of 
an\ pan\ not alrcad> jo ned necessary it maj direct the appellant to appl) for 
bringn,; h m on the record and if he fads to do so ini) dismiss the appeal 

5 Addins Appellant 

The prcacm Rule proitdcs onl> for the addition of a part) as a re^ 
pendent On the que non whether an api)Cltant can be added or substituted 
U"der O 1 R 10 read w th S 107 see S 107 i\otc 16 and O 1 R 10, 
Isotc 11 

6 Adding Respondent 

\n appellate Court tan add a person as respondent who m the trial 
Coin, wua arra)td on the same side as the api>cllaiit * 

7 Addins perty for the purpote of croct objection* See l«otc 22 to 0 41 K 2^ 

8 Inherent power to add partie* 

The power of an appellate Court to add party respondent is not confined 
to eases falLuff under 0 41 R 20 In eases to which this Rule does not apply 
the appellate Court can under O 1, K 10 read wath S 107 or by %artue of its 
inherent power, add parties respondents to the appeal ^ Thus where owing to a 
iidi'i fide mistake caused by a similant) of names of two persons who were 
partes in the lower Court the names of those persons were Ic^t out in the 
appeal, it was held that the appellate Court Iiad power to correct the mistake 
and ha\c the memorandum of appeal amended by inserting the proper name ® 

But the inherent powers of the Court should be invoked onl) in exceptional 
circumstances * 

9 Ppwer to pa** decree againtt party — Sre R 4 Aiifc xud It S8 /ott 

10 Effect of non joinder 

The pnnaplc of O 1, R 9 applies to appeals No appeal should be 
made to fai merely on the ground of the non joinder of any parl>i but the 
Court ma> deal with the matters in controxersy so far as the parties actuallv 


10 UMv) I'.JJ \\\ \\ N 35 (30) The applica 

i on 11 1 order > xa i ot oiider tbia 
JJuJf— JJ » «ir iJccJ ihU lilt 1 M 
1 1 dec Ihia Rule tlic nuea^arx jatty 
n igbt liaxo been xdded 

11 (1020) IJ’O Sind 120 (120) ll \ as assUmod 

U at the Court 1 ad a discretion to 
idd tlie pit) but \ X4 uot exercised 
b> reason of the ddilcrxte omis&iou 
< f tbe xppcllaut 

12 11913) H Ind Cis 37 (39) 1913 I’un Ro bo 


1) Court c\en 111 Ab^rnco cf ajlli 

(192G) IjrLli C89 (090) 

14 (1 2^)l‘2jMad 2^5 (2SG) 


Note 6 

1 (1891) 13 \U i8{8T) 

sr3{m) 

Note 8 


(1921) 1921 Mid 172 (174) 44 MxdC05 
(1920) 1020 Mad 120 (120 121) 

Bit see cfisrj etfed in hole 2 supra, 
footnotes (4) (5) and (0) and in I\ote 12 
infra foot note (1) 

2 (1J29) lO’O Mid 343 (341) 

3 (1923)1923 Lib 4'0(49:) 

Note 10 

1 (1910) 1910 Cal 510 (ois) 
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0, before it are concerned In this connection, reference may be made to the 
difference between proper parties and necessary parties (P/de Notes under 
O 1, R 10) If the non-jOinder is not of necessary parties, the appeal may 
proceed uith reference to the parlies actually before the Court ^ Bu*^ if necessary 
parties have not been joined, the effect of the non-jomder on the appeal is 
fatal to the appeal, because in such case there is no proper appeal before 
the Court at all ^ In such cases, the Court may in its discretion add the necest- 
'ary parties under tins Rule and then proceed uith the appeal* {See bote 4, 
rnic and O 1, R 10) 

A person nho is not joined as a party to an appeal is not bound by the 
decree passed m the appeal But the assignee of a decree is, m the absence of 
fraud, bound by the decree of the appellate Court though he has not been 
made a party to the appeal agn nst the decree ® 

11 Limit»lion 

The power of the Court under this Rule is not subject to the pronsioiis 
of the Limint on ^ct and a party who is interested in the result of the apjieal 
may be added as a respondent under this Rule though the penod of limitation 
for an appeal by or aga nst hint may have evpired ^ The Privy Coimol decision 
in ChoKalmgam v Secihai^* docs not affect the correctness of tlus proposiuon 
wmch 15 accepted as settled Law by all the High Courts But the powers under 
this Rule should be e\crcised very cautiously masmucb as a person m whose 
favour the lower Court has passed a decree aga.nst which an appeal is not filed 
w thin the period of Lnutation has a substantive right of a valuable land which 
should not be lightly treated * Where a respondent is added, not under R 20, 
but under 0 1, R 10 read with S 107, the provisions of Limitation Act will 
apply 3 But where a party is added in the exercise of the Courts inhereait 
power to preserve the ends of justice from being defeated, it seems, nolunitr- 


■2 (10-i)lJ27Cal'-33 (733) 

(1031) lJ3l Cvl 1&9 (490) Ol C*1 S0> 

(1033) X033 Lvh 40u (40<} OinuMOo to 
bring ou ic Old tey/c eut-itive ot 
IVirty in apjHil who is not D<ces»vfy 
} irtv but oiilv added Vs pro foruiv 
dcfendaul IS not iitvl to lietiiug oI 


(llkiSi 2 buth \\ It 255 (’55) 

(1874) 21 buth VV It 187 (167) 

5 (IJ12) 17 Ind CvH 420(421} ■’9Mvd='i, 
Note 11 

1 (1802)14 \n 154 (155 150) (FT) 
(ISJDUAll 78 (bj) 

UbJ3) 1&J3 \ll W \ 35(30) 


(loC7) 8 Suth W R 307 (SC') 

(ItWCJ 33 Cv13’0 (33“) 

(IS08) 25 Cal 6C3 (508) 

(lS33)9CvI3a5 (’o2) 

(lJ2G>102GLvhC7j (CbO) 

(19’1) 19’4L»li C29 (02J) 

ISee aUo (iJ’3) 1J2'1 Lab o03 (oOD 
(1920) 1J20 L.ih 72 (7.,) 

(1914) 1914 Lahlb? (I 3) lOlj P B No 
(1914) 1314 Lvh 2 (2ih) 1914 P R No 7. 

In this Cl c hoiVLVcr the ipifha 
was held to be cxtieiael' ’ 

vud the Court decli cd to 'idJ *’ 


uewtarlv liter lirailatioii 
(1321) 1921 Mg 12 (13) „ 

IIJISI 1915 Oalh l.,J IlCO) IS OuJh Ci 


JO 

(lJ21)l3>4Pit 773 (771) 

(U2l) 1921 U U 13 (14) 4 b b B , 
ll9l2)lCIna Cj, 771 (77’) 0 hnid 


L I 


(1920) 1920 L B 04 (Co) 10 L B B 13* 

ic («<> I CJifJ ClU I I'l 3 


no/c (2) rt /I 1 1 

!•» (192.) 1927 PC 2j2 (’7.) C Rnig-O U 

2 (IJ2,J 1J27 P C 252 (255) C Kaug *2 </ ‘ 

i.«fl2M 4 J»/ri /k/ clrMJ''” 

3 (Ib'O) 2 VU 487 (t'J I'll) 
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t on will apply * Q 

12 Addition of portlet in second oppeol 

The Rule rcquirea lliat the propo cd party respondent must have been 
a party m the suit m the Court from whose decree the appeal is preferred 

Sapposc a i)crson was a party to the sut tii the Court of firsit insancc but 

was not a partv in the first appellate Court, lias the High Court m second 

api>cal power to inaWc him a respondent’ On this question there is a conflict 

of deci>-ii-iis the Mlahabad High Court holding that he cannot be added as a 
respondent' and the High Courts of Calcutta” Lahore,’ Madras^ and Patna® 
the Judicial Conuiussioner a Court of Oudh® and tlic Chief Court of Lower 
Burma holding a contrary view ’ It is submitted the '\Uahabad view is not 
correct {See Notes 2 and 8 supra and also Note 11 to O 1, R 10) 

The High Court in second appeal can remand the case to the lower 
Court with a direction to it to add fresh parties * 


R. 21. [t’ 500] ll7jcie ail appeal is lieaid ex paite and o 
Re he«nn ana ludguiont jb jD) agflinst tbo ) espondeut 

p.ictiVo"T* “e »pon he uui\ apph to the Apj cllate Courts to re-hear 
dent agynit whom the appcal , and it lie satisbes the Court that the 
et parte ocree ma e Qot sen od or that he was 

pievented bj sufticient cause* from ajypcu) du/^ when the appeal 
isas called on tor heaung, the Court sliaU rehear the appeal on 
such teims as to costs or otheiwise® as it tliinks fit to impose 
upon him. 

[1877— S 560] 

Local Amendment 


NAGPUR 

( r) Fxisliug r 31 ahill he rf mu lUrt I ns sub r (l) tnd 

R) n((er aub-r (1) la re nitmUred tli« folio viug slnll l« ti scrlc I as sub r (3) namely — 
( ') The proTi loas of Section 5 of tbo lodun 1 imitation Act I\ of lOOd sball apply 
to applications under sub-i (I) 


Syjiopsts 


Note No 

Scope and applicability of the Rule 1 

He may apply to the appellate Court Z 

Notice 3 

Sufficient cause 4 

Inherent power to order re hearing 
—Sit. S 1j1 Note 2 5 

Appearance 6 

Remedies m case of ex parte decree — 
Remedies whether concurrent — See 


Note No 

O 9 K Id NoloOauii S OC Note 12 7 

Re bearing pending an appeal from an 
ex parte decree — See O 9 R 13 
Note IQ and S ^>(1 Note 17 8 

On such terms as to costs or other 

Limitation 10 

Appeal II 


1 Scope and applicability of the Rule 

This rule appbes also to appeals under the Bengal Rent Recovery Act, 


4 [Sec (1921) 1924 Pat 773 (i74)] 

Note 12 

1 (1914)1914 Ml 293 (293) 37 Ml 57 
(lf»94) IG All -X^) 

2 (1913) 1919 Cal 173 (170) 

3 (192 ) 1927 L-ili 189 (169) 


to trill Court 
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21, X of 1859 1 {See also Notes under O 9, R 13 ) The appellate Court has 
jurisdiction under tins rule to entertain an application for re-hearing b> a 
respondent notunhstandmg the fact that another respondent had preferred a 
second appeal to the High Court which was dismissed under O 41, R 11^ 

2 He may apply to the appellate Court 

An application for re hearing of an appeal heard and decreed cx 
parte by the High Court under this rule should be made to the same Bench 
which heard the appeal ^ 

3 Notice 

Where a guardian ad Uicni has been appointed by the Court, senice 
of notice of the appeal on such guardian is suffiaent service ^ 

4 Sufficient cause 

A respondent against whom an appeal is heard and deaded ex parte 
IS entitled to a re-heanng of the appeal provided he proves either tlut he 
had not been duly served, or that he was prevented by sufficient cause from 
appeanng when the appeal was called on for heanng ^ As to what constitutes 
sufficient cause, see 0 9 R 9, Note 8 ante and the undermentioned cascst* 

5 Inherent power to order re heanng^8rr S 151 Note 2 

6 Appearance — Set 0 8 R. 1 aad the ondermeDlioned ci»e t 

7 Remedies m ease of ex parte decree— Remedies whether concurrent— Sfr 0 0 

R 13 NotoDnndS 9C Note 12 

8 Re hearing pending an appeal from an ex parte decree —See 0 0 R 13 Note 10 

aud 8 9C Note 12 

9 On such terms as to costs or otherwise 

The words or otherwise authorise the Court to impose terms other 
than those relating to costs Hence an appellate Court may require the respon 
dent to furnish secuntj for the due performance of the decree tliat may be 
passed on re-heanng 


Order 41 Rule 21 — Note 1 

1 (l^OS) 35 CjI 709 {SOj) 

2 (1911) 10 Ind Cl* 275 (2iG) (Cal) 

Note 2 

1 (1010) 1910 Cil 3t7 (317) 

Note 3 

1 (1010) 1920 CilUO0(UO7) 

Note 4 

1 (lS31)CCil 519 (549) 

(1033) 1933 Lah 797 (797) Service of notice 
oil son 111 fvthcr » absence— Son not 
residing with f ilhcr— Snnunou is 
not dui) served on father 
{18o2) 11 Cil L Rep 104 (105) 
(18^1)8CilLBcpll2 (112) 

(1921) 1924 Rang 330 (330) Lnrelultcd 
oatU ot the ccsiondont that he was 
~lleld siifliciciittore open 


. nPi' 




(l5CC)u bulh w R SIls 43 (13) Conti 
bound tocniuiroas to the truth of 
Iho allegations in the a] pticalioa 
[bco abo (103a) 1035 AllCCO(GCl) 
155 lid Cas C'ti (077) lerboual 
sccvicooi IvrJana hm Ivdv bon to 
bo C'lOwCsJ 


i The foUov.inQ haic ban hell to auoi I 
fa su/fteiciil ea tse — 

(1921) 1021 All 204 (2Ca) InaLilK) 

tcspondcnt a igent to altcnd auJ 


clerb 


respondent Lad tabcii a«v> 

(lOOa) loQr\u \\ X 14 (41) Laclic cl 
llciiler— Pleader rifu iiignoti c 


Note 6 , i Ur 

1 IIS'*') 11 Cal L Kep 537 (53J) “'J 

fihug vaWalat but ib»ciit on dale ci 
hearng— 2/rff Ihcic i a* i o aj 
aiice and the <lccl^lon ee i irlr 
■~~Nole 9 


1 (lo-ta) t9'j lull Ite No 70 
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10 Limitation 

The penod of limitnuon for the rc-hearing of an appeal heard ex 
parte IS tliat prescribed b> Art 169 of the Limitation Act \iz , 30 days 
from the date of the ipjxiLlate decree or tihere notice of the appwral was noit 
duly sened when the applicant has knowledge of the decree See also tho 
urdermentioucd ca«es * 

11 AppeiiL 

An appeal Lcs imder O 43 R 1 (<?) from an order refusmg an 
appLcation for re hearing imdcr tins rule But an application for re hearing 
cross objecuons deaded ex parte cannot be treated as an application under 
this rule for the re hearing of an appeal heard eK parte Hence an order 
tLsniissing the application for re hcamig the cross-objcctions heard ex parte 
*s not appealable but can be reused ‘ An appeal against an order of the 
lower appellate Court refusing to re-hcar an appeal heard ex parte from a 
decree m a rent suit under the Bengal Tenancy Act valued at less than 
Rs 100, IS not maintamablc as it is barred by S 153 of that Act® 


R. 22. ^^1] (1) res|)ondeut tboush ho may not o 

h \\ G appe \!ed /■» ow anj part of the decree may 
poode"t’‘m.Toh)«t onh buppoit the deciee^ on anj of tho 
tcid«ereeaiifheh«d "louuds dccided agaiBst Him m the Couit below 
cypss^bjection^ to the dccieo which 
ho could ha\e taken by way ot appeal,® provided 
he has filed swe/i obioction in the Appellate Court within one 
month from the date of service on him or his pleader of notice of 
the daj hxod tor hearm,' tho appeal,*® or within such further time 
as the Appellate Court may see ht to allow. 

Form of (2) Such cf o^s-objection shall be in the foim 

and provliioni appii of 0 , memorandum, and the provisions of Buie (1), 
cable therelo gQ relato to tho loim and contents of 

the memorandum of appeal, shall ajiply thereto 

(3) Unless tho respondent files with tho objection a written 
acknowledgment from the party who may be affected by such 
ol<jec/iOrt or his pleader of having received a copy thereof, tho 
Appellate Court shall cause a copy to be served, as soon as may 
be after tho filing of the objection, on sueJt party or his pleader at 
the ei-iiense of the lespondent. 

(4) Wliei in any case %n which any respondent has under 
tins Rule filed a memorandum of objection^ the onginal appeal is 
withdraun or is dismissed for defauUy the objection so filed may 
nevertheless be hear d and determined aftei such notice to the other 
parties as the Court thinhsfit?'^ 


Note 10 

1 (1903) 13 Mid L Jour 90 (97 93) 

(1890) 19 M d iU (115) 

(1919) 1919 LiU 447 (41 } 1918 Pun Be 

^o Jf 

C P C 335 V, 33G 


US35)l&s5PuuRe^o CC page 13" 
Note 11 

1 (mo) 1919 Lali 32 (33) 

2 (1J14) 1014 Cil CU (OU) 
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ip) -proMsions relating to pauper appeals shall, so lar 
as they can be made applicable, apply to an objection under 
this Rule 


[1877— S. 5G1 ; 1859— S. 348] 


Synopsis 


Note No 


Legislative changes 1 

Applicability of the Rule la 

Respondent may support decree with 
out filing cross objections 2 

What objections can be raised by way 
of cross objections and when 3 

Cross objections against findings not 
included in decree 4 

Which could have been taken by way 
of appeal S 

Cross objections to order of remand 6 

Cross objections in second appeal 7 

Cross objections m appeals from orders 8 

Cross objections in Letters Patent Ap 
peals 9 

Cross objections in revision 10 

Wbo may file cross objections 11 

Cross objections by pauper respondent 12 


13 


16 


l*ote No 

Against whom cross objections may be 
filed 

Cross objections against co respondent 
Omission to file cross objections 
Grounds not raised in cross objections 
not to be raised at the hearing 
Effect on cross objections of with 
drawal of appeal or its dismissal for 
default 

Effect on cross objections of abate 
menl of appeal 

Limitation for cross objections 
Appeal filed out of time may be treated 
as cross objections 
Court fee on cross objections 
Adding party for purposes of cross 
objection 
Second appeal 


17 


19 


22 


1 Legislative changes 

Thu Rule cotrcsponds to S SCI of the Code of 1862 The chief changes mW 
duced ato — 

1 The words upon the hextiog vhicb occurred alter the word ind Lcioro 

the words not only support the decree id sub rule (1) have been omittca 

See Note 17 v/ra 

2 The words the ittty who niaj be “tflccted b> such objcctioa hare been 

substituted for the words tbeaijellaut lo sub rule (3) See Note 13 tit/ra 

3 Sub-R (f) IS new 5co Note 17 tn/ro. 
la Applicability of the Rule 

The protjsjons of thjs Rule apply also to appeals under t)je Chota 
Nagpur Tenancy Act VI of 1908 from the dcasjons of the Deputy Commis- 
sioner or of a Revenue Officer As regards the applicability of sub rule (1) to 
proceedings under the Agra Tenancy Act III of 1926, see List II No 19 
of the Second Schedule of that Act 

2 Respondent may support decree without filing cross objections 

A respondent may support the decree appealed from, not only on any 
of the grounds dcaded jn his favour* but also on grounds decided agnmt 
him, and for this purpose, it xs not necessary for lum to file any cross objec- 
tions There is a conflict of views as to whether this Rule will enable i rcs^ 

(1808) 1803 til \ N 100 (110) 

11887)1887 tllW Nil (14) 0 til SOS 
(1889) 13 Lorn 75 (77) 


preclude respondcut from cljectus 
lu second npiicvl 


Order 41 Rule 22— Nate 2 
1 (See ho verer (1903) 20 tU 215 (217) 1 
la (1690) 17 Cvl 800 (813 814) 17 liid tpp 5i 
(P C) 

(1019) 1910 tn 420(122) 40 til 530 

(1017) 1917 tn 163 (168) Decree entirely In 
rcipondeut 8 favour — He cannot 
take cross objections — lie can only 
kupport the decree by allaciiiDg any 
findings against him— If befilee anv 
objections they are uot cross 
objections 

(1910) 7 lad Cas 184 (481) (til) 
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pondciu to attack anj portion of tho decree passed agatnst Imn so long as he 
docs not ask (or a \anauon of the decree According to the High Courts of 
Calcutta," Madras * Lahore, « and Rangoon^* and the Judicial Commissioner s 
Court of Nagpur «i) the respondent cannot do so Thus the respondent can- 
not make out a case for a decree for the same amount by attacking the 
decree m respect of a nght decided against Imn The High Court of Patna® 
and the Judiaal Comnussioncr s Court of Oudh® have, on the other hand 
1 eld, tliat tile e\prcsaion ‘ support the decree docs not merely mean support 
the dcciuon but penruts the respondent to show by reference to a ground 
deaded a,,ainst linn, iliat the appellant lias at least secured by the decree as 
n uch a-, if not more than he is entitled to 

\ point taken m the lower Court bu' not deaded by it may bo 
urged m support of the decree under appeal ■* Put as a general rule a rc9- 
poi dent cannot take a point not taken bj him in the lower Court® Similarly, 
the rule doca not apply to a hnding winch docs not affect the point at issue 
aa the re pondent camiot support the decree with reference to such a finding ® 
\n appellate Court wall not of itself raise a pomt wJuch the respondent docs 
not raise 

3 Wh4t objcetion* can be raued by way of crott objechona and when 

The test 11 determme whethci any particular objection can be taken 
b> wa\ of croas objections under tins rule is to see whether if the resiiondent 
had appealed against tlut portion of the decree winch is agaaist lum he 
could ha\e raided such objection ui Ins memorandum of appeal If he could, 


(lOlR) 1013 L»h 120 (130) 

(ion) 1017 Lab 60 (00) 

(1011) 11 luJ Cas 41 (I”) (Lab) \i pell Ue 
Court QOi con idctios re poodciits 
ci>jeciioQa aci« wiUi miicnil irrCoU 
laiity 

(IS's) ISs-j Pun Re No 127 pa,c 3ld 
(lesCi 18«C I an Pa No 50 page IN 
U921) ion Mad 1'2 (ITlf 41 Mad 005 


k-Oircctue •> — In it no rifeience l» 
made to It 

(1607) 1897 Pun lie No 2o page 6C In a 
suit b) a rctersioncr to cl aside a 
sale bj a widow where the sale was 
held to be (or necessary puiioses and 


2 

— Plaintifl appealing — Defendant 
cannot in resisting the appeal at 
tack the frame of the suit 
(1033) 1033 Cal 1G5 (ICO) 

[See also (1662 C4) 18G2 Cl Suth 
W R Special Number 4S (19| (P B) 


Ho icier this was a case under tbo 
Code of 16o0 under which it was 
not necessary to Jtle cross objections 
111 1)1} easel 

•' (1927) ton Mid SOI (eOl) 50 Mid SCO 
Decree lu R ‘’2 does not refer to 
(hc2«>’ifir> of the decree but to 
(he dcctsto t of the lower Court 
(1031) 1031 Mad 613 (517) 

4 (to 9)1020LohC84(CS5) 

(ISO.) IS97 1 uii Re No “>0 i age 12T 

(But ^ee (1018) 1918 Lih 120 (130)] 
(1021) lO’l Lab 318 (319) 

la(lJ33) 1933 Kang 120 (1^1) 

4b(l933j lJ33Nag310 (311) 

5 (1932) 193> Pat 134 (138) 

C (1923) l9-»3 Oudh 1.3 (l^O l'’9 13a) ’’5 

Oudh Cus 340 Besiondent suggest 
ing a diRceeut mode ct (<ilcrog 
accounts— J/tl 1 he was entitled to 
do so 


[But see (1015) 1915 Lab 2C7 (OGS) 
31 lud Cas 40 (741) lOlG 1 ua Re 
No 45 

(1911) 1914 Oudh 149 (IS-*) 17 Oudh Cas 
103 Whea all facts ate before appel 
late Court — Respondent can support 
lower Courts judgment eicn on 
ground cot taken m Court below 
3 (1925) 19’5 Cal 518 (520) 
la (1911) 1914 Cal 839 (841) 
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12, then he could also raise it by viay of cross-objections^* An objection as 
to any error, defect or irregularity in any order affecting the decision of the 
case, which inay be taken in an appeal against the decree under S 105 of 
the Code can, therefore, be taken by way of cross-objections also Thus where 
an ev parte decree is passed against a defendant for a portion only of the claim 
made by the plaintiff and the plaintiff appeals against the portion disallowed, 
the defendant-respondent can file cross-objections in respect of the poruoa 
decreed and may therein contend that the order placing him ex parte m 
the suit was wrong ^ It was held by the Oudli Chief Court m the under- 
mentioned case® that in an appeal against a decree, the respondent cannot rai^. 
bj way of cross-objections the plea that an order granang a reinew of the 
judgment onginallj jiasscd was wrong The same Court has held m another 
casc^* that a respondent cannot, by way of cross-objections, attack a non- 
appealable order It is submitted that the said deasions are not correct 

Where a party could not haxe appealed from a decree he cannot file 
any cross-objections m respect of it®** Thus where a decree is wholly la 
fa\oiir of a part^ he cannot file any cross-objections against it by waj of 
cnncism of the judgment, though he can support the decree on any of the 
grounds deaded against liim e But where a decree is partly in favour of, and 
partly against a party, he can take any cross objections to it which he could 
haie taken by way of appeal^ 

The cross-objcct ons must be directed agamst the particular decree 
under appeal ** though they need not be confitied to the particular portion of 
the decree appealed aga nst but may refer to any part of the decree and it 
need not also be confined to the subject-matter of the appeal * Sec fl/soNote7, 
Pt (3), infra 

A respondent in an appeal under the Pronnoal Insolvency Act has 


Note 3 

la (1931) 1931 All 543 (MC) 50 All 912 Delco 
dvul 9 plea of set oft— Decree ooul 
tiug to 'luy rehef— It cia be 
made subject of croas objectioop 
(1933) 1J33 Bmg 377 (378) Ro»poudent 
evauottibe a poiut m cross objee 
tiou unless lie could bare filed 
ajpevl himself on such point 

1 (1921) 1924 llad 107 (103) S lOo was bow 

ever not adverted to id this rase 

2 (1923) 1923 Ondb lOotlOo) 

2v(1927) 1J27 Ou<lb218{219) 

2b(190j) 23 Mvd 329 (231) 

(1929) 1029 Nag 301 (802) Fro f ima re» 
]x>Ddcnt -icviust whom notbiuj; has 
Iccn decided and who could not 
bava filed au indepeudent appeal 
CVIlUOt file ClOaa ObjO lions 

3 (191') 1917 \n 153 (153) 

(1013) Un lat COO (GJ2) 

(I'*'*) ls-7 \n w N 44 (44) 

(1' ) 7 Ul COo (blO) 

(t'^3-») 1 \ll 491 (4J.) 

(I 11) 11 If 1 C s 41 (42) (Lab) 

II 2) 1022 1 at 4'3 (43l) I I’jt 2 9 

4 n "3 19.3 I all "21 (221) Court 


cannot deprive bim of this right 
(169«> 1827 I'un Be No 31 page 144 
(tSCl) 1804 Suth B Cap 231 (232) 

(1911) 10 lud Cvs 207 (203) 1912 Pun Pe 
No II Appcllaio Court has 
power to reject cross objections ou 
the inonts without hearing tf>* 
respondent 

(1914) 19U Lah C2 (02) 23 Ind Cas 410 
(411) 

(ISCo) 2 Suth R 45 (45) Case under Coda 
of 16o9 


4a (1922) 1922 Mad 413 (415) One judgmen* 
aud two do recs in first api’e'i^ 
Second aj peal against one 
Bespondents cannot object to cite 
decree under O 41 B 2* 

(l'>23) 1923 Lah jU(j15) 

(1929) 19.9 Sind S2 (30) 

5 (1919) 1919 Mad S2' (3’3 329) 

(1S97H3J7 I un Bo No 31 liselU 
(ISst) 8 Uom 303 (3 0) 

(IJ It h a (1931) 1931 Mvl 133 (I3» 
135) \H“s‘l HI lo''er Cauft 
liitai edfor difauU aid oa tli*t 
ground (fo,s oljeclioiii wcfo a''* 
dumu eJ The iro s objector M' 
pcalel Jltll tbit the ipP*”* 
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a rght lo lilc a incmoranJii.ii of objecaons ® Similarly, m an appeal under O 
S 43 oi Iioinba> Vet, IV' of 1398 from the award of the Collector under the 
Land \c imp'll on Vet, the respondent is entitled to file cross-objections But 
ha\ ng rce,a d to S 76 of the Madras Rent Reco%ery Act V^III of 1865 no 
rrc'uoraudu.n of object oiis hta agamst the findings of the Court of first in- 
stance in casca under tliat Vet 8 The cross-objections under this rule can be 
fled onl> in a pcnlms a]>ix.al and not after tlte appeal has been decided® 

4 Crois objection* asaintt tindins* not included in decree — Note 3 

5 which could bale been taken by way af appeal — Sie Note 3 ai Ic 

6 Crois objection* to order of remand 

Lndcr S 105 sub-S (2) where a party who is aggrieved by an order 
of remand from which an appeal lies does not appeal against it, he will be 
precluded from d sputing its correctness, m an appeal from the decree after 
rcTiand It follows that he cannot by way of cross-objections, attach such an 
order in an apjical by the other party from the decree The decision m the 
casi, atea bclow^ was under the Code of 1859 and is in view of S 105, 
sub-S (2) no longer good law 

7 Cro** objection* in iecond appeal 

Cross objections mav be filed m second appeals as well as in first 
appeals * [.Vide O 42 R 1 ) But the grounds taken in cross objccuons filed 
in second appeals must comply with the provisions of S 100 as the respondent 
can onl> take such cross objccuons as he could have taken by way of appeal ® 

A files a suit against R It is pardy decreed in favour of k and partly dis- 
nuased Both A and D file separate appeals As appeal is allowed partially and 
Bs appeal is dismissed in toto A, thereupon files a second appeal B does 
not file any appeal but only files cross-objections in second appeal He 
can by means of such cross objections, merely attack whatever may be un- 
favourable to him in the decree in As appeal lo (he lower appellate Court, 
because cross-objections must relate to the particular decree from which the 
appeal has been preferred (See Note 3 above ) It is not open to B to attack 
the decree passed m his appeal to the lower Court by mearis of cross-objecuons 


pari) could not attack tbo dismissal 
oi bis appeal in lo scr Court tor «le 
1-ult] 

C tlJlj)lJlJAlad '84 (.00 731) 41 Mad 
004 (1 13) 

7 (1005) IJ Loin 514 (52") 

b (1 04) 2 Mad 613 (546 diO) 

0 (1J24) 1J24 All bC7 (b68) 

(131.) 1917 All 203 (■’OJ COO) 89 Ind Cas 
947 (948) (Ml) 

(1882) 1882 All W K 29 (29) 

{1806} 9 Suth VV n 376 (3'1.) 

(1921) 1924 lat 775 (770) 

Note 6 

1 (1607) 8 Suth V\ 11 208 (209) 

Note 7 

1 (1699) 21 Ml 297 (300) 

hut dir t) eColc oj 1869 O ire uas 
acen/het of Jrmio i* oillir potnt As 
U e }i alter ts now i adc clear t> 42 Jt 1 
lie /cllov.\nj decisions tinder the Code oJ 


1359 are o Aj of acade »iic tnleresl •— 

(1806 67) 3 Mad H C B 21C (21C) 

(l&OO) 1862 Suth W B 48 (49) (i B) Cross 
objections allowed lu second appeal 
(1662 63} 1 Mad H C B 102 (102) Cross ob 
jecUous not alloicd in second 
appeil 

(1935) 193n All 401 [40o} Apj eal by defend 
ant and croas objection by pliiutifl— 
Latter partly allowed— B1 ilutlS ap 
pealing from decree — Uefendaut can 
either hie cross appeal or hlo cross 
objection to plaialid s appeal — In 
either case appellate Court can dis 
pose of entice suit 
[See (1935) 1935 Oudh 63 (69) In 
Oadh where an appellant is entitled 
to hie a second appeal only after 
obtaining a declaration that it is a 
fit ra « for irirenl the rrnce nr 
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22, then he could also raise it by viay of cross-objections** An objection as 
to any error, defect or irregulanty in any order affecting^ the deasion of the 
case, which may be taken in an appeal agamst the decree under S 105 of 
the Code can, therefore, be taken by way of cross-objections also Thus where 
an ex parte decree is passed against a defendant for a portion only of the claim 
made by the plaintiff and the plaintiff appeals against the portion disaUoucd, 
the defendant-respondent can file cross-objections in respect of the pornon 
decreed and may therein contend that the order placing him ex parte m 
the suit was wrong* It was held by the Oudh Chief Court in the under- 
mentioned case* tliat in an appeal agamst a decree the respondent cannot raise, 
by way of cross-objections, the plea that an order granung a review of the 
judgment originally passed was wrong The same Court has held m another 
casc^* that a respondent cannot, by way of cross-objections, attack a non- 
appealable order It is submitted that the said deasicms are not correct 

Where a jiarty could not have appealed from a decree he cannot file 
any cross-objections in respect of it Tln^ where a decree is wholly la 
favour of a part^ he cannot file any cross objections agamst it by way of 
cntiasm of the judgment, though he can support the decree on anj of the 
grounds deaded against lum ^ But where a decree is partly in favour of, and 
partly against a party, he can take any cross objections to it which he could 
have taken by way of appeal* 

The cross-objections must be directed against the particular decree 
under appeal *•* though tliey need not be confined to the particular portion of 
the decree appealed aga nst but may refer to any port of the decree and it 
need not also be confined to the subject-matter of the appeal ^ See also Note?, 
Pt (3), infra 

A respondent in an appeal under the Provinaal Insolvency Act lias 


Note 3 

la (I93i) 1931 All 513 (51C) 50 All 912 Defeu 
dull 9 plev ol 9cl 0(1— Decree omit 
tiiiR to give vny relief— It cau Iw 
made subject of cross objections 
(1933) 1J33 Bang 377 (378) Be»poudent 
bjee 
filed 


2 (1928) 1923 Oudb lOo (lOo) 

2i(l927) 1927 OudU 218(219) 

2b (190o)23Mvd 229 (231) 

(1929) 1929 NarSCI (302) Pro / rma res 
] oudent igiinst wbom notbinR bas 
liceii decided and wlio could not 
have filed in independent appeal 
ennuol file cross objections 


3 (1917) 1917 Ml 1 8(15S) 

(19T)) 19T? 1 it f90lO)2) 

(I'.S 1 is-,- \u W N 11 (n) 

(is )7 Ulf0u(r!0) 

(is ■>) 4 \n 491 (4J.) 

(I U) 11 IdI Cia 41 (12) (Lab) 

(I 2) 1922 1 at 4‘*3 (4Ht) I Pat 2,.% 


* (1 "S) 192S Tab .21 (221) Xppeltato Court 


cannot deprne bim of tins right 
(1697) 1897 Pun Re No 81 page 111 
(1S61) 1601 Sutb W R Gap 231 (232) 

(IJll) 10 lud Cas 207 (203) 1912 Pun E« 
No 11 Appellaio Court has uo 
power to reject cross objections oa 
the monte anlbout beanug 
respondeat 

1911 Lab C2 (C2) 23 Ind Cas HO 
( 111 ) 

(l8Go) 2 SutU W R 15 (40) Case under Code 
ol 1859 


4a (1922) 1922 tlad 413 (41 j) Onejudgmr^ 
aud two decrees m first 
Second appeal agimst one 
Respondents canuol object to oio 
decree under O 41 B 
(1927) 1923 Lab 511 (oI5) 

(1929) 1929 Sind 32 (3C) 


5 (1919) 1919 Mai 827 {3’8 S’J) 

(18J7) HJ7 Pun Ro No 31 page IH 
(1831) 3 Lorn 3G1 (1 0) 

[I lit « a (1931) 1931 ■'lid 1** 

135) \ipeil m lower Coirt ' 
(lisini cJ for default and on tu»‘ 
.round tro»« ol je lion* 'rcro * 
di.m s.cJ rio Lro.. obj etor ar 
p alei Il(H Ibat ttio * 
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a rglu to lilc a incmoranduiu of objection^ * Similarly, in an appeal under O 
S 43 ot Iiomba> Vet, IV of 1838, from the award of the Collector under the 
Land Voiui'^ition Vet, the respondent is entitled to file cross objections But 
ha\ms rega d to S 76 of the Madras Rent Recotcry Act, VIII of 1865, no 
mcmormdu.n of object oils Jic> agamst the finduigs of the Court of first in- 
stance m casea under tliat Vet ® The cross-objections under this rule can be 
Pled o d> m a pending apjxal and not after the appeal has been decided ® 

4 Crott objection* asaintl findins* not included in decree — Note 3 

5 which could hs\e been taken by woy of appeal — Scc Note 3 ante 

6 Cro** objection* to order of remand 

Lndcr S 105, sub-S (2) where a party who is aggneted by an order 
of remand from winch an appeal lies, docs not appeal against it, he will be 
precluded from d-spuiing its correctness, m an appeal from the decree after 
remand It follows that he cannot, by way of cross-objections, attack, such an 
order m an apjical by the other party from the decree The decision in the 
casi, aied bclow^ was under the Code of 1859 and is in view of S 105, 
sub-S (2), no longer good law 

7 Cro*i objection* in *ecand appeal 

Cross objections niav be filed in second appeals as well as in first 
appeals ^ {Vide O 42 R 1 ) But the grounds taken in cross-objcctions filed 
in second appeals must comply with the provisions of S 100 as the respondent 
can only take such cross-objcctions as he could have taken by way of appeal * 

A files a suit against i? It is partly decreed in favour of A and partly dis- 
missed Both A and B file separate appeals A's appeal is allowed partially and 
B s appeal is dismissed tn toto A, thereupon files a second appeal B does 
not file any appeal but only files cross-objections m A s second appeal He 
can, by means of such cross-objections, merely attack whatever may be un- 
favourable to him in the decree in As appeal to the lower appellate Court, 
because cross-objections must relate to the particular decree from which the 
appeal has been preferred {See Note 3 above ) It is not open to B to attack 
the decree passed in his appeal to the lower Court by means of cross-objecuons 


parly could not attack tbs dismissal 
of bis ap^cvl ID lower CoDrl for de 
fault] 

C (15)lj)lJlj-\lad '84 t.OO 751) 41 ilad 
901 U B) 

b. UjC 4) 27 JJad 513 t545 54G) 

9 (1924) 1J21 U1 807 (806) 

(1917) 1917 All 20D (299 SOO) 39 Ind Cas 
047 (948) (All) 

(1862) 1882 All W K 29 (29) 

(1808) 9 Sutb W U 8"fi (3"ti) 

(1921) 1924 1 at 775 (770) 

Note 6 

1 (l&07)8SutliW K 203 (209) 

Note 7 

1 (1899) 21 til 297 (300) 

hat uuder the Cole of 1859 Hurt uas 
aanfUct of JrcistoiM onllta point At 
tl i waiter u noioi tade dear hy O i2 B 1, 
the foUouing Jcditons under the Code of 


1359 are oilj of acade nto interest — 

(18C6 67) 3 Mad H C R 21G (21C) 

(1802) 1862 Suth W R 48 (49) (b B) Cross 
objections allowed iii second appeal 
(1802 63) 1 Mad H C R 102 (102) Cross ob 
jsctiotis oot Jihoned la lecfad 

(1935) 1935 All 404 (40o) Apjeal bv defend 
ant and cross objcctiou by j 1 ilutlfl — 
Lattei partly vllo >ed— PI iiutifl ap 
ptiling from decree — Defendaut caa 
either Die iross ajpeal or file cross 
objectiou to plaluLid s appeal — lu 
either case appellate Court cau dis 
pose of entire suit 
(See (1935) 1935 Oudh 88 (89) In 
Oudh where au apjellant is eulitled 
to Die a secoud appeal only after 
obtaiuiug a declaration that it is a 
fit case for ajpeal the cross objec 
tor also should obtain such a decla 
ration before filing objections] 

2 (1901) 7 Oudh Cas 49 (60) 
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m the appeal preferred against another decree of that Court ^ Nor can he 
attack the decree of the first Court in such arcumsftances/ unless the first 
Court s decree is incorporated m the decree of the first appdlate Court ® 

8 Cross objections in appe&ls from orders 

Cross objections can be taken also m appeals from orders t Sec 
O 43, R 2 

9 Cross objections in Letters Patent Appeals 

It has been held by the High Courts of Allahabad^ and Calcutta* 
tliat this rule does not apply to appeals under the Letters Patent But a Pull 
Bench of the Madras High Court has held that, m sucw of the Privy Council 
deasion m Sabtirt \ Savi^ this mcw is ivrong and that tlus order applies 
also to 'Lcticts Patent Appeals ** It is submitted that the Madras vicu w 
correct 

10 Cross objections m revision 

This rule does not appl> to Cml revision petitions * But the High 
Court*' power's of revision maj be everased e\cn without aiij apphcation b> 
an aggneved part> and when a case is already before it, and the necessarj 
parties arc also before it it has ample powers to entertain an> quesuons that 
may be raised by the respondent * 

It who in«y file cross objections 

As lias been seen in Note 3 ante tlus rule provides that any respon* 
dent ma> take an> cross objection to the decree which he could have taken 
by way of appeal It follows that a person cannot file cross'*objcctions unless 
he 15 a respondent to tlie appeal i and unless he could hate taken «ucli an 
objection by way of an appeal * 

Docs the mere fact that a respondent has filed an appeal againsit the 
same decree, preclude him from taking cross-objections against at in the appeal 
filed by the opposite party? Tlic answer to the question depends upon the 
further question whether the appeal so filed by the respondent liad been 


3 (19'»C) 1D2G in 5S2 (534) 
(1922) 1922 Mid 413 (115) 


Note 9 

1 (1930)124 lud Ca» 7C3 (2) (7C4)(MI) 


III 
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ut 

the {let that the appellate Courts 
decree lucorporatcd the decree of the 
{Irsl Court wai appirently not 
I roughl to the notice ol tbcir Lord 
>.h{ko{thQ lllabaLid High Court 
Note 8 
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Note 10 

1 (m2}llIiidCa3 5G2(5C3) (Lah) , .. 

(Coulra (1900 17 Mid L 
(C3)l 

(1933) 1933 Lab 832 (S32) 

(1928) 1923 Vlad 791 (7DC) 

2. (1923) 1923 Mad 791 (790) 

(1907) 17 Mid L Jour C2 (03) 

Note n 

1 (1919) 1919 Mad 102G (1027) 

(ISW) 1 Sulb W U 311 (312) 

(See aUo (ISCs) 2 Sulb " « 
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deaded, at tlie tmtc of the heanng of the cross-objections If it liad been O 
deeded, then he cannot be heard on his cross-objections under this rule ® He 
would, m fact, be barred by the pnnaplc of res ludicata^^ But where lus 
appeal had not been decided on the dale of the hearing of the cross-objections, 
he IS cmitJcd to be heard on lus objections ^ In this \ae\\, the decision of the 
Lahore High Court m the undcmicniioned case® where it was held broadlj 
that a respondent who lias preferred an appeal cannot file cross objections 
under R 22 -iccms to state the proposition too widely 
12 Cro*t ob)ect>on» by ptup«r reipondcnt 

Sub-Rule (5) c\prcssl> pro\adc» for the filing of cross-objections in 
(orma pauperis * Tlus supcrscdca the following decisions under the previous 
Codes 2 


13 Agftintl whom Croat objeetiont m»y be filed 

Tlic principle tliai no decree can be passed against a person who is not 
a iiart> to the proccedmgs applies to cross objections also and hence cross- 
objections cannot be allowed against a pcr<ion who is not a party to the appeal^ 
But m the undcnnemioncd case* where u was impossible to give relief igainst 
the appellant without giving rehef agauist the absent party also the Bombay 
High Court held tliat the dcasiou on the respondent s cross-objcctions bound 
the rou-part) also as, otherwise m all such cases coming under O 41 R 4 
one of* several defeated parties can appeal on belialf of all and defeat the 
respondent s rights wider this rule It is submitted that this doasion is not 
correct The respondent could luve preferred an appeal against all if he was 
dissatisticd with the decree Further the appellate Court lus povver o add 
panics to the appeal under R 20 above, whenever n considers it ncccssarj 
to do so, and the difilcultj mentioned b> the Bombay High Court can thus be 
obviated (Sec O 41 R 20 and the notes thereunder and also O 1, R 10 


and & lal) 


(19 3jl033KdUg2H (3.b) 

(1914) 1914 31ad22C (230) 33 Mi In 
iliia Cl e tbe dccrco was li«ld to 
affect tbe respoDdent adierMh a1 
tbougb auotbcc jKreou w as aUo »iioi 
larlT affected 

3 (1928) 1923 Cal SS2 (S83) 

(1924) 1924 All &C7 (SGS) 

(1903) 25 All G28 (C29) 

(See aUo (18C7) 6 Sutb M R 3<J 
(3S0] UuV ^YbeIe tbo respondent s 


Note 12 

1 (1010)7 lad C-)5 113 (122) (Cil) 

(1933) 1933 ^■)g ISS (loO) 29 Nag L R 225 
0\etruhug (lOOo) 1 L U 33 (3o) 
(190< 1008)4 LB K2C2 (2t>3) 

2 (18i5 77) 1 Bom 75 (79) 

(tSSo) U Cal 735 (737) 

(1668) 9 Sutb W R 356 (356 357) 

(168s) 8 Mad 214 (217) 

(1905) 1 Nag L R 33 (35) 

Note 13 


3i [See (1918) 1918 Lab 201 (202) 1016 I ml 
Be No 20 1 

1 cross 
draft 

rered— 2 (1887) 11 Bom 596 (5JS) 
aj peal [Seo aho (1934) 1934 Oudh 131 (132) 

— Cro$8 objections on different 

grounds filed bj appellant is cro8» 
appeal are not barred bj rei judt 

(1924) 1921 \U 840(840) 

5 (1925) 1925 Lab 2 (5) 
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22 , Cross objections against co respondent 

1 It Ins been held by the High Courts of AUaliabad,* Bombaj,^ Cal- 

cutta’ and Patna^ and the Judicial Comnussioner’s Court of Upper Burma* 
that as a general rule the right of a respondent to urge cross-objcciions should 
be lunited to lus urging them against the appellants, and it is only by nay 
of exception to this general rule that one respondent may urge cross-objec- 
uons as against the other respondents, the exception holding good among 
otlic'" cases, in those in which the appeal of some of the parties opens out 
questions which cannot be disposed of completely mthout matters being 
allowed to be opened up as betwieen co-respondents Thus when the questions 
raised by the cross-objections are common both to the appellant and co- 
respondent the cross-objections may be entertained as against both * P sues 
Q and /? for Rs 10,000 alleged to be his share of the profits of certain 
lands A decree is passed against Q and /? for Rs 7,000 Q appeals from 
the decree making P and respondents In such a case, P may prefer 
cross-objections not only agamst Q but also against /? with reference to 
the Rs 3,000 m respect of which his claim was dismissed by the lower 
Court ^ Similarly m suits for dissolution of partnership and for accounts, 
accounts are taken as between all the partners and not as between the pJainniT 
oh the one hand and the defendants on the other Hence the appeal of one 
of the partners opens out the whole case and cross-objections can be urged 
not only against the appellant but also agamst co-respondents* According to 
the High Court of Madras cross-objections may be allowed to be taken 
against co-respondents m aU cases * Opimon is divided in Lahore, Nagpur 
and Oudh, some cases fa\ouring the \icw first mentioned al>o ve^° and others 

^ Note 14 (1804) 1864 Suth W R Gap 2J4 (205) 

1 (lOOC) 23 All 05 (07) (1804) 1SC4 Sutli 1\ R Gap 3 (2) (4) 

I 4 (1024) 1024 Tat 200 (203) 

(1034) 1034 Pat 134 (140 141} One re«p0D 
dcut Qot entitled to urgo cross objec 
tion against nuothcr as a matter of 
nfilit 

(l92O)19>0Pat 77 (81 62) 5 Pat L Jour 
323 

(1001) 23 411 03 (04) 

[See liowe>cr (1024) 1921 Ml COS 
(608) 111 this caso it wib held tbit 
Iho re>j>oaJcut cm Lo t(aD»po cd as 
•lIpGlllUtl 

2 (lOJO) IJJO Bora 1 (o) 

(iai3) 21 I»d Cas 7 (S) 37 Bom 511 
(1&9C) ISOG Bom P J 742 


(l<i99) .C Cal 114 (121 122) 
(1871) ISfaulh 11 "6 (20) 
(1&C9) n Sulh U R 435(436) 
(lbCb)}OSutIi \\ 11 320 (328) 
(18C8)9 ^uth W R 78 (70) 
1807)7 Suth W R '32(533) 
1SC7) 7 Ruth U R 300 (iCu) 
(l‘'C*)7 Ruth W 1140(41) 
(IPO.) 7 hulh U R 30 (1) (30) 
(isoi) l fauth W R 22J t2vO) 


(IRS") 1&S7 Pun Re No 7 ngo U 
(1901) 14 C P L R 40(48) 

(I6JC) 0 C P L R 02 (04) Cii 

(1923) 1J23 Oudh 103 (109) 25 Oudb 
2sO 

(1021) 1921 Oudli 170 
(1010) 191J OuJii 52J (331) 
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follouint ihc Midr.i5 \icu 

15 Ocniidon to file croti objecliont 

\ i>art> m whose fa\our a decree has been passed has a substantive 
nght of a laluablt kind which should not be hglitly interfered wath ^ Hence, as 
an ordiiair> rule, in the absence of a cross-appeal or cross-objections by a 
respondent, ti c ai)pcllatc Court has no power to disturb the decree of the 
lower Coart as tar as it is m the appellants faiour^ and cannot grant any 
rcLef to the respondent except in so far as such rebef is incidental to the 
relict granted to the apjxillam * This Kulc, however, is only a general rule 
and tin. pnver of the appellate Court to pass an> order or decree tliat may be 
necessary *n the interc-ls ol jusucc is now expressly saved by O 41, R 33^ 
and was rccogiuscd bj the following deasions® under the former Code The 
gei eral rule mcmioncd abov o applcsalsu in cases where the decree of the lower 
Court issuchthata iciuand the appellate Court is necessary It follows from 


(1004 11 Oudb Jt(jl) 

11 (1923) 1921 L.»li 3 1 liO) 

(1910) U luJ t IS HO (431 ) fN vg) 

(1910) 1010 Ouili 00 II 1) 

Note 15 

1(1927)1927 1*C 252i23j) UlUue>J(F«.) 

2. (Ib70) 2 N W I* II 0 U 14 (1,*) 

(1933) 1033 Had 4Gi (403) 

(IbCS) lbC3 Marsh 332 

(1697 1901] 2 U 13 K 30C 

(ISes) 18s6 Pua Ro No 127. rage 343 

(ISsl) lv>l Ml W N bS (SJ) 

(1675 75) 1 \11 a45 (347) 

UbsJ)ll 11133 (3s) 

(Ib^j i 13<jm 203 (201) 

(1020) 1920 Oudli 145 (UC) lOOodliCas 
110 

(1923) 192a Cn] 91 (03) 

(1921) 1921 Lah 316 (319) 

(1018) 1918 LaU 120 (180) 

(lOle) 1913 Cat 1C9 (ICO) 

(mOlOlGP 0 143 (140) (PC) 

_(1916)191G Lab 2ba (287) 

(191C) 191C Cal 250 (231) 32 Ind Cas 494 


(18751 2i Sutb B iTa (is’l) 

(1912) 31 Ml 32 (34. 35) 

3 (1907)3 Nag L B 86 (69) Jhld, jb this 
case tba relief clauncd by tbe les 
poadeul was not mcidcntal to tbe 
relief grvuted to the appellant and 
bcDco could not bo granted 
(1892) 1892 Pun Ro No 40, pige 1C9 
(1908) 30 All 48 (49) 


SiCfion 348 o//^« CoJf o/lS59rfid net 
exprcssli/ require fJie respondent Co jiU any 


HnlUn objeeUons to the iliciee »/ 
meant to attiick (III same sn Ihe appeal of 
Uie opposite part 1/ Bui tin ptactici under 
that C< U at 0 i as iv insist n vulten ob 
licit ns b< t> j Jilcd bij I i the hiarinj Sie 
He /oil utnjcasit — 

(1667) 


the Court b rule of practice 
(See aUo (1870) 1870 Pun Re No 78 
(I86G) t> Suib W K Mis 102 (102) No objec- 
tion to respondent filing notice with 
tbe Regultar 

(But see (ISCl) 1834 Sutb WBOap 
299 (300) nttcu notice not aeces- 
«arv3 

4 (1917)1917 Oudh 390 (400) 

(1917) 1917 Lab 423 (426) 

(1910) 8 Ind Cas 337 (83S) (M-id) 

[See also (1927) 1027 All 453 (454) 49 
All 224 97 Ind Cas 03 

6 (1891) 18 Bom 520 (521, 522) A r B and C 
— Suit deciced against B dismissed 
against C— Vppevl by JJ against A 
and C — Appellate Court can vary 
deciee both against B and C making 
each liable to oatent of ball 


pealing against; B— -Appellate Court 
may add B as respondeut and pass 
decree against him, setting aside 
decree agiinst C 
(1904) 31 Cal 643 (C4S) (F B) 

[See also (1878) 1 Cal L Bep 144 
(146)] 

&VC1907} 34 Cal 996 (995) 

(1911) 11 Ind Cas C40 (G41) (411) (F B) 

(But compare (1881) 3 All 613 (GIG) 
In this case Sfuarf, C J took oppo- 
site view but Old/ulJ, J took the 
Tiew stated above] 
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22, what lias been said above that the appdlatc Court cannot as a general rule 
dispose of the appeal on a point not raised by either partj ® {See however 
O 41, R 2) Where, liowcier, the case is such that the respondent could not 
liaie filed an appeal or cross-objections, the appellate Court can grant him 
the necessary relief inthout any cross-objections Thus where the suit m first 
Courtwasfor ether of two reliefs m the alternatiie and the first Court passed a 
decree granting Intn one of the reliefs, the plaintiff havang got what he asked for, 
can neither appeal nor file cross-objections But if on the appeal of the oppo- 
site party the appellate Court considers tliat the plaintiff was not entitled to the 
relief granted by the deciee it may, wlulc setting aside the decree of the lower 
Court, pass a decree in favour of the plaintiff granting liim the other relief^ 
SinnJarly, w here the tnal Court has not dealt with tlie rcsjxindent s claim to 
set oft at all the absence of cross-objections by the respondent is no bar to 
the entertainment of the point m appeal ® 


16 Grounds not railed in cross objections not to be raised at the hearing 

The respondent cannot urge at the hearing of the appeal, grounds 
not set forth in the memorandum of objections, except wath the permission of 
the Court ^ {See 0 41, R 2 ) 


17 Effect on cross objections of vrtlKdrawal of appeal or lU dismusal for default 
S 561 of the former Code provided that a respondent mav upon the 
heanns, take any objection to the decree which he could liavc taken b) 
of appeal if he had filed cross-objcctions Hence, it was held tliat if the appeal 
was withdrawn before the heanng, the respondent could not prosecute his 
cross-objections^ but tliat once the hearing had commenced the appellant could 
not withdraw the appeal so as to prevent the respondent from urging lus cross 
objections * Similarly it was held that if the appeal was dismissed for default 
the cross-objections could not be heard* Under the present Rule the words 
‘upon the hearing' m sub-R 1 have been omitted and sub-R (4) has been 
added, making it clear that the withdrawal of an appeal* or the dismissal of 
an appeal for default® does not affect the heanng of the respondent on lus 
cross-objections 


6 (192S) 1925 Cvl SIS (5S0) 

(1871) 16 Suth V\ R 227 (227) 

7 (1913) 19 5Ivd L Jour 6SC 1697) 

8 (1901) 30 Bom 173 (189) 

Note 16 

1 (1913) 19 Ind Cis 93 (I13) (Bom). 

Note 17 

1 (1695)17 111518(519) 

(1693) 1693 VinV NCS(CS) 

(18SG) 8 \n 651 (552) 

(16CC) 1 Acra II C R 23 (21) 

(1873) 10 Lodi H CR S97 (393) 

(1875) 23 Sutb W R 229 (229) 

(1870) 14 Sutb W R 210 (210) 

(1668) 9 Sutb W R 323 (323) 

(1909) 4 Iiid Cas 1070 (1077) (Mad) 

Th4 fc‘Uo\nnj eastt dtahnj v\th ike 
Quttlion of ichtlhrr tn suc/i eases Ike C6 srt 
mtyhl treat the cross oljrelsent as an ap- 
pealanldisjoseo/itas lueh are only of 
aeaJtmie tnirrest now in isev of the clear 
I ren-Mxons of sub rule (l) o/ 2? 22 — 

(1892)10 Bom 219(253). 


(1829) 23 Bom CD2 (095) 

(1833)9 Cal 733 (740) 

[Scaalco(1831)10CvUi5(i79 450)1 
2 (1901)23 111130(133/ 

(1865) 9 Bom 23 (30) 


4 (l92o) 1925Mvd 725(725) „ , 

(See (1934) 1934 Lab 130 (ISs) C'satl 
IS uot bound to bear cross oljvcti n* 


(1932) 1932 3Iad 722 (723) 55 5lad 9.3 

But t( the npi>cal ItioU is uot Tsliajj 
filed then the memorandum ft ou 
lection should uot bo beird 

5 (1921) 1921 Mad 403 (405 lOo) H 
&23 

(lOU) 9 Ind Ca» 672 (1) (572) (SlaJ). 
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Disnus'ial of appeal as iitttc-barred — Under the former Codcit A\ashclcl O 
b\ the -Ulahabid Hif,h Court that the entertiunment of the cross-objections 
tras contingent and dependent upon the heating of the appeal and when the 
appeal was dismissed as being time-barred the cross objections could not be 
heard ® The same view has been held under the present Code also bj the Higli 
Courts of Lahore’ and Madras* noiwuhsiaitding the omission m sub R (1) of 
the words upon the hearing wluch occurred m the former section 

Dismis^il of appeal for failure to payCourt fees — Effect — Under the 
former Code wlicre an appeal was dismissed for failure to pay Court-fees it 
was held that there being no hearing of the appeal the cross objections 
could not be licard * E\cn under the present Code it has been held b) the 
Lahore'® and Rangoni" High Courts and the Nagpur Judicial Commissioners 
Court' iliat K 22 should be interpreted stnctl> and tliat on the dis 
missal of an appeal wadiout a hearing on account of the appellant s failure to 
pa> the requisite Court fees, the cross-objoction cannot be heard But it has 
Ijccn held h> the Higli Court of Madra>** tliat the dismissal of an apjical fur 
failure to pa\ Ci urt ftes is onh a disiiii'i^al for default and docs not alTect tlie 
inaintainabiln> of the cross objections 

Dismissal of appeal for failure to pai Court fees — Effect — L ndci the 
been held b> the Patiu High Court tliat the dismissal of an appeal for fulurc 
to furnish sccunti for costs is a dismissal for default and the respondent is 
entitled to lute his cross objections heard and disposed of on the merits not* 
withstanding such dismissal ** But the Oudh Court lias taken a contrary \icw 

Dismissal of appeal after hcarme does not affect cross obiections — 

The respondent is cnuilcd to luic his cross^objections heard and disixiscd of 
on the merits notwithstanding that the appeal is rejected on the ground tliat 
no appeal hes, because in such a case the appeal does not fail for an c\trat cous 
reason but fails after hearing Similarl> where an appeal ts dismissed for 
failure to join the necessary parties, after hearing the appeal on the qiitsuon 
of non jouidcr the crosS objections ma> be heard 

18 Effect an cro*f objection* of abeteroenl of appeal 

Cross-objections cannot be heard when the appeal has abated ' The 
reason is that there is no dismissal for default or withdrawal of the appeal in 
sudi a ease 


[But contri (1914) 1914 Oudb 303 14 (1919) 1919 Pat 219 (219) 

(804) Tbi* » bad law ftg it Is 16 (1923) 1923 Oudh 109 (lOo 109} 2u0u1h 

oppo&ed to tl e jlam language of the Cas 260 

1C (1912) 13 lud Cas 19 (19) 34 111 140 
(1834) 8 Bom SD3 (S^O) 

(1909) 4 Iiid Cas 025 (020) (Lai ) 

. [B»t comure (I9O3) 1D03 Pui Re 

No 23 I age 148) 

. 17 (1*08) 21 Wad 35‘> (353) 


10 (1020) 1020 Lah 24 (24) 

(1011) 10 Ind Cas 207 (209) 1913 Pun Bo 


(1921) lO’l Mad 40c> (40u 40G) 41 Mad 
8'’3 
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19 Limitation for cross objections 

Cross-objections must be filed Tvathiu one month from the date of the 
service of notice of the date fixed for hearing the appeal ^ Othennse they can- 
not be heard ^ The appellate Court has no power to hear the appeal before the 
expiry of this period of one month so as to deprive the respondent of his right 
of fihng cross objections ^ Where a respondent in a High Court appeal was 
merel> served with a notice of the appeal in the usual form fixing a period of 
25 da>s for appearance but was not served with any notice fixing the date of 
hearing, a mcmoiandum of cross objections though filed long after one month 
from the receipt of the former notice, is not out of time ^ A transferee from 
fV respondent is bound by the same period of limitation as would have ap- 
plied to his transferor and cannot file any cross-objecQons after the expiry of 
tliat period® It has been held that the nonce referred to in the Rule means only 
the notice of the original day jixcd, and the fact that a subsequent notice is 
given of a postponed date does not give tlie respondent a fresh opportunity of 
fi ing a memorandum of cross objections ® 


When the period of one month exjures on a holiday the cross-objections 
maj be filed on the re-opemng day ’ {See S 4 of the Limitation Act) The 
'ippcllate Court may, m its discreuon, extend the period within which the 
cross-object ons are to be filed,® and this may be done even after the objections 
have been filed ® The extension of time may also be impbed from the circum- 
stances of the case 


Sub-R (1) of tius Rule presenbes the period of limitation only for 
filing cross objections Linutauon for filing a cross-appeal is governed by the 
Limitation Vet 


Note 19 

1 (1871) 16 Sulh R 18 (1) (16) Under tbo 

Code ol 18S9 there was no period of 
limitation 

(1883) 18a3 All N\ N 237 (237) 

Vndir the Oode of IS'iJ aidunlerlhal 
o/l8o2 prior to amenlment 1889 the 
crojj objections uere to he filed seien 
la ji prior to the date of the heanny See 
the folloiitnrj cases — 

(IbQO) 13 Mad 402 (iOl) S 631 ns amended 
by Vet A 11 of 18SS allows ou« 
month 

2 (1691) IbJ* \in\ ^ 2(2} 

[See (1867) 11 Lorn 098 (’•00) Por 
po c of the Rule is to giro timely 
inlim'itioii cl tho proposed objections 
to Iho apjcIUnl 
J (1600)13X113 492(423) 

(1002) 5 Ondh Cas 233 (237) 

(lOl") 1917 1 It 108 (40J) 

(IJIC) 1010 XUd 7J4 ('34) Thit tho month 
iB Icliudry do<.i not aflcct tbocnl 
LUlation 

• (IJ’C) IJ.C Mad 233 (2i4) 
o (1J34 1J12 Ml 45 (47) 
llJJj) 1J3^ I 4h C33 (Col) 

« (IsJ!) 7 C I* L It 85(->7) 

(Sio tUo(lb8 )4 Ml 243 (249) (rU) 
Cubo 1)1 dtr Code ol Iboi pilor to 
aiiici diiicut made inlb-vSby which 
tbo I icBriit tulo us to limitation was 


introduced) 

{But see (1887) 1887 Bom P J 177 
Case prior to 1883 when the section 
rcijuited cioas objections to be bled 
seven eleir diys bcloro the day fixed 
tor bearing] 

(1887) 11 hom C98 (TOO) Daj hxedfor hear 
ing includes day to which hcaiiug 
may bo adjourned 

7 (18S2) 4 All 430 (434) 

{But see (1883) looS All VV N 2 9 
(229)) 

8 (1905) 23 Mad 229 (235) 

(IJ22) 1922 ^a„ 213 (21C) 

{1890) 14 Bom 111 (112) Where ic»ioiidcijt 
in order to siio eosts debjed lu 


TJe folloikin} rhcMioiu 
haiehten stirnedcd In e 
i»» 18o3 rm I repealed i i 
Code — 


(18-2) 9 All W N 213 (213) 
9 Cal C31 (C32) 
(1-^811 7 Cal C51 (C.>9) 

9 (1917) 1917 LB 37 (3") 

10 (1902) 22 All W 'i 74 (74) 

11 (lsv.6)5Sulh W n JI (93) 


to 

f r ads 

/rfK'il 
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Cross-objcctioris in fonni piuperis — Art 170 of the Limitation Act O 
docs not appl> to cross-objcctions in forma pauperis and such cross-objcctions 
ma> be filed i\ithin the penod indicated m Rule 22 ^2 

20 Appeal filed out of lime may be treated aa cros* objectionf 

appeal tiled bc>ond the perod of limitation may be treated as 
cross-objecuons under tins Rule ^ 

21 Court fee on crot* objection* 

Under S 16 of the Court-fees Act the Court fee pajablc on a memo 
randum of cross-objections uas the dilTcrcncc between the fee paid on the 
memorandum of appeal and tliai pajable on it if it included the subject-matter 
of the cross object ons ^ A memorandum of cross objections is now cliargeable 
wuh Court-fee under \rt 1 Sch I of the Court fees Act ^ That section has 
now been repealed and e\ea where the appeal where n the cross-objcctioiis 
are filed falls w tlun the scope of Sch II Art 17 at is only Art 1 Sell 1 
that appbes to the croas-objcciions inasmuch as Sch II Art 17 refers only 
to smis and memoranda of appeals In such eases the valuation placed by 
the respondent on Ins cross-objections must be accepted if not unreasonable * 
Where the decree is cniirclj in respondent s favour and he files objee- 
uons against the findings but supporting the decree the objections arc not 
cross objections and arc not liable to stamp duty under Sch I Art 1 * 

CrosS'Obiceitons as to costs — In Kamal Knnuire v Rangpur Bank^ 
the Calcutta High Court has held that a memorandum of cross-objections as to 
costs alone requires to be stamped only as a pennon under Sch 2 Art 1 and 
not ad \alorem under \rt 1 Sch 1 the reason giien being that costs do not 
fona the subject-matter of dispute witlun the meaning of Arc 1 of Sch 1. 

The Patna High Court has, on the other hand, held tliat even if the cross- 
objections are as to costs only an ad \alorcm Court-fee should be paid^ 

Under the repealed S 16 of the Court-fees Act it was enough if the 
Court-fee on cross-objccuons was paid at any time before the hearing ^ But 
now S 6 of the Court-fees Act apphes to the ease and the Court fees 
should be paid at the umc of filing the cross obiectioas 

It has been held by the High Court of Allahabad that S 12 of the 
Court Pees Act does not apply to cross-objections ® 


12 (1929) 1929 Tat 31 (32) 7 Pat 827 
Note 20 

I (1925) 1025 Lab 67 (57) 

(193i) 1931 Lah 2"3 (273) 

(1922) 1922 Lah 423 (421) 

Note 21 

1 (1918) 1918 All 185 (100) 40 11193 
(1919) 1910 Cal 020 (022) 40 Cil ICO No 

escuse merely because appellant has 
paid more than adojuito Court fee 
oa the appeal 

(1919) 1919 Pat 191 (491) Whore object ot 
cro s objection la to havcadoclara 
lion 111 re jact to a mortgage set 
aside proper \ aluo o( cre»a obje tion 
(or Court feet u the > tluo of the 
raortgago 

2 [Sea (1809) 2 Oudh C IS 87 (00)1 
(1871) 15 Suth \\ U oil (512) 


[So(18G7) 8 Suth W R 3(9 (330) Case 
beloce the Court fees let ] 

(190a) 2 Cal L Jour C3 1 But m the 
c(&e ot a ero s apn al Court fee was 
to be pud at the time of filing 
8 (1893) 1S93 111 W N 55 (5o) 
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>2 22 Adding party for purposea of cross objections 

' It lias been seen m the Notes under O 41, R 20 that since the Pni 7 

Council decision in Chokkahngain v Seetfiat, 1927 P C 252, the raere 
factth-it the presence of a party before the Court is necessary for the complete 
disposal of the appeal or cross-objections is not enough ^ make lum interested 
in the result of the appeal witlun the meaning of R 20 unless he stands 
to be prejudiced by the determination of the appeal as framed beliind his back 
Hence a party cannot be addedasa respondent to an appeal under R 20mcre- 
]y for the purpose of filing cross-objections against hini * Vs to the Courts 
pouer to add parties to an appeal apart from the provisions of R 20 see 
\otes under R 20 A.ssunung such power exists, the Court will not direct the 
addiuon of a party who is an unnecessary party for the appeal merely for the 
purpose of enabling a lespondent to file cross objections agamst lum^ 

23 Second appeal 

A decree of an appellate Court disallowing the cross objections of 
a respondent is a decree passed in appeal witlun the meaning of S 100 
and a second appeal lies therefrom * But where the cross-objections are rejected 
m lumne^ as for instance, on the ground of the respondent s failure to pay 
the deficit Court-fees within the time ordered, ^ the order docs not amount to 
a decree ind hence is not subject to a second appeal 


R. 2.3, [S 502] ir/ieie the Co\utiiom\shosede(iie9 
an appeal IS hns disposed ot the suit* 

AppV!it"e*c!grV*"^ ^ pielimmai^ point^ anil the decree is 

ie\eised’ m appeal the Appellate Couitma), 
if it thmkb tit bj Older lemand the case,® and may tiutlior direct 
what issue oi ibsuea shall be tiled in Me case® &o lemnndod (ind 
shall send a copj of its jidgmcnt older to the Coiut fiom 
whose deciee the appeal is ptefe?icd, ^itli diieotions to le-adniit 
the suit undoi itb oiigmal number in the register o / ih 
and pioceed to deteiuiino the siJifc; and the etnlencc {if anjj) 
lecoided duung the oiiginal tiial shall, bubjeet to all jubt e\oei>- 
tion*j be cMdence dmmgtho tiial attei leniand 
[1S7T— S obJ , 1&59— S 351] 

Local Amendment 

MADRAS 

tbc lollowiag {or l{ulo23 — . r da 

23 ^Yhcrc tbc Court ftom wliohc dccr«c m appeal is j rcfcnid hti di,po»ed oI n 
suit upon a prchminary point mJ ibe decree is rover ed in appcil or 


Note 22 

1 UOlCl Cil 533 53 Cal 2 0 

(U’JJ lO’J 3Iad 

l&e nl»o (ISsT) 11 Bom 59C (50o) ] 
In in Jar nt the Jillottnj lUctnoiif laj 
Joupi the coi trary jro/oiUini thty 
^IpiIdUriyar clatvtioltU — 

(loOn) 25 Cal 505 (^S) 

UWU) 1 Sulh W K 229(2i>0) 

0) 10 0 Mad 110 (110 111) 

(1 JIC) 191G Mad 1219 (1110/ 

UOJll IJIJ 113 (115 lie). 

3 UJ12) 13 lud Cif JOO(jOo) (Mad) Follow 


11 g 13 Ii d C 1, C53 (C tIJ 
Note 23 

1 (Isi") 10 llad ^J2 ( J5) 

(IJid) 1933 Lab Jul (Ool) n 

i 1018 L.h .01 ( Oil 1J18 r>' 
(13311103. L.l. 373 ( <1 >= 


Xpjlicatioii 
Hipcal 


tnat nine U""' 
objcvtioui and ai K' 


boih di ml^^cd bj niifiU judginc' ‘ 
.ofar as rejects appl ■* 


3 (ll)0'<)iNagLKlC3(175j 
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the appellate Court in rcvi.r«iiig oc setting taidc the decree under appeal con Q 
ciders It lie c \r> m the lutere^te of justice to remand the ctsc the appellate 
Court rt aa ba order rcmauil the case and mij further direct what issue or 
1 lies ch ill be tried lu the ca«c sorctninded aud shall send a copj of its judgment 
It d 0 dcr to the Courtfrem otbo e decree the apjcal is preferred with directions 
to rc adtuil the suit under ita original number in the register of cnil suits and 
{ro Lcd 10 determine the suit and the eridenco (if any) recorded during the 
origin k) trill hill u 1 jeet to all just exceptions Le cvideuco during the trial after 
temaud 

Synopsis 


Noto Iso 


Legislative changes 1 

Duhnclion between Rr 23 and 25 2 

Preliminary point meaning cf 3 

Where Court decides on all the issues 4 
Entire suit must have been disposed of S 
Order returning or rejecting plaint 
whether disposal on preliminary 

Decision of lower Court must be 

The appellate Court may if it thinks 
fit by order remand the case 8 

And may direct what issue or issues 
shall be tried itt the case 9 

Inherent power of remand 10 

Grounds of remand 11 

Wrong onus of proof 12 

Exclusion of evidence 13 

Basing decision on inadmissible evi 
dence 14 

New plea is not a ground of remand IS 

Remand m cases under special and 
local laws 16 

Remand in appeal from ex parte decree 17 
Remand in appeal from order refusing 
to set aside ex parte decree IS 


I Note No, 

' Remand by consent 19 

Remand in second appeal 20 

Appeal against an order of remand 
under this Rule 21 

Appeal from order of remand under 
inherent power 22 

Order of remand — When Will amount 
to a decree 22a 

Letters Patent Appeal 23 

Privy Council Appeal 24 

Powers of High Court in appeal from 
order of remand 25 

To what Court remand could be made 26 
Effect of order of remand 27 

I Effect of improper order ef remand 28 

I Matters decided by order of remand 
finality of 29 

I Jurisdiction after remand depends upon 

the order of remand 30 

Right of parties after remand Srs 
I NoteiJS 30and 33 31 

Procedure after remand 32 

• Refund of Court fee on remand 33 

Costs 34 

Revision 35 


Other Topics 


Dc 1 icn on a •juevtioii of Uw do ided by 
order of remand*— \Miclher cm be ro 
opened See Note 20 

Foweis and duties of succeeding Judge 


cccardiQg renta ided 
PI (■>) 

Transfer of ca<e after 
30 It (2) 


ca c See Note ‘’9 
remand See Note 


1 Legislative changes 

Tbc words and the evidence remand at the end ol the Rule are new 

I> foie S SG2 was amended b} Act MI of 1683 the sect on only appl ed vbero the 
lower Court had d pc ed of the suit on tv preliminary point so as to 
exclude anv evidence of fact which appears to the appellate Court essential to the 
determination of the lights of the parlies The words were omitted b> Act MI 
of 18S9 which also substituted the words to determine the suit on the 
merits for the words mvcvtigate the suit on the merits which occurred 
origiuallj 

2 Distinction between Rules 23 and 25 

This rule empowers the appellate Court to remand the case only when 
ihc lower Court lias disposed of the smt upon a preliminary point If the 
trial Court deadcs the suit on the merits, it is not open to the appellate 
Court to order a remand under this rule It may, hoaaeaer, act under Rr 24 

or 25 infrn ' 

Order 41 Rule 23— Note 2 
I (1923) 1923 Cal 323 (32i) 


(1934) 1931 Lah S.G (579) 
(1892)19 Cal 33fl (33') 
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The follow-ing are the points of distinction between Rr 23 and 25, 

infra 

(1) Where an order of remand is made imder this rule, the 
nholc case goes hack for decision to the lou-er Court (except 
on the point on which the appellate Court has reversed the 
finding of the lower Court) Whereas m the case of an order 
under R 25, the case is retained on the file of the appellate 
Court and only tssaes are remiUed to the lower Court for 
findings 

(2) An order of remand under this rule is appealable but not an 
order under Rule 25 

(3) An order of remand imder this rule is a final order which 
cannot be re-considered by the Court which passed it except on 
review whereas an older imder R 25 is an inicrlocuiors 
order w Inch it is open to the Court to rc consider ^ 

3 Prelrminary point meaning of 

A pomt can be said to be a prelinunary point witlun the meaning of 
this rule, only where it is sucli that the decision thereon m a paracular way 

IS suffiaent to dispose of the whole smt, wiihout the necessity for a deasion 

on the other points in the case ^ The point may be one of fact or of Jaw *» 
Thus a suit iviJJ be licld to be disposed of on a preliminary point if it is 
disposed of on any of the following grounds — 

( 1) Tliat the suit is barred by res judicata * 

(2) that the suit is barred by limitation’ or b> any other rul* of 

law,* 

(3) that the document on which the suit is based is inadmissible in 
evidence " 

( 4) that the plaintiff is estopped from proving his case ® 


la (1927) 1927 Cal 401 002) 

(1933) 1933 Lah G59 (Go9) Appellalo Court 
fraiQiug now issues and remanding 
case to trial Court— Bcmand should 
bo under O 41 B 25 and uot under 
O 41 R 23 

(See iJ>o IIV2j) 1025 Bang S03 (303) 
The word remand should be used 
only when i case is returned lor 
decision ] 

(See also (l93o) 1935 OudhS33(334) ] 
2 (1922) 1J22 Oudh 230 (2J8) 25 Oudli Cas 

1B9 

[See also Note 23 poiut 2 ] 

Note 3 


(IP3.«)10 \U‘’sa(322 32J 3’1 313) 

(1&37) J tU .G (i ) 0 
(IJOo) 27 Ml CJI foJl) 

I *0'^) 1103 1 uii Ho No 2 ia>,o 10 
IISJ3) ir aina 207 t-lO) 

) IJ 1 M d Oa ( 0 ) 4- Mad CO 


(F B) 

(1930) 1930 Mad 1017 (1018) 

(1929) 1929 Mad 20o (207) 

(1928) 1928 Mad 991 (991 992) 

(1928) 1928 Mad 430 (432) 

(1927) 1927 Mad 1159(1100) 

(1889) 11 All 191 (223) (P B) 

(1917) 1917 Ml 213 (213) 39 \1I IG5- 
(IJ23) 1023 OudU 177 (li9) 20 Oudb 

Cas 10 

la (1035) 1935 1 at 49 (50) 

(1931) 1931 Cal 19 ('0) 

2 (IRCC) 5 Suth \\ n C3 (CG) (I* C) 

(1925) 19’5 Mad 4S3 (481) 

3 (l3CC)5SulhW Rr3(C0) (1’ C) 

(1909) I Iiid Cas "65 { 8.) (tal) 

(18C7)" buth M R 331 (331) 

4 (1&08) 10 S ith W U 438 (4o9) Su t unJ« 

b 230 of \ct \ III of 18^9-bail 
nis rdon i jK,lnl net ari*in« u' ^" 
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(5) that the plaintiff has no cause of action,’ O * 

(6) tliat the suit is bad for defect in the description of the defen- 
dant,® 

(7) that the matter is concluded by a valid award,® 

(8) tliat the case raised at the hearing is different from that raised 
m the plaint, 

(9) tliat the suit lias abated ** 

There is a conflict of opimon, however, as to whether the point should 
be one not relat-ng to the merits of the case It has been held an one class 
of cases that a point is not a prcliminar> point where it relates to the merits 
of the case, although its dcas^on may dispense with the necessity for a decision 
on the other points in the case Thus accorduig to this view a suit cannot be 
said to lia\c been disposed of on a prclmunary point in the foUowmg cases — 

(1) Where in a suit for ejectment and damages, the Court finds that 

the plaamff lias failed to establish the title alleged by him and 
disnusses the suit 

(2) Where m a suit for mesne profits, the Court finds that the 
defendant was not m possession during the penod in question 
and dismis es the suit '* 

(3) See also the undermentioned cases** 

According to anotlicr class of cases a pomt may be a preliminary pomt 
although It relates to the merits of the case Thus, according to these decisions 
a prelumcary point means some pomt cither collateral to the merits which pre- 
cluded their detenmciauon altogether, or some particular question wluch, 
though relatmg to the merits, precluded their general determination *® Thus, 


7 U&S7) 20 Mad 23 UT) 

[S«« aUo (1SS7) 0 AH 2Cn (30) 
I’oint tbvl die suit is j bit o{ 
wanton liligition and that there >» 
nothing tangible upon which tbo 
claim 18 based is ptehmiuar; poiut] 
[See also (1931) 1031 Cat COl (COG) 
39 Cal G9 Application for prosecu 
tion under Criminal Procedure Code 


tid at heiriug was diflerest'ltom 
that raised in his plaint 

2S Lout 
holding 


(19U)9 1ndCas 221 (221 225) (Cal) Per 
Chittv J Cos J , contra 
(190o) 190j Pun L U No 49 j igo 187 
(1903) 1903 Pun L U ^o lo7 jn-B C35 
(1002) 1902 Pou 1U« ^o 99 page 445 
CPC 337 (.338 


(1$67) 18S7 Pun He ^<0 109 page 230 
(1920) 1920 Mad 808 (690) 

13 (1905) 1905 AH W N 157 (167) * 

14 (1897) 1 Cal W N 340 (340) 

15 (1808) lOSuth W R411 (411) Suit for rent 

— Queition of pUintiS s title i» not 
a preliminary question 
(1933) 1938 Lah 224 (224) Question of 
factum of death of defendants — 

ntitled 
ra and 

23 

(1901) 4 Oudh Cas 23(24) Suit by daugh 
ter for her share under Mahomedau 
Law — Trial Court holding that by 
custom she was excluded from in 
keritanco aud dismissing suit — 4p 
pellato Court reversing decision can 
not remand as trial Court s decision 
was uot oil a preliminary point 

16 (1921) 1921 Mad 118(118 119) 

(1934) 1034 Cal 49 (50) 

(1933) 1933 ItaiiR 413 (414 415) 

(1893) IG Mad 207 (210) 

(1899) 12 C PL R 45 (47). 

(1908) 1903 Pun Re Lo 2 page 10 (F B) 

[See aUo (1930) 1930 Mad 1017 
(1018)) 
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cortLng to tins vtcTy, in a suit for damages for breach of contract, the 
lestion as to the factum of contract is a preluiunary point although it r^tes 
the mer t of the case Similarly, in a suit based on an award, ihequcsuon 
the validity of the award has been held to be a preliminary point So also 
e quest on of the validity of the contract on which the suit is based “ Sec 
so the follou ng cases for other instances 

The quest-on whether a point is a preliminary one does not depend 
)on the degree of importance which it may assume dunng the hearing of the 
se ^ Nor is it necessary that the suit should have been dismissed as a result 
the find ng on the preliminary point A suit may also be decreed on a 
chminary point Thus where a decree is passed, not after trial on all the 
iues but on the basis of an awards* or on the consent of the parties^ or on 
c basis of a commissioners report,^ the suit may be said to be disposed of 
i a preLminary pomt See also the undermentioned cases 


Where the po-uts left imdeaded m a suit arc such that they would 
ive arisen only after the suit is disposed of, it cannot be said to have been 
icided on a preliminary point Thus in a suit for possession and mesno 


(1921) lOnilad 118 (U8 119) 

. (1905) 27 All C91 (094) 

' (190S) 30 All 63 (66) 

(So© also (1917) ion Pat 377(578) 
SuU based on Iease~DisDusecd on 
tho ground tbat loss© was obtained 
bj unduo influencQ— Other issues 
not con6id(ircd>-Aypcllato Court to 
aersing decree can rom-ind} 

> (1027) 1927 Mad 1159(1160) Suit for mam 
tenanea— Suit ditmisaed on tbo 
ground tbat plaintiff uis not eotit 
led to maiotenaaeo— Other issnos 
sot dOwided'-Dikposal is on a prcli 
mmarj point 

(1933) 1933 Oudb 560 (561) Suit by co 
sharers let kbaro of iroflts— Pica of 


niBud bcld to bo ouo under O 41 
B 23 

(1908)1903 Pun Be No 56 pAi;oC63 Suit 
by roicrsioQCr to set aside isalo by 
a proptielot'— Suit dumis^ed on ibo 
ground that plalnlifi bad nofewua 
itandi to sue as tbo tendor bad 
adopted a eon— Dismissal is on a 
preliminary point 

(1915) lOU Lab 449 (449) llcdcmption suit 
— Defendant s plea tbat there was a 
sal© m bis fsvoui it a pccUrolnaty 


in;; that nlllul neglect wasproicd 
and fcinaiidicg on queition of da 


mages— Remand is under 0 41 


389) 

sitioa 

of referee a) pointed by agreomeutof 
both parties) 

23 (1931) 1931 P C 107 (109) (P C) 

21 (1917)1917 VII 148 (149) In tbii eaeoit 
was held that it v\as a tittle di£l 
cult to apply tho irovixiois of 
Rule 23 after a preliminary doeroc 
bad keen iaa>.od but that they uors 
appJicallo so fir as tbey could le 
reasonably applied 
(Compare (1022) 1923 Mad 113 (113) 
25 (1930) 1930 Mad 1017 (1018) 

(1933) 1933 Oodb 6(9} Decision of preb 
minary point — IJigh Court not 
agreeing— Only cour&o for it t» hi 
send case baclr for trial of other 
qoeatiou nri'^ing in tho case 
(1671)16 Sutli \\ It 109 (no) Suit dc reed 
by loner Court on u certain siewef 
law — Decision set aside— Cai.o re 


oi tcmai , 

(1908)5 All liJ 5>5 (54C) Apiellalo 

send I g do in ca o for partition >} 
motes Bid l«3unds— Aiiosl I’o* *, 
from docrco -i d not as from otdtr 
rotnand . , . i 

(Compare 1 oaoier (19 0) 19 0" 
1017 (lOlS) Suit lor j'osMsaif" 
Dcfcnlanlelaiinina light “ 

— Trial Court Aiding sgaioit 0 
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profits in which a question of mesne profits would arise after the decree for O 
posscss.on is passed, the dismissal of suit on the ground that the plaintiff 
was not cnt-tled to possession, is not a decision on a preliminary point 

A suit disposed of under O. 17, R. 3 cannot be said to be disposed 
of on a prcLiTunary pojit ^ 

4 Where Court decide* on all the issue* 

Where the Court has adjudicated on all the issues involved, the disc 
posal cannot be sa.d to be on a prehnunary point* merely because one of the 
issues IS of a preliminary nature and the suit has been dismissed on the basis 
of the decision thereon' or because it has decided the case with reference to 
the adimss-ons nude by both the parties without taking otlier evidence 3 or 
because other poiita, wh ch might have ariacn if the suit had been difterently 
framed, or if an amendment of the plamt had been allowed, have not been 


and dr/Tfnnr tinmnditionil ro 


pajaUe by the defeodnot {or ro 
domptinn— lliat Ruto 23 cover 
ed the ev'd 

[CompAio also (1217) 1017 Vtl 148 
(140) Wlicie il was li«ld tUatil wai) 
a hula dtHiCuU to apply Rule 23 to i 
ca<a vliorc a pralimiaary docree bad 
beau passed but that tba ptomiona 
iboald bo apphai, so (ar as it was 
laasofiablo to do 80 to a catowbero 
a/tnaZdocreo Lad beea crrooaously 
passed oa the basis of tbo report ol 
ft commissioner wLo had Loco supor 
seded 1 

27 (1922) 1022 Mad 112 (113 114} 45 Mad 449 

28. (1936) 19’5 Raniy.23 (12J) 


) 


(18)3) 3 Cal W N 325 (328) 

(1897) I Cal SY N 29»i (30) 

(1802 10 Cal 336 (338) 

(1830) 17 Cal 168(171) 

(1870) 25 Sulh W It Cr 284 (285) 
(1874) 21 Suth W B 326 (326) 
(1870) 13 faulh W R 107 (107, 108) 


(ISC9) 10 Suth W B Cr SS3 (308) 
(1J32) 1932 Lah 443 (443) 

(1930) 1930 Lah 181 (102) 

(1927) 1927 Lab 610 (619) 

(1927) 1927 Lab 42 (43) 

(1920) J6 lod Las 750 (Lah) 
(1926) lO’O Lab 637 (638) 

(1926) 1926 Lab 164 (186) 

(1923) 1923 Lab 171 (172) 


(1896) 19 Mad 479 (431) 

(1896) 19 Mad 157 (169) 

(1929) 1929 Nas 68 (C3f 
(1923) 1923 Oudh 177 (179) 26 Oudh Cas 
10 

(1927) 1927 Pat 296 (207) 6 Pat 330 The 

decision in 1920 Pat 735 is in so 
far as it is against this do uion can 
not bo accepted as correct 


56 


[Compare (1890) 13 All 3SC (333 
389) NNheroit^\as held that R 23 
applied to a caso which had been do 
tided in accordance with the depo- 
sition of a referee appointed by 
agreement of both the parties under 
the provisions of the Oaths Act ] 
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23, deaded * Hence, where the appellate Court allows an amendment of the 
plaint® or directs the addition of certain parties® and remands the star, the 
remand is not under this rule. 

But the mere fact that the Court has recorded evidence on all the 
issues does not make its decision other than a disposal on a preliniinar> point 
if It lias, m fact, deaded the suit ivith reference to its finding on a preliminary 
issue without deadmg the other issues in the case ^ 


5 Entire suit must have been disposed of on a preliminary point 

In order to attract the application of this Rule the entire suit must hate 
been disposed of on a prelinmiary point and not only a poriion of it * /I 
sues B for an injunction restnuning B from interfermg with A’s enjoyment of 
lus lands and for a declaration of his nght of easement over Bs land The 
Court decrees the claim for injunction but dismisses the suit so far as the claim 
for easement is concerned on the ground that, on the face of the plaint, the 
statement of the casement claimed is so madequate and unsatisfactory tliat it 
js impossible to enter into the question thereby raised In sucli a casc^ only a 
portion of the suit having been disposed of on a preliminary point, this rule 
docs not apply 2 Similarly where scieral questions have been rai«cd and dc- 
aded, the suit cannot be said to be disposed of on a preliminary point merely 
because one or more of the issues Iiavc not been deaded on the merits but 
hate been disposed of on a prehnunary point ® Thus in a suit for recoicrj of 
arrears of rent and for ejectment from certain jilots of lands, one of the 


i (igsi) 1031 Mad 1 (3) 

6 (1025) 1925 Mad 229 (SJO) 49 Mid 713 
(1921 1024 Lab 245 (24G) 

(1927) 1927 Mad 359 (300) 

(16 8 SO) 2 VII CG9 (070 C71) 

(1804) 17 Mid 187 (189) 

0 (1925) 1925 It ing 320(320) 3 Rnig 490 
(1880) 10 lioni 3J3 (400) 

(192b) 1920 Cal 1070 (1077) 

(1910) 7 Iiid Cas 75 (78 79) (Cil) 

(IJll) 11 lud Cas 183 (184) (Cal) 

U9VO) Ca\ «C-\\<>33 

(1920) 1920 Bom 85 (97) 


to le erroiirnui — 

(1927) 1J27 Lab 190(197) 

(1924) 1924 Lih 33 (34) Dcalb ofoiiede 
fciidaiiC Irougbt to the iiotico of tbe 
Court I ut Court continuing suit and 
^n»!iinE decree viitboait leg'll lepic* 
fcniatiic hfJJ that lower Court 
must Ui takrti to linae di<po«cd of 
caso on a prcliiniiiarj point Itctnand 
under O 41 It 21 ordered for retnal 
lifter t riiigiug tlio le^al tepre-^nta 

111. » oil TOC Til 

(100s) 30 VII G1 (C^) 

(m^) 27 \ll CJl (CJJ) 

(I '0.) in07 I'lin \\ U So 27 
IJ Mill t22(42") 

(isjt) in Mil 207 (.CPJ 210) 

( nJtr •> ’Ajlcf th* Cf>lt of lis2 |rwr 


to tl$ otiendntent lii/ Act I II of 1SS3 fi ruif 
could not (e rentatideil i/ Iht loucr Courf 
had recorded «i ideiirf on all the The 

/oUouuts eates Uanng uj on the sceltou at 
tl $looil 2 nor to Ihe auifudt lent are only of 
acaJentte tnltrcil nou — 

(1887) 3 Vll 29n (30) 

(losG)9Mad 355 (S5f) 

(1883) 10 All 289 (322) 

(1891) 7 All 107 (170) 

(1805) 17 All 112 (Ub) 22 Ind Vpp 1 (P C) 
(1868) IQ SatU W U Gt 411 (ill) 

(1808) 10 Sutb W R Cr 378 (378) 

(1608) 10 Sutb W It Cr 374 (374) 

(1673) 20 Sutb IV It Cr 143 (149) 

(1874) 22 Sutb W R Cr 221 (225) 

(1832) 1832 Vll VV N 5 (5) 

(1882) 1632 VU\VN 45(45) 

(1903) II Oudb Ca4 109 (170) 

Note 5 


1 (1692) 1892 Vll W N 11 (12) 

(1932) 1932 Lab 219 (220) 

(1901) 1902 I'uu Ra No 09 paga 445 


[bto lioiiLTcr (I^On 12 C 1’ L it llJ 
(122) If (lio Jpuf.d aiil tbo un 

decided matter CO ill lo '•‘r* ®l ! 

Ibcii a r.mand miter vC 2 Ubo» 
ab.oluteU iroliibitsj] 

2 (ll-jO) 11 Vll 4-<4 (4‘3J) 

3 (19.0) 19.0 Mad S3 (90) 
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qi.csUons ^x-as as to the amount payable by the plamtitT as the \aluc of improve- ( 
inents eiTecicd b> the defendant on the plaintiff’s land The tnal Court held tliat 
the plajitiff shoujd paj Rs 10,000 as deaded in a prior litigation between the 
parties On appeal Uic appellate Court held that the pnor deasion was not res 
ludeata and remanded the ease to assess the then \aluc of the improiements 
held tlut llus rule did not apply to the ease as the dcci«ion of onlv one of 
the issues in the ease and not of the whole suit was based on a preliminary 
pc-nt * In ilu:. view the undermenuoned dcasmn® of the Patna High Court, 
seems to be open to question la lliat case, tlie lower Court liad superseded an 
award on the ground that it was submitted too late and had disposed of the 
su.t on the merits In appeal it was held that the suit liad been disposed of 
on a prclinunar> point, because the result of the lower Courts decision had 
been tliat the award had not been considered on the merits 

Where a suit has not been disposed of on a prehmmary point in the 
sen'e described abo\e, no remand can be maJe under this rule® Thus no 
remand can be made under this rule merely because — 

(Ij Tlic lower Court lus omitted to decide one or more issues or 
the appellate Court requires certain additional issues to be 
tried ’’ 

l 2) The lower Court has wrongly rejected certain evidence® or the 
taking of additional evidence is found to be necessary ® 

(3) The lower Court has not recorded the evidence properly 

(4) The lower Coun admitted inadmissible evidence 


4 11932) 1032 LalnOlO (2'>0) 
a UOIC) lOlC Pal 21 (23) 

C (I02.)10’i Boia 111 (112) 

(1890) 14 Bom 232 (’’34) 

(1831) 12 Cal L lUp 13G (13S) 

(1SC4) 1804 Sutii V\ B (Qap) 3 j 7 (3,>$) 
(1932) 1332 Lali 210 (220) 

(1930) 19J0 Lab 033 (CiO) 

(1923) 1923 Lab 171(172) 

(1910) XJIO Lab 29o (299) 

(igOa) 190o Pun L R ^o 49 page 187 


(1917) 1917 Cal 701 (702) 

(1J05) J caw N 64 (60) 

(18Go) 10 Sulb W R Ct 4G9 (471) 

(1930) 1930 Lab 181 (18’) 

(1920) 90 Ind Cas 44 (Lab) 

(1925) 1925 Lab 480 (4b0) 

(1919)1919 Lab 102 (103) 1919 Pim Re 
No 27 

(1910) 1910 Lab 293 (29J) 

(1902) 1902 Puu Re bo 43 page 158 


(19’G) 1020 Mad 005 (007) 

(1925)10^5 Mad 171(171) 

(1925) lJ25Mad ICO (170) 

(19>3) 1023 Mad 331 (331) 

fSee (1929) 102J Nag 03 (63) 1 
(1893) OOP LU 77 (77 78) Deciding a 
question of fact ou insufficient 
gioanda and disposing of a suit on 
a prelimitiary loint ate not coti 


8 (1897) 1 Cal W N 80 i (bO) 

(See also (ISOi) 7 Suth W R 313 
(313)) 

(1018) 1018 Oudb 170 (171) 

(lO’O) 1920 Smd 159 (ICO) 

(1890) 1 Bom L R 110 (11’) 

9 (1910) 1910 All 258 (259) 

(1923) 1923 Cal 749 (7o0) 

[See (IJ’C) 1920 Cal 012 (912)] 

(1020) 1020 Cal 374 (375) 

(1917) 1917 Cal 94 (94) 

(1699) 3 Cal W N 743 (750) 


10 • 


(1690) 160o Pun Re No 45, page 129 
11 (1806) 5 Mad L Jour 82 (34) 



2694 


Beuand 


SCH 


(5) TJie appellaie Court is dissaasfied with the deaaon of the 
lower Couii^* or 

(6) The Slut was not properly tned 

As to the inherent power of the Court to remand in such cases see 
Note 10, infra 


6 Order returning or rejecting plaiint whether dupotal on prelimtnory point 

It lias been held m some ca*es that an order retuminff apaintfor presenu 
non to the proper Court under O 7, R lOisnota disposal ofthesuitonapreh- 
minary point within the meaning of O 41, R 23 * Similarly it has been held 
in some cases that the rejection of a plaint under O 7, R 11 does not amount 
to a disposal of the suit on a preliminary point ^ The rationale of these 
would seem to be that a su t cannot be said to be disposed of when the dea 
s on in no way affects the rights of the parties HSee S 2(2) Notes 6 and 13 ) 
Bui in the cases cited below^ it has been held that even when a plaint is rcjcc 
ted the siut can be 'a d to be disposed of on a prchminary point These cases 
proceed on the ground that as the rejection of the plaint precludes the Court 
from deading the point arising m the case, the suit may be regarded as dis- 
posed of on a preliminary point 


7 Dectcion af lower Court rautt be reversed 

No renutid can be ordered under this Rule unless the dcasion of th*- 
lower Court on the prcl minary po-nt is reversed m appeal t The dcasion of the 
lower Court must be defin tcly icicrsed Where such is not the case U is not 
a good ground for order ng a remand under this Rule that the lower Court 
lias dcaded the issue on a wrong vow as to the burden of proof* or that the 
appellate Court is not able, on the matcnals before it> to agree wi h the finding^ 


on prelftiv ary pot it t tlhiO il ft S3 
(IJOd) 1 Ind On* *85 ( 60 S ) (l\IJ Cai* 
dismused a» lArtcd Ly hraitAtioa 
fl/tmt wa« res »tcr£d—Disposal ij 
on preliminary pint R 23 1> 

il bad Lcco rojocteJ on jrrerentano’* 
mlboot Lci g admitted tbero mi 1>( 


(18"0) 14 Sulb W R G3 (70) Isauoa o«t 
properly actllcd by loner Court — No 
rcDiai d to La ordered under R 33 
(1022) 1J22 Ml 22G (22S) 41 All 493 


Not* 6 


179 


(KO local L Jo ir 214 (210) 

I 3 (1931) 1031 Lib 197(19i} ConfrniIng(l929) 
lJi9 Lab 83 (84) and following 
(1915) 1J15 Lab S (6) 

a. l‘^o(lJl3) oo led Cat 143 (143) 35 All 
427 Did r of dUmlssal ol a attil for 
non uppcataticc pI parties— Order Ml 
aiiJo Ly ali'cliato Court — birat 
Court diicctrd to bear ti o caio-^ 
Not a i« and order — No appeal) 

[Sea abo (lOlC) 1010 All 3^0 (930) 
38 All "o?) 

6r« aha A 13 cf lh$ Covrl ftti Att 
uttt t to ittat rijtclion cj platntor 
aiidxUinct frem ditpoutl 


out cnlcnng into n crita 
ground Ibat plaintiO bad 
of action — Rispoaal li 
Biinary point 

Note 7 


on til* 

(JO c*D>4 

ou prali 


1 (1916) 1015 Rom 37 (3“) 39 Rom 352 
(1920) 1020 I ab 184 (l&J . , 

(19J7) 19*7 lab 680 (OSC) Rule did c 
apply Ufauao tba a 

did I ol giro II* .K* 

Uiuei Ibal bad Ucn dccidel tj v“- 


(347)) 

(18*0) 14 Bulb \V R CO (CO). , 

9 (1913) 17 lad Caa 94 (04) 94 All 013 
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o{ the lower Couri^ or tlut the appellate Court considers that the lower Courts O 
tmding IS not supportable on the ground gisen by that Court but ought be 
supported on another ground which requires msestigation * But where the find- 
ing of the lower Court on a preliminary point is defimtely reversed by the 
appclac Court, the suit may be remanded tmder this Rule notwithstanding 
t^t the decision of the app^ate Court is made subject to a finding of fact 
which IS left to be detemuned by the lower Court* Where the mtention to reverse 
the decree is dear, the remand is not vitiated by the mere absence of a formal 
order «ctt.ng aside the decree ® Where the low^er Court has deaded the suit 
on <c%cral prehnunary po nts, the appellate Court should reverse the decision 
on all of them before remand ng under this Rule 

Under tlus Rule it is not competent to the appellate Court to afjirnt the 
decision of the lo\ cr Court regarding one part of the suit and remand the 
su.t regarding the other part, be ausc, othcnvise there would he Uvo final judg- 
mcnii. m the same case — a thmg opposed to the provl^lons of the Code and 
because there is only a partial reversal of the lower Courts decree * The Rule 
contemplate^ that the whole casecvccpt astotheprehminary point, is remand- 
ed to the lower Court Hence where the appellate Court not only reverses 
the decision of the lower Court on the prelinunary point but also gives its 
tiruUngs on the other issues in the case excepting one, it should not remand 
the case under this Rule for the decision of that single issue but may remit 
It to the lower Court for a finding under R 25 " 

8 The *pp« Ute Court majr, if it tbinkt fit by order remand the care 

These words show that the appellate Court is not bound to remand a 
su.t under R 23 merely because the circumstances of a case fall witlun the 
provisions of the Rule it may cither do so or proceed under R 24 or R 25 ^ 

The quesLon is one of (Lscrcuon ^ The appelate Court should not, however, 
rashly and w thout suiBuent cause, order a retnal in any case m which tlus can 
possibly be avoided, a remand should not thus be made under tlus Rule m a 
case wh.ch could clfiacntly be dealt with under R 25 ^ 

9 And may direct what iiiue or itsuea cball be tried id the cate 

Th.s Rule docs not enable the appeLate Court, while remanding tho 
suit for tnal de novo to direct tliat one of the essenaal issues m the case should 

9 (1917) 1917 All 187 (lb7) 

* Note B 

. I <1893) 1899 All \V N 2 (3) 

(1916) 191G Oudlt 267 (261) 


Ttas banod ou anollicr gronod* 
Ueld romaud was uot prorerj 

6 (1923) 1923 Bom 142 (146) 
e (1902)0 Cal W N 826(327) 

7 (1925 1926 Cil 71C(i20] 62 Cal 7Sd 
(18Si) 11 Bom C63 (066) 

a (1906 27 All 163 (166) 
(190()9BomBB960 (967) 

(I86i) 8 SulU \V R 303 (^03) 

(1892) 18J2Pau RoNo 3 page 16 
(1817) 1871 Fau lie No 82 page 216 


2 

In tbis caso tbo romand was hold to 
ba uotair to the parties) 

(Sea aUo (1935) 1336 Racg 81(36) 
Appellant had not led his entuo 
evidence— Remand ordered) 

3 (1931)1934 Cal 433 (43i) All endeoco 
addneed and no complaint ot ovi 
denco being shut out— ApjcUato 
Court shonld dispoeo of case and cot 
remaud it 

(1933) 19»3 Pat 706 (707) 
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be omitted ^ for the Rule contemplates that the whole suit except \nth reference 
to the prelirmnary pomt should be remanded to the lower Court But if any 
iimits are imposed by the appellate Court in remanding a case, the low er Court 
has no power to travel beyond those limits {See note 30, Point 4 ) In an old 
case decided under the Code of 1859 it was held that an appellate Court can- 
not remand a case for rctnal with instnicuons to frame neiv issues ^ See also 
Note 27 

Where the appellate Court set aside the order of the trial Court and re- 
Court that in cases not falling within the scope of O 41, R 23 aji appellate 
Court to take additional evidence on the issue, it tvas held that the order was 
illegal and not one under this Rule ® 
to Inherent power of remand 

It IS now settled law in all the High Courts except the Allahabad High 
Court that in cases not fallmg within the scope of O 41, R 23 an appellate 
Court has an inherent power ex debtto lusiitiae to remand a case for retnal * In 
the Allahabad High Court, the point is unsettled ^ Under the previous Code 
Note 9 

1 (1920) 1920 Cal 374 (375) 

[See ilso (lO^S) If 

2 (1804) 1 Suth \V B 09 (7( 

3 (1935) 1935 Lali 101 (102) 

Note 10 

1 (1912) 17 Ind Oas 691 (89 

(1935) 1985 Bom 216 (217 218) Butilbasuo 
power to remand di^rcgardiog method 
' de 



[1917)1917 Cal 44 (40 47 48) 44 C-\l 029 

(F B) 

(101 ) 191< Cal 550(55") 


Its powers oi supeiiuteudence than 
Dielnct Courts 

(1911) 9 Ind Cas 300 (307) (Cal) 

[But 4,60 (1914) 1011 Cal 1G3 (104) 20 
Ind Cas 39 (40) 41 Cal 1081 
2 (19>2) 1922 411 47 (49) Inlicreut poner 

(1894) 17 All og (31 32 33) Inherent 

poner exists 

(1922) 1922 254 (‘’56) 44 411176 lo* 


e j when plaint is ordered to be 
amended or wle» new parties are 
added — But tiioro is no power f* 

ileiao]U5ltt\aeiooiiet remand 

[See now ilia amEndmcnt by tm) 
4nahabad High Court to O 

R 1 (u)) 
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there a '■ect on, 1/2 , S 564 winch ptohibitcd the appellate Court flora mak- Q 
inj a rcn.and except as iirox ded b> S 562 (O 41, R 23) ^ This section was 
found to bt, extremely cmbarraa'^injj in practice as for mstance, when the appel- 
late Court felt a remand to be urgcntl> needed in view of the araeiidraent of 
the plaau or the addition of new parucs The repeal of tins section in the pre^ 
sent Code leates the waj open for remand in such cascs,^ although the Legis- 
lature has thought it safer not to formally enact that the appellate Court has 
power, ill eases not cotcred b> R 23 to remand* 

But the aihercnt power of remand should not be exercised except when 
It IS clcarl> neccssarj for the ends of justice to do so ® When there is any spet- 
afic prousion of the Code whidi would meet the necessities of the case"^ or 
when the arcamstanccs are such that the appellate Court can itself dispose of 
the ca«c ® {See 0 41 Rr 24 to 29) no remand should be ordered 4. remand 
should not generally spcakaig be ordered when the defect in the proceedings 
has been due to the negligence or default of the party who asks for remand ® 

See the amendment of tins Rule by the Madras High Court 


3 U63a) 17 All U7 (l^O) 

UtC3l 0 Cem H C R V C ISO (ls.=») 

(l&sl) 8 CaI (0.0) 

(1873) OOSuib \\ R 118 illO) 

(1905) 1003 Pun Re ^o 139 pigc 032 
(lx00l3CPLR13l (132) 

4. (1912) 17 Ind Cas 891 (bOi) 37 Bom 269 
5 See ^(itei on clnnies rti>ort of the SiUet 
Coiimllce 

C (1922) 1922 Cal 279 (279) 

(1920) 1920 Pat to (56 50J 

! 1910 1919 Cal 1017 (1018) 

1921) 01 lad Cts 099 (001) (Cal) 

1916) 1918 Pat tOS '60 j) 3 Pat L Jour 253 
1917} 1917 Cal 11 (10, 17 13 49 50) 41 
Cal 929 

(1929) 1920 Nag 03 (04) 20 Nag L U 14 
(1928) 1926 Lab 110 (110) 

(1932) 1932 Lab 113 (113) 

(1917) 1917 Cal 057 (059) 43 Cal 148 
(1J18) 1918 Cal 907 (903) 

(1879) 4 Cal 190 (204 205) 3 Ind App 149 
(PC) 

(190’) G Cal XV N 098 (702) Suit for mesne 
profits for three ) ears by one bro 
iber against another for enjoying 
certain lands including plaintiff s 
kbire 111 them — Court instead ol 
deciding the amount of mesne pro 
fits deciding that enjoyment of 
whole property should be given to 
the plainliS for the neat Chiee years 
On appeal to Pri\y Council tbeir 
Lordships refused to remaud tbe 
case as substantial justice was done 
to tbe parties though soiuewbAt m a 
rough wiy 

(See (1912) 17 Ind Cas SOI (S92) 37 


(192j) 1925 Cal 274 (275) 


(1920) 1920 Lib 537 (538) Cie not to be 
reuindcl when ajiellate Court cau 
follow the proceduie laid downm Br 
21 to 29 of O 41 

(1919) 1919 Vlad 501 (502) Ca-.o bould not 
be remanded when appellate Court 
may follow the procedure laid down 
lu »i 21 to 29 

(1909) 1 Ind Cas 1002 (1092) (Mad) 

(19’9) 1928 Cal719 (748) 

(1900) 23 Vlad 417 (418) 

(1912) 15 Ind Cas3(s){Ul) 

(1801) 1 Suth XV R ij (7) Remand not 
allowable merely because Judge 
wanted further evidence 
(See also (1916) 1010 Bom 275 (276)1 
1 Hay 2C0 


300 

(1919) 1919 Mad 501 (5C2) 

(1922) 19‘>2 Mad 112 (114) 4o Mad 449 


decree in accordance with that 
finding 

9 (1924) W’l Cal 396(397) 

(1919) 1919 Cal (836) 

(1805) 3 Suth \\ R 5 (6) 

(1920) 19’OFal 56 (59) 

(1870) 14 Suth X\ B 195 (196) Deliberate 
undeiraluatiou— Remand refused 
(1868) 10 Suth X\ B 207 (207) Suit under 
valued, case uot remanded 
(1929) 1929 Lah 444 (440) 

(1923) 1923 Lah 045 (016) Remand in order 
to enable plaintiQ (appellant) to 
asceitaiu whether or not a demand 
was made within three years of the 
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11 Grounds of remand 

Subject to the general principles stated in Note 10 supra Courts ha^-e 
an inherent power to remand in the following, among other cases: — 

(1) When the appellate Court directs an amendment of the plaint,^ 
or the addition of fresh parties.* 

(2) Wlien the appellate Court finds that the suit is bad for nns- 
joinder of parties and causes of action In such a case the 
appellate Court may remand the case and direct the lowef 
Court to return the plamt for amendment * 

(3) When the lower Court has dismissed a smt on the ground that 
the smt has been brought in the name of the ivrong person as 
plamdff^ or defendant.® 

(4) When the lower Court has misunderstood the whole case* and 
when the suit lias been disposed of on an erroneous issue ^ 


(5) When the lower Court has failed to determme material issues 
in the case * 

(6) Where a su.t has been dismissed for default instead of being 
tned on the merits as it ought to have been * 

For other instances, see the following cases 


iustitatioQ ol (lie anib whuh woald 
8476 wa^rotusel 

(1921) 1921 Gil 6S1 (037) Vca\oa%6i trial— 
Jlimiud msrelf (oreaquitiog il there 
li any oidsnce u improper 
Note 11 

1 (1920) 116 Ind Caa S71 (All) PlaintiQ was 
ordeiod to pay tho costs incorrod till 
then 

(1923) 192S Mad 229 (229) 16 Mad 713 
(1916) 1910 Mad 917 (9&S) 

(1917)1917 Cal 391 (391) 

(1931) 1931 Mad 1 (2) In this case an 
amendmoat altering the fuodamealal 
character ot thosuit ivas tofuaad to 
bo allowed 


’ [Bat soo (1930) 1930 All 863 (851) 
Wbco the lower Coart has triad the 
suit and dismissed it oo the merits, 
It woald bo uufair to the defeadaote 
to direct a remand on the ground of 
XDtajoiuder ] 

4 (1001) 23 All 167 (173) 


(1871) If Sntb W R109 (llO) 


(1903) 25 All 191 (195) 

[But 805 (1992) 29 Cdl GO (62) No 
appeal being opsn lioni an order of 
dismissal for default the appeU*!* 
Court has no power of remand m 
Buehacase) 

10 (1922) 1922 Pom 267 (270) . 46 Bom isl- 
Erroneous refusal to grant adjouru* 
ment— Case remanded „ , 

(1932) 1932 Lab 12b (126) Lower Oou» 

dccidiog casoonau admission m 

previous suit without cousiianns 
olhoc evidence , ior 

(1912) 15 Ind Cas 859 (S60j 


(1899) 1899 Pun^RsNo 23.pagol31 

bond CIMUWJ by defondaut 1 


I. 


RbMAND 


2b9a 


12 Wrong onus of proof 

Where the tn.il Court lias thrown the burden of proof on the wrong 
party, the appellate Court may if necessary, remand the case for re-tnal ^ But 
nhcrc the error in casting the burden of proof has not affected the evidence 
produced on ether side and both partes lia\c giien all the evidence that they 
had, the quest on of burden of proof becomes immatenal and no remand can be 
ordered merely bccau-c the lower Court has wrongly cast the onus of proof* 

13 Ezclution of evidence 

^Vn erroneous cxclusxn of evidence by the lower Court may be a good 
ground for remand under the mherent power of the Court ^ SimJarly the failure 
to give a rurt> an opportunity to produce evidence wdl be a good ground for 
remand * So al'O. wlie c the appellate Court is unable, on the materials before 


Couil fiiidii III It diiLiidaul nasnot 
miuor jiid nt liidi was 

BOt iicctv^vrv — ( a^c trioJ on other 
Uiiic* nnd hUit ili'inuied — 'ppcl 
late (.i^urt finding tli vt difeo 
daot wvs minor ni d remanding cavo 
for trial ultcraipuintuii, guaidiai aJ 
hUii—Jlelii, that under & 4 it 10 82 
R S (3)1 apicllato Lcuit miglil set 
atido the proce‘'dings aud icuaud 
(U'S] 17 Suth R 440 (417) Caso ro 
aacded where suit was decided 
without the plainlin Icing given 
fair oi^oitunity o{ Siuewiag the lino 
of defence he h id to meet 
(lB7C)Sl&uthNN It 233 (232) On account 
of the trefiiciencj of the legal ad 
Tisor of the planuifl, witnesses wore 
sot pro^cilj essiDioed and oral 
eTidcuco [oil short of the require* 
merits of 5 C3 of Evidence Act — 
Case temauded 

(1870) 2 N P U C R 1S3 (l&t) 6uit 
decided without fromiDg anj issues 
■"Case remaudej 

[See (1876) 29 Suth W R 276 (276 
277] Hero occasional ob'cunty in 
judgment of lower Court » not a 
proper ground (or remand) 

(IS12) 14 Ind Cas 379 (380) (Lah) Order 
pas cd on vii application without 
heating objection ot the other party 
(1B77 78) 3 Cal CIS ICS3) (V C) Lowof Court 
had not coueidcied the evidence on 
certain poult — I’rivy Council, be* 
cause of its imioifect acquaiuUnce 
with the facta of the case, ptcforied 
to remand iLo whole caso to fram 
mg issues itselC 
Note 12 

I (1926) 1926 111 463 (454) 

(1927) 1927 Lah 148 (149) 

(1924) 1924 Mad 770 (771) 

(1914) 1914 Lah 448 (460) 

(1917 1917 Mad 872 (874) . 40 Mad 664 
2. (1910) 7 Ind Cas 986 (OSC, 987) (Uom) 

l&cs also (102S} 1923 Nag 62 (63)) 
(1899) 1609 All \V K 2 (2) bust Coart 
laying onus of proof ou defendant 
and decreeing suit at defendant 


declined to produce any ovidcnco*— 
Apiellite Court liymg onus ou 
plaiutiS and dismissing suit — Ap 
peal to High Court — High Court 
holding lhat onus was ou dofoudant 
end sotting Lsido doerro dismissing 
euit — Defeodaot not vulitlcd to re 
maud ns he had an opi>ortunilv of 
producing evjdsu e and had doe 
lined to do so 

(1920) 1920 Pot 291 (298) 

Note 13 

«l (1921) 1921 Cal 651 (672) 

(1911) 10 Ind Cas 441 (441) (All) Evidouce 
of defendaut not tvlicn— Case to 
msiidcd 

(1011) 12 Ind Cas CS4 (CSC) (Cal) Important 
qucsiious disallowed— Opportunity 
to produce evidence not given— Case 
may bo temanded 

(192$) 1928 Mad 991 (092) Court has in* 
herent power to teniand case for 
reception ol evidence to.oclcd by the 
trial Court 

(1917) 1917 Cal 666 (657) Important ques* 
tious disallowed — Caso may bo 
lemanded 

(1922) 1922 Mad 112 (114) 45 Mad iiJ 

Where, owing to improper or 
defective coquiiy in lower Court, 
relevant documents are not admitted 


remand may beoidotcd under S 161 
if necessary to rrcel ends of justice 
ISeo (1M7) 8 Suth W B 27G (277) I’irty 
probably misled by the action of tho 
Couit into not giving evidence fully 
— Case may to temandrd] 

[See also (1011) 10 lud Ciis CT6 (b'C) 
(Mad) ^hen ground ou which iit 
appellate Court declvrcs a docuiiicul 
admissible has aiucn subsequently 
to disposal of the suit by lower 
Court, Older of remand may be madu 
under O 41. B 23 or 33 ol the 
CPC of 1X8] 

S. (1374) 22 Suth W B 29G (296). 
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It, to deade the case, it inay remand the case for le-trial after taking fresh 
evidence ^ 

14 Basing decision on inadtaissible evidence 

Where the lower Court’s judgment is vitiated b> the admission of m* 
admissible evidence, the case may be remanded for re-trial under the inherent 
power of the Court ^ But a remand is not meccssary if the finding of the lower 
Court IS amply supported by the other e\iden<^ in the case ^ 

15 New plea is not a ground of remand 

As a general rule, a remand cannot be ordered to enable a new plea 
raised for the first time m appeal, to be tried ^ {See Notes under O 41, 
Ri 1 and 2) But this may be done m exceptional cases * 

16 Remand in cases under special and local laws 

See the undermentioned cases ‘ 

17 Remand in appeal from ex parte decree. 

See S 96, Note 12 points 12, 13 and 14 and the foBowing deasions * 

IS Remand in appeal from order refusing to set aside ex parte decree 

Where an application to set aside an. ex parte decree is dismissed on 
the preliminary ground that there was no want of ‘appearance’ on the part 
of the defendant and the question of ‘ suffiaent cause” for non-appeat^nce 


(1018) 1018 All 875 (376) Trnl Coutt u (1005) 27 tlj 167 (168 169) 

iusiog to grant time for ibe prcduc (180*) 16 All 375 (378 370) 

tiou of certified copies— Appellate (1689) 11 All 81 (32) 

Court miy remind 
(1874) 12 Sutb B S17 (318) 

(IJll) 11 lud Cas 684 (C8C) (Cal) Trial 
Court refusing to suimuon mtnesses 
—Case may be remanded 


examined 1 

3 (1930) 19J0 Pat 7 (13) 

(1027) 1927 Nag 192 (192) 

(But see a918) 1918 P 0 3 (4) 45 
Cal 748 45 Iiid App 91 (P C) ) 

Note 14 


1 (1920) 1920 Pat 726 (726) 
(1874) 21 feuth B 257 (257) 

2 (1J21) 1924 Cal 370 (371) 


Note 15 


(1901) 4 Oudb Cl!. 261 (263) 

(1808) 1 Oudh C -18 172 (174) 

Note 17 

Caret holdtHS tlinf the appellate Court 
hat inherent poicer of remand »« 


(SOS) 

(Mad) Ounrrp* — Wbetbet such 
power ciists] , 

(1923)1023 All 287 (290) 45 411311 Appei 
late Court reiersing ex parte ae..ree 


Note 16 

1 Cates un ler J</ra Tenancy lei — 


It I 2S \U 2S3 (2«5 j) 
II o« I .d Ml 63 (o4) 


uoorce} 

Cases hclJinj that there tt no loicenj 
remand in such cases — 

(1900)23 Mad 260 (261) 

(ieS3) 17 Bom 7S3 (731) 
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n:as therefore not gone into bj the loner Court, the appellate Court, on O 
reiersing the dcasion of the loner Court on the preliminary point, can remand 
onl> the apflicaiion to set aside the ex parte decree and cannot remand ihc 
Uscif for re-tnal ^ But nherc the lowtir Court lias refused an application to 
set aside an cx parte decree on the ments, there is no disposal on a preluninary 
pemt and the apivllate Court cannot remand the application to the loner Court “ 

The ap. cllate Court in an appeal from an order rejecung an applica- 
tion for setting aside an c< parte order can treat the appeal as one from the 
cx parte decree itself and dcadc the whole case finally ^ 

19 Remand b; content 

A case maj be remanded with the consent of parties though a remand 
may not be permissible otherwise * Thus a case ma^ be remanded on the 
agreement of jiartics for trial on issues not rai'cd in the memorandum of 
appeal ^ 


20 Remand >n tecond appeal 

O 41, R 23 appbes also to second appeals {See S 108 and 0 42, 
R 1) Hence, where a first appeal has been disposed of on a preluninary 
pomt the High Court may, in second appeal, remand the case if it reverses 
the decision on the preluninary point* or it may itself dispose of the appeal ® 
But even if a case has not been disposed of on a preliminary point the High 
Coun in second appeal may remand the case m the oxerase of its inherent 
power to prevent the ends of justice fr<yn being defeated 3 {See Note 10, 


Note 18. 

1 (1001) 23 All 220 (^20 2S Ind \l>i> 23 (P C) 

2 (1003) 7 Cal L Jour 379 (380) 

3 (192G) 1020 Cal 1232 (1233) 

Note 19 

1 (1911) 1011 Mad 13 (15) 

(190o) 23 Mad 437 (140J 
(1903) 12 Cal W N 6J0 

(See also (1000) 3 lad CastCS(4Co) 
80 Cal 633 30 lud AVP 221 (P C) 
Additional cTidence by consent of 
parlies — They cannot 8Ub«cquenUy 
complain about il] 

2 (1007) 30 Mad 510 (513) 

Note 20 

1 (1882) 0 All 20n (31) 

(16C9) 11 SothW R 228 (220) 

(1887) 1867 Pun Re No 93 page 225 
(1910) 5 Ind Cas 701 (703) 0 Nag L B 
20 

(1916) 1916 Oudh 257 (2G3) 

[Seo also (1931) 1931 Cal 353 (355) 
Lower appellate Court deciding appeal 
on preliminary joiut should decide 


3 Lou.er apiellale Court acting «« excess 
o/ lis poiiers — 

(1865) 3 Uom II 0 R \ C CO (C2) District . 
Judge rorersiug Jluiisil s decree but 
failing to pass decree in fasouc of 
successful apiKlIaat — High Court 
rcmaudiug (o District Judge foe 


passing decree — District Judge (auo* 
cessor of former one) going into the 
merits and deciding case agilust the 
appeltant-'High Court ngviu retersed 
this decree and remanded the case 
to District Judge to pass judgment 
in farour of appellant 
[But see (1667) 8 Suth W R 503 
(503)3 

Louer Court wisappreciating true con* 
troiersg befneen the parlies — 

(1876) 23 Suth W R ICC (167) Lower Court 
not examining evidence with refer- 
ence to the right issues in the case— 
Case remaDdbd 

(1927) 1927 Lah 460 (180 481) Case decided 
with reference to icreleTant lasucs — 
Case remanded 

(1023) 1923 Lah 206 (207) Lower Court mis 
appreciating true controTersy in the 
case — Case remanded 

(1921) 1921 All 335 (335) Lower Court mis- 
understaudmg the nature ot the 
case — Case remanded 
Failure to decide material issues — Casa 
may be t emanded — 

(1866) G Suth W R 262 (2Co) 

(192C) 1926 Lah 351 (352) 

(1923) 1923 Lah 303 (303) 

(1920) 1920 Pat 642 (613) 

(1900)4 Cal L Jour SC (87) 

(lS7o) 2o Suth \\ R 110 (141) 

(See also(lS7C) 25 Suth U R2 j( 2C)) 
Drcisio t tnwii on an incorrect HfJC of 
the law applicable — Ca'e ret andcJ — 
(1931) 1931 Mad 577 (579) 
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3, supra) But generally speaking, a case will not be remanded for re-heanng 
on an issue raised for the first time m second appeal ^ Further, unless it is 
absolutely necessary in the interests of jmticc, to remand a case, a remand 
%vi]l not be ordered imder the inherent poiver of the Court ® {See Note 10 
supra ) 

Moreover, the powers of the High Court in second appeal are 
circumscribed by the provisions of S 100, and hence the High Court cannot 
in second appeal reverse a finding of fact of the lower appellate Coijrt, however 
erroneous it may be, and cannot remand a case on the basis of such reversal, 
unless the finding is vitiated by any such lUegaaty or defect as is mentioned in 
S 100 ® It should also be noted that the power of the High Court to decide 
questions of fact from the matenals on record have been considerably extended 
by S 103 and the amendments to that sect on made by Act VI of 1926, and 
the High Court may itself deadc such quesuons where it is in a position to do 
so sat sfactorily from the mater als on the record For further mfonnation see 
S 103 and the notes thereto and also the follow ng cases ’ 


(igaal ll Oudb Caa 234 (263) 

Improper ocIjiiisjioh of ei\dtnc6—Case 
may be r«>nan(2ed — 

(1327) 1327 Lab 45 (46) 

(1916) 1916 Cal GDI (G32] 

Improper occlusion of cudenee — Case 
may be remanded — 

(1319) 1919 Cal 902 (903) 

11917) 1017 Cal 78 (79) 

(1B95) 17 All 2J (31 3J) 

(1874) 22 Sutb W B 2J0 (290) 

Lamer appellate Coarl net eomptmny 
MthtUe pronstons of O il It 31 — Ctu# 
may be remaudc<l — 

(1889) 1889 All W N 178 (179) 

{188S) 1898 All W N 01 (02) 

(18S<) 9 All 20 (33) 

(1830) 1886 All W N 233 (235 280) 

(1830) ISSOAlllYN 171 (171 172) 

(1834) 1884 All W N 09 (99) 

(1017) 1917 Cal 233 (234) 

(1909) 35 Cal 813 (816) 

(1908) 81 Mod 4GJ (470 471) (F D) 

(1916) 1910 Pvt 262 (2C4) 2 Pat L Jour 8 

iltsceUaneoiis — 

(1904) 8 Cal W N 300 Case decided witbowt 
pninp onrortvjiiUy to prOFo <aBo — 


5 


tojtaod Mill noi' reman'd the caw 
for locoosideratiou by U] 

(Sea aUo (1922) 1922 Oudh 209 (263) 


C (1922) 1022 Pvt 575 (677) I Pat 039 Whara 
issue Las been datermiaed nc 
maud nicroJy because tie ifsae »»> 


—Case remanded 

(1923) 1923 Pat 174 (176) Lower appellate 
Court uot dociliug poiut mth relot 
ence to tbo ovideaco bearing upon 
iLe point but vitb rofctcuco to tbo 
pleadings— Case may be remanded by 
the High Court 

(18S6) 12 Cal 93 (95) Finding based on no 
eTidonce— Case may bo remanded 

(1918) 1918 Cal 282 (283) Loner api>eIlalo 
Court not tcalising Iho legal effect 
of admission by the picador of a 
party— Case to bo rnuanded. 

(1894) 1691 \11WN19(19) Appeal diiposed 
of on ndvauced date withont notice 


7 


cannot dttcrmtne tt tlsclf but Temii”d i'** 


(lB96)23Cvl 179(185 186) 
(1881) 7 Cal 2J3 (296) 

(1921) 1921 Pat 01 (63) 5 P 
ixtiding of fact ly loicer 
tnfiafcii by lUe jaltly 
S 100— Cases after 4cl VI 
thei the Jlijh Court ilielf 
questtoa uithoul a remand 


UL Jour 410 
appellate Coetl 
i the meaninj ej 
of 1920 

' can determ-f 
i/ the tHoUnaU 
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21 Appeal againtl an order of remand under this Rule. 

O 43, R 1 («) fines a nght of appeal agamst an order of remand 
under tlus rule af an appeal would lie from the decree of the appellate Court ^ 
An appeal wJl, therefore, he from an order of remand only in those eases in 
which an appeal would he against the decree, if the appellate Court, mstcad 
of makmg an order of remand, passed a decree on the strength of the ad- 
jud-cation on wluch the order of remand was based The test is whether, in 
the arcum«unccs, an appeal would Lc if the order of remand were itself 
treated as a decree and not a mere order * Thus no appeal lies agamst an 
order of remand in a smt of a small cause nature whose value does not 


exceed Rs 500,^ as a second appeal would be barred by S 102 if the 
order of remand were treated as a decree Smularly, an appeal agamst an 
order of remand la on'y mamtainable on a question of law * 


on tne recetJ are xi./;icir» 1 — 

(1931) 1031 Cal 12J (HI 131) 

(19301 lOoO Cal 235 (23s) 

(192j) 1J20 Cal C°G tOSJj 

Note 21 

1 (1925) 1925 Mad 483 (2) (ISIJ 

(S«(l92l) 1921 Lih 15i (155) 2 
Lab 252 Coviit o( -\pfcal coofirmiog 
di'mi«eal of a suit is to a part and 


(Oadb) Older ^l^do rirtuallj under 
R 23 but by a clerical mietako 
It ^5 quoted— Order ig appealable) 
(1002) 6 Cal NS N 3.C (327) Remaod under 
B 23— Appeal liea tbougb tbe order 
ig informal in tliat iLo decree of the 
lower Court u not formally declared 
SB get asido 

(bee aUo (1912) 10 Ind Cag634 (834) 
(Lah) ) 

[But gee (1013) IS Ind Cas 525 (52C) 
(All) NS beio party appealmi; accep 
ted corapcusation for order of remand 
leiQg made, oproal is notmainlaiu 
able] 


i<o appeal Itea uuder’O 43 J? 1 (u) «/ 
Oterdert/rtr and tt «<fl cn« under O 41 
I? 23— Sre the foUDuxiti catti — 

(1912) 15 Ind Cas 3G7 (363) (Mad) 

(1Q2C) 92 lid Cas i0)5 (Mad) 

(1926) 1926 Pat 514 (516) 

(192C) 1920 Mod 095 (COi) 

(1932) 1932 Lab 6S8 (&3J) Nipcllate Court 
rcmoi ding suit to Court of proper 
pccuiinry jurisdiction — Held, tbe 
remand is not under this llnlo 
(1000)2 lud Cas 572 (572) OC Cil 510 
Order of tcmai d by gpccial Judge 
Gxcrciaing poxicrs under S ICS \ of 
the 1 cngal Tcuancy Act — Net ap- 
pealable 

2 (1922) 1922 Lab 178 (181) 3 Lab 218 (FB) 
(1911)1914 Lab 328 (329 830) 1914 Pun 
lie No 85 


(1910) B lad Cas 1157 (1157) 1910 I’uu Be 

No 101 

(1913) 20 lad Cas 788 (789) (Lab) 

(1914) 1914 Lab 502 (510) 1915 Pun Be 

No 8 

(1930) 1930 All 122 (123) 

The tieiii lahen i» 11911) 11 Ind Cas 315 
(310) }9lllunBoNo 50 Nia) an appeal 
tcould Ixt only \{ \t could bo slated utib 
eerlainly that the dtetce uihxch the appel 
late Court nould hate passed </ tl had 
deetdrd the appeat on the niestts tiould be 
apieaiable teas oierruled tn (1922) 1923 
Lab 178 

(See also (1923) 1923 Lab 686 (636) 
No special appeal in Punjab against 
order oi remand if it h as based on 
findiog as to custom} 

3 (1921) 1921 All 55 (55) 43 All 403 
(1919) 1919 All 6(6) 42 All 200 
(1910) 1916 All 125 (125) 

(19181 21 Ind Cas 638 (638) (All) 

(line) 1916 Cal 581 (5B1) 

[bee (1010)8 Ind Caa 163 (1C2) 34 
Mad 502 Suit (or mesue piobts not 
being of email cause nature order of 
icmaod in sucb a suit is appealable] 
Section 588 Cl (28) (corresponding to 
O 43 B l) of the former Code did not 
coxfatH (be condi(ioH as to au appeal being 
open from (be decree i/ence ituasheld 
•K the follouxng eases that S 580 (note 
S 103} u-as no bar to an appeal from an 
order of remand though i( tioald hate bar- 


(1909) 3 Ind Cas 283 (264) (Mad) 

(1914)1914 Lab 328 (331) 1914 Pun Ha 
No. 85 


o 
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'3, S 104 sub-S (2) bars a second appeal from an order passed in an 

appeal from an order under S 104 or O 43, R 1 Hence, A\here an order 
of remand is made in an appeal against an order under O 43, R 1 no further 
appeal IS competent ® 

Can an order of remand be appealed from after it has been earned out 
and the low er Court lias decided the suit on the merits in accordance with the 
order of remand? On this question there is a conflict of deasions The High 
Courts of Allaliabad* and Rangoon, 6* the Cluef Court of Punjab’’' and the 
Judicial Commissioner s Courts of Nagpur® and Oudh® have held that an appeal 
IS not barred under such circumstances and that if the order of remand is set 
aside in appeal the proceedings based on the order of remand fall to the 
ground This view proceeds on the ground that there is notlung m the Code 
to limit the right of appeal against an order of remand under such arcumr 
stances On the other hand, the Calcutta High Court has held that an appeal 
agamst an order of remand must be filed before the lower Court lias decided 
the suit on the merits in accordance with tlie order of remand The reason 


(1010) 1019 Lab 292 (292) 1018 Pun Bo 

No 109 

(1911) lOU Lab 509 (509) 1915 Pun Be 

No 8 

[Contra (1910) 3 Iiid Cas 240 (216) 
(LabJ ] 

hien under the for\ner Code S 583 
01 (28) (now 0 43 B 1 (n) ukiek did not 
contain the condtlto i at to an appeal being 
eowpetent from the decree of the aiietlate 
Court it lias held lithe follouing cases 
that >2U<s(so IS of tact could not be re open 
fi tn a i appeal jtm i a » order of ret land 
the reaso i gnen lei ig that suck an appeal 
tons n ifcoiuZ appeal — 

20 All 42 (45) 

15 All 413 (414) 

3 Cal G74 (075) 

(1898) 19 Mad 422 (424) 

But 111 some cases it was held that gues 
lions of fact might be re opened tn an ap 
peal from an order of remand as it teas not 
rt second appeal from a decree — 

(1922) 1922 Lab 178 (181) 3 Lab 218 [See 
obsetiations ol Sbadi Lai C J] 

5 (1907) 190T Pun Bo No 120 page 54T 
(1896) 19 Mad 107 (168) 

[Bee also (1900) 3 All L J 119 (123) 
Order refusing review — Appeal— Be 
tnand in — Held that no appeal beug 
competeut from orders refusing re 
view tbc appeal was not one under 
S 5SS and bcnco tbe bar ot the 
second paia of S 5SS] 

Appeal under 0 48 H 1 (u) against an 
■' - 10 — 
rlher 


(1808 

(1893) 

(1832) 




No no 

(1020 1J'>G 5Iad 000 (000) 

Ai p al un ler O it Jl I (j)-~Tlemand — 


(1899) 21 All 291 (292) , „ 

Soiieof the decisions aboie cited will 
show that the lato tn this respect uas the 
same under 0 e former Code also 
C (1908) 30 All 479 (462) (F D) 


lore tlie remand order bad been 
earned out by tbe lower Court] 

The folio ting decisions to the contrarg 
shodd be regarded as oierruled by He 
Full Dench decision already cited — 

(1882) 1832 All W N 53 (53) 

(1881) 1881 All W N 5 (5) 

(1903) 30 All 191 (192) 

(1907) 29 All 659 (CCO) 

(1881) 1831 All W N 174 (174) 

0a(1933i 1933 Rang 413 (415) 

7 (1902) 1002 Puu Re No 37 page 139 
(1900) 1900 Pun L R page 314 
(1691) 1801 Pun Ro No 89 page 431 
(1837) 1837 Puu Re No 65 page 135 
(1887) 1687 1 un Bo No 40 page SC 

But see the folloutny decision to s 
CO drary — 

(1630 1S34 Pun Ro No 129 
(1880) 1S3G Pun Ro No 117 
(ISSC) 18oG Pun Be No 63 _ ,, , , 

8 (1912) 14 Lid Cas 672 (073) 3 Nag X » 

9 (1912) 15 led C is 191 (191) 15 Oudh Cat 4i 

(1912) 15 Ind Cas 131 (IS2) 15 Oudh Cas 
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gi%cn is that an appeal asam't an interlocutory order cannot be filed after the i 
decree la the case has been pa^tscd. 

.\n appeal Les as to an order regarding costs m an order of remand 
{See also the luidcrmcntioued case 

An appeal against an order of remand should bo filed as a miscellaneous 
appeal and not as second appeal 
22 Appeal from order of remand under inherent power 

O 43, R 1 (m) gi\cs a right of appeal only against an order of 
remand under O 41. R 23 Hence, there is no right of appeal against an 
order of remand under the inherent poiser of the Court * But the right of appeal 
under O 43, R 1 («) la not confined to cases i\luch properly come wilhm 
the scope of O 41, R 23 but cMcnds also to cases in ^vhich the order of 
remand purports to be under Rule 23 although in reality the circumstances 
urder v.luch the order is pas ed may not fall uatbin the puniew of that rule ^ 


11 (1"0) I'-^O Tuu Re No aO 

12 ( -I) 1"32 \H 10 (11) Orainiril in lu 

aifcil (rem in order of remind ip 
pellaic Court I'ould not mudih 
i rder ulioul flr-t \ »on ? non e X 
iLc oifo ue part' Bnt i( re 

tnand order lias «itb 

cut notice to the other pirt' 
the order roodiljiug the ceuiaud 
Older thouab irregular >5 not vUro 
iires lud without juti diction 

13 (1033) 1023 Oudh 101 (102) S Luck 310 

Note 22 

1 (1021) C3 Iiid Cas 5Sa (359) (Ut) 

(105j)103j Pat 45 (51) Bemaud order 
under inherent power would le ap 
peilaUe ouU it order amounts to i 
decree 

(103,) 1034 Pat 07 (OS) 

(102e) 1023 Cal SOS (305) 

(1927) 1027 Cal 642 (044) 

(10201 19.0 Cal 124 (124) 

(IVl) 1664 Suth IV R 3Iis 39 (40) 

(1032) 1032 Lab 311 (311) 

(1932) 1032 Lab 219(220) 

(1031) 1031 Lab 302 (302) 

(1920) 1920 Pat 739 (739) 

(1924) 1924 Lab 487 (487) 

(1924) 1024 Lab 245 (246) 

(1910) C Ind Cas 491 (492) (Lab) 

(1931) 1931 ItadlU) 

(1929) 1929 Mad 20> (207, 203) 

(1923) 1928 Had 991 (992) 

(1929) 1929 Mad 984 (9S5) 

(1927) 1027 Mad 859 (6G0) 

(1927) 1027 Mad 335 (33G) 

(1'126) 1920 Mad 1005 (lOCO) 

(1926) 92 Jnd Cas 1045 (Mid) 

(1925) 1925 Mad 220 (229) 43 Mad 713 
(1922) 1922 Mad 112 (113) 45 Mad 449 

(1921) 1921 AUd 71G (71G) 

(1920) 1920 JIad 759 (7G0) 

(1020) 1920 Mad 83 (90) 

(1920) 1920 Mad 693 (899) 

(1029) 1920 Nag C3 (03) 26 Nag LR 44 

(U23) 1923 Oudb 177(179) 2> Oudb Ci» 

10 

CPC. 339 310 


(1027) 1927 Pat 296 (297) G Pat 3s0 
(1926) 1026 Pat 516 (ol6) 

(1920) 1920 Pit CGG (OCG) 

(lOlt) 1018 Pat 60o (605) 3 Pat L Jour 

2j)3 

(102j) 192a K lug 320 (520) 3 Bang 490 
(1924) 1924 Rang 177 (177) 1 Rang 6 j 6 
/plluV7)Ta cates — 

(1017) 1917 Pat 100 (101) 8 Pit L Jour 

99 Lower Court d sniissing suit tor 
possession— Appellate Court reters 


Sion bj metes and bounds— No appeal 
lies 

(1013) 20 Ind Cas 145(145} So \11 427 
Order of dismusal of suit for non 
appearance of parties — Order set 
aside by appellalo Court — First 
Court directed to hoar the case— No 
appeal lies against the order 
Ibeo (1035) lOSo Lib 101(161) Ap 
tellato Court 'netting aside lower 
Court s order and remanding suit to 
lower Court with issue re framed 
witb dircctious to tike additional 
etidenee if required — Order is illegal 
aud i, not appealable— But High 
Court cm set It aside in cserci'e of 
Tovibioiial power 

Blit thf AllaliabaJ Jltjh Court has 
OJiendelO 43 B 1 (u) so tta fo alloto an 
apical rten uhen the remand is not wider 
O 41 r 23 
(10..0) 1030 All 122 (123) 

(See also tbo new R 23 substituted 
bi Ibe Madras High Court] 

2 (1922) 411 254 (256) 44 411 17G 

(193j)W33Ci 1 134 (136) 41thougb re- 
Tn..ud not strictly under 0 41, 

R 23irpeillie» 

(IS27) 1927 Cal C12 (644) 

(l'>25)192jC 11 1253 (12 d9) 

(t92o) I92j C il 716 (717, 71S) . 52 Cal 783 
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This view proceeds on the reasoning that ilie right of appeal depends on 
\%hat the Court purports to have done and not on tvhat it ought to have 
done It has been held in the undermentioned cases^ that where the order 
appealed from is silent as to vvliether it was passed under S 151 or under 
this ride, it should be held to liave been passed under this rule and not under 
S 151 even though the circumstances of the case do not bring it within the 
scope of this rule The reasoning on which these cases proceed is this An 
order of remand can be passed under the Court’s inherent power only in ex- 
ceptional cases Therefore where the Court intends to remand a case under 
its inherent power it may be expected to show in its order tliat it considers 
the case to be of an exceptional nature and that it therefore applies the 
provisions of S 151 Where tins is not done the order may be presumed to 
have been passed as under O 41, R 23 and not under S 151 If such a 
presumption is not to be made, many an illegal order of remand would be 
incapable of being appealed against It is subimtted that this reasoning is not 
correct It mvolves a presumption that the appellate Court illegally applied 
the provisions of Rule 23 to a case to whicli it does not appl> when it was 
legally open to it to achieve its object by applying S 151 The Madras 


(1932 1933 CvUSO (4S7) 

(1933 1922 CaI 270 (270) 

U020 1920 C-vUSl 125) 

! 1020 1920 Oal 569 (570) 

1930 1030 Lah 321 (222) 

192J 1029 Lali 370 (377) 

1928 1928 Lah 753 (753) 

(1928 1028 Lali 311 (311) 

(102S 1928 Lali 110 (116) 

(1026) 1920 Lvli 537 (338) 

(1028) 1028 Mad 1200 (1200) 

But according to tome decinons Ike quet 
lion of appeal must depend on whell er the 
conditions laid dotin in 0 11 Jl 23 have 
been complied nitli and not on uhether the 
appellate Court purported to act or did not 
purport to act under 2? 23— 5t< the follow 
xng cases — 

(1927) 1927 Cal 850 (852 8o3) 55 Cal 219 
Bemat^s wete obiter in tbia case 
(See also ob&ervatioua in (1927) 1927 
Cal 012 (013 Oil)} 

(192") 1927 Mad 1193 (1190) Remand is 
not under R 2d lliougli the appellate 
Court refers to the Rule luthejudg 
ineiit il B 23 docs not reallj applj 
to the case 

[See also (1903) SAUL J 515 (510) 
Partition suit— Remand »ot lor de i 
Sion on merits but for partition by 
metes and bounds — Order wronglj 
described as one under B 562 — 4p 
l«al must bo as from a decree and 
not ns from an order of remand and 
should bear stamp as an appeal from 
a decree ] 

(1908) 1903 Pun Re No 33 page 212 
(1802) 1892 Pud Re No C page 25 

One of the lesti usuallp relied on for 
\elfrn ning v.1 ether the order of reiiani 
uus I lif Jl (fU to be made under It 23 »* to 


seetoheiher the Court fee uat ordeted to 
be refunded because under S IS of Court 

fees Act an order for the ref und of Coirt* 
fee ca i be pasted only t» the case of a re 
mand under R 23— 5f« the folloumg 
eases — 

(1925) 1925 Cal 710 (717 718) 

(1928) 1928 Lab 116 (110) 

(1920) 1926 Lab 537 (5SS) 

[See (1932) 1932 Lab 311 (Sll) 
fitsal to order refund of Court fee 
indicates that remand la not under 
R 23] 

[Lut see (1920) 1920 Lab 175 (176) 
Mere omission to order refund of 
Court fee does not ueccssan)} indi 
cate inle ition not to make tbe order 
under 0 41 B 23 ] 

(1932) 1932 Lab 219 (220) In this ca^o it 
a\aa held that the mere fact that 
refund of Court fee was ordered is 
not proof that remand was under 
R 23 as refund of Court fee can be 
ord-red eaen if theremaud is under 
inherent power This view it 
submitted oaerlooVs the expre » pr*** 
Msions of S 13 of the Court fees 
Act , 

2a [Sec (1932) 1933 Lab 311 (311) Rcmaaa 
made under S 151 — No apl'®*, vf? 
though It might base becn'thaiy 
made under O 11 B 23] 

3 (1922)1022 U1 2o4 (250) « \1I I'C 
(1927) 1927 Cal 401 (402) 

(1228) 1923 Lab 753 (7o3) 

Ip^irffate Court not mentioning t' * ^ 

sums nflm mArr ml \ch it reiioniii 


(1928) 192i Lab 110(116) 
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gi\en is tlut an appeal against an interlocutory order cannot be filed after the 
decree m the case has been passed 

An appeal hes as to an order regarding costs in an order of remand i*- 
{See also the undenncntiored case 

Vn appeal against an order of lemand should be filed as a miscellaneous 
appeal and not as second appeal 

22 Appeal from order of remend under inherent power 

O 43, R 1 (u) gives a right of appeal only against an order of 
remand under O 41 R 23 Hence, there is no right of appeal against an 
order of remand under the mherent power of the Court ^ But the right of appeal 
under O 43, R 1 (u) is not confined to cases winch properly come wathin 
the scope of O 41, R 23 but extends also to cases m wluch the order of 
remand purports to be under Rule 23 although in reality tlic circumstances 
under wluch the order is passed may not fall within the purview of that rule ^ 


11 a';‘'3)l«'9PtJU I?c No sa 
12. (1J32) 1032 vn 10 (1“!) Ordmmh in in 
Upeal troll m otdet of reniiud in 
j-clUte Cut would not roodii' 
rdcr wul nul fi»«t » ii g i oticc to 
th« opi> «uc larti But if the rt 
m ud order liis Uea modified wiih 
out notice to the other pirt 
the order modiiMos the reminl 
Older though irregularis notN/fra 
tires and without jatisdictioo 
IS flOSJ) 1033 Oudh 131 (19-*) 8 Luc^ STO 
Note 22 

1 fl021) G$ Iiid Cas 8S3 (85SHVI1) 

U03u) 1935 Pit 49 (SI) Ilemiiid ord t 
under inlictcut power would Id ip 
ealahleonh if order ametn « t i 
ccree 

(1984) 1934 Pat 97 (98) 

(1023) 1928 Cal "Oi (30s) 

(19->')192' Cal C42 (044) 

(lO'O) 1020 Cal 124(1'’4) 

(15C41 1604 «utb E Mis 30 (40) 

(1932) 193 'Lah 311 (311) 

(1932) 1932 Lah 219 (220) 

<1931) 1931 Lah 302 (’O’) 

(ig-’O) lO’O Pat "-8 (739) 

(1924) 1024 Lih 487 (487) 

(19’4) 19’J Lab 215 (246) 

<1910) 0 Ind Cai 401 (192) (Lab) 

(n’l) 1931 Nua 1 (2) 

(1920) lO’O Mad 205 (’07 203) 

(l92S) 19)S3Ud 931 (092) 

(1023 1028 Mad 981 (98o) 

(1927) 1927 Mad 809 (&G0) 

(1927) 1927 Mad 335 (a^e) 

(1920) 1920 Mad 1005 (lOGG) 

(1926) 92 Ind Cas 1015 (Mad) 

(19’5 1925 Mad 229 (229) 19 Mad 713 
(19’2) 1922 vrad 112 (113) 45 Mid 149 

(1921) 1921 Mad 710 (716) 

(1920) 19.0 Mad 759 (7C0) 

(19’0) 1020 Mad 83 (90) 

<19’0) 1920 Mad 898 (809) 

(1929) 1929 Nag 03 (63) 20 Nag LRU 

(1023) 1923 Oudb 177 (179) .t> Oudh C is 

10 

C P C. 339 i 310 


(1927) 1927 Pat 296(297) 0 Pat 3S9 
(19’0) 1926 Pit 51C (510) 

(1920) 1920 Pit COO (CCC) 

(191S) 1918 P-t 505 (505) 3 Pat L Jour 

253 

(I9’a) 1925 Ring 320 (320) 3 Bang 4O0 
(19’4) 1924 Rang 177 (177) 1 Rang CsC 
Set aNd Ihe folloi viq coses — 

(ion 1917 lit 100(101) 0 P»t L JOUT 

99 Lower Coui I diomiSBiug suit for 
po««e$4ion — Appellate Court rever« 
lag and rcmandiug for ascertainment 
of mesne profits— No appeil lies 
(1903) 5 All L J 54S (540) Partiliou suit— 
Appcllafo Court remanding suit not 
for decision ou merits but foe dm 
Sion b} metesand bounds— Noappeil 
hci 

(1913) 20 Ind Cas 145 (115) 35 All 42T 

Order of dismisail of suit foe non 
appearance of laiiies— Order sev 
aside br appellate Court — First 
Court directed to bear the case— No 
anrcil lies against tbe order 
eSw (193 j) 1935 Lib 161 (IGI) 4p 
pellate Comt setting aside lower 
Court s order and remandiug suit to 
loirer Court ivitb issua ro framed 
with diiectious to taVe additional 
evidence if required— Order is illegal 
aud i» not appealable — But Higb 
Court can set it iside iii exercise of 
revisioual power 

hil tie Allahabad Jhgh Court 7iis 
A tended O 43 It 1 (») sons to allow an 
rt 22 ’^‘*f «e» ii htn the ret land is not under 
O 41 P 23 
(19.^) 19.>0 \ll 122 (123) 

tSee also tbe new R 23 substituted 
bv lbs Madras High Court ) 

2 (1922) Wd Ml 2o4 (’SG) 44 All 170 
(193j) 193o Cil 134 (136) Although re 
maud not strictly under O 41, 
B 23 ai peal lies 
(1527) 10’7 Cil G42 (644) 

(1926) 192o Cil 1253 (1259) 

(1925) 192> Cal 71C (717, 718) 52 Cal 733. 
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This view proceeds on the reasoimiff that the right of appeal depends on 
what the Court purports to ha\e done and not on what it ought to ha\e 
done 2^ It has been held in the undermentioned cases^ that where the order 
appealed from is silent as to whether it was passed under S 151 or under 
this rule, it should be held to have been passed under this rule and not under 
S 151 even though the circumstances of the case do not bring it within the 
scope of this rule The reasoning on which these cases proceed is this An 
order of remand can be passed under the Court's inherent power only in ev 
ceptional cases Therefore where the Court intends to remand a case under 
Its inherent power it may be expected to show m its order that it considers 
the case iio be of an exceptional nature and that it therefore applies the 
provisions of S 151 Where this is not done the order may be presumed to 
have been passed as under O 41, R 23 and not under S 151 If such a 
presumption is not to be made, many an illegal order of remand would be 
incapable of being appealed against It is subimtted that this reasoning is not 
correct It mvohes a presumption that the appellate Court illegally apphed 
the provisions of Rule 23 to a case to which it does not apply when it was 
legally open to it to achieve its object by applying S 151 The Madras 


(10221 1022 Cal 45G (457) 

(1922) 1022 Cal 279 279) 

(1920) 1920 Cal 124 125] 

(1920) 1020 Cal SCO (570) 

(1930) 1930 Lab 221 (222) 

(102J) 1929 Lab 37G (377) 

(102S) 1028 Lab 753 (753) 

(192S) 1028 Lab 341 (341) 

(1028 1928 Lab IIG (llC) 

(1920) 192G Lab 537 (538) 

(1928) 1928 Mad 1200(1200} 

But accerdmj} to $oiiu daemons Iht quet 
appeal must depend on whether the 
contUttons tatd doun tn 0 41, B 23 hnie 
leen complud Kith and not on, tehether the 
appellate Court purported to act or did not 
purport to act under li 2Z—See the /allow 
mq cases — 

(1027) 1927 Cal 850 (852, 853) 55 Cal 219 
IteinaTlis nero ob\ttr in this case 
[See also obsen 'ilions la (1927) 1927 
CalC42(C43 614]] 

(1927) 1927 Mad 1190 (IICO) Remand is 
not under B 23 though the appellate 
Court refers to the Buie >b the judg 
inent, if B 23 does not really '■Fply 
to tho case 

[See also (1908) 5 \11 L J 545 (54G) 
Paititioii suit— Remand not lot dc,.i 
Sion on merits but for partition by 
metes and bounds — Order nrongly 
described as one under S 5C2 — Ap 
peal must be as from a decree and 
not as from lu order of remand and 
should Lear stamp as an appeal from 
j decree ] 

(lOOfl) 1908 Pun Bo Ko 38, page 312 
(1892) 1S92 Pun Be Ko C page 25 

Oiif cf the tests usually reUed oh for 
determining whether the order of remand 
was intended to he made under It 23 is to 


see whether the Court fee nas ordered to 
be refunded, because under S 13 o/ Court 
fees Act an order for the refund of Court 
fee can be passed onlysn the east of a re 
niand under B 23— 5fe the follouinj 
rases — 

(1925) 1925 Cal 710 (717 718} 

(1926) 1923 Lab llC (116) 

(1920) 1920 Lab 537 (536) 

[See (1032) 1932 Lab Sll (311) R» 
fusal to order refund of Court fee 
indicates that remand is not under 
R 23] 

[But see (1929) 1929 Lab 175(170) 
Mere omission to order refund of 
Court fee does not necessarily mdi 
cate inleiiLion not to make the order 
under O 41, R 23] 

(1932) 1932 Lab 210 (220) In this case U 
uas held that the mere fact that 
refund of Court fee was ordered la 
not proof that remand was under 
B 23 as refund of Court fee can be 
ordered eaen if the remand is under 
inliorcnt power This view, it is 

submitted overlooks the express pro* 

Msions of S 18 ol the Court fees 
Act , 

2itSce(1032) 1932 Lah 311 (311) Bemand 
made under S 151 — No apfcal 
though it might have Lceu'fthdiy 
made under O 41, R 23) 

3 (1922)1922 All 254 (250) 44 All 170 
(1937) 1927 Cal 401 (402) 
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High Court has m the case cued below/ refused to make any such presump- O 
tion It has also been licld bj the Judicial Comnussioner s Court of Suid tliat 
when the order of remand is silent as to the rule under uhich it purports ro 
ha\e been niadc, the onus is on the appellant to satisfy the Court that the 
order complained against is an order falkng witlun the purview of tlus Rule 
Where «c\cral issues v\-cre left undecided m the first Court, the disposal of the 
case must be held to liavc been on a prebtranary point and the order of 
remand consequently to be under this Rule *** Where an order of remand 
under the Court s inherent jxiwers amounts to an adjudication under S 2, 
sub-S (2), It will be appca’able as a decree under S 96^ {See also S 151, 
Note 9 ) As to whether an appeal lies from an order of remand under the 
Court’s inherent powers, b> virtue of the amendment in Oudh of 0 43, R 1 
(o), see the cases cited below ® 

22k Order of remend — When wiM emount to decree 

Sec S 2 (2) Note 6 and the cases cited therein and also under- 
mentioned cases ' 

23 Letter* Patent Appeal 

An order of remand b> a Single Judge of the High Court is a 
“judgment witluu the meaning of Cl 15 of the Letters Patent and is 
appealable as such ^ {See also for fuller information S 104 Note 6 ) 

24 Privy Council Appeal 

See S 109 Note 4 and the undermentioned cases ‘ 


(1025) 1925 Cal 1157 (115^) 

4 (1920) 19^0 Mad bOS (S90) 53 lud Cas 117 
( 413 ) 

4a(1933) 1933 Siod 279 t200) (F B) 

4b(1934) 1934 Mad G43 (Cl3) 


power — Appeal from — Mamtaina 
bility~Tcic 18 whether decree of 
Court of first instance is set aside oi 
not— Where deciee is not cxprcssl} 

(1928) 


Txghls of larliet as to the maltfr tn cok 
troicisj tt ntU not It a decree — Seethe 
foUoiLtnrj cases — 

(1020) 1926 Pit 457 (4o9] DisscutiDg from 
1920 Pat 738 

(1927) 1027 Oil 8 j 0 (S51) 55Cil319 
(1920) 1929 l^ag C3(C3) 2G^agLR41 
6 (1930) 1930 Oudh SCO (309) 

(1935) 1935 Oudh 333 (334) Order of remand 


under inbereut powere is appealablo 
—But order under It 25 tn/ra is 
not order of remind and is not ap 
pealaUe 

Note 22a 

1 (1934)1931 Pat 13(14) Older of remand 
not deciding rights of parties— Vot (t 
decree 

(1035) 1935 Pat 49 (51) 

Note 23 

1 remand under On li 23 — 

(1909) 4 Ind Cas 329 (330) (Cal) 

S ' 1933 An 202 (203 204) 

35 Cal 1096 (1093) 

Remand under snhcient loucr - 
(1899)21 All 178 (180) 

(1918) 1918 Pat 080(082) 2 Pat LJour 003 
(1922)1922 Pat 384 (38a) 1 Pat 240 Dis 
tn guishing 1920 Pat 80 
Note 24 

1 Order of ioiiand is not final or hr’ 
ntllitn S 109 unless i( dect fes soi le cardinal 
its te »H the case — 
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25 Poweri of High Court in appeal from order of remand 

In an appeal from an order of remand under this rule the High Court 
may not only consider whether the lower appellate Court’s order satisfies the 
requirements of this rule but may also enter into the merits of the deasion of 
the first Court on the preliminary point* and if possible, may dispose of the 
case Itself Sunilarly, in an appeal from an order of remand purporting 
to be under Rule 23 (though that rule did not apply to the case), the High 
Court may enter into the merits of the lower Court’s decisioii in respect of 
which the order of remand was made^ and may either dispose of the case 
Itself or remand it to the loner appellate Court according to the necessities of 
the case 3 But the High Court has no power m an appeal from an order of 
remand, to go into any questions imcoonected mth the comectness of the order 
of remand * 

26 To what Court remand could be made 

Ordinarily the case should be remanded to the Court from whose decree 
the appeal is preferred and to no other Court.* But if the appellate Court has 
power to transfer a case from one Court to another there is notlung illegal 
in remanding the case to a Court to which the case could hav'C been trans^* 
ferred ® But a remand cannot be made to a person who has no jurisdiction to 
deade the case ^ (See also Note 30, infra and S. 2^, ante). 

27 Effect «f orde>’ of remand 

An order of remand imphcs a reversal of the decision of the lowcc 


jostead of reznittiog issues High 
Court onnoc detl uitb it asilit 
cau 
loirei 
tbs 


, - 177) 

Order of High Court oil a^ipeal (com 
tUo otdoc of temoad, eotlmg asiJs 
tlio order of remand, being morelf 
of an interlocutor} kind cannot iisie 
tUo eCect of ret judicata upon anf 
point IJiit mi} be urged m appeal 
on the nirrita] 

Note 26 


railuro ja 

a marked manner to do ju»uc® 
ween the partic,— Casa ua» ssai. to 


for trial] 

1033 llad 171 (l75l 


[See also (tSOS) 21 ilad 234 (236) 


ness of the decision on the preli 
minarf point is. in second appeal 11 
any preferred from the decree alter 
remand — (Subraiaania A}yar, J , 


3 (1835) 7 Airi3G*(”l39 HO) Lower appel 

tale Court remanding ufaolo ca e 3 (1933) 
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High Court lias lu the case cited below/ refused to mak.e any such presump- 
tfon It lus also been held b> the Judicial Commissioners Court of Sind that 
\\hcn the order of remand is silent as to the rule under uluch it purports to 
liavc been made, the onus is on the apixillant to satisfy the Court tliat the 
order complained against is an order falhng iMthm the puriiew of tins Rule 
Where 'Several issues were left undecided iii the first Court, the disposal of the 
case must be held to lia\c been on % prcbminary point and the order of 
remand consequently to be under this Rule Where an order of remand 
under the Court s inherent iKHvcrs ansouiits to an adjudication under S 2 
sub-S (2), It mil be appealable as a decree under S 96 ® also S 151, 

Note 9) As to whether an appeal lies from, an order of remand under the 
Courts inherent powers, b> virtue of the amendment in Oudh of O 43, R 1 
(u), see the cases cited below * 

22a Order of remand — When will amount to decree 

See S 2 (2) Note 6 and the eases cited theiein md also under- 
incmioned eases ^ 


23 Letterj Patent Appeal 

An order of remand b> a Single Judge of the High Court is a 
“/udgment * within the mcaniiiff of Cl 36 of the I-etters Patent and is 
appealable as such ^ (5ec also for fuller information, S 104 Note 6 ) 

24 Privy Council Appeal 

See S 109, Note 4 and the undermentioned eases ^ 


(1925) 1025 Cal 1157 (1153) 

* (1920) 19*0 Had b93 (S09) 53 lod Cns 117 
, (419) 

*a (19S3) 1933 Siud 270 (290) (F B) 

4b (1934) 1934 Mad C43 (G43) 

5 (1923) 1023 Cal GOO (G07) 

(1925) 1923 Cal 710 (717 718) 52 Cal 7»3 
(1928) 1929 Cal 218 (219) 

(1564)1804 Suth \V R QtpBOl (30*) 

[See aUo (1924) 1924 Itaog 177 (17S) 
lltaDgOaG Kemnnd under lulicrent 


(1925) 


(orca of a dectee and ts appealable as 

liUCll 

(1922) 1922 Mad 112 (115) 45 Mad 449 He 
luand— Riglits o( parlies adjudicated 
upon— Appeal liea 

Where the order does not decide o a the 
rights of parties as to the matter %n con 
troiersy if mtt not be a rfrerrr — Seethe 
foUotcsitg cases — 

(192G] 1J2G I’aC 4oT (439) Disseotuig from 
1920 2>at 733 

(1927) 1927 Oil 630(851) 55Cvl219 
(1929) 1923 ^agC3 (03) 2G^4gI,B44 
C (1930) 1930 Oudh 3G6(3G8) 

(1933) 1935 Oudh 333 (331) Order ol remind 


under loherent powers is ippeilabli 
— Lut order under R 25 tn/ra i 
not order of remaud and is not ap 
pe liable 

Note 22a 

1 (1934) 1934 Pat 13(14) Ordee of remanc 
uol deciding rights of parties— Not r 
decree 

(1935) 1935 Pit 49 (51) 

Note 23 

1 Pmiand undo 0 41 /f 23 — 

(1909) 4 Ind Cas 329 (330) (Cil) 

(1933) 1933 All 202 (2C3 2C4) 

(1908) 35 Cal 109G (109-^) 

Jtcmaiid liiicfcr i»7icren( /loiirr - 
(IS99) 21 All 178 (180) 

(1918) 1918 Pat CbO (082) 2 Pit L Jour GG3 
(1022) 1922 Pit 384 (38j) 1 Pit 240 Dis 
tiiiguishing 1920 Pit 8G 
Note 24 
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23, Powers of High Court in appeal from order of remand 

In an appeal from an order of remand under thas rule the High Court 
may not only consider whether the lower appellate Court’s order satisfies the 
requirements of tius rule but may also enter into the merits of the dcasaon of 
the first Court on the preliminary pomt^ and if possible, may dispose of the 
case Itself Similarly, in an appeal from an order of remand purportms 
to be under Rule 23 (though that rule did not apply to the case), the High 
Court may enter into the ments of the lower Court’s deasion in respect of 
which the order of remand was made^ and may either dispose of the case 
itself or remand xt to the lower appellate Court according to the necessities of 
the case 3 But the High Court has no power in an appeal from an order of 
remand, to go into any questions unconnected with the correemess of the order 
of remand ^ 

26 To what Court remand could be made 

Ordinarily the case should be remanded to the Court from whose decree 
the appeal is preferred and to no other Court ^ But if the appellate Coxyt liAs 
power to transfer a case from one Court to another there is nothmg illegal 
in remanding the case to a Court to which the case oould have been trans^- 
ferred * But a remiand cannot be made to a person who lias no jurisdiction to 
deade the case ^ {See also Note 30, ttijra and S 2^, ante) 

27 Effect of order of remind 

An order of remand implies a reversal of the deasion of t he lo»er 

iQslcad of remitting issues — Hjsh 
Court cannot deal with it is if it 
«os first appeal fiom decree— H can 
only rectify tlio procedure of lotict 
Court and direct it to decide the 
case Itself on tho merits 
i {1023} 1023 Mad 430 (4S2) 

(1002) 1002 Pun Re No 28 pige 111 

(See also (1830) 8 til 172 (1T6 ITT) 
Order of Hisli Court on ai noil from 


the efiecl of rtt judicata upon soy 
point lint may bo urged in appeal 
oil tliQ ifirrtfs] 

Note 26 


Failure in 

a marked manner to do justice kc 
ween the parlies — Case was 
another Court 

R 115 

ourti 

been 

, 4 Me ‘Uit 


for Inal) 

3 (1933) 1933 Mad 471 (17J) 


Note 2S 

1 (1691) 3 \11 675 (680) (F B) 
(1890) 13 Bom 14 (17) 
(1831) 17 Cal 169 (170) 
(18S0) 6 Oal 144 (146) 


[Sco also (160S) 21 Had 234 (23C) 
Appeal against Order of lower appcl 
lato Court returning plaint for pro 
dentation to proper Court — lligli 


DCss of the decision on tbo ptelt 
minary point is, in second appeal if 
any preferred from the decree after 
remand — (Subramiiua \yrar, J , 


3 (ISSo) 7 Ml 18C (130, 140) Lower appel 
late Court rcmaiidinz ailioU case 
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Court^ and rc-opcns the «liole case for re-trial by the lo%\er Court exccipt 
m regard to matters decided by the order of remand ^ There is a difference 
of opimon as to uhether where a suit is remanded the lower Court can raise 
another preliminary point which was not the subject-matter of the appeal, and 
deadc the case thereon According to the High Courts of Allahabad^ and 
Bombay^ it cannot According to these deasions such pomts might and 
ought to ha\c been raised before the remand The High Court of Madras has 
held that it can ® The High Court of Calcutta has expressed conflicting \aews ® 
\\here a part) did not take an) part in the proceedings of the lower Court and 
<Ld not appeal against the order of the lower Court, it was held by the High 
Court of Lahore that he could not, after remand m an appeal by other 
objectois incncnc as an objector on remand®* 

After a suit lias been remanded the appellate Court is not competenU 
to pass any order in it unless and imtil the case comes before it again in 


2 


Note 27 

(16C9) 12 Suth W R U2(ll'> 113) 

(1&C*)7 Suth W R 3"C(3'>.) 

(Bee aUo (1J32) 1J92 til S53 (355)] 
(Bee al«o (POO) 3 Ctl L Joot 161 
( 182 ) Ntbcn decree is set aside lu 
acfeal lud ci^e is icmaDdcd uodet 
tills rule the ippelUnt is entitled to 
TCstitutiOD oi the jeoperty taken 
rosse<>ioD of lu ezeenuon of the 
decree so set aside although an 
appeal has Iccn crefe red against the 
order of remand ] 

ISee also (IbiO) It Suth W R 380 
(391) Cut CTidencc taken on the 
prerious occasion ma) be considered 
— 6re words ccwly added to the 
pre eot Rule ] 

(18 4) 21 Suth ^\ B 7 (8) 

(19ie) 1010 Cal 77 (79) 

(1028) 1029Mad 14 (14) 

(16CS) 10 Suth W R 330 (340) 

(1609) 11 Suth )Y R 227 (227 228) If law 
18 altered b) Tull Bench ruling since 
the case was icmandcd the trjing 
Court should take it into consider 
alien 


(1919) 1010 Mad loO (163) Whole case is 
reopened eicii in respect of those 
who did not ajpeat 
[See also (1807 CO) 12 Moo Ind Ajp 
405(502 o03](PC) Remand of whole 
case cures defects lu original trial } 
(18C8) 10 Suth W R 835 (33C) A fresh 
appeal lies from the decision after 
remand 

Whole case « re opcMd^Jsidgetn louer 
Court can cone to conclussons different 
from iJioJc arrJtcJ at ly himself or In 
predecessor jirmously i»i rripcct of mat 
tcTS not to idled by order of remand — 
(1920) 1920 Cal 350 (351) 

(1912) 13 Ind Cas 813 (814) 14 Oudh Cas 
321 

(1809) 12 Suth R 112(112 113) 

(1032) 1032 Oudh 123 (120) 

[Sic also (1925) 1J25 til 3G9 (370) 


W here at stage of second appeal the 
case u remanded for decis on on a 
certain issue and the case comes 
back after icmand thoparties having 
had fill ojporlunilv to meet tha 
case It cannot be uigod that the 
Court should not Laae allov cd a 
lie V case to be sot up ] 

{But SCO (lOlC) 1910 Oal 77 (78) k 
High Court in the exercise of its 
power of supecMBiou under the 
Charter can assume to certain 
cases an authority to limit theseopa 
o( teitain appeals remanded to the 
lores Courts without keeping them 
ID Its own £le ] 

[See also (1929) 1920 Lorn 202 (204) 
Suit in Court of Second class Sub* 


notice— Caia remanded to Second 
Cla's Sub Judge— No plaint being in 
existence suit could not bo j roceeded 
with — PlaialiS s remedy was by 
appeal against rejection of plaint by 
Fust Class Sub Judge ] 

3 (1916) 1016 All 213 (215) 

{But see (1897) 1897 All W N 108 
(109) ] 

4 (1603 69) 5 Bom H 0 B (4 C) 137 (138) 
(1684) 8 Bom 535 (537) 

(1877 76) 2 Bom 120 (130 131) 

5 (1922) 1922 Mad 514 (SIG 517) In this case 

it was held that the point coufd be 
laised and decided but that the lower 
Court acted improperly m disposing 
of the suit 01) a preliminary point 
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!3, appeal {See also Notes 2 aad 30 ) 

28 Effect of improper order of remand 

Where an order of remand is passed in circumstances which do not 
warrant it, the defect involved in the order is one of procedure and not of 
substantive law and comes within the purview of S 99 of the Code But the 
question arises whether such an order is one affecting the jurisdiction of the 
Court within the meanmg of S 99 On this question there is a conflict of 
opmion Accoiding to the High Courts of Bombay^ and Calcutta* such an order 
IS not one passed without jurisdiction and hence, does not, in itself, affect the 
jurisdiction of the Court and neither the order of remand nor the subsequent 
proceedings based thereon can be interfered with unless the decision of the 
case on the merits or the jurisdiction of the Court in any other respect has 
been affected But according to the High Courts of Allahabad,^ Madras* and 
Patna** such an order of remand is one made without jurisdiction, the term 
‘junsdiction being understood not in the sense of the power to deal wath a 
certain matter but in the sense of the power to pass a given hind of order m 
such mitter, and therefore the order of remand and the subsequent proceedings 
based thereon may be set aside although the dcosion of the case on the merits 
or the jurisdiction of the Court in any other respect has not been affected 

If an appellate Court passes an order of remand in a matter over which 
tt lias no junsicuon, the order is ultra vires * 

As to the effect of setting aside an order of remand, see the following 

cases ^ 

29 Mutteri decided by order of remend fidelity of 

Section 105, sub section (2) of the present Code provides tliat if the 
part) aggrieved by an order of remand from wluch an appeal lies docs not 
appeal therefrom lie cannot subsequently question the correctness of the order 
of remand S 105, Note 8 and the following cases But even apart 


7 (18S3) 1S33 \U W N 171 (172) 

(See (1932) 1032 l» C 14G (150) 
(PC) Appellate Court remanding a 
CISC for addition of n nccesbar} parly 
lud trial— Deforo that jiart) to be ad 
dedisbcard, appellate Court sbonld 
not indicate Ibc order vvbicb should 
l>e passed by tbe loMct Court ] 


Note 28 

1 (1S90) 11 Ixmi 232 (23o 230) 

2 (1923) 1923 Cil 2o5 {3SG) 

(1914) 1911 Cal 1C3 (IGl) 20 Iiid Ci883(40) 
41 Cal 103 

(190<) 11 Cal W ^ 3-'0(3»C) 

(1J07) 5 Cal L Jour 32S (333) 

(1907 5 Ul L Jour 71 (71) 

(190a) 2 Cal L Jour lOG (1J<) 

(1901) 23 Cal 321(333) 

(l873) 20 Sutb\V n lb3(lo''} 

(1872) 17 Sutb VV U 1C5 (4GG) 

(tb.O) 13 bulb \\ It 231 (23./) 

(IbC-) 8 Sulh W 11207 (207) 

(1^.0.,) 3 buth V\ U 181 (lb2) 

(bn-e howcrcrdSbC) 13 Cal (47)] 
d'-C.") J bulb W U31j(5lo) 


(18GC)G Sutb W n 17 (4") 


(190)] 

(1671) CN \\ P 11 C It 111 (118) 

(IS-l) 0 N W I* II C R 101 (103) 

1 (1908) 32 Mad 33 (85) 

(18%) 19 2Iaa 4i9 (481) 

(1S95) 18 21ad 421 (422) 
la (1920) 1920 Pal bC (87 83) 

> (1639) 11 All 35 (3J 40] 

(1909) 1 lud Cas 400 (401) (Lab) „ 

> (19^2) 1922 All 35 (37) 14 All 2ll 

order-Sct aMdo-Subsciuent P« 

ccedings based on U also fall «i , 

(1J02) 5 Oudli Cas SOI (“OS) . 
order set aside — Decree cl 
Court IS restored— Liurilalwa D' 
csccution tuu* from aipcllaio 
Note 29 

(1920) 1920 I/ob 193 (191) Order uf rcrjiaJ 
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Court* and re*opcns the nliole case for xe-tnal by the lower Court cxocipt • 
m regard to matters dcaded by the order of remand ^ There is a dtlTerence 
of opinion as to whether where a suit is remanded the lower Court can raise 
another preliminary pomt winch was not the subject-matter of the appeal, and 
decide the case thereon According to the High Courts of Allahabad* and 
Bombay* it cannot According to these deasions such points might and 
ought to lu\e been raised before the remand The High Court of Madras has 
held that it can ® The High Court of Calcutta lias expressed conflicting views ® 
Where a part> did not lake any part in the proceedings of the lower Court and 
<L.d not appeal against the order of the lower Court, it was held by the High 
Court of Lahore tint he could not, after remand m an appeal by other 
objectors incr\cne as an objector on remand®* 

After a suit has been remanded the appellate Court is not competent- 
to pass any order in it unless and until the case comes before it again in 


Noi« 27 

(IfC'') 12 Sutb W R 112(112 113) 

(l&CD " Bulb W R 320 (3'’") 

[Sco (ho (1J32) 1J32 Ml 353 (355) ] 
CS..C aho (1000) 3 CM L Jour 181 
(182) N\bcu decree 19 eet aside lu 
afpeal and cAse is recaanded under 
tbis rule tbe afpcllaut 19 entitled to 
restitution of tbe j roped; taken 
poc<«s«ion of lu execution of tbe 
decree so set aside altbougb an 
appal bas bceu pretet red against tbe 
order of remand J 

[See also (1870) U Suth \\ R 380 
(381) But cridcnce taken on tbe 
previous occasion ma; be con<idercd 
— bre words neidj added to tbe 
present Rule 1 
2 (1874) 21 Suth tS R 7 (8) 

(lOlC) 1910 Cal 77 (78) 

(1928) 1928 Mad 14 (14) 

(1806) 10 Suth WR 339 (340) 

(1809) 11 Sutb W R 227 (227, 228) 11 law 
IS altered b; Full Bench ruling since 
the case was temanded. tbe trjing 
Court should take it into consider 
ation 

(1919) 1919 Mad 150 (153) Whole case is 
Te opened cicn in respect of those 
who did not appeal 
(Sco also (1807 09) 12 Moo Ind Jtpp 
495(502 503] (I’C) Remand of whole 
CISC cutes defects in ocicmal trial ] 
(18G8) 10 Suth W R 335 (8J0) A fresh 
appeal lies from the decision after 
romand 

Whcth case ti re opened— Jiidprsw loner 
Court con come to conclusions different 
from those armed at ly himself or las 
predecessor prenously in respect of mat 
ters nol touched by order of remand — 
(1920) 1920 Cal 350 (351) 

(1912) 13 lud Cas 813 (814) 14 Ondh Cas 
321 

(18G9) 12 Suth \\ R 112 (112, 113) 

(1932) 1032 Oudh 123 (120) 

(See aUo (1925) 1925 kll 3C9 (3T0) 


Where at stage of second appeal the 
case IS remanded for decisio 1 on a 
certaiu issue and tho case comes 
back after lemaud tkopaities having 
had full oiportunily to the 

case It cannot Is urged that tba 
Court should not ba\o alloiNcd a 
ne V cB^e to be set up ] 

(But ccedOie) 1910 Cal 77 (78) A 
High Court m the exercise of 1(3 
poa(er of supeiMsiou under the 
Charter can assume in certain 
cases an autboiit; to limit thoBcopo 
of certain appeals remanded to the 
lower Courts without keeping them 
ID its own file] 

(See also (1929) 1929 Dorn 202 (204) 
Suit in Court of Second class Sub- 


notice— Case remanded to Second 
Class Sub Judge— No plaint being in 
existence suit could not bo proceeded 
with — Plaintiil 9 remedy was by 
appeal against rejection of plaint by 
First Class Sub Judge ] 

3 (1916)1916 AH 213 (215) 

[But see (1897) 1S9T AH W N 103 
(109) ] 

i (18GS 69) 5 Bom U C R (A C] 137 (138) 
(1834) 8 Bom 535 (537) 

(1877 78) 2 Bom 120 (130 131) 

5 (1922) 1922 Mad 514 (516 617) In this case 

it was held that tbo point coufd bo 
raised and decided but that tbe lower 
Court acted improperly in disposing 
of tbe suit on a preliminary point 
again after remand without giving 
Its findings on the other issues 

6 (1675) 21 Sutb W R 333 (333) (Cannot) 
(1905) 2 Cal L Jour 403 (405 407) (Do) 
US65)3Sutb\\ BActX 153(159) (Itcan) 
(1670) 14 Sutb W K 370(371) (Do) 

(1907) 11 Cal W N 3'0 (3b6) (Do) 

6a (1933) 1933 Lib 943 (949) 
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, appeal ’ (^cu? also Notes 2 and 30 ) 

28 l^fteet eS improper orief ot remand 

Where an order of remand is passed m circumstances uluch do not 
warrant it, the defect nnohed in the order is one of procedure and not of 
substantne law and comes within the punici^ of S 99 of the Code But the 
question anses nJiether such an order is one affecting the jurisdiction of the 
Court witlun the mcanmg of S 99 On this question there is a conflict of 
opinion According to the High Courts of Bombay* and Calcutta^ such an order 
IS not one passed without jurisdiction and hence, does not, in itself, affect the 
junsdicuon of the Court and neither the order of remand nor the subsequetx 
proceedings based thereon can be interfered ivith unless the decision of the 
case on the merits or the junsdacaon of the Court m any other respect has 
'been affected But according to the High Courts of Allahabad, ^ Madras* and 
Patna** such an order of remand is one made without fuusdtction, the term 
‘junsdicnon being understood not in the sense of the power to deal with a 
certain matter but in the sen«e of the power to pass a given kmd of order m 
such matter and therefore the order of remand and the subsequent proceeding* 
based thereon maj be set aside although the deasion of the case on the merits 
or the jurisdiction of the Court in an> other respect has not been affected 

If an appellate Court passes an order of remand in a matter over winch 
It has 110 junsdicuon the order is ultra xircs * 

As to the effect of scttuig aside an order of remand see the following 

cases * 

29 Matieri deeided by order of remand /loaJilyef 

Section 105 sub section (2) of the present Code provides tlut if the 
partv aggrieved by an order of remand from which an appeal lies does not 
apptal therefrom he cannot subsequently question the correctness of the order 
of remand (Sec S 105, Note 8 and the following cases*! But even apart 


7 (1833) 1833 All N I7t (172) (tSCe)C Sutb W R 17 (i7) 

(See iho (1032) 1932 P C llC (150) 

(PC) Appellate Couit retctodui" a 

c ISC for addition of a Deces»arT part} 

aud tnvl~Befote that part} to be ad 

dcdi» heard appellate Court should 

uot tudicato the order which should ^ 

bciasscdbv the lower Court] 

V tn 


, ' R mini 

order— Set nsido— SaU>o\ural 
cecdings based on it alsofvH ■ 
UW>’> 5 Oudh Cas SOI ( " I 
order set a»id« — Ix rM 
Court u icitofcd— I. miutioii * 
ciccuiion run* from orJ 

Note 29 

1 - (l‘>- 0 ) 19.0 Lih 193 (IJJ) OrJ>.Tot naari 
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from th* s.nd prons^ons .irt order of remand under this Rule as contrasted uit!i 
order icmitung isaucs for findings under R 25, is, as regards the Court 
passing the order, conclusixc on all points decided thereby and they cannot be 
re-opened in iliat Court before the same judge or his successor, in appeal from 
the decision of the loucr Court on remand ^ Nor can the Court to which the 
case IS remanded go behind the order of remand * 

The High Court of Allahabad has, however, held in the undermentioned 
case^i tliat notwithstanding the fact tlut an order of remand if not appealed 
against, the Court is bound to tahe notice of a subsequent event which renders 
the order of remand nugalorj Thus where a Revenue Court dismisses the suit 
on the grouiid that the plaintiff lias no title to the property and the District 
Judge remands the suit lu appeal under this Rule, and the trial Court, after 
remand, decrees the suit but before the hearing of the appeal after remand, 
the defendant obtains a declaration from the civil Court that he was the ownei, 
at has been held, that the Court is bound to take notice of the Cuol Courts 
•decree and act accordinglj 


troni winch ippeal hes uot appcnlcd 
Irom — lls proprict> cannot be que» 
iiouel lu an an^Mon (be menu 
Ironi the final decree 
Luf a person not odierseti/ affeeUd hj 
order of remand u under no oMi^otion 
to appro] against it and tnay chalUnje it 
in on aiieal from the first deeree after 
remand — 

(bee (1031) 1031 OuaU 242 (213)] 
Simitar]^ o com tie raned Ifj the 
anellaie Court suo niota under 0 11, 
2 2 — 

(1920) 1920 ^ag 117 (119) 

Cases under the oil CeMleuhtckiirexceded 


(1922) 1922 Oudh 235 (218) 25 Oudh Ca« 


I 82)1 

' . <251 


(1^3 00)10 3Ioo Ind vtn 310 (3a9, 300) 
(I’C) 


[But ^ee (1920) 1920 Pat 86 (Ss)] 

If the remand uas under It 2a the re 
manding Court can reconsider its o/J 


this case order ot remand wna not o( 
hUeb a character as precluded the 


ordered on leviow- Pecuion of ques 
noil on teiiew cinnol be re opened] 
2 (1923) 1923 I’U 220(223} 

(1921)1921 111 270(277) 43^11377 


(1929) 1929 Jlsd 391 (392) 

(1912) U hid Cas 15 (IT) (LiU) 

(1912) 17 Ind Cas 221 (225) (Cal) 

(1913) 21 Ind Cas 700 (701) (Cal) 

(1914) 1911 P C 153 (153) 17 Oudh Cas 3c 
(I* C) 

[See -iho (1802) 14 All 111 (113 
144)1 

[But see (1912) 15 Ind Cas 39(41 
(Cnl) Judge IS not doiind to re cou- 
sider] 

[But see (1917) 1917 Cal 701 (703 
701) Court not bound to re consider] 
3 [Sea (1915) 1915 Had 421 (421, 422)) 

(loTC) 25 Suth \\ B P C 157 (160) (P C) 

[See also (1921) 1921 Jiag 129 (130)] 
Sa(1927) 1927 411594 (095; 
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But an order of remand does not preclude the determination of points 
not conclusively deaded by it ^ 

30 Jurisdiction after remand depends upon the order of remand 

Where a case is remanded to a particular Court, it is only that Court 
and no other Court can try it ^ But if a case is remanded to a District Court 
that Court can, under S 24 of the Code, transfer the case to any otJier Court 
subordinate to it which is competent to try it ^ \n order of remand cannot 
confer on the lower Court to which the case is remanded jurisdiction which it 
would not have possessed but for the order of remand ^ Where the order of 
remand lays down any lirmts for the enquiry to be made by the loner Court, that 
Court has no jurisdiction to enter into questions which fall outside thoae hmits * 

31 Right of p»rties after remand — See Notes in 29ind32 


32 Procedure after remand 

When a case is remanded for re-trial the whole case is rc-opened and 
the Court is to proceed de novo and is entitled to take evidence agam even 
of those witnesses who had already been examined ' But if the remand is only 
to enable the Judge in the lower Court to record his reasons for his judg- 
ment, a trial de no\o is ultra vires ^ When the lower Court has not properly 
carried out the order of remand, the case may be agam remanded to it ’ 

Where a case is remanded to the lower Court for re-tnal the parties 


are, accordmg to the practice of the Nagjmr ijudicial Commissioners Court, not 
entitled as of nght to notice of the date fixed for rc-hcarmg^ Nor are they 
entitled to nonce of the receipt of records by the lower Court *’* They are, how - 


1 (1876) 24 Sulh N\ R 310 (317) up®'? tLe title] 

(1011) 11 Ifld CvsC (7) (Cal) Note 32 

(1928) 1928 Rom 201 (202) I 8 Sutli ^Y K 28o (237) 

S 1025 Oudb 527 (523) ,« 

13 lud Cas 813 (814) 14 Oudl» Cas (1874) 21 Sutli W R 7 (8) PlainUfl may 
gii prove Ills case in any waj lio can 

Note 30 2 (1606)2 Buth W R 275 (276) 

1 11923} 1923 Mad 351 (362) I 

2 (1922) 1922 X11 35 (30) 44 X11 211 (l6CC) 6 Sutli W R 124 (124) 

IS"* also (1914) 1914 Cal 033 (639 3 (See (1S61) 1604 Sutli XV R Mis 39 (40) In 

G40) 23 Iiid Cas 09 (lO) remanding a second time Court 

(1909J 1 liid Cas 913 (917 916) CO Cal 193 sLould point out the manner lo 

The fcllonwg decutom to the contrary which the carrying out of the pre' 

under the former Code should lerejardel mous order seemed defective] 

as no longer gop<.l la to in tieui o/ the amend (Lut see (l807)8Buth XV E £03 (£03) 

iicnf o/ !> 24 in tic iicic Code — XXhere the lower -ippellvte Court has 

(1910) 0 Ind Cas 400(401) I Xll) “ct JuRy earned out order of vbo 

(1900) 10 Mad L Jour 233 (23J) High Court remanding a ca>e the 

(I&99) 21 All 230(232) High Court would not remai a “ 

(1871) 15 Suth XV R 574 (575) tecoud tune if it should apjear tta* 

3 (1929) 1929 Lah 534 (535) Order of remand the lower appellate Court su^ 

cannot confer jurisdiction asbicb the hUntwlly tried the case full) on u* 

lower Court would not have had hut inents] 

for the order of remand 4 (192 j) 1 Ji5 Nag 31 (31) t' • n, 

(1913) 39 XIad 195 (203) (F B) (1911) 12 Ind Cas 807 (803) (bag) 

4 (1681) 7 Cal L Rep 103 (IOC) 35 CallTd , 

(1675 24 Suth XV R 330 (330) 

{16-4) 22 Suth VV R 207 (208) 

(ieC5) 3 Suth XV R 193 (199) , , , 

[See also (191C) 1910 Cal 722 (720) (190S) 4 bag L J ICC (ICs) 

liemand order lo Hud whether a per 4a (1672) 17 Suth W B 70(70) _ , „ ^ r-ns 

son has a title includes an enquiry (1933) 1933 Cal 63 (65) CC Csl '> • 
vs to whether he has lost the title (C95) , i 

•-r whether he M jtccludcd liom ic (19^2) liu Ind Cvs 251 (2w2){Ouab) 


(I86sj 10 Suth \V R 491 (492) 

(1874) 21 Suth XV R 7 (8) PlainUfl may 

f rove his case in any wa) ho can 
2 Suth XV R 275 (276) 

(16CC) llnd JucN S 101 
(16GG} 5 Suth XV R 124 (124) 

3 (See (1S64) 1604 Suth XV R Mis 39 (40) In 
remanding a second time Court 
should point out the manner m 
which the carrying out of the pre' 
Mous order seemed defective] 

(Lut see (1807) 8 Suth XV E £03 (£03) 

X\ here the lower appellate Court has 
not fully carried out order of vbe 
High Court remanding a ca>e the 
High Court would not remai a * 
second time if it should apjtar that 
the lower appellate Court sub" 
hUntully tried the case full) on lU 
inents] 

4 (l92j)lJ25bng31(31) 

(191IJ 12 Ind Cas 807 (808) (bag) But m 


(lOOS) 4 bag L J ICC (ICS) 

4a (1872) 17 bulh X\ R 70(70) 

(1933) 1933 Cal 63 (65) CC Csl N CJ3 

(19,2J f^^Iiid Cas 251 (2^2){Oudh) 
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(rom th «ait- pronsions aii order of remand under this Rule as contrasted with > 
an order remitting issucs for findings under R 25 is as regards the Court 
passing the order, conclusue on aU points decided thereby and thev cannot be 
re opened m tlut Court before the same judge or his successor, in appeal from 
the decision of the lower Court on remand^ j^or can the Court to which the 
•case IS remanded go behind the order of remand 3 

The High Court of Allahabad has, howcier, held in the undermentioned 
case^-^ that notwithstanding the fact that an order of remand if not appealed 
against the Court is bound to take notice of a subsequent event which renders 
the order of remand nugatorj Thus where a Revenue Court dismisses the suit 
on the ground that the plaintiff has no title to the property and the District 
Judge remands the su t m appeal under this Rule and the trial Court after 
remand decrees the suit but before the hearing of the appeal after remand, 
the defendant obtains a declaration from the civil Court that he was the owner, 

It lias been held that the Court is bound to take notice of the Civil Courts 
-decree and act accordinglj 


irois which 111 »Uic» not (1922) 1022 Oudh 23C (228) 25 Oudh Cas 

Icom— Us proicietT cinuotl4<)ues 
itoQcd in an at'pc'vl ou the metiU 


C / 

an I 

to ' 

man nji-cal /ro n Ht /in( dterte aJUr 
ret land — 

[Sec (lOai) 1031 Oudh 212 (213)} 

StinilarD n point can he ratted tj the 
antUatc Coirt tuo t du under 0 It 
/ 2 — . 

(1920) 1920 Nvg 147 (Itii) 

Casc» tinder the old Colenhtcitproeeedel I . ■! 

on tJie /ootinj that the froirtelj of all j . 


(1803 6G)U) Moo lud 4ip 310 (3o9 3CO) 


lat in 

Uiis case order ol temii d WAS not of 
such a cbvtactcr as piecliidnl Iho 
laising o{ a certain loml 
[but see (18 0) 14 Suih N\ U 22 (22) 
Keview spcciacallj granted for con 
sidenog a cerlvm queation— Benund 
ordered ou rcriev - Lteci lou of qnea 
Uon ou review cviinot Le re ojened} 
2 (1923) 1923 Pit 220 (I’:)) 

(1J21) 1921 Vila. G(2i7) 43AU3|T 


\ —v 

[But see (1920) 1020 Pit 8G (33)) 

If tl e remand uae utider It 2,) t) e re 
maiiiliiij Court can re cotiitdcr opt 

(tai'Jf X92J Mad 3'Jl (3021 
(1912) 14 lud Cis IG (17) (Lili) 

(1912) IT lod Cas 224 (2^0) (Cal) 

(1913) 21 Ind Cas 700 (701) (Cal). 

(19U) 1914 P C 153(155) 17 Oudh Cas 33 

(P C) 

[See also (1S92) 14 All 141 (143 
141)] 

[But SCO (1912) 15 Iiid Cis SO (41) 
(Col) Judge ta not to r»~coa‘ 

[But see (1917) 1917 Cal 701 (703, 
jOl) Court ? ol £<ci«nj tore consider} 
3 [See (1910) 1915 ilad 421 (421 422)] 

(1S.G) 2o Suth M R P C 157 (ICO) (P C) 

[Sea also (1921) 1921 ^as 129 (130)) 
3a (1927) 1927 AnC91(C9>-J 
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But ail order of reinand does not preclude the dcternunation of pomts 
not condusnely decided by it ^ 

30 Jurisdiction after remand depends upon the order of remand 

Where a case is remanded to a particular Court, it is only that Court 
and no other Court can try it ^ But if a case is remanded to a District Court 
that Court can, under S 24 of the Code, transfer the case to any other CoiuT 
subordinate to it nhich is competent to try it* An order of remand cannot 
confer on the lower Court to which the case is remanded jurisdiction which it 
w ould not have possessed but for the order of remand ^ Where the order of 
remand lays down any limits for the enquiry to be made by the low er Court, that 
Court has no jurisdiction to enter into qucitions which fall outside those linuts * 

31 Right of parties after remand — See Notes 27 “Ml and 32 

32 Procedure after remand 

When a case is remanded for re-trial the whole case is re opened and 
the Court is to proceed de novo and is entitled to take evidence again even 
of those witnesses who had already been examined ^ But if the remand is only 
to enable the Judge in the lower Court to record his reasons for his judg;- 
ment, a trial de no\o is ultra xires^ When the lower Court lias not properly 
carried out the order of remand, the case may be again remanded to it * 

Where a case is remanded to the lower Court for re-tnal the part es 
are, according to the practice of the Nagpur *Judjcxal Commissioners Court, not 
entitled as of nght to notice of the date fixed for rc-hearing ^ Nor arc they 
entitled to notice of the recei pt of records by the low er Court They are, hoiN* 

4 (18"6) 34 Sulh W R 31C (8r) Ijiag upon llie title} 

(1911) 11 lud Cm 0 r) (Cal) Note 32 

(192S) 1923 Bom 201 (202) 1 (1SC7) 8 Suth W R 28S (2S7) 

(1925) 1925 Oudh 627 (528) (1808) 10 Sotli \V R 491 (402) 

(1912) 13 Ind Cag 813 (814) 14 Oudb Cas (1874) 21 Sutli \\ li 7 (8) PlainUfl may 

321 prove his caso ui any wav be can 

Note 30 2 (18C5) 2 Sutb W R 275 (270) 

1 (1023) 1923 Mad 351 (362) (X8CC) 1 Ind Jur N B 101 

2 (1922) 1922 Ul 35 (30) 44 All 211 (16C0) 5 Sutb W R 124 (124) 

(See also (1914) 1914 Cvl G33 (C39, 3 (bee (18G4) 1604 Sutb U R Mu 39 (40) lu 

040} 23 Ind Cas C9 (70) reianading a sccoud ttmo Court 

(1909) 1 Ind Cis 913 (917 918) 30 Cnl 193 should point out tbo manner io 

The /ollotitnj decmorii to the contrary 
under the former Code thould be regarded 
as no longer good law i« tiriu oflheamcnd 

iicntofis 24 jn new Code — ' 

(1910) 0 Ind Cis 400(401) (411) 

(looo) 10 Mad L Jour 239 (239) 

(1899) 21 111 230 (232) 

(1871) 15 Sutb ^Y R 574 (575) vwvm.» u j - ■ 

3 (I'^OO) 1929 Lab 534 (535) Order of remand tbo lower amcllato Court 

cannot confer junsdictiou vvbicb tbe stautivllj tried the caso fullj on n* 

lower Court would uotb^^ebad Vat 


C) 

<r 4« 

ven I as A liilo tucludtg an eii|Uii) 
vt to wbilber bo bag lost tbe title 
vtbelktr be Si irccludvd from rc- 


(IJOs) 4 Nag L J lC0(tC9) 

(1672) 17 Sutb W R 70t70) „ . „ ^ 
{1J33JJJ33 Cvl 83(65) cC Cal U N 

{10 2jloOiud Cag 251 (2g2)tOuJli) 
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e\er, entitled to ha\e a reasonable date fixed for further hearing No fiesh O. 
^akalama^la is necessary in a remanded case® When a case is remanded in 
«cc£nd appeal to the »rst appellate Court the latter may ask lire trial Court 
to take additional evidence “ 


33 Refund of Court fee on remand 

Where a ren-and is made under this Rule the appellate Court is bound 
under S 13 of the Court Fees Act 1870 to order a refund of the Court-Fee * 
Tlicre IS a difference of opinion, however, as to whether a refund can 
be ordered in ca«cs in wluch a remand has been made, not under this Rule but 
under the Court's inherent powers The Judicial Commissioner's Courts of Nag- 
pur and Pcsliawar have held tliat a refund cannot be ordered in such cases ^ 
Accord*ng to the High Court of Patna also S 13 of the Court-Fees Act, 1870 
appLes only to cases of remand under tins Rule ^ The High Court of Lahore 
has, on the other liand, held that a refund could be ordered in such cases* but 
that the power is a discrcitonary one® 

WTicn an appeal is remanded as to a part, the appellant is entitled to 
a refund of a propornoiutc part of the Court-Fee ® 

34 Co(t« 

See the undermentioned cases * i 


35 Re^uion 

Remand under 0 41, R 23, — No revision lies bgainst an order of 
remand under this rule because such an order is appealable ^ Even if the order 
of remand is not justified under the terms of this rule it is not a case of want 
of jurisdiction within the meaning of S 115, as the Court has inherent 
junsdicnon to remand ^ 


4b (1670) 14 Sutb It 401 (402) 
(l&C8)OSathWll2Qi(20o) 

6 (1&04) 1 Sutli N\ It 27C (277) 
b (lOlG) lOlGSiud 03 (03) OSiudLIlliS 
Not« 33 


jiufttuld without any decisioa on the 
inocipal point on tho merits— Privy 
Connell levetsiDg de^uion on the 
altove points — Case remanded— Pnvy 
Council granted appellant the costs 
of the appeal 

tl033) 1933 All 21Q (217) 

(1670) la Sulh V\ R 30 (10) Co.ts of appeal 
can be lecoeeted only tf order of 
remand pro\ides for tlieoi e y by 
ptoMdicg that costs shall abide the 
result 

(1916) 1916 Had 429 (130) When case is 
remanded to lo\\Er Court because ol 
appellant a fnlure to sat out Ills case 
properly and support u by proper 
eaidence respoudciit is entitled to 


ItipUlU 

as 10 some of the reipoudcuts but is 
confirmed as to others no refund can 
be ordered 

Note 34 

(l&CC) 3 Suth W It C3 (bC) Case disposed 
of oil points (1) liuiitation, (2) res 


ture to award costs to ibo appellant 
aa question depends on uierils of 
ca<e 

Note 35 

1 (1673) 5 N W P H C R 14 (1C) 

(1933) 1933 Pe h 43 (49) Suit dismused ou 
plea of res judicata 
(1673) a ^ W P H C K 137 (133) 

2 (1921) C4 Ind Cas 43G (137) (Cal) 
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23, Remand under inherent power — ^An order of remand under theinlie 

5 pouer of the Court is not appealable Hence the question anscs whether s 
an order is rcvisablc under S 115 On this question there is a conflict 
opinion According to some dcci'^ions a rc\'ision does not lie in such case ® 
according to o her decisions a reiision is maintainable ^ 

A rcNusion will lie in the following cases — 

(а) Where an appellate Court entertains an appeal from an 
appealable order and remands the case ® 

(б) Where an appellate Court remands a case to a Court uh 
IS not competent to try it ® 

(c) Where an appellate Court remands a case to the loner Co 
directmg it to return the plaint under 0 7, R 10 in a c 
where the lower Court has junsdict on to try the suit ’’ 
See S 115, ante and the notes thereto 


24 R, 2 , 4 . [S o6j] Whete the evideDco upon the record 
^ sufficient to enable the Appellate Court to p 

re«ir* n" noimc© judgment, the Appellate Court uii 
Appellate Court may after re-settliDg the issues, if necessary, dna 
deurmine eaie deteimino the $ui(, notu ithstandiDg that t 
judgment of tho Court f} om whose decree t 
appeal is p/ efet i cil has piocccdcd u holly upon some ground otl 
than that on which the Appellate Court proceeds 
[1S77— S.oGo; 1S59— S. 3o3] 

Synopsis 

Note No I Nolo 

Scope ol the Rule I 1 Second appeal 


3 (1027) 1027 Hid 1100 (1100) 

[See iho (1J23) 1023 All ICl (4CS) 
Not eleir i'hctb"r reuiind was under 
inherent power] 

No rcusion Uea Lecause litre ts «o 
tjsHr/flhon o/jnrudiction — 

(1027) 1027 5Iad 335 (330) 

(1J27) 1J27 Mid 1111 (1112) 

(1021) 1021 Mad "IG (71C) 

Ao rfiuion iiri Ltcause no ease i» de 
ct led irii/iin S 115 — 

(1023) 1023 Horn 401 (401) 

(1012) 13 lud Cas 835 (>n5o) (Lah) 

(1011) 11 lud Cas 315 (310) 1311 Pun Ko 

No uO 

[See ilso (1010)0 Ind Cis 101 (402) 
VLah)) 

No retisioti heslecaiise anotler rtniely 
nr by uay of ajifol against thedeerte 
nftrr Tti atul is oirn — 

(1020 1021 I_»h 4&7 (437) 

4 (I02i) 102 j Cil 710 (71‘') 52CiI7»3 
mso) I'l'io Ml fOJ (<^0 
> 2‘) 102" Cal 401 (lU-l 
<1 4') U27 Cil K-0(s53) 53Cil UO 


[Sco also (1031) 1031 Lih 302 (3 
BcTision U 1 S calctlamcd Lcciu c 
altcruatne rcnied} lywaj of apl 
igaiQsl decree after remaud we 
entail dcliyj 

(1921) C3 lud Cas 853 (85S){ 111) LowerCo 
was held to liaio priclicilly d 
Itued to exercise its ]Uti diet 
when it remiuded lusteid of tt} 
case Itself 

[Sec also (102C) 10.0 Ml 55 {-<0 
All 27) 

P«i«o 1 htl 2 to he on grounJt of iri 
of junsdichon — 

(1031) 1031 Lah 302 (302) 

(tOij) 192j Mid 171 (172) 

/tension Jtld to he on gro mdt of • " 
rtalirrfgularUy — 
(t03l)lJ3l3Iadl(o) 

(1023) 1023 Mid 113 (113) 

6 (1000)3 Ml LJ 119 (123) 

C (1015) 1015 Mid 1223 (123J 1^35) 13 I 
Ca. 555 (^0) SJMailJiltl 

7 (1023) 1023 Lab 521 (^25) 


Bem\nd 
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e\er, entitled to lta\e a reasonable date fixed for further hearing No fresh 0 
^akalatnan'la is necessary in a remanded case ® When a case is remanded in 
seccnd appeal to the first appellate Court the latter may ask tlie tr al Court 
to take additional evidence “ 


33 Refund of Court fee on remand 

Where a remand is made under this Rule the appellate Court is bound 
under S 13 of the Court-Fees Act 1870 to order a refund of the Court Fee ^ 
There is a difference of oimuon, however, as to whether a refund can 
be orde-cd in cases lu wluch a remand has been made, not under this Rule but 
imder the Court s inherent powers The Judicial Commissioner s Courts of Nag- 
pur and Pcsliawar have held tliat a refund cannot be ordered in such cases ^ 
According to the High Court of Patna also S 13 of the Court-Fees Act 1870 
applies only to cases of remand under this Rule ® The High Court of Lahore 
has, on the other liand held that a refund could be ordered in such cases^ but 
that the power is a discretionary one® 

When an appeal is remanded as to a part, the appellant is entitled to 
a refvmd of a proportionate part of the Court Fee ® 

34 Costs 

See the undermentioned cases * 


35 Revision 

Remand under 0 41, R 23 , — No revision lies hgamst an order of 
remand under this rule because such an order is appealable ^ Even if the order 
of remand is not justified under the terms of this rule it is not a case of want 
of jurisdiction within the meaning of S 115, as the Court has inherent 
jurisdiction to remand ^ 


41j (16 0) 14 Sutli VV R 401 (40'’) 

(1666) 9 Suth VV R 204 (20s) 

S (1804) 1 Suth VV R 2 G (2 7) 
l> (1910) IJIC Siud 03 (03) 0 Smd L R 148 
Note 33 

1 (1018) lOlS Bom 157 (138) 42 Bom SC3 
(1034) 1J34 Mad 6i3 (644) 

(1930) 1930 lah in (442) 

(1927) 1927 Lah 692 (503) 

(1032) 1032 Lah 311 (311) 

(192 ) 1927 Lvh 106 (197) 

(193*’) 1032 All 041 (G42J 

2 (lOlS) 1918 Nag 2 1 (272) 

11933) 1933 Pesh 101 (104) 

(1916) 1916 Nag 17 (18) 12 Nag L R 12G 

3 (1918) 1019 Pat ‘’00(201) 3PatLJonrll6 

4 (1932) 1932 Lah 219 (200) 

(1933) 1933 Lah 135 (135) 

5 (1930) 1930 Lah 441 (442) 

(1933) 1033 Lah 135 (135) 

G (18CG) C Bulh VV R VIis 05 (CS) 

(191") 1917 All 314 (315) The remand aa 
to a part I as against all tie 

respondents — If adeciee is reiersed 
as to some of the respondents but is 
confirmed as to others no refund can 
be ordered 

Note 34 

(ISCC) 5 Suth VV R 03 (OG) Case disposed 
of on points (1) limitation (2) res 


judicata without any decision on the 
priucipal point on the merits— Privy 
Council reversing decision on the 
above points Case lemauded— Privy 
Council granted appellant the costs 
of the appeal 
tl933) 1933 All 216 (217) 

(18.0) 13 Suth VV R 39 (40) Costs of appeal 
can be recovered only if order of 
remand provides for them e j by 
providing that costs shall abide the 
result 

(1910) 1J16 Mad 420 (4S0) VV hen case is 
remanded to loner Couit because of 
appellant s failure to «et out his case 
properly and support it by proper 
evidence respondent is entitled to 
hia costs of appeal 

(1892)1^2 4inV N 215 (21C) Remanding 
Court has power to apportion costs-— 
Held that ordinarily costs must be 
left to abide the result — It is prema 
ture to award costs to the appellant 
as question depends on merits of 
ca 0 

Note 35 

1 (18 3) 5 N VV P H C R 14 (1C) 

(1933) 1933 Pesh 48 (49) Suit dismis ed on 
plea otrea judicata 
(1873) 5 N VV P H C R 137 (13S) 

2 (1921) G1 Ind Ca, 436 (43.) (Cal) 
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Bcuand 


SCH 


Remand under inherent power — An order of remand under the inherent 
power of the Court is not appealable Hence the question arises whether such 
an order is revisable under S 115 On this question there is a conflict of 
opinion According to some decisions a rciasion docs not lie in such case * But 
according to oher decisions a reiision is maintainable 
A revision will he in the following cases — 

(<?) Where an appellate Court entertains an appeal from an un- 
appealable order and remands the case ® 

(&) Where an appellate Court remands a case to a Court which 
IS not competent to try it ® 

(c) Where an appellate Court remands a case to the lower Court 
directing it to return the plaint under 0 7, R 10 in a case 
•where the lower Court has junsdicLon to try the suit ^ 

See S 115, ante and the notes thereto 


R. 24. [S oGj ] Whete tlie evidence upon the lecord is 
sufBcient to enable the Appellate Couifctopio- 
rewJr* ‘Vutbcien" Rouiice judgment, the Appellate Court luav, 
Appeiuk* Court may after ro-settling tho issucs, if necessary, dnall} 
djstermine case fin (Jeteimine the SHit, notwithstanding that the 
judgment of the Court from whose decieo the 
appeal is p) efet ) ed has proceeded wholly upon some ground other 
than that on which the Appellate Court piocecds 
[1877— S 5Gj; 1859—8.353.] 

- Stjnopsts 

bololto I ^ole^J 

Scope of the Rule 1 | Second appeal 2 


3 (10271 1027 Mftd 1100 (UOO) 

ISce Usa (IJ23) 1023 ^11 4GI (4M 
5«ol clear n Lethcr remand was under 
inherent power] 

2io rettsion lies because Here *s no 
usurpaitono/jtirisdtclipn — 

(1027) 1027 Slid 335 (330) 

(IJ27) 1027 Mad nil (1112) 

(1021) 1021 Mad 71G (710) 

^a rntiioH lirr lucaute no case t$ de 
cideJ uithin i> 115 — 

(1023) 1923 bom 401 (401) 

(1012) 13 lud Cis 8 j5 (Soo) (Lil.) 

(IJll) 11 lud Caa 315 (316) IJll Pun Ro 
^o 50 

(See also(lJlO) 6 Ind Cas 491 (492) 
(Lah)) 

rriuion lies because anolJer remedy 
,it Ij vay of aiieal ajaimt thedecree 
afler itmand is 0} en — 

(lJU) 1024 L»h lo7 (137) 

4 (1025) 192o Cal 710(713) 52 Cal 7»3 
(10'’0)1030 \U 64 3('^4) 

UOr>lJ17 C«l 401 (401) 

(IJ2-) lj.7 Lai bs/Ol'-.-S) 55 C, I 212 


[Sec also (1931) 1931 Lah 302 (302) 
Bcviaion was cutcrtaiued because lha 
altornatne remedy bj wa} ol 
asaiiisl decree alter remand waal3 
entail delay] 

(1921) 63 InU Cas 858 (S58) ( 111) Low ec Coarl 
was held to lia\e iracticallr arc* 
lined to csercjso Us jun dieUaa 
when it remanded instead uf tri“o 


case Itself ,, 

[See also (1920) 1920 AM 55 (X) ” 

Pfiuio 1 hel I to he on grounds ef 
of jurisdiction — 

(U31) 1J31 Lah 302 (302) 

(1925) 1925 Mad 171 (172) 

i7rriiio;i tell to Ite on jrou nit of s 
n«J trrri?u/rtrt/y — 

(1931) 1931 Mrtl 1 (5) 

(1923) 1923 Mad 113 (113) 

(1900)3 UlL 2 119(123) 

(1915) 1915 Mad 1223 (1231 I^M) 


7 (1923) 1223 Lah 524 (525) 


I. 


\\HHll AU’ELLML CoDllT MW DLCIDL FlN \LLi 
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1 Scope of the Rule 

This Rule enables the api>cUVc Court to dispose of a ease finall> with- 
out a remand if the cudeiicc on the record is suftiaent for the purpose'^ not- 
•withslanding that the api>cllatc Court proceeds on a ground eiitireli diftercnt 
from that on wlucU the lower Court proceeded Frior to Act, VII of 1888 the 
■word ‘shall’ occurred after the words “the appellate Court’ and so it was held 
that the appellate Court was bound to decide the case itself in the circumstances 
mentioned in the Rule ^ The word ‘shall’’ has now been replaced b> the word 
■“ma> and the appellate Court may now, if necessary, remand a case under the 
prc'cnt Code notwithstanding that the decision of the lower Court has not 
resulted m the cvcJusion of any roaienal eiidencc ' 

There is a conthet of opinion as to whether an appcallatc Court can, 
under this Rule, dcadc a ease without a remand on an issue not raised m the 
Court below Vccorduig to the High Court of Calcutta, the framing of a new 
I'isaa i3 not a re^cUltng' of the issues, and the appellate Court cannot, under 
this Rule frame such issue and decide it^ The High Court of Bombay, has 
on the other hand, held that though the point was raised for the fir»t tune in 
appeal, a remand was not necessary where u could be deaded on the eiidence 
on the record * It is submitted that the latter new is correct There is no reason 
why the franimg of a new issue should be regarded as nccessanij different 
from ‘ reseitl ng issues within the meaning of ibis Rule The true view appears 
to be that when a new case is pleaded in. the appellate Court, it will not act 
under this Rule unless the case anscs on the facts stated in the pleadings 
and the opposite party is not taken by surprise * 

In an appeal against an order rcturmng a plaint for presentation to the 
proper Court, the appellate Court, cannot dcadc the suit on the merits under 
this Rule the reason is that such a dcasion would be outside the scope of the 
appeal the same not be ng against the decree m the suit * 

2 Second Appeel 

See S 103, Note 2 and the following casesA 

Order 41 Rule 24— Notn (IS'O) 11 StttU \\ BCD (70) 

1 (16311 C All 378 (378) (18C8t 10 Butb R 3T1 (37t) 

(1805) 3 Sutl» VV RAet\lSl(15a) 


>1C) 12 

lad Vpp lee (P C) Rule do>.i not 
cntble appclKle Court to declare a 
— - . V nubt la faaour o( one ot the lartiea. 

Court witlioul tending tbo case to wbeie uo is^ue Las )>ecu framed on 

) 


recorded though trial Court b^d 
a i^orlion luadmis ible — Vppellata 
Court held justified iq dec! Jiug with 
out t remand 

2 (1332) I5i32 All W N 5 (3) (5) 

(l&Tl) 22 buth VN B 221 (22o) 


7 L BB7J] 

C (1927) 1327 Oudh 213 (219) 

Note 2 

1 Cant under the former Code — 
(li>S7)9 \U '>0rt (29) 

(1337)9 U12b(30) 

(1835) It Cal 199 (oOl) 
lia»7) 3 Sutb W B 499 (499). 

Cases Under He i resent Cw«— 
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Where \ppellite Court may pe\me Issues 


SCH. 


where Appellate 
Court may frame is 
sues and refer them 
for trial to Court 
whose decree ap 
pealed from 


R. 25. [S* 56G.] TV7tere the Court from -whose decree the 
appeal is preferred has omitted to frame or 
try any issue,® or to determine any question 
ot fact, which appears to the Appellate Court 
essential to the right decision ot the suit upon 
the merits, the Appellate Court may, if neces- 
sary, frame issues,^ and refer the same for trial 
to the Court from whose decree the appeal is preferred^ and in 
such case shall direct such Court to take the additional evidence 
required 

and such Courf^ shall proceed to try such issues, and shall 
return the evidence to the Appellate Court together with its 
findings thereon and the reasons therefor. 

[1877 — S. 566; 1859 — S. 354.] 


Synopsis 


Note No 

Legislative changes 1 

Scope of the Rule 2 

‘Has omitted to frame or try any 
issue " 3 

Distinction between this Rule end 
R 23 4 

May if necessary frame issues S 

‘ Shall direct such Court to take the 
additional evidence required 6 

What Court may try the issues re 
mitted 7 


Note 

Powers and duties of Court to which 
issues are remitted 

Remand, if open for re eonsiderstion by 
eppeilafe Court after return of find 
mgs See R 2C Note 1 tnfra 

New issues raised before the appellate 
Court 

Remand m second appeal 

Appeal 

Letters Patent Appeal 

Revision 


Oilier Topics 

Towet of Court to wliicli issue i» rtmitted SccNoteS, Pt (6) 

to lestore case disposed of ex yarle 

1 Legislative changes — 

The words ‘ and the reasons therefor" lu the second paragraph are new 


2 Scope of the Rule 


This Rule enables the appellate Court to temit issues to the lov.er 
Court for findings where the lower Court has failed to try an^ issue or determine 
any question of fact essential to the right deasion of the suit on the merits 


not 


Cases liftiicr present Code — Jltyh Court * 
power to interfere fchen fuidinf; of loiter 
Court ij lUialed I’j error of laic— Conflict 
of decisions —* 

(1914) 1914 Lah 08 (69) High Court has 
power to juterlete 

(1922) 1922 I'at 417(419) Endence impro 
pcrly rejeettd L> lower Court — Can 
High Court decide after taking into 
consideration that evidence under 
R 247 No (Pet Dawson Miller, C 3 , 
and Per Jwili Prasad, J ) 


(1932) 1932 Mad 545 (6o2) High Court can 
airiie at finding not recorded hX 
lower appellate Lourt instead olM 
ferttog the uialter to the lower 
Court 

(1933) 1933 Oudh 23 (30) All evidence ou 
record— High Court can detemiine 
qnestion without remand 
Order 41, Rule 25— Note 2 
1 (1920) 1920 P 0 07 (68) 43 Mad 637 *• 
Ind 4pp 70 (PC) , „ 

(1933) 1933 Alad 187 (100) From evidence 
appellate Court noticing that co 
sideratioD for suit transaction 
immoral— No I'.ue and finding 7 
trnl Court on that i>oiut— Remand 


I. 


Win nii Au'ellvtl Colut aiv\ decide ^I^\LEl 
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1 Scope of the Rule 

Tlus Rule embks ihc appclli'c Court to dispose of a ease with- 

out a rcnxand if the endenco on the record is sufticient for the purpose^ not* 
w.thstanding that the appellate Court proceeds on a ground entirely diflercnt 
from that on which the lower Court proceeded Prioi to Act, VII of 1888 the 
-word * sliair occurred after the words “the appellate Court' and so it was held 
that the appellate Court was bound to decide the case itself in the circumstances 
mentioned in the Rule ^ The word *sliall” has now' been replaced b> the word 
* inav ■ and the appellate Court ma> now , if necessary, remand a case under the 
present Code notwithstanding that the decision of the lower Court has not 
resulied*in the c\clusion of any material ciidencc > 

There Is a conflict of opimon as to whether an appeaUatc Court can, 
under this Rule dcade a case without a remand on an issue not raised in the 
Court below VccortLng to the High Court of Calcutta, the framing of a new 
I'^ae IS not a rc^cltUng of the issues, and the appellate Court cannot, undci 
this Rule frame such issue and decide it ^ The High Court of Bombaj , has 
on the other hand, held tliat though the pomt was raised for the first time in 
appeal, a remand was not necessary where it could be deaded on the cvadence 
on the record ^ It is submitted that the latter new is correct There is no reason 
wh> the frammg of a new issue should be regarded as neccssanl) diftcrcnt 
from ' rcscttl ng' issues within the meaning of tlus Rule The true \iew appears 
to be that when a new ease is pleaded in the appellate Court, it will not act 
under this Rule unless the case arises on the facts stated m the pleadings 
and the opposite party is not taken by surprise * 

In an appeal against an order returning a phint for presentation to the 
proper Court, the appel'atc Court, cannot decide the suit on the ments under 
this Rule the reason is tliai such a dcasion would be outside the scope of the 
appeal the same not be ng against the decree in the suit ® 

2 Secend App«»l 

Sec S 103 Note 2 and the followmg eases ^ 


Order 41 Rule 24 — Note 1 

1 0 \11 3"8 (378) 

(1>34) 1031 1’lt G30 (G32) 

(Ih 1) ir S 111 W R 211 (212) 

(IbG^) 10 s ih W R 4^1 (452) 

(1921) 10 3 iill (03 (COD 45 Ml 
<lJll)101iiU ’2 j( 2.C){M1) Apiellttc 
l-aWnrort to aetiie wilVi 
ii le i lo CMdei e on recoid the 
» bue-. 1 f t uu UUi II incil b\ the 
Court I'ltLoul the i ise to 

lower Court 

<lS9o) 17 Ml 112 (IIG) ‘’2 Iiid tpi 1 (P C) 
<1891)13 M153'(03) 17 liid Ipp 150(1 C) 

(1919) 1919 Cil 90 (97) 

<1919) 1919 Cil G72 (G73) 

(1394) 4 Mid L Jour 161 (IS2) 

<1S93) 10 Mid 299 (30I) (P C) 


out a teniiud 

2 (1632) lbS2 Ml \\ N 5 (3) to) 
(1874) 22 buth \\ K 221 (225) 


(1870) 14 iMith W RG9 CO) 
decs) 10 Sulli R 371 (374) 

(1805) 3 Suth W R Ut \ Ijl (Ijo) 

(1830)9 Mad 3oo (3jCj 
(13a0) 3 Mad 90 (93) 

3 CSee aUo (1917) 191" Cil IJC (19*)) 

(See alM (13SG) 12 i. il 2 J ClG) 12 
Vn4 V[/p It/j C) Rule no, 

eiiiile ippLllito Couit lo detlire * 
light lu favour of one of the lartie^ 
where no losuehi-, been framed oii 
the point Kid the u,ht ha ujt bci-u 
>4!t up 111 the lower Court] 

4 (IS75) 12 Doin H C R 23 (49) 

5 (1917) 1917 Cal 109 (175 4"5) 

[Sto iho (1J13) 20 lull Cis 074 (GT5) 
7 L 13 R 79] 

C (1927)1927 Oudh 213(21") 

Note 2 

1 Cavs HJidfr the fort tr Code — 

(lo37)9 Ml 29« (29) 

(1837) 9 Ml 20 (30) 

(ISS5) 11 Cil 499 (501) 

(1SC7) 3 Suth W R 499 (190) 

Caiti under lie iraent Coie—Uijh 
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Where Appellate Couet may frame Issues 


SCH. 


Where Appellate 
Court may frame is 
sues and refer them 
for trial to Court 
whose decree ap 
pealed from 


R. 25. [S. 566.] WHiere the Court from "wliose decree the 
appeal is preferred has omitted to frame or 
try any issue,® or to determine any question 
ot fact, which appears to the Aiipellate Court 
essential to the nght decision ot the suit upon 
the merits, the Appellate Court may, if neces- 
sary, frame issues,® and refer the same for trial 
to the Court from whose decree the appeal is preferred, and in 
such case shall direct such Court to take the additional evidence 
required ** 

and such Court" shall proceed to tiy such issues, and shall 
return the evidence to the Appellate Court together with its 
findings thereon and the 7 easons the7 efor. 

^[1877— S. 56G; 1859— S. 354.] 


Syiiopsts 


Kole No 


Legislative changes 1 

Scope of the Rule 2 

Has omitted to frame or try any 
issue ' 3 

Distinction between this Rule and 
R 23 4 

May if necessary frame issues 5 

Shall direct such Court to take the 
additional evidence required 6 

What Court may try the issues re 
mitted 7 


Note No 

Powers and duties of Court to which 
issues are remitted ^ 

Remand, if open for re consideration by 
appellate Court after return of find 
ings See R 20 Note 4 ® 

New issues raised before the appellate 
Court 10 

Remand in second appeal 12 

Appeal 12 

Letters Patent Appeal 13 

Revision 14 


Other Topics 

PoiTcr of Court to \^bicli i sue is remitted See Note d,l*t (8) 

to restore case disposed of cx parlc 

1 Legislative changes — 

The words ‘and the rcisons therefor" m the second piragcaph ira new 


2 Scope of the Rule 


This Rtile enables the appellate Court to remit issues to the louex 
Court for findings where the lower Court has failed to try any issue or determine 
any question of fact essential to the nght decision of the suit on the merits 


Court can <lelermtne questiom of fact not 
determined ly louer appellate Couit — 
(lOU) 12 lud Cis 925 (925) 30 Bom 1B3 
(1910) 191G Oudh 257 (204) 

Cases under present Code — Hiyh Court > 
pouer to interfere ulitn finding of lover 
Court is itUaUd by error of law — Conflict 
if decisions — 

(1914) 1914 Lali (38 (09) High Court has 
power to interfere 

no ’2) 1922 I’at 417 (119) Evidence impro 
pcrlj rejected b\ lower Court — CaU 
llith Court decide vfter t-iWing into 
I -iidcraiion that evidence under 
H 21 ■> So (Per Dtwson 'MiUer, C J . 
iid I ir Jw ila I’rvsad J ) 


(1932) 1932 Mad 545 (552) High Court can 
irnve at finding not recorded oj 
lower appellate Court instead of re* 
ftrring the matter to the lower 
Court 

(1933) 1933 Oudh 28 (30) All evidence cu 
record — High Court can determine 
question without remand 
Order 41, Rule 25— Note 2 _ 

(1920) 1920 1» 0 07 (03) 43 Mad 537 47 
IndAip70(PC) , ,, 

(1933) 1933 Mad 187 (190) From etidence 
appellate Court noticing that con 
sidcration for suit Iran'actiou J* 
immoral— No »s«;ue and finding ir 
trial Court on that point— 



I 


^^HERE \PrELLVTE CoURT M\.l FR VME ISSUES 
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Where the low cr Court lias not dispo'ed of the smt on a preliminary point within ( 
the mcanmg of Rule 23 but at the same time has omitted to tiy any material 
i-«ues or to determine any niatenal questions of fact it is not compe ent to 
Uie appel’ate C^urt to remand the wholccase under Rule23, butit ma^, ifneces 
Sarj, remit is«ues for findings under this Rule keeping the case on its own 
file 2 The appcPaie Court is not precluded from passing an order of remand 
under the pre'^ent nile merely because it would ha\e been competent to the 
Court under the c rcumstances to remand the case under Rule 23 3 

In an appeal from an order under O 7, R 10 returning a plaint for 
presentat on to the proper Court, the appellate Court has no power to remand 
1 ucs wluch would ha\e arisen if the lowei Court had entertained the smt ^ 

\s to the pomts of distinction between this rule and Rule 23 see 
Notes to Rule 23 


3 Ha» omitted to frame or try any issue * 

The rule applies only to cases in which the lower Court lias omitted 


under tin Rule should he made 
(IS.O) 4 Cal 741 (7iC) G Ind \pp la (PC) 
flSCO) 13 •'Xoo Ind Ipp IIG (42o l^G) (PC) 
(ls3o) ISOo \U N 70 (70) 

19'’7 Cal Sou (S5G) In the ah cnce of 
proof of some fact witbia Eiidcuco 
\ct S d2 what the appellate Court 
has to do Is to find whether or not 
there anv real contention that 
the writer was still aliioandif so 
grant a remand 
(lO^O) 1020 Cal 374 (374) 

(1919) IJIO Cal 157 (iSa) 

(1919)1910 Cal 945 (945) 

(19 C) 25 Suth W R 47 (47) 

(1929) 1029 LahClS (319) 

(1910) 1919 Lah <>00 (252) 1919 Pun Ro 
No Cl 

(1911) 12 Ind Cas o3 (54) (Lah) 

1396) 9 Mad 44 (4j) 
i8&4 7 Mad 8 (10) 

(1915) 1913 Oudh 4’1 (4‘’3) 

<19011 4 Oudh Cas 2'’4 (227) 

(1921) 1921 Smd lo5 (157) IC Smd L R 17 
S/e also fJ c foUoti.ini} ca»es — 

(1031) 1931 P C I’C (140) 63 All 190 5s 
Ind 4pp 173 (PC) 

(1S70) 2p Suth W R 140 (ill) Lower Couit 
haaiug come to no decision on a 
point ra =ed ilaiatiSin eppeal has 
a right to remand eaen thorgh the 
point IS aery trifling 
(1864) 2 Bom II C K G1 (04) 

(ISCC) 5 Suth W R P C 63 (06) (P C) In ai 
peaUblc cases Courts below should 
as far as possible pronounce opinion 
on all the important issues so as to 
obviate necessity for i icmtnd 
(1SG7) 2 Agra H 0 R 106 (107) Co defend 
ants — One defeudaut cannot bmd 
mother by his pledge to abide b^ 
reference to lent roll for i certMn 
Year for the decision of the pimctpal 
issue lu the ca^e 

(1867) 2 Agra H C R Cl (02) Judge sreuark 
as to certain fact without anvi ue 


being framed foi tiial doc not 
amount to judicnl finding 
[Seo also (1935) 193o Bom 216 (217) 
In a ca'>e which can be lemitted 
under thie Buie remand under B 23 
or under inherent powers should not 
ho made ] 

[See aUo (1933) 1033 Pit "06 (707) 
Appellate Court should not rashly 
order re trial which case can be 
reiuandod under this Buie ] 

[See also (193o) 1935 Pat 63 (63) Do ] 

2 (1915)1915 411460 (461) 

(1934) 1934 Lah 576 (579} 

(l93o) 193o Lah 161 (161) 

(1868)3 Agra H C E 140 (U7) 

(1929) 1929 Bom 176 (176) 53 Bom 835 
(1920) 1920 Cal 97C (977) 

(19'>C) U28Cal 051 (954 955) 

(1926) 1926 Cal 012 (912) 

(1906) 10 Cal \VN 422 (423) 

(190a) 9 Cal W N 64 (56) 

(1890) 3 Cal W N 325(328) 

(1897) 1 Cal W N 840 (341) 

(1864) 1 Suth W It 0(7) 

(1833) 12 Cal L Hep 136 (12o) 

(1876) 2a Suth W B 261 (2S5) 

(18761 2o Suth W R 3a (85) 

(1864) Suth M R Gap 361 (301) 

(1804) 18G4 Suth \V E Gap So7 (?a3) 

(1864) I Suth W R 290 (29") 

(1916) 1916 Lih 203 (299) 

(1925) 192a Mad 109 (170) 

(1923) 1923 Mad 227 (22o) 

(1890) 19 Mad 157 (159) 

(1094) 17 Mad 187 (ISS) 

(1917) 1917 Pat 463 (4G4) 

(1375)24 SuthW R137(13<) 

(ISiO) 14 Suth W R 380 (330) 

[See aUo (1675) 23 Suth W R 347 
(343)1 

[See also (1933) 1933 Bom 2al (251)] 
[See aho (1933) 1933 Lah 22. (2'’!)) 

3 (1399) 1390 All W N 2 (3) 

4 (192o)1925 OuJb 393(394) 29 0udhC s 21 
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WHEBE \PPELLiTE CoUBT MiY FK\3JE ISSUES 


Sen. 


5, to try any issue or to determine any quesuon of fact Hence nhere the loucr 
Court has not omitted to decide any issue or any question of fact a remand 
cannot be ordered under this Rule' merely for the purpose of enabling a party 
to produce evidence which ought to hate been given m the lower Court ^ 
It has however, been held tliat a remand can be made under this rule where 
the lower Court lias not arrived at its ilndmgs after a full and proper tiial.inis- 
much as, m such a case, the issue cannot be regarded as Iiaving been tned by 
the lower Court 3 

The omission by a plaintiff to press a certain point is, generally 
speaking, no ground for refusing to remit an issue on the point, if the lower 
Court has omitted to frame or try the same * 


4 DfslincUon between thi« Rule and Rule 23 — See R 23, Ho e 2 


5 May if necessary frame issues 

The appellate Court is not bound to remand issues under this Rule m 
every case in which the lower Court lias faded to frame or deade any issue * 
The question is one for the e'cercisc of the discreaon of the Court in each case^ 


Thus, where, inspite of there being no formal issue on a point, it has been 
tried by the lower Court after giving the parties fuU opportunity to produce 


their evidence and present their case 
necessary,' espec.ally where the 
Not« 3 

1 (1019) 1919 Cal 945 (945) 

(1909) 4 Itid Cas 1G8 (ICO) (Cal) 

(1889) 3 0 F L B 113 (114) 

(1914 1914 Oudli 103 (101) 

(1922) 1939 Pat 675 (577) lPfttC39 
(1928) 1928 Cal 648 (547) 

(1910) 0 Iiid Cn 499 (fOO) (All) 

(1900 1002) 1 LBU 143 (143) 

(1917) 1917 Pat 189 (140) 

(1893 1C Mid 299 (301) (PC) 


on It, a remand under this rule is not 
, point * 


(See also (1933) 1983 Pat 473 (473) 
linportvut evidence disregarCed by 
lower Court— Cave should be re 
invDded) 

(But seo (16C9) 11 Suth W It 35 (SC) 
Appellate Court has no power to 
send bacl> cB«e for trial upon issue 
not satisfactorily tried 6y Court of 
first inslaace) 

4 (1902) 4 Bom L R 818 (820) 

[But seo (1920) 1920 Cat 325 (S2G) 

N • '■> 


310 No itregulanty or prejudice to 
other partj — Order of remand cveu 
when all imtecials are on record is 
not bad] 

2 (16871 9 UI 513 (518 519) 

(1927) 1927 Bom 125 (120) 

(1924) 192* Cal 390 (397) 

(1919) 1919 Cal 830 (880) 

(1680) o Cal 2S3 (285) 

(1927) 1927 Lab 272 (273) 8 Lah 123 
(1919) 1310 Oudh 210 (217) 

3 (1897) 1897 All W N 90 (91) 

(I912)l5 1nd Cas 3 (5) (All) 

(1881) 1831 Vn W N 12 (12) 

(1894) 18 Bom 250 {2o5) 

(1885) 7 All 049(055) (PB) 

(1895) 17 All 117 (119 120) 

(1929) 1929 Lah 370 (377) 

(1899) 1 Bom L E 110 (112) 

(See also (1871) 15 Suth W B340 
(347)] 

(1923) 1923 Mad 718 (718) 


2 (1923) 1923 Cal 291 (292) 


further enquiry which 


4 (1927) 1927 All 410 (411) 
(1910)1910 Lih 119 (120) 


likely to 



I 
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\M crc tl c lower Court has not d.spo cd of the suit on a prcUminai > pointwithin O 
the mean ng of Rule 23 but at the same time has omitted to tr> aiiv matenal 
is'^ucs or to dctcrmjic am nutcnal quesuom of fact it is not competent to 
Ihe ap c’’a c C urt to rcn.and tl e whole ca'^c under Rule 23 but it ma^ if neces- 
sary, renjt IS ucs for tmdinga under tlu> Rule keeping the ca*e on its own 
file * Tl c apix: a c Court is not precluded from passing an order of remand 
under the pre cut rule merely because it would have been competent to the 
Court under the arcumstanccs to remand the ease under Rule 23 3 

In a 1 appeal from an order under O 7, R 10 rcturmng a plaint for 
pre cntai on to the proper Court, the appellate Court has no power to remand 
i«'L s w’uch would Imc aasen if the lower Court liad entertamed the suit ^ 

\s to the points of distinction between tlus rule and Rule 23 see 
Note- to Rule 23 


3 * H«* «mtlted to frame or try any ittue ’ 

The rule appl Ca only to eases m which the lower Court has omitted 


urdcr this sLouU W made 
(l3 0) 1 Cil ;U(T1C) C Ind Mp 
(ISC 3) 13 Moo Ini Vrp 110 {12j l2o) (PC) 
(U05) loOo \M N. N 70 CJ) 


Lcing frame I for trial does i ot 
antounl to judicial fiidiog 
(SCO aUo (1035) 1035 Bom 216 (217) 
In a c3»o irhich can ba remitted 
uuder till* Rule remaud under R 23 


(1 2.) 1327 CaI Sj5 (s^C) Wthe at cu o of 
pro^f ci vjmc fact within raidcnce 
Vet S 5' what tho ttpr>«Uato Cvutt 
ha* to dole to Cad whether or not 
tliirewa* any real coitlcjlion that 
thewnterwaa still alt\eau4>( so 
great a remacd 
(1 -3) 1020 Cal 3"1 (’71) 

<1313)1219 Calls? 15s] 

(1310) 1J13 Ca)0l5(Ji5) 

(IS'C) 25 Suth VV 1147(17) 

(1923) 1023 LahClSiGU] 

(191J) 1013 Lth ’,,0 (252) 1013 l*uu Ro 
No Cl 

(1011)12 IndCas 53 (51) (Lah) 


{1J31) 1J31P C 136 (110) o3 VUJJO 53 
, ,ladAppl73(lC) 

(1S76) 25 Suth W n 110 (111) Lo *er Court 
baaing come to uo decision on t 
point rai cd plaictiS lu appeal has 


or under inherent po vers should uot 
bo made ) 

(SesaUo (1033) 1033 Pat 06{70i) 
Vliellats Court should uot rashly 
order ro trial which case can be 
remanded under this Buie ] 

[See a]*o(103a) lOdo Pai CS (08) Do ] 
2 (1915) 1315 Ml ICO (401) 

(1031) 1331 Lah 5'C (5i0} 

(i03a) 1935 Lah 101 (101) 

(1808)3 Vgra H C R 14C (IIT) 

(1929) 1929 Bom I'-S (170) 53 Bom 33o 
(1920 1020 Cal 0.0 {9(7) 

(1920) 1920 Cal 054 [Dal Oao) 

(1920 1020 Cal 012 (012) 

1900 10 Cal WN 102 (423) 

1905) 9 Cal W N 64 (50) 

(1699) 3 Cal W N 325 (32S) 
(189.|lCanVN310 (311) 

(1804) 1 Suth W B 6 (7) 

(1833) 12 Cal L Rep 136 (13S) 

(1876) 25 Suth W B 281 (285) 

(187G) 2o Suth W R 35 (3a) 


ants — One defendant cannot bin I 
another 1> hie pledge to abide ba 
reference to lent roll for a certain 
year for the decision of Iho principal 
issue in the case 

(18G ) 2 Agra H C R 61 (62) Judge s remark 
as to certain fact without any i ue 


(1S90) 19 Mad 157 (159) 

(1394) 17 mad 187 (18S) 

(1917) 1917 Pat 463 (464) 

(1875) 24 Suth W R 137 (Idi) 

(1370) 14 Suth W R 380 (380) 

[See also {l87o) ‘>3 Suth W R 017 
(348)] 

[See also (1933) 1930 Bom 2jl (251)] 
[Sea also (1933) 1933 Lah 2'>4 (224)] 

3 (1899) 1809 Ml V\ N 2 (3) 

4 (1925) 192a Ouih 393 (394) 29 0udhCas21 
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Where ^ppella.td Court m\t fruie Issues 


Scu 


25, to try any issue or to determine any quesuon of fact Hence wheie the lower 
Court has not om tted to deade any issue or any question of fact a remand 
cannot be ordered under this Rule* merely for the purpose of enabling’ a party 
to produce evidence which ought to have been given m the lower Court ^ 
It has however, been held that a remand can be made under this rule where 
the lower Court has not arrived at its findmgs after a full and proper trial, inas- 
much as, m such a case, the issue cannot be regarded as having been tned by 
the lower Court ^ 

The omission by a plamiiff to press a certain point is generally 
Speaking, no ground for refusing to remit an issue on the point, if the lower 
Court has omitted to frame or try the same “* 

4 Dxtinclion between this Rule snd Rule 23 — R. 23 Noto 2 

5 May if necessary frame issues 

The appellate Court is not bound to remand issues under this Rule in 
every case in which the lower Court has failed to frame or decide any issue* 
The quesuon is one for the exerasc of the discretion of the Court in each case * 
Thus, where, mspite of there being no formal issue on a point, it has been 
tried by the lower Court after givmg the parties full opportumty to produce 
their evidence and present their case on it, a remand under this rule is not 


4 lUU VjIS 100 |1U^; t'-'<*0 

(1889) 2 C P L B 113 (111) 

(1011 1011 Oudh 103 (101) 

(1022 1021 Pat 575 (577) I Pvt 839 
(1028) 1028 Ovl 546 (317) 

(lOlO) 0 Ind Cas 190 ('00) (All) 

(1000 1002) 1 L B R 143 (113) 


LB 

310 Ho irregularit} or prejudice to 
other party — Order of remand even 
vvhea all materials are on record is 
not Ivd] 

2 (1687) 9 All 513 (518 519) 

(1927) 1927 Dom 125 (12G) 

(1924) 1024 Cal 396 (397) 

(1919) 1919 Cal 830 (83C) 

(18S0) 5 Cal 283 (285) 

(1927 1927 Lah 272 (273) 3 Lab 123 
(1919) 1919 Oudh 21G (217) 

3 (1697) 1697 All W N 90 (91) 

(1912) 15 Ind Cas 3 (6) (All) 

(1881) 1881 All W N 12 (12) 

(1894) 18 Bom 250 (255) 

(1885 7 All C4J (C55) (IB) 

(1895) 17 All 117 (119 120) 

(1929) 1929 Lah 370 (37 <) 

(1809) 1 Bom L B 110 (112) 

(See aUo (1871) 15 faulh \\ B340 
(34.)) 

(1923) 19’3 Mvil718 (718) 


l*l.e u ku . 

Important evidence disregarded by 
lower Court— Case should be re 
inauded] 

(But see (leCD) 11 Suth W R 35 (SC) 
Appellate Court has no power to 
send back case for tnvl ujion issue 
not eatisfvetorih tried by Court of 
first instance) 

1 (1902) 4 Bom L R SIS (830) 

[But see (1920) 1920 Cal 325 (326) 
Note 5 

1 (18C9) 13 Moo lud App 5.3 (583) (PC) 

(1928) 1928 Mad C35 (CSC) 

(1923) 1923 All 603 (COJ) 4o All 5C5 

2 (1923) 1023 Cal 2J1 (292) 

(1918) 1918 Mad 1159 (llCi) 

(1878) 22 SulU "V R IDo (499) 


(1879) 

ter of discretion claim for a dccla 
ration ought not to le lemanded for 
further enquiry which is lilclj 
entail delav and erpense) 

3 (1921) 1924 Bom 113 (114) „ 

(1907) 29 All 161 (195) 34 lud App 27 (1 J-' 
(1932) 1932 Lah 293 (294) 13 Lah 

Party knowing and failing to ai 
charge OJ ns— Remand IS not prop 
though issue is not clear 
(1876) 21 Suth \V R 275 (370) 

4 (192") 1927 111410(411) 

(191j) 1919 Lvh 119(120) 
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Eut where a pom is ncwli rased m the 'ippclbtc Court it sljould not be dc- O 
c ded without RiviiiR the oiipoMic pan> an opportutnt> to meet the new case ® 

A remand will not, howe\cr be ordered if the circumstances arc sucli that 
c\cn f the remand is granted it is unlihch that tlic part> asking for the re- 
mand, would he able to estibhsh the case he wants to make out In ordering 
1 rcir^ id under tlis ruli the api>cllaic Court should si)crif\ tic issues to be 
tned b> tl c lower Court * 

6 Shftll direct tucti Court to l4ke the 4<Idi(iotj4i evidence required 

Thc‘c words iddiuoi^al ctidcncc required leave a discretion to the 
appcl’atc Court not to diruct the lower Court to take further cvadcnce when 
it remards a ca^c for a tmding on a speafic issue on a consideration of the 
evidence in the ca«c * Where the appellate Court has not directed the lower 
Court to lake further evidence the lower Court maj"® but is not bound to 
do ‘•0 ^ 

7 what Court maj try tb« iiiue* romilled 

Where issues arc referred to the Court from winch the appeal was 
preferred no otlicr Court lus iKivver to trv tlicm ’ It lias been held by the 
Punjab Chief Court tliai an order renuttmg issues to a Court other tlian 
that from which the apiical has been preferred is not one without jurisdiction 
but IS onl) an error of jiroccdurc ’ WMicre during the pendency of an appeal 
to the High Court the lower Court liad lost junsdiction over tiic suit area 
owing to a re distribution of areas but the High Court directed the lower 
Court to submit tindings on certain issues, Held tliat the lower Court should be 
considered to lute retained the jumdicuon as regards pending suits and 
that even assuming that the lower Court had lost its junsdicuon to try tlic 

' (Sxc alio (1^9 ) ariJra v25 (32.) ilTty 

roes >«suc {tatoed lul iindiugcivcn Not* 6 

ou jont which would hwe hecii 
raired it correct jv«u« had Lcert 
Iramed— Ilinh Court m Mcoid ap 
I>cal ictuKd to rcunud (ut a i eu 
Ceding on that istue] 

(lots) lots Lah 2G1 (2C5] 

5 (1915) 1J15 Lah 2,il (2^1) 

Ccrf« J/aM/e toi cr Co irt CO i/tl take J ir 
• uand 



[See also (16S8) 1538 All \V N SI 
(81)1 

(But SCO (1381) 1881 All W N 75 ('"C) 
Omission to direct further cvidcnco 


[Ste also (1SC4) 1 Suth W B G9 ("O) 

Appellate Court evunot remand case • 

for re trial v >tli lustrnctions to 

frame new issues] of g\n g furO er eiidence •— 

(1874) 22 Suth \V B 390 (33) AppeUata (18CS) 10 Suth W R 491 (492) 
Court should not remand a case and (1668) 9 Suth lY R 294 (295) 
order the lower Court to call upon Note 7 

the jartics to submit to arbitration 1 (1907) 29 til CCO (GC2] 

But parlies may waive the irrcgw 8 (1886) ISSG Pun Be No 111 
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suit, the direction of the High Court should be considered as a transfer of 
the case to that Court ^ 

In the undermentioned case^ the Court of first instance omitted to 
try a certain issue The case went up in appeal before a Court ^Wuch had no 
jurisdiction to entertain the appeal The appellate Court, however entertained 
the appeal and remanded an issue under tius rule to the Court of first instance 
On the return of the findings, the appeal was returned for presentation to 
the proper Court The appeal then came before the proper Court It was held 
tliat though the order of remand was made by a Court which liad no junsdicr 
tioif to deal wnth the case, this was not a fatal objection to the result of the 
enquiry made in pursuance of the order and that the appellate Court which 
subsequently dealt with the case could take it into consideration*’* It has also 
been held in the case cited below that where an additional Distnct Judge has 
remanded the case to a subordinate Judge, the District Judge has power to 
transfer the proceedings to another subordinate Judge See also the un 
dermemioncd case ® 

8 Powers and duties of Court to which issues are remitted 

A Court to which issues are remitted under this rule can only try the 
issues and has no power to decide the smt which conunues to be pending 

in the appellate Court® Hence it has no power to refer the case to arbitration * 
Nor can such Court delegate its function of deading the remanded issues to 
any other Court ^ But where the High Court has remanded issues to the lower 
appellate Court for findings the latter can under O 41, R 28 direct the 
Court of first instance to take further evidence* or appoint a commissioner to 
examine witnesses under S 75 of the Code® 


^ ^ .-V w 233 (240) 

5 1S(0)21 Suth W R 353 (3o3) 

Note 8 


'ippcHate Court 

(IS^'O) 7 Cil L Rep 103 (lOo 106) Lower 
Court cauiiot allow issue remitted to 
be abandoned and try ca*=e on other 

Court 


(1^6S) 


(ISCO) 11 Sutli W R 77 (78 79) Held that 
un ter tJ e terms oftheren oncl order 
the lower Court had power to try 
the issue of ix):. esciou 
(But see (1870) 13 Suth W R tl {03) 
V\ here High Court made a rem-ind 


ordei mistakenly for the Irnl of as 
issue other than that which shouM 
have been remanded for trial and 
the lower Court disiegardmi; tlio 
order tried the proper issue H«U 
that lower Court s disregard of tlia 
High Court s order will uot eScct 
the merits of the case ] 

2 (1932) 1932 Rang 137 (137) 10 Bing SSo 

Remind order does not take away 
appellate Court s seism of case 

3 (1885) 7 111 523 (52G) 

(l90C)1906AmYN 221 (222) 

i (1892) 14 All 23 (21 25) 

(1900 29 AllGCO {GG2] 

« 1S99 All W N 137 (137 133) 

19 Bom 651 (552 653) 

(1927) 1927 Lih 7C9 (770) 

(1924) 1921 Lah 354 (355) 

(1913) 19 lad Cas 970(971} 1913 

No 105 „ ,,, 

{191C> 1916 Smd 93 (93) 9 Sind L R Hs 
(1909) 4 Ind 018 000(000) 3 Sind L B 
5 (1918) 1918 Lah 812 (342) ^ .. 

(1903)32 Lom 141 (415) District Couri 
may also itself take what onJene® 
it wants to take ,, , .a 

(1916) 1910 Sind 93 (03) 9 Sind L B 1” „ 
(1909) 4 Ind Cas COj (COG) 3 hmd U 
120 

C (1J25) 1925 Lah 39 (41) 5 Lab 252 
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But where i po nt iicwlj ra -cd iii the api)cl]aic Court, it should not be de- ( 
c ded without ^MiiR tlic opposite party an opjioriumtj to meet the new ease® 

\ remand will not, lionmcr, be ordered if the circumstances arc such that 
c\cn if the remand is granted it is unhkcly that the party ashing for the re- 
nund, would be able to cslabbsh the ease he waius to make out ®'‘ In ordering 
1 ren and under th s ruU the apiy Hate Court siiould specify tlic issues to be 
incd by the lower Court • 

6 SLftll direct (uch Court to Ikkc the eddition*! evidence required 

The-^c words additioi^l c\idciKc required leave a discrciiou to the 
appellate Court not to d rect the lower Court to take furtlter evidence when 
It remands a ca^c for a imding on a speafic issue on a consideration of the 
evidence in the ease * Where the apjxllatc Court has not directed tlie lower 
Court to lake further evidence the lower Court may® but is not bound to 
do ® 


7 Whkt Court mkjr try the ittue* remitlcd 

Where issues arc referred to the Court from whicli the appeal was 
preferred, no oilier C<iurt has power to trv them * It lias been held by the 
Punjab Chief Court tlui an order rcnmting issues to a Court other than 
that from which the appeal has been preferred, is not one without jurisdicuon 
but IS onK an error of procedure * Where dunng tlic pendency of an appeal 
to the High Coun, the lower Court liad lost jurisdiction over tJie suit area 
owing to a rc'disinbuiion of areas, but the High Court directed the lower 
Court to submit findings on certain issues. Held, tliat the lower Court should be 
considered to luve retained the junsdiciion as regards pending suits, and 
iliat even assuming that the loner Court had lost its junsdiaion to try the 


(S<0 alo (Ifo:) 21 Lom 32 j (327) 
M roug 1 »Lc (rimed but dadioggimt 
cn point wIjkIi would have been 
raivbd i( corred i<sao had leeii 
framed— Iltgii Court fu vecoiid ap 
l>eal teluved to rcmiiid lor a new 
finding on that invuel 
(1131&)1018 Lab 2C1 (2G5) 

5 (191S) 1015 Lab 251 (251) 

(1017) 1017 Cal lOG (107) 

(1022) 1022 \11 251 (282) 11 IH 571 

(1650) ImJ Lorn !• J 333 (333) 

(1671) 21 Suih W R 50 (00 Gl) 

(1872) 17 Sulb W RSOl (SCI) 

5a (1225) 1025 Oudh 07 (OS) 27 Oudh Cas 
SS3 

C (1680) 2 GPLR 113(114) 

(1000) 27 Cal 051 (000) 27 lad Ijp llO 


not one under R 25) 

(See also (16G4) 1 Sulb W R CO (70) 
Aijellate Court cannot remand case 
for re trial witb mstractions to 
frame new issues) 

(1874) 22 Bulb \V R 300 (307) AppelUte 
Court should not remind » case and 
order the lower Court toeallopon 
the parties to submit to arbitntion 
Rut parties may wane the irrcgu 


lanty 


Note 6 


1850 did not tciuxts the aipetlale Court to 
threet further eitdencc to be talcn itill if 
iiA* liefd IK (/<e/oPouiiiy cases uiilcrthat 
Code that the loner Court coKfd tal e fur 
fj er citJeiiee though the order of reiiand 


[See aUo (1638) 1833 All 1\ N 81 
(9»] , 

[But sea (1881) 1881 411 W N 7a (7G) 
Omission to direct further evidence 
to be liken — Still party entitled to 
adduce further evidence] 

See also the follouinj eases under 
Code of 1859 in uluch tf was held that the 
parties are entitled to Uaie an opioitunUy 
o/gntng farther endence — 

(laCS) 10 Suth W R 401 (402) 
(18C8)0Suth\VR 204 (205) 

Note 7 

1 (1007)29 411 CGO (GG2) 

2 (1686) ISSC Pun Ra No 111 
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Wheef Appellate Coukt m\t fr\me Issues 


SCH 


25, suit, the direction of the High Court shotild be considered as a transfer of 
the case to that Court 3 

In the undermentioned case^ the Court of first instance omitted to 
trj a certain issue The case went up in appeal before a Court which liad no 
jurisdiction to entertain the appeal The appellate Court, however, entertained 
the appeal and remanded an issue under tlus rule to the Court of first instance 
On the return of the findings, the appeal %vas returned for presentauon to 
the proper Court The appeal then came before the proper Court It was held 
tliat though the order of remand was made by a Court which had no junsdic- 
tiorv to deal with the case, this was not a fatal objection to the result of the 
enquir> made in pursuance of the order and that the appellate Court which 
subsequently dealt with the case could take it into considerauon It has also 
been held in the case ated below that where an additional District Judge has 
remanded the case to a subordinate Judge, tlie District Judge has power to 
transfer the proceedings to another subordinate Judge Sec also the un- 
dermentioned case ® 

8 Powers and duties of Court to which issues are remitted 

A Court to which issues are rermtted under this rule can only try the 
issues and has no power to decide the suit which continues to be pending 

in the appellate Court* Hence it has no power to refer the case to arbitration * 
Nor can such Court delegate its function of deciding the remanded issues to 
any other Court * But where the High Court has remanded issues to the lower 
appellate Couit for findings, the latter can, under O 41, R 28, direct the 
Court of first instance to take further evidence’ or appomr a commissioner to 
e\amine witnesses under S 75 of the Code * 


233 (210) 

5 (167CJ 21 Suth W K 353 (853) 

Note 8 


order mistikeuly for the Inal of so 
issuQ other tbiD tbftt wbicb sLouU 
bare bcea remanded for tual ood 
tbe lower Court disregardic:; tie 
order tried the jiropec issue HtU 
that loner Courts disregard of the 
High Court 3 order will uot 
the merits oi the case ) 

2 (1932) 1932 Rang 137 (137) lORangSSj 
Remind order does not tile anay 


ippellate Court 

(1890) 7 Cal L Rep 103 (10a IOC) Lower 
Court cannot allow iiisuo lemilied to 
bo abindoned and try ca°o on other 
issues 

(ISGa) 3 Suth W R lOS (199) Lower Court 
cannot try any other issue 
(ISOS) 9 Suth W R 3S0 (331) (Do) 

(1803) 10 Suth W R 303 (001) Court re 
ceiTing orders ol remand lor tabing 
some special evidence should condoo 
itself to such specnl evidence ilone 
(1SC9) 11 Suth W R 77 (78 79) Utld that 
under Ihe terms o/fbr rewan lorder, 
the lower Court hnd power lotrj 
the issue of possession 
[But see (1870) 13 Suth W B 91 (93) 
here High Court mide a remind 


Ko 
' T.r 


(1903)32 Bom 411 (415) District Court 
may also itself take what e''o 
it wants to take , , t> ui 

(191C) 191C Smd 93 (93) 9 Sind L B H _ 
(1909) 4 Ind Cas COo (COC) 3 bmd n 
120 

0 (11)25) 1925 Lih 39 (41) 5 Lih 252 
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Tic Court to wluch issues arc renutted must gi\c its findings on all C 
il»c i' uoi icniuicd It Is not oi>cn to « to decide only some of 
the ia>-uc and to sa\ that in the mcw of the law its recording a finding on 
the other s'ucs IS not neecssari ’ Where it is asked to submit a finding on 
an is'-jc alter recording ^uch evidence as nia> be produced by the parties it 
IS bound to gjxo an o,'i)or*utm> to both the iiarttcs to produce their evi- 
dence * Where the Court to winch issues arc remitted records its findings 
ex pmte w ihout givmg an> ixarty such an opportunity to produce his evi- 
dence, It ma> restore tlic cose and allow liun to produce liis evidence s 

\flcr a ease is remanded under tins rule the lower Court cannot add 
new part cs to the suit “ but it can bnng on record the legal rcprc'-emativ es 
of a deceased anveUant “ 

\s to the inicrprcUiiion of a remand order see the undermentioned 

ca'c 

9 RciDknd 1 / open for re conaideretion by eppcIUle Court after return of finding* 

Ste R SC ^c e 1 m/rt 

10 New limes railed before the appellate Court 

\s a general rule a new pooit not based on the ease pleaded or set 
up b> the panes in the lower Court, cannot be raised for the first tune in 
the appellate Court, and a remand cannot be ordered for the decision of 
such pojit ^ Uut the bar is not an absolute one and the appellate Court can 
tn a proper ease, remand issues under this rule, even on points not arising 
on the pleadings as framed > But this can be done only in exceptional ar* 
cumstanccs, for good cause shown, and on payment of all costs thrown avvaj ^ 

A remand can be ordered on a point not raised in the memorandum of 

appeal * 

11 Remand in second appeal 

The lligh Court in second appeal can remit issues to the lower Court 
under this rule ‘ (Sec also S 103 ) 


. (1874) 2t Sulli W R S33 (333) 

(1872) 17 &utliWR 407 (408) 

(1927) 1927 Mad 83 (31) 

(1894) 17 2Iad C9 (71 72) 

(1913) 19 Ind Cas 308 (309) G Smd L B 13a 
(1876) 26 Suth W R 55 (04) 3 Ind tpp 259 
(P C) 

2 (190G)30Rom 173 (188) 

(1892)14 m 8CG(371) 

r - ^ (19U) 10 lud Gas 922(923) (L R) 

would be Dicessary only i( decision 

cu Ibe otber point wai not accepted 

fy the aipellate Court — Appellate 

Court should be bold to have con 

firmed the decision thereon. 

Note 10 4 (1921) 1921 Lab 250 (253) 

1 (1916) 1918 pc 3 (4) 15 Cal 748 15 Ind 
App 91 (P C) 

(1933) 1J33 All 829 (830) 

(1875) 3 Ind App 259 (279) (P C) 

(1870) 2N W P lie B 23 (21) 

(1S"5) 19 Bom 212 (210) 

(1920) 1920 Cvl 14 (l)(ll) 

(1875) 24 Suth W B 121 (122) 

(1875) 23 Suth W B 160 (170) 

(1871) 21 Suth W R 333 (330) 

C p 0 311 .1 312 


order under 0 41 B 25 but an order 
ot remand in the escrciseol Inherent 
power) 
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Where Appell\te Court mw Fii\3in Issues 


Scu, 


12 Appeal 

No appeal lies against an order remitting issues to the lower Court 
under this rulei but U can be questioned in the appeal filed against the 
decision e\cntually armed at, after the receipt of finding from the lower 
Court.2 

13 Letters Patent Appeal 

No appeal lies under the Letters Patent against an order remitting 
issues under this rule ^ 

14 Revision 

See the undermentioned cases ' 


F,nd.„g> .nd .... R- 26. [S. 3G7.] (1) Such evidence anil 
denTe ‘to^*Le"pui*rn fiiidmgs sball hvin part ot the record in the suit; 
t^flndm and either party may, within a time to be fiseil 

by the Appellate ConrV present a memorandum 
of objections'^ to any finding. 

(2) After the expiration of the period so fixed for presenting 
Deieimmation of such memorandum the Appellate Court sbaU 
proceed to determine the appeal.® 

[1877— S. 567; 1859— S. 351.] 


1 (192C) 
1935) 
(1933 
(1933) 


(1935) 

(1927) 

(1930) 

(1924) 


(1933) 
2 (1920) 
(1933) 


(1920) 

(1927) 

(1921) 

(1005) 

(1920) 


Note 12 
1020 Cfil 503 (570) 

1035 411 140 (140) 

1933 Cal 490 (497) 

1933 Oudh 350 (351) AUotatioa o( 
0 43, R 1, Cl (u) b/ theOudb and 
Ulahabad Courts do QOt covei 
remind under this Rule 
1035 Oudh 383 (334) (Do) 

1927 Cal 042 (644) 

1930 Oudh 366 (368) 

1924 Biug 181 (131) 

[See also (1868) 10 Suth W B 209 
(210) Issue remitted to trial Court — 
Limitation for appeal Irom the appel* 
Jite Court’s decree runs not from the 
order of remand but from the final 
docuionl 
1933 Oal 490 (497) 

1920 Pat 735 (736) 

1933 Bom 251 (252) Order reraitlmg 
issues 13 Only an interlocutory order 
ind can be challenged m appeal to 
the Privy Council against tbo final 
decree— Principle ofS 105 applies to 
the Privy Couucil also 
1920 Cal 668 (570) 

1927 Oodh 490 (502) 

1924 Rang 131 (131) 

22 Cal 419 (422) 

1920 Lih 119 (119) Death of one of 
the plamtifls alter remand Legal 
icprcscutaliio not brought on record 
—Objection cm l.e tiXcii lit second 
ipreil 


Note 14 

1 (1880)1830 PUQ Re No 111 Appealhts 
Court m remanding i ease uudic 
R 25 to a Court other thin the 
Gouit which tiled the case cmceC 
lie sAid to exercise a jurisdiction 
1 Baled in It by law within the mean 
ing of B IIS 

(I93j) 1935 Bom 210 (21S) M hero irpt* 
late Court purports to leiuaud i 
case under its inherent power m* 
case coiered bj this Ku!« ‘ 

luitenal irregulinti m the crcrci « 
of its jurisdiction 
(1933) 1933 Cal 493 (497) 

may bo treated ii ipjiliounn i"* 
revision > 


is not a case decided d no rc 

sion lies , I., 

(1918) 1918 Lih 377 (377) “f.,! , 

R 25— Case is not • decided witu 

Iho mcinmg ot S 41 cf 
Courts 4ct and no reiUion j >5 
(1921) 1921 Lih 870 (371) Order under «• - 
,,,11 1... With onMin«\ 


t IS not * 
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byiio;Hi5 


\oto N 1 

AppelUtc Court to fix time for present 
me memo of objection* 1 

Effect of not filing objection* 2 

Sboll proceed to determine the 


•ppexi 

Unnecettory ri 
Second •ppexl 
Court fee 


i«$ion 


^otc No 
3 


1 AppetUte Court to fix time for precenting memo of objection* 

The appellate Court mu'.! ii\ a time within which objections to the 
firdmgs returned hj the lower Court should be filed * But the fiilure to fix 
a uinc i5 a mere techneal irrcgulinty and may be iffiiorcd if it does not in 
ait) \\a\ prejuibcc the jiart^ compl'umng of the same " Where no time is fixed 
for fihn^ objection^ they may be filed at any tune before the hearing ^ The 
licnod for tibng objections may be fixed at the time of remitting the issues 
It IS not necessary that it should be fixed only after the return of the findings ^ 

2 Effect of not filing objection* 

\\ here no objections to the findings arc filed witlun the tune fixed 
the Court niav in ns discretion allow or decline to allow the objections to be 
taken aftcniards > But Ous does not mean tliat the appellate Court can treat 
the findings received from the lower Court as final and binding merely because 
objections arc not filed ui tunc The appellate Court must examine the findings 
on their mcnis irusinuch as the rule says that after the expiration of the 
period fixed for filuig the objections the appellate Court shall proceed to 
determine the appeal ’’ (S<<; O 41 R 31 ) 

Where objection* to findings were not taken in the lower appellate 
Court which rermtted the issues, they cannot be raised for the first time as 
grounds of second appeal > 

3 SbxU proceed to determine the sppeel 

\t the hearing after the icmand, the appellate Court is to deteimme 
the appeal on the whole of the maicnal on the record, including the mdcnco 
and findings returned by the lower Court under the remand order ^ It is not 
open to the appellate Court to consider only the findings returned by the lower 
Court under the remand, and simply confirm the other findings without examin- 


Oid«r 41 Rule 26'-Nole I 

1 (I'CeiJa t^riHCK5o(0C} 

> (milJSGlna CasT3G (i3<) (Oudb) 

•3 llf>'30 1S81 U1 XY N 1^9 (1S8) 

4 (1010) 7 Ind Cis 547 (049) G Nag J U 109 
Note 2 

1 (16,o)7 411 70 (01 02) 

(18J8) 1803 Vll W N UO (119) 

(18 3 78) 2 All 908 (000 JIO) 

(1873) 5 N W P H C U 114 (Ho) 

(1872) 4 Ii W P H C R 73 (“J) 

(I6C8J 0 Suth W B 438 (4'’o) 

(1921) 1921 I-ab 225 (22G) 

(1890) 1390 Pun Re No 27 pige 77 
(looO) Pun Bo No 131 page 4^0 

ISce deo (1919)20 Ii)dCa4 3j(3C 
.7) (CaJ)J 

[Seo aUo (1870) 4 Cil744(7jl) C 
3nd App 15 (1* Cj] 

[But SCO {18CG) I Agri II C Bo0(5l) 
Vjpcliate Couit i4 not corny ele il to 


xUet tbo finding in lespoct of -which 
no objection i* prelerrcd within the 


3 (ISo^) 10 U1 28 ('’9) 

Note 3 

1 (1020) 1920 Cal 93 (94) 
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SCIT 


ing them on the ments ^ The appellate Court must take into consideration 
any objections to the findings returned by the lower Court tliat may be duly 
filed 3 But the absence of any objections is no justification for the appellate 
Ck>un not examining the findings on their ments (Sea Note 2 supra) 

It lias been held in cases under theold Code that the Couit which passed 
the order of remand under this Rule has no power to transfer the case to any 
other Court for disposal whether before^ or after* the return of the findings 
It IS submitted that under the present Code S 24 is wide enough to enable 
such transfers to be made 

Where the lower Court makes its return without giving its findmgs on 
bny of the issues the appellate Court can remit the issues again for a proper 
finding being giv cn ^ 

It has been held by the Punjab Chief Court^ that before the return of 
findmgs by the lower Court the appellate Court has no jurisdiction to dismiss 
the appeal for default {See also Note 4, mfra ) 

4 Unnecestary remusion 

Is it open to the appellate Court when the appeal comes on for hearing 
after the receipt of fresh findings from the lower Court to reconsider the views 
expressed b> it before the remand and to hold that the remand was improper 
or unnecessary’ On this question there is a conflict of decisions According to 
the great majority of cases^ thercis no decision on any matter when an ap- 
pellate Court remits issues under R 2$ andrhe entire appeal including matters on 
which the Court may have expressed its news before the order of remand, 
is open for consideration at the bearing after the remand Under this view 
It IS open to the appellate Court to hold that the order of remand previously 
made was unnecessary or improper and to disregard the findmgs returned by 
the lower Court Thus it may dismiss the appeal, after the findings arc received 
on the ground that the appeal as onginally filed was itself incompetent* It 
lias also been held tliat when a single Judge of the High Court makes an order 
of remand under R 25 and the case subsequently comes on for final disposal 
before a Bench of two Judges, the latlcr can go back upon the order of rc 
niand and the views expressed tlierem ’ But it has been held by the Calcutta 
High Court in the undermentioned case^ iliat an order of remand under R 2a i> 
an interlocutory order which, under the pnnaple laid down by tlie Pnv y Council 
in Administrator General of Bengal v Hook^ and R,ani K.irpal ' RupKMf* 

(1023) 1023 Oudh 50 (51) 25 Oudli Ca 215 

(1022) 1022 Oudh 236 (248) 25 Oudb Cas 18? 

(1022) 1022 Oudh 118 (120) 25 OudS 


. _ w .... tv Mad 556 

49 lud App 286 (P C) 

(1863) 10 Salh W B 230 (237) 

7 (190G) 1906 Fuq L B No 00 page 2"5 


1 


(19 6 19''(5 Mad 630 (332) 


) 
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\uU operate as ns jiihcafa and is binding; on the Court winch passed it, until O 
It s «ct 1 idc in apjiropnate jirocccdings 

An apjcllatc Court la not bound to reconsider tlie \iews expressed m 
l^c rc'n iTd order " 

Where thcaprcllatc Court lias heard argunicnts on some of the issues and 
expre ‘cd its \ie\s thereon and remanded other issues under R 25 it is nor 
bo^nd on the return of the tindings to hear the case de nova but may confine 
ccu’-'cl to arguments on the tinding* relumed® It has been held that a 
part> Is not entitled to raise new issues for the lirst time at the hearing after 
the remand ® 


5 Second spiseftl 

The findings of lower appellate Court upon issues remanded by the 
High Court in second appeal cannot be challenged upon the evidence as in 
the ca«e of iirst appeal hut object ons to such findings must be restricted to the 
lunits wi'hin which thf original pleas in «<.cond appeal arc confined* 

6 Court fee 

C' un fee i» chargeable -'n a memorandum of objections filed under 

th.j Rule * 


p,.dac.,.„ .t .d R-,27. [& OGS] (1) Tlio cities to an o 
diiienei evidence in appeal sliall iiot uo CDtitlcd to pioduce additional 
Appeiieie Court cMdoDcc. wliethei* oiol OT documeutaij , in tbo 
Appellate Coiiit But if — 

('/) the Com t from w Lose deciec the appeal ij> p) efei > eel has 
ictiHcd to admit CMdcncc which ought to ha^o been 
admitted,^ 01 

(6) the Appellate Couit refiuiies any document to be pio* 
duced*’ or any witness to be cNammed® to enable it to 
luonounco ;)udgmenV for firiy other substantial 
cause,® 


the Appellate Court may allow such e\idonce or document to bo 
produced or witness to be e\amincd 


(2) Wheieiei additional CAidcnce is uUoued to he pivdiiced 
b> an appellate Court, the Court shall recoid the reason^*^ foi its 
admission 

[1887— S jG8, 1859— « 355 ] 


8 (ISofl) 10 Ul ICi (ICo ICC) 

J (Ibf'lliesiPun Re No 51 
(18Co)3feutUWRNIi8 5(S) 

Note 5 

1 (1885) 7 Vll -07 (7C8 700) 

(1J2«) 1928 1 C 210 (221) (P C) 
(1*^5') 1885 All W N 225 (225) (P E) 


(1917) 1917 All 112(113) 

(1897)24 Cal 96 (101) 

(1924)1921 Lah 455 (455) 5 Lab 2C3 
(1884) 7 Nlad 52 (53) 

(1910) 8 Ind Gas 878 (878] 13 Oudb Cas 

(See also (188C) 12 Cal 37 (33) 3 
(Cut see (1684) 7 Mad 52 (53 54) 

Note 6 

1 (1932) 1932 Ul 52G (52C) 54 All 4C5 
(1928) 1928 Pat 85 (85) 
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Sen 


ADDITIO^VL BMDENCL IN APPELLVIE CoURT 


ALLAHABAD 

( 1 ) 


Local Amendment 


(2) Co iif/Mlic cxisliug Clause (b)’ into Clause (c) 

Synopsis 


Isolo i»o 

I Scope and object of tbe Rule 1 

II when additional evidence may be 

admitted in appeal— See Notes 1 
3 7 a and t) 2 

III Has refused to admit evidence 

which ought to have been ad 
mitled 3 

IV If the appellate Court requires 

etc 4 

(a) The appellate Court rcjuires 
any document to bo produced 5 

{b) Where appellate Court tcquirc* 
anj \Mtnoss to be cxauiiocd 6 

V To enable it to pronounce judg 

ment 7 

(o) Or for auv other sulstautial 

cause 8 

VI Discovery of fresh evidence 9 


Note No 

Vll Record of reasons 1^ 

(n) Additional OTiJciice be con ent 
of parties “ 

(6) Ptoccduio to be adopted under 


the fresh evidence 
IX Remand for trial de novo 
X. Court if can take notice of tubse 


Xlt Second appeal 

XIII Privy Council 

XIV Revision 


Othei Topics 

Addilioadl CMdeuic 111 appeal against car pfliW decree See Note 1 Pt (11) 

1 Scope and object of the Rule . > 

The general pnnciplc is lliai tl*c appellate Court should not tra\c 
outside the record of the lower Court and cannot take any cndcncc in appeal 
This rule cluadates the provisions of S 107, Cl (rf) of the Codc^ and is an 
exception to the general rule stated abote in that it enables the appellato 
Court to take addinonal evidence m the circumstances mentioned ther^ 
Therefore, the appellate Court is cntiUed to call for fresh evidence only when 
the conditions laid down ui this rule arc found to oust ^ On the other luind, 
the Court is not bound under the orcumstanccs mcntioucd m the rule, ^ 
allow additional evidence and the iiarucs arc not entitled, as of right, to the 
adnussioii of such evidence, the matter is entirely in the discretion of tho 
Court ^ It lias, however, been hdd in some cases that apart from thia _rmc. 

Order 41 Rule 27— Note 1 

1 (1031) 1031 P C 143 (148 140) 53 lud \pp 

254 10 Pal 651 (PC) 

2 (1017) 1017 P C 111 (115) (P C) 

(1035) 1935 ILing 3J (41) Put the piovisioiis 
of Ibis Rule cannot be U'-cd to test 

the evidence of Mitncs'-cs ^ Iqj 

3 (1923) 1923 Cal 300 (301) 

(1919) 1910 Cal 170 (171) ao , - . - , . n Jl, Ca» 

(1332)138 Iiid Us 253 (2 jJ) (lab) (1011)12 Ind Cas 332 (333* H 

(1910) 1919 Lali 123 (123) 327 Ca* 

(1915) 1915 Lali 323 (324) (1923) 1923 Oudli 100 (111) 20 Oudii 

(180a) 1 Oudh Cas IJO (201) CG t i i 3 

1.(1001)23 Ul 121 (122 123) (1930) 1930 Oiidli 110 (111) SUevi- 

(1933) 1333 nil lOM (1011) (1925) 1J25 lat 501 (501) 
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-n apiKl’iic Court can, miJcr general pruicip’cs of law* or under its inherent 
lower® jihini additional evidence But thc>c dcci&ions cannot be accepted as 
coruci in \ic\\ of the dcci'-ion of the Pnx> Council in ^'c50u// Issur v G I 
P ' winch Li>s down clcarlj lliat this rule can alone be looked to for 
taking additional ctidcncc and tliat the Court has no jurisdiction to adnut 
<_ch cndcncc m eases where thii rule docs not apply This rule does not 
ap, li as to prolubu the appellate Court from domg any of the following 
tluDbi 

(u) To take into consideration admissions by the panics before the 
appellate Court * 

(h) To issue a coninussiun for local mscstigation® or to examine 
and adjust accounts ** 

(r) To refer to books on lustor^, etc , which maj have a beanng 
on the facts of the ease’* {See Lvidcncc Act, S 57 ) 
tdj To send for jiapcrs from its own records or from the records of 
an> other Court and inspect the same ** {See 0 13 R 10 ) 
(c) To cvamu'c iiariics present in Court (O 10, R 2 ) See 
aho the undcnncmioncd ease 

Additional cvadcncc may be admitted even in an appeal against an 
ex parte decree ** Tlw rule is made applicable so far as may be to second 
appeals bi 0 42, R 1 *** But the rule must be applied to second appeals 
subject to the conditions under wluch a second appeal is maintainable Hence 
the High Court lias no i>owcr, in second api>eal, to adnut additional evidence 
for tljc j)-rj)o»e of entering into quesnons of fact But the High Couit maj, 
taidtc us inherent powers, remand a ease for retrial with a direction to take 
addiuonal evidence The rule applies also to appeals in incomc*taN proceed- 
ings,** but does not appl> to proceedings under S 195 of the Crumnal 
Procedure Code *® 

2 When •dditional evidence may b« adraiUed in appeal —See NotCv 1 4 7 6 and 0 

3 Hat refuted to admit evidence which ought to have been admitted ' 

The appellate Court may admit additional evidence if the evidence 

S (I >23) 192} P C 129 (13j) 2 Pat C7C 50 Evidence not to be allowed on point 

Iiid Aj p 183 (P C] Eitilaiued III 1931 not lu ii^suc and uob arising; on the 

P 0 lid (149] ilcadiiigsl 

(1027) 1927 Cal 110(142) 12a(l8i0) 13 Butli W K 323 (329) 

IBee (1033) 1933 LaU 323 (320) Mere 
CKainination of delendiiit on cet 
tun nninta wliifli were olsniifl is 

115 

PC 


tLut 1.60 


) 

1 Rang G501 

lla(1919) 1010 3l4d 17 (18) 

(1929) 1929 All 375 (37G) 

(1923) 1023 Ul 413 (113 14b(1929) 1929 All 375 (S’C) 

(1872) 9 Bom M 0 R 89 (90) 

(1926) 1026 Cal 941 (913) 

(1918) 1018 Mad 1150 (11C2) 


(Compare (1930) 1030 tU 220 (221) 



2723 


Additional Evidelcb in Appellate Court 


SCH 


27, in question was tendered in the lower Court but was improperly rejected by 
It ^ But \\ here the low er Court had properly rejected the evidence tlie appellate 
Court cannot admit the same * Where the low er Court had declined to lake 
certaji evadence tendered by a party as beuig, in its opinion, unnecessary, and 
passed a decree m his favour and the appellate Court takes a different view 
of the matter, it should not reverse the decree without gi\ing the decrec'holdeij 
an opportunity to adduoe the evidence which the lower Court liad declined to 
take 3 

4 If the appellate Court requires etc * 

Under Cl 1 (b) of the rule, it is only when the Court requires it 
(/ e , finds It needful) that additional evidence can be admitted ^ it may bo 
required (a) to enable the Court to pronounce judgment, or (b) for any other 
substantial cause but in either case it must be the Court that requires it upon 
Its apprecaation of the evidence as it stands ^ The Icgitnnate occasion, there- 
fore, for the cxerase of the discretion under this rule, is not, whenever 
bejore the appeal is heard a party applies to adduce evidence but when, on 
examimne the evidence as it stands some inherent lacuna or defect becomes 
apparent to the Court 3 It follows that addiQonal evidence cannot be admitted 


(ISOli IS 01^201 (203 '’204) nind tpplSO 

(p c) 

(1874) 22 Suth W B 263 (260) 

(10321 1032 Lab 202 (202) 

(lOlC) 1010 Lab 208 (200 210} 1010 Dun 
Be No 14 

S 1027 Mad 1005 (1005) 

23 Mad 447 (448) 

(1024) 1924 Oudb 252 (254) 27 Oudh Cas 

114 

(1018) 1918 Oudh 170 (171) 

(1915) 1915 Oudb 14 (16) 

(1928) 1928 Pat 113 (114) 7 Pat 90 
(1910) 1910 Sind 34 (34) 9 Sind LB 191 
Rule applies e\en to appeals from 
ex parte decree 

(See (1892) 14 All 350 (357 358)) 

2 (1879) 4 Cal 213 (215) Lower Court biving 
rejected document as not being pro 
pcrly stimped 

i^iidence not tendered in the irtal Court 
»n proper tin e — 


Others sot examined because trial 
Judge expressed hts opmo i that the 
point uat made out — AMellate 
Court reversing deei«ion — (Jnpott 
unity to produce the omitted en 
dcnce need not be gireu ] 

Note 4 

1 (1931)1931 P 0 143 (148) 53 IndApp2jl 

20 Pat 054 (P C) 

(1934) 1934 All 175(1 5) 

(1007) 31 Bom 381 (300) 34 Ind App 115 
(P C) 

2 (1931) 1931 P C 143 (140) 58 Ind App 254 

10 Pit 064 (P C) 

a 1034 All 918 (040) 

1934 All 175 (175 17C) 

(1934) 1034 Pat 264 (260) 

3 (1931) 1931 P a 143 (148 149) 53 Ind Ipp 

254 10PatC54(PC) 

(1934) 1934 All 948 (949) 

(1931) 1934 Cal 707 (708) 

(1931) 1031 Cal C27 (C2S) Cl Cal 112 
(W3S) 1933 Lab 547 (548) 14 Lib 152 
(1935)1035 Lab 655 (557) No lacuna 5o 
eiidence on record — Judge shooU 
not summon additiouil ovideoco 


(1933) 1933 Mad 407 (1081 
(1931) 1934 Pat CO (Cl) 



3 (1875i 23 Suth W R 03 (04) 

(1800) 0 Bom H C K A 0 88 (89) 

(1003) 30 All 807 (303 3G9) 

(1808) 22 Bom 253 (255) 

(1887) 9 All 339 (340) 

(1875) 23 Suth W RC3 ^01) 

. ' V 

) 
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vndcr I’us rule oii a prcUininari objection bifore the hcann? of the appeal 3* 
It 1 ', however, open to the i>ari> to point out tljc defect or to mo\e the 
Court to supply the defect * 

It was held m the undermentioned ca^cs* rcljinff upon certain obscr- 
\ai ois of the Pn\-> Couna! ui Itiirajit v Amar Stngh^ tliat additional evi- 
dence could he idnuttcd in apjical for reigns independent of the oxjstence of 
a’'> lacii:a or defect These deemons arc no longer good law since the 
ucc'io 1 of the rn\-> Council in Parsotini Thakur v Lai Moliar Thakur^ in 
which the ‘•lid new has been dcriniicl> repudiated 

5 The appclUle Court require* any document lo be produceil ’ 

W here a Court j cmuis docunicntar) cndencc to be produced under 
lh*s rule It should al‘o pernut oral cndcncc to be addu cd in order to prove 
1^0 r do uments > 

For nicanng of the wo'd ‘ re .uirci’ Slc Note 4 aboie 

6 where appellate Court require* any wilne** to be examined 

The appiUaic Court should n« t tike additional ciidcncc which impugns 
the tC'timon> of a witness who was called m the Cuurt below unless that 
witness Is gi\cij an opiwnunity to dear up the nustakc Otherwise, no witness, 
whatcicr his standin„, would be safe from adxerse judicial comment* 

7 To enable <t to pronounce judgment 

When the appellate Court finds itself unable to pronounce judgment 
ouing to a lacuna or defect in the evidence a» it stands, it may, as has been 
seen in Note 4 above admit addiupnal evidence* The ability to pronounce a 
judgment refers not to the ability to pronounce any judgment but to the 
abilitj to pronounce a judgment satisfactory to the mind of the Court deJiver- 


(lOiniOIud Ci* 332 (333) (CaJ) 
(low) 2 lud Ca* 005 (JOS) (Ctl) 
(IJ2.J 1J>7 I vh U (12) 

(101b) 1013 Lab 120 (121) 

(1032) 1032 Oudh 227 (220) 

(1025) 1023 I’al 113 (lU) 7 1’atOO 


Ordinwily it is not desirable to bear 
application tot further evidence 
under 0 41 It 27 C P Code until 
-il^llate Court has hoard appeal 
and considered tho evidence already 
on record 1 


135 

(See also (1033) 1033 Lah 823(823) 
Held on 1 icta that additional evi 
dcnce should Le admitted 1 
(1017) 1917 Vll JO (37) 

la(lJ07)3l Bom 381 (300) 34 Ind Arp 115 

(PC) 


Note 5 

1 (1013) 20 Ind Ca« 542 (543) (Oudh) 

Note 6 

1 (1914)22 Ind Cas 103 (10<) 1C Oudh Cas 
3SC 30 411 93 41 IaidApp7G(PC) 
N’l 7 



5 (1920) 1020 Vll 375 (375 370) 

(192..) 1925 411 268(209) 47 411 412 
(1J2C) 1920 Lah 20 (21) 

(IJ2ci 1920 Lah 60 (81) 

(IO2J1925 Mad 181 (182) 

[faee also (1030) 1930 Mad 343(343) 


Court to decide point conclusively 
%as held proper in the circumstances 
of the ca<e] 
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7, mg It 2 But the appellate Court should not, ordinarily, allow new evidence to 
be adduced in order to enable a party to raise a new point in appeal ® Sinularly 
where a party on whom the onus of proving a certain point hes fails to dis- 
charge the onus, he is not entitled to a fresh opportunity to produce evidence, 
as the Court can, in such a case, pronounce judgment against him and does not 
require any additional evidence to enable it to pronoimce judgment * 

8 Or for any other auhttantial c&ute 

The words for any other substantial cause must be read with the 
word requires in the beginmng of the sentence So that it is only where 
for any other substantial cause, the appellate Court requires additional evi 
dcnce that this rule will apply ^ The words or for any other substantial 
cause need not be construed in the narrow sense suggested by the doctnne 
eju'^dem generis'^ and power to allow additional evidence may be o’cerciscd 
when any pomt is required to be cleared up in the interest of justice ® But 
at the «ame time it should be remembered tliat jt is a power to be exerased 
cautiously and sparingly^ and only in exceptional cases ® Further, the new 
evidence should have a direct and important bearing on a mam issue m the 
case ® Subject to these general rules, additional evidence may be admitted in 
the follow ng cases — 

(1) When the party wishing to produce the additional evidence was 
unable, through no fault of his, to produce it m the trial 
Court ’ 

' (l92o) 193:> Mad 44t (44C) 

S 1019 All 49 (49) 42 AIMS 

1931 V C 143 (148 140} &S Ind SrP 

> 


4 (lOlS) 1913 Pit 253 (253) 1 Pat L Jour 435 
[But see (1929) 1929 Pal 321 (325) 
Obviously genuine documcuts not to 
bo rejected on sueb tevbuical groouds 
IS that they were produced too Ja'c] 


5 (IJ12) 15 Ind Cas 2a0 (251) 35 Oudh Ca> 
2 j3 

a 25Sutb V\ 11240(217) 

12 Sutb\VR2l5 (240) 


(1911) 12 Ind Cas 332 (333) 11 Oudh Cvs 

I (1912) U liid Cas 140 (111 112) 30 Mad 
47T 

(1915) 1915 Mad 702 (702) 

(1923) 1023 Lab 581 (535) 

[But sec (1923) 1923 OndU 109 (ill) 
20 Oudb Cas CO] 

M19M) uaj C-il &7« (^91) 51 Cal 19a 
(1ft' o) 21 Sutb NV It 325 (320) 
llOSl) 1031 l-vi isi (1S2) 


cross examining «itne»s ^ 

loHcd ] „ , , 

7 11905)27 HI 031 (051) 32 Ind Ipp 

Oudh Cas 317 (P C) ..itl.Cel 

(1933) 1933 All 101 (lOG) JudfiO 

on affidavit that document* 
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(2) When c\idciii.e has been taken by the lower Court so imper* O 
fcctl) that the apicllalc Court cannot pass a satisfactory judg- 
ment • 

(3) When throujjh the negligence of the guardian of a imnor party, 
an imporfaiu document was not pioduccd in the lower Court® 

(4j For Ollier instances, see the following ca'Ca ( 

But il (. proMstuns of this rule arc not intended to allow a litigant who 
has been unsu ccs^ful in the lower Court to patch up the weak parts of liis 
ca c and nil up the «mUi^on m the Court of api>cal ” Il is not the business 
of the appellate Court to supplement (he cndcncc adduced by one party or 
the other in the lower Court*® Hence, in the absence of satisfactory reasons 
for ilic ron-pioJuct on of the evidence m the trial Court additional evidence 
should not be admitted m appeal** as a party guilty of remissness in the lower 


Coun i» not entitle 1 t<> the induljjcncc 


II t < (3 u ) It li< r kI i. 


LcJ ( jv Lv lliC in<ll itc Cviitt 
<1 Jil) ‘‘III I lo1 (13*) trt Siud L B 17 


(ItTf) 

'uu Cl tct surj live couiuaoD tie — 
Addilioii il evidence invyit tlloncd 
ni-JlJ23Cn 2iij(2oC) certified copy 
ui V doL iiucut not oflctcd lit evidence 
Jt the I inn irv Court coairouutof 
the point not liivuigUen dihputed 
— Sntb documciU iniv to idmiUcd 


Hte sUnC of cvsfl when defendant 
had no means of explamiiiB anaj 
viiv huipoed idmission tberciu 
Jftll fiut Coucl was wrong in 
tcccpliiig fcvino ni d lower ncIUte 
Court was ri„ht in sending for 
defendant and cxnminiug fmn on 
the vul locl 

(1021)1021 V B 1C (18) 4 UBRSj 


of being allow-cd to give fuithcr cvi- 


cv idciicc 

(lolH) ni<t OullMOftfOG) Pvrtv hiving 
icioM to 'iifpoe that a ceitun 
document would le chillcuged 
(lOlS) 1013 Cil 71J (750) 

(1017) 1917 Mid 180(180) \dmi«ioj of 
ongmal document when secoudirv 
evideuee of ila eoDfents bad L«eu 
given lu the lower Court 
(1013)21 Ind Ci» CIO (G21) 33 All do3 
Vdditioiial ovideuce is toittcstalion 
of inottgiso deed— -Efloct o£ lecent 
1’ C decision 

(1010) lOiO Cil lOCo (lOGT) Elueidition 
of obsolete or pioviucnl oxinesvion 
(1931)1931 PC If3 hfS 14J) CSlidAim 
251 30r»tC54(l'C) 

(103o) lOdjIting 21 (•>2) 

(1932) 1032 Mad 118 (151) 

(1932) 1932 Mad 700 (713) 

(16CC) C Sulh W R 2G2 (■’05) 

(1917) 1917 Cal 711 (712) 

(1921) 1921 All 403 (40S) 

(ISCS) 10 Sulh U R 402 (107) 

(1932) 1932 Lih 135 (13C) 

(1898) 20 All 2C0 (207) 


301 


(1917) 1917 Alvd 153 (158) 
(1SS2) 1832 411 W N 5 (5) 
(I9i2)17 Suth W R SOO (201) 



\DD1TI0N\L EvIDE'JCE I'I APPELLATE CoURT SCIL 

7, dence under thas rule So a party who had ample opportunity to produce 
certain evidence m the lower Court but failed to do so^® or elected not to do 
sole cannot have it admitted in appeal 

The inadvertence of the party” or his inability to understand the legal 
issues involved^® or the wrong' advice of a pleader^® or the neghgence of a 
pleader ^ does not constitute a 'substantial cause ' within the tneanmg of this 
rule For other cases in winch additional evidence was not allowed, sec the 
following cases 2i 

9 Discovery of fresh evidence 

The mere discovery of fresh evidence subsequent to the deasion of 
the lower Court is no ground for its admission in appeal^ unless the appellate 
Court requires the evidence to enable it to pronounce judgment or requires it 
for any other substantial cause ^ If the latter condition is not present the 
propc’- course is to apply for review of judgment and not for the admission of 
additional evidence in appeal ® Even where the appellate Court requires the 


11 (1020) 1020 P C 81(83) 47 Cal6G2 17 lod 
\pp 11 (P C) 

(1018) 1918 Pat 253 (254) 1 Pat L Jour 
135 

(1871) 15 8ulb ^Y R 507 (510) 

(1026 1920 27 vg 18C (137) 

15 (187l)lOSulli\VR2ll(n2) 

(1015) 1915 Mid 66 (GO) 

(1019) 1910 Cvl 637 (641 642} 46 Cal 110 
(1887) 9 111 306 (363) 

(1919) 10 OOodbSTj (331) 

(193^1 1922 Bom 117 (148) 

(1021 1921 111 231 (2d2J 
(1871) 10 SJlli W R 211 (212) 

(1927) 1927 ^ag 893(393) 

(1931) 1931 Oudli 298 (300 301) 

(1927) 1927 Lab 272 (273) 8 Lib 123 
(1912) 16 Ind C^<^ 887 (830) (Oudh) 

(1917) 1917 Mad 547 (550) 

(1932) 1932 Mad 709 (713) 

16 (18S3) 12 Bom 217 (257) 

(1905) 1905 Pun Be No 51, page 181 
(1915) 1916 Mad CS (09) 

17 (19'’0) 1920 Pat 2GG (2CG) 5 Pal L Jonr 

203 

18 (1924) 1924 U1 538 (539) 40 Ul 2C1 

19 (1930) 1930 Bom 272 {2i2) 

20 (1032) 1032 Lab 93 (Ot) 

(1924) 1924 Lab 444 (447) 5 Lab 84 
(1930) 1030 Sind 318 (324) 

(1J25) 1925 Mad 793 (793) 

21 (1573) 19 Sutb M R 83 (69) Docuroeuts 

alleged to be burnt butonedoenment 
sought to be admitted in appeal on 
the ground that it had escaped the 
teiienl destruction— Rot to be al 
lowed without proof of its genuino 

(18<^) 12 Cal 219(224} 12 Ind App 183 

(PC) Fvidence as to special means of 
knowledge wuhm S 32 Lvidence 
Act 

U ‘■'•y 15 Cal 7Cj (770 771} Additional 

c^ijetice to prose genuineness of a 
Uccuinenl held lylho lower Court 


to be fabcicatiou 

(1911) 10 Ind Cas 315 (316) 1911 1 uu ReNo 
5^ Appellate Court susiectmg 
that false eridence would lo gnea 
Note 9 


1 (1907) 31 Bom 381 (390) 31 lud Vpp 115 
(P 05 

(1934) 1934 All ITS (176) 

(1925)1225 411508(509) 

(1924) 1024 Bom 227 (■>28) 47 Bom 671 
(1904) "S Bom 4 (7) 

(1076) 12 Bom H 0 II 247 (249) 

(10 o)192C Cal 941 (943) 

(1923) 1923 CaI3<3(274} 

(1919) 1919 Cal 16 (46) 


<1911 
(1915 
(1J2T 
(1918 
(1911, 
(1903 
(lJ25i 
(192:' 
(192: 
(19201 
(U18] 
2 (1929] 
(19271 
1J24; 
1923] 
1920) 
;i872j 
;i9Jij 
:i9iGj 
1919) 


.1919 Cal 287 (200 201) 

1 1915 Cal 407 (103) 42 Cal C7a 
>1927 Lah 574 (5i7) 

' 1918 Mad 1159 (1102) 

9 Ind Caa 251 ('’o2) (Vfad) 

31 Mad 111 (lie) 

1925 Nag 281 (288) 

1922 Nag 119 (120) 

1022 Pat 28 (23) 

19’OPat 107 (103) 

1918 Pat 273 (276) 

1929 Pat 245(247) S Pat 77a 
1927 P G 123 (I2i)(p Cj 
1924 Cal 1071 (1072) 

1923 Cit COO (C0() 

1920 Cal 613(814) 

17 Sutb W B 47 (47) 

132 Ind Cas 6(6] (Lah) 

1916 Mad 538 (539) 

1919 Mad 17 (18) 


1926) 1920 Oudh 74 (75) 

1903)31 Lorn 331 (390) 34 Ind Vipn> 
(PC) 

(1934) 1934 Ml 175 (I'C) 
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cndc.Kc <o di co\cicJ, it sliould not be adnuttcil unless it is shown that the O 
ran' lull e\.cta<'ci due diliKcticc^ 


10 Record o( reaton* 

Wlicic'cr the ap]>cllatc Court admits additional cuclcnce it should 
record its rca'on for do ng s) * It is a salutary jironsion wluch operates as a 
check agai ist i too cas> reception of evidence at a late stage of litigation 
and il c ‘■la’cnicni of reasons nia> inspitc conlidcncc and disarm objection 
Eut ilub pro\a‘ion is onl> directory and not niandator>^ and the failure to re- 
cord reasons docs not make the cxidcncc inadimssiblc ^ A contrary \ie\v lus, 
houc'cr, been c\p-c ‘cd in the undermentioned eases* It is submitted tlut it 
lb opixi'cd to the decision of the Pm-y Council in Gartea Gobind MundaVs 
ease** where u is laid down tliat the jirovision as to the record of reasons is 
not a condiiion precedent to the reception of the c'ldcncc, and cannot, there- 
fore, be accepted as correct 

The rcavins need not be recorded in a separate order provaded they 
arc embodied in the judgment of ilic apjicUatc Court ® V, mere reference to 
the ‘pccu’ior circumstanrcs of the ease * or a mere statement tlut the evidence 
i ncccssar> to pronounce judgment’ is not enough compliance with the require- 
ment as to recording of reasons The issue by the appellate Court of a commis- 
sion for l^cal investigation is not the same tiung as the admission of additional 
cvidcrcc, ard no reasons need be recorded for issuing such commission ® 


11» AddittonftJ evidence by content «{ perlie* 

U here parties consent to the admission of addiuotul evidence the/ 
cannot afterward object to the rcccpt on of such evidence * A party in whose fa- 


< (l CO) 1 vO tab 1004 (1007) 

Note 10 

1 (1031) 1 31 PC 173 (177) (PC) 
(1034) 1 <34 C4l C27 (C3-«) 

(1034) 10’4 Cal 707 (70S) 
(1033) 1 j 33 3Iad 407 (40-) 


5 


a lOOOCrtl 813(314) 

1027 CallSG (128) Dibsentmc from 
lOlOtaino (171) 

(1003) 2 Cil L Jour 4 n 
(1&S6) 12 Cat 37 (88) 

(See (1884) 11 Cnl ISO (U2 113)) 
(1860)l2 6uth WR 62 (53) 

(1660) 11 Sutb WR47 (4S) 

ISro (1870) li Suth R 23G (237)] 

3 (1926) 1J20 Cal SGO (370) 


(1917) 1917 Cal 201 (202) 

(1902) C Cal \V N 31 (82) 

(1&G7) 7 Suth ^\ R 313 (313) 

(1608) 10 Suth W R 228 (229) 

(18G9)llSulh W RG(7) 

(1&G9) 12 Suth \V R 245 (21C) 

(1870) 13 Suth W R 85 (&G) 

(IB74) 21 Suth W R 410(418) 

(1875) 21 Suth V\ R 20 (21) 

(1&"7) 20 Suth R 5u (7C) 3 Ind App 259 


7 (1031) 1921 All 303(304) 

(See also (IS'-Q) 14 Suth W R 19 (2' j 
Bit fee the folloivxng cases dec ^ c, 
under Code of 1859 — 

(1869) 3 Rene L R 218 (221) 

(1869) 12 Suth R 245 (210) 

(1870) 13 Suth W R 323 (329) 

6 (1932) 1932 AU 270 (271) 

Note 1 1 

1 (1909)3 Ind Gas 465 (4G5) 20 C- 7 
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27, vour an order for the admission of additKmal e\idence is made, cannot sub'e* 
quently attack it ^ Similarly, a party who has taken advantage of the order for 
the adnussion of additional evidence and lets in such evidence cannot himself 
subsequently quesuon the order ® 

12 Procedure to be adopted under Ihic Rule 

The formalities as regards the admission and recording of evidence m the 
original Court apply to additional evidence takeninthe appellate Court ^ Theap- 
pel’atc Court IS not authorised merely to fend a document to the thumb impres- 
sion bureau and act upon their report * The issue of a general commission to 
try an issue is not warranted by this Rule If additional evidence is required, 
It should be taken by the appellate Court itself or the appellate Court should 
direct It to be taken by the lower Court* '* 

There is nothing illegal in an appellate Court first ordering addiuonal 
evidence and then canceliuig the order and remanding the case for re trial, 
for, there is no decision of finhlity in the oxerase of the discretionary 
power conferred by the Rule^ 


13 ApplicAtion to put In evidence 

The Rule does not require an appUcaUon for the admission of addi- 
tional evidence But such an application is not prohibited , for, although the test 
of admissibility of additional evidence under this Rule is the rCQUirement of 
tho appellate Court on an appreciation of the evidence as it stands, it is opcJi 
to a party to point out to the Court any defects in the evidence on the record 
{See Note 4) In fact the existence or otherwise of such an application seom» 
to have been regarded as an indication of whether the Court required the 
additional evidence ^ 


14 Opportunity to opposite party to contett admiiiibilily of or rebut the fret^ 
evidence 

When additional evidence is sought to be adnuited in the appeal, the 
opposite party should be given an opportunity to contest the admissibihij 
of the evidence^ and to adduce rebutung evidence * But failure to give such op- 
portunity docs not vitiate the proceedings if it has not caused any prejudice to 


the op posite party * 

lud iipi2i(PC) 

Lbce (1923) 1023 Bom Xi (15) 

Bom 12} 

2 (1023) 1923 CaI 492 (493) 

3 (1875) 24 Suth \\ R 325 (32G) 

(lOa**) 1923 Nig 110 (120) 

Note 12 


2 (1915)1910 VU 112 (113) 

[Sco al»o (1932) 1932 I’at 352 (352) 
11 Fit 7b2 Suit on promissory note 
— Vllegcd allcntiojiii — Opinion ob 
cviuci by appclUte Court iboutdate 
c( ^timpbcld lu&dmisslble] 

3 (IBSb) 1 C I* L K ICO (ICl 11,2) 

4 (IHbl) 1SS7 VU W N145 (Uj) 

Note 13 

1 (IJIu) 191 j MvJ -89(58-1) 

UOUij IJlu lilt 2'’5(55r) 


(1917) 1917 Mil 158(1-3) 

Note 14 

1 (1924) 1921 Uil 403 (401) 

(1927) 1927 Lub 11 (12) 

(1923) 72 lud Cis 239 (211) [I u) 

2 (1930) 1030 Ul 220(321) 

(1934) 1934 Lab 4G2 (1G4) 

(192o} 1925 Cat 671 (C72) 

(U25) 192o Cvt 03 (too) 

(1923) 1923 Cvl 300 (J02) 

(1921)1921 Cal CGI (C72) 

(1917) 1917 Cal 20l (203) 

(1924) 1921 Lah 038 (G39) 

(1021) 1921 Lab 279 (290) 

(1915) 1915 Lab 323 (321) 

(192o) 1925 Mvd 191 (183) . ,, 

(1913) 18 In 1 Cvs 8 j 7 (6-9) 9 
11312) 15 I.,d C« 2.0 (2.0 1. 
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15 Remand for trial de novo 

Tic Ru’c contcniphtoa di»i o^al of ihc case on the mentsbythc appel- 
late Court Itself* ^\hc^c the appellate Court desires to take further evidence 
the p o.xtr cour-c is to foil m the procedure laid doun m Rr 27 and 28 and 
not to remand the whole case ^ But m evceptional cases the appellate Court 
has an inherent i>o\\cr to remand the case for taking additional CMdcnce ^ 

16 Court if can tske notice of lubtequent event* 

As a general rule a Court of appeal m considering the correctness of 
the judgment of the Court below will confine itself to the state of the case at 
the umc such judgment was rendered and wdl not take notice of any facts 
which ina> lia\c ansen subsequently but m exceptional eases the Court will 
depart from this Rule sixrcialli where b> so doing it can shorten litigation 
and best attain the ends of justice * See also Note 4 to O 7 R 7 ante and 
Note 4 to R 33 infra 

17 Forty on whom onut i« thifted by •ppcIUle Court if entitled to let in additional 

evidence 

Such a parti is not enuUod to let ui additional cndcnce if he is not 
taken b> surprise b\ the action of the appellate Court * 

18 Second appeal 

An order of an appellate Court admitting or rejecting additional eu 
dcncc IS ncaiher a decree nor an appealable order and hence no appeal lies 
therefiom * But the order c'm be questioned tn the appeal from the appellate de- 
cree (S 105) \,s regards the grounds on which such an order can be attacked, 

the Hi«h Court will not ordinarily interfere with the discretion of the lower 
anp 11a c Coun2 m admitting^ or refusing to adnm* additional etidcncc But 

N ^ K (lOSo) 102u Lab 32(33} 

(1025)10^5 PatC12 (C13] 

<1920)1920 Cal 816(816) Cl lid Cas 721 
I 4'‘0 (722) 

iclion (1918) 1918 Lab 10 (12) 
deut (1920) 1920 1 It 659 (561) 4 Pat L Jour 312 
i and Note 17 

1 (1914) 1914 Oudh 44 (52) 

IBea 1160(1926) J9->6 Lib 401 (49a) 

7 Lib 207] 

N I" tv 


— Order IS not appealible— But ap 
pc it cau be tieated as reii o i apjli 
cition] 

2 (1897 01) 1697 01 U B R 309 
(1894) 21 Cal 464 (480 46 1 ) 

9 (1C9) 


the discretion las been i» proper! j 
exercised 

31)) 3 (l9’7)19'>7Can40(145) 

(1915) 191i t]164 (65) 

4 (1931)1931 Lib oOO ( 07) 


Note 16 

1 (190*) G Cil L Joir74 (78) 
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7, an objection can be raised on the ground that the lower appellate Court has 
admitted additional eiidence in contravention of this Rule® or has refused to 
exercise the discretion isotcd in it by that Rule® (Such objecciion beinET cotered 
by S 100 ) 

Additional eiadencc adimtted in contravention of this Rule should be 
disregarded as inadtiussible ’ But the decree should not be reversed or laned 
on that ground unless the decision, on the ments, has been affected thereby ® 
(.See C R C , S 99 and Evidence Act, S 167) 

Where the loner appellate Court has admitted additional endence the 
second appeal cannot, on that account, be treated as a first appeal so as to 
enable questions of fact to be gone into * 

19 Privy Council 

There is no restriction on the powers of the Privy Counal to admit 
additional evidence in appeals before it ' The rejection of an application for 
the admission of additional evidence does not involve any substantial question 
of law within S 110 so as to give a tight of appeal to the Pnvy Council* 

20 RevKion 

Where an appellate Court admits additional evidence which it is not 
competent to receive in accordance with the provisions of the Code, the defect 
in Its order amounts only to an error of law, and not a want of junsdictionand 
hence, no revision lies from such an order,' 


R. 28. [S 5G9 ] J^nicreiei ‘‘additional evidence is allovred 
to be 21 ) odttced, the Appellate Court may either 
Made of taking »d siicli endeiico, OP direct the Comtftoin 

whose deeiee the appeal is pie/enea, or any 
other subordinate Court, to take such evidence and to send it 
when taken to the Appellate Court 
[1877— S 5G9;1S59— S 356] 


CasOG 

(1919) 1919 Mad IICG (1171) 12 Mvd, 737 

(P B) 

5 (19Sa)llCaI139(l42 143) 

[Seo also (1923) 1928 Cal 300 (301)1 
C (1901) 23 All 121 (122 123) 

[Sea also (1921) 1921 Bom 207 (209) 
45 Bom 377) 

7 (1031) 1*331 P 0175(177) (V C) 

(1932) 1932 in 204 (2C3) 

(1007)31 l.om 391 (391) 31 Iiid Inp 115 

IP C) 


(1930) 1930 Lah T50 (752) 

(1912) 13 Ind Caa 131 (132) ( 111) 

(189B) I Oudli Cas 199 (204) 

(1915) 1915 Mad 583 (533) 

(1915) 1915 Lah 323 (324) 

(1918) 1JI8 Lali 120 (121) 

8 (1915) 1915 Mad 702 (762) 

(1931) 1931 Oal 809 (2i0) 

(1J33) 1933 Lah 329 (329) 

(1921) 1921 Smd 155 (157) IG Said L fi I* 
(1870) 14 Sutli W B 19 (20) 

9 (1897) 21 Cal 93 (101) 

(18SG) 12 Gal 37 (33) 

(1875) 23 Suth W K 51 (51) 

Note 19 

1 (1923)1923 PO 129(130) 2 Pat CTC -jO 

lad Vppl83(P9 , _ 5 

(Compare (1609) 3 Bcog L B 
20 (P O) 

2 (1894) 21 Cal 434 {4SC 487) 

Note 20 

I (1920) 1920 Pal 200 (200) 5 Pat L 3 ^3 
{I909)41nd Caa873(SS0) 12 OudU Cas 


\DpmoN\L LMDENcr IN VrPciLVTL, Colit 


Synoists 

Mode of lekins eddilion*! evidence Note No 1 


1 Mode of taking additional evidence 

Th-o Rule penults the appellate Court to either take the additional en- 
ceicc Itself or direct the lower Court to take it ^ The lower Court taking eva 
dence under this Rule acts m a inimstcnal capaatv The parties may object to 
the adnussibiliti of the ctadcncc before the appellate Court, though they ma> not 
ha\c taken any such objecuon before the lower Court ^ 

Where pciKiing proceedings for taking addiuonal evidence before the 
lover Court (directed by the appellate Court) one of the parties to the appeal 
iLes, the application for substitution of legal representatives can be etilcrtamed 
only by the appellate Court and not by the lower Court ^ The appellate 
Court may under thia Rule send the ease back to the first Court to liavc a local 
enquiry made * (Cf O 41, R 27 Note 1 ) 

R. 29. Whero addition tl c\idence is diiectedor 0 

allowed to betaken tbo Appellate Com t shall 
f.«re‘d"ndl“eo*’rded* J^peClfy tUo pOlOtS tO whicll tho eVldenC0 18 to be 
conlined and record on its proceedings the points 

dO speoidcd 

[^187 5<0 5 1850— —S 357] 

Synopsis 

Point* to be defined Aiid recorded Kote Ho 1 


1 Point* to be defined end recorded 

When additional evidence is allowed to be given this Rule require* 
taat the appellate Court should speafy and record on the proceedings the 
points to wluch the evidence should be confined * 

Judgment in Applll 

R, 30. [S o71] The Appellate Couit, aftei heaiing the O 
parties or tlioir pleaders and referring to any 
wbe^l^ronrJjrced"** ot the procoemngs, whethoi on appeal or in 
the Court /ron» whose decree the appeal is ^ire- 
ferred, to which lefeience may be considered necessary, shall 
pronounce judgment in open Court, either at once or on some 
tuture day of which notice shall be given to the parties oi their 
pleadeis 

[1877— S 571,1859— S 349] 


Order 41 R 28— Note 1 

1 (18G4) l&Gl Suth \V B Sup No 124 {l‘»5) 

(1031) 1031 Lah CC4 (000) Lacutaoa every 
important loint —• 1 roper coarse u 

to remit Ibe case to trial Court for * , Nr 

additional evidence 
(1021) 1021 Cal 122 (123) 

CPC 343 t 314 
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30 Synopsis 

Mote No j 

Alter hearing the partiei or their In open Court etc 

pleaders 1 | 


SCH 


Kota No 

Z 


Other Topics 

Death oi party pending appeal See Note 1 Ptg (1) and (2) 

J A/ter bearing the parties or their pleaders ' 

Compare O 20, R 1 ante 

The Rule authonses a judgment lo he pronounced only after heanng 
the parties or their pleaders ^ A judgment pronounced wthout hearing them 
IS unauthorised by the Code Hence where before the hearing of an appeal 
a party to the appeal dies and it is heard and disposed of without lus legal 
representatives being brought on the record the decree is a nullity whether 
It IS adverse to the deceased^* or is in his faiour ^ 

Where a party dies after the hearing but before the judgment is pro- 
noimced, it is not vitiated by the absence of his legal representatnes on the 
record See 0 22 R 6 

2 In op«n Court «te 

Where the provisions of this Rule as to the judgment being pronounced 
in open Court and after noocc to the parties were not comphed urth it was 
held that an appeal hied within 90 days of the appellant coming to I^Jlo v of 
the decision against him was within time and that in any case there wa> 
sufhaent cause for the delay ivithin the meaning of S 5 of the Lmutatioa 
Act ' The judgment may be given at oikc after the hearing is over or on some 
future diy 2 iSee also Notes on O 20 R 1) 


31 


Content* date and 
(ignature of judg 
ment 


R. 31. [S 574] The ludcmont ot 
Appellate Com t shall Oe m icntiny and shdl 
state— 


((t) the points for determination 
(&) the decision thereon ,® 

(c) the reasons for decision ^ and 
{(1) a/iete the decree appealed f*om is lo^eiaed oi 
the lelief to which the appellant is entitled 
and shall at the time that it is pronounced be si^med and dated 
the Judge oi by the Judges eoneuiiing therein 
[1877— S 574 , 1859— S 359 ] 


{ S r (lOlC) 191G Mad 6"4 fj75) 

(1020) IJ’O Oudh j' (jb) 

Note 2 , . - 

1 (1910) 1910 L-ih 102 (103) lOU 

No 

2 (lS4l)15Sutli \V R jl(^-) 


L 


Judgment in \ppr\D 

Local Amendment 
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MADRAS 


tato— (rt) the 
the doc sioD, 

n d {<) where the decriv ip{«Ucd from i:. rc^eI^cd or \aricd the relief to which 
the ap]>clUiit IS rtitilicd and sball Leu ttia date ou which it is pronounced 
and «h<>H he ^itjiicd L} the Judge or the Judges concurring therein ^rOTided 
thit where the ) rr idiDg Judge H specitil} ciuioweicd hy tic High Court to 
pronounce his j idgment bp dictttiou to n sliorllnud writer in open Court tho 
trsocrijt o{ the judgiaeut so prououncej sh it] after s ich re ision is may he 
d«ined 1 ece arv be signed by the Judge 


bunoimt 


Note No I 

I Ob;rct and applicability of Rule 1 I 

II Contents of judgment of appellate i 

Court— General 2 I 

(a) Judgment of aflirinauce. 3 

(h) Judgment of reversal 4 

{() 1 Quits for dclcniiinalioii 5 . 

(<f| Decision tberco i 6 

|r) R asoiK lot dcti oi 7 ' 

(f) hero the decree apivatcd liom 

u reversed etc —Cl (d) 8 

III Summary ditmitial of appeal under 


Note No 

O 41 R 11 9 

IV Non compliance with Rule — Effect 

General 10 

(а) SccOi <1 ippeal— ^laintainnhility of 

Oil ground of iion con pliincc 11 

(б) Non compliance ' ilh tl e Rule hy 

lover appellate Court— iroco 
dure of High Co irt 12 

V Appeal in proceedings under S 478 

of the Criminal Procedure Code 13 

VI Applicability of Rule to High Court 14 


Other Topics 

Coni deration of eridcnce See Notes 7 and 3 Pt (3) 

Co sideratiou of grounds of appeal ScoNote^ Pt (l) 

1 Object and applicability of Rule 

The objects of rcquiruig an appeUate Court to record m its judgment 
the particulars mentioned in this Rule arc two fold, Jiamely (a) to afford the 
parucs an opportunity of knowing and understanding the grounds of the 
decision with a view to enable them to ovcrcisc, if they see fit and arc so 
adiascd the right of second appeal conferred by S 100^ and (6) to einble 
the High Court iil second ap5>cal to Judge whether the lower appellate Court 
has proijcrly appreciated the case and has decided it after applying its mind 
to It and considering the endence ^ See also Note 3 to O 20, Ri 3. 

The provisions of this rule as also R 30 supra apply also to proceed- 
ings under the Agra Tenancy Act, III of 1926, but a judgment of the Board 
need not be dated, signed or pronounced in open Court See List 11^ Sch 2 
of that Act 


2 Content* of judgment of appelUte Court— Generel 

A judgment of the first appellate Court muct be complete and self- 
contained* and must state the ]>ojnts for determination, the deasion thereon 
and the reasons for the decision ^ Compare O 20, R 3 


Order 41 Rule 31 — Note 1 

1 (18^4) 10 Cal 932 {93 j) 

(lOlu) 1915 L B 32 (33) 

2 (1921)1921 411100(100) 

Note 2 

1 (1920) 1020 Oudli IvS (1^9) ’3 Oadh Cv* 

271 

2 (1910) 1910 411 2C0 (2W) 

(1911) 9 Ind Cis 801 (l) (R04){411) 


(1010) 8 lull Cas 157 (15i) (Mad) Nature of 
case and grounds urged in nieil to 
be etated 

(1910) 1910 Mvd 427 (12-) 

(1923) 1923 Oudh 374 (375) 

(190a) IOOj U 11 R Civ 1 ro 34 
(1915) 1915 L B 32 (33) 

(1890) HOO I un Be No "2 pvgo 197 
(1875) ISSuth W R1'’0 (131) 
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SCH 


3 Judgment of affirmance 

The Rule naai.es no distinction beUveen affirming- judgments and rever- 
sing judgments, and m cither case it is obbgatory upon the appellate Court 
to comply with the requirements of the Rule Hence, where an appellate 
Court affirms the decision of the tnal Court, a mere general expression of 
concurrence with the tnal Court’s judgment without giving any reasons, is not 
a suffiaent judgment under the law ^ But an affirming judgment noed not erter 
into detailed reasons to the same extent as a judgment of reversal* Fur- 
ther, where the case is comparativeily a simple one, and a tnal Court lus dealt 
with It fully and accurately, and it is evident from the appellate Court s judg 
ment, that it has appreciated the case properly and has decided it after consi- 
denng the evidence, the Imiere fact that it has net repeated tlie reasons given by 
the trial Court which it approves of, does not vitiate the judgment ® See also 
Note 10, infra 


(1371) 15 Suth B32l(32G) 

Note 3 

1 (1030 1031 All 680 (oS9) 53 All o23 
(lost) 1034 Lab 77 (78) 

(1924) 1024 All 100 (100 101) 

(1005 1006 All W N 86 (86) 

(1888) 8 All W N Cl (62) 

(1856) 1686 All W N 28a (286) 

(1887) J All 26 (37 28 31) 

\l8C6) 1 Asia H 0 K 73 (74) 

(1018) 1018 Bom 235 (235 236) 


(lOP) 16 lud Cas Sa4 (355) (Mad) 

a 8 lad Cas 157 (16<) (Mad) 
31 Mad 460 (470) (P li) 
(1800) 22 Mad 12 (18) 

(1869 70) 6 Mad 11 C R 174 (l7o) 
(1028) 


(102i} 1027 Oudh 05 (06) ‘’0 Oudh Cai 

330 1 Luck 458 

(1910) 1019 Oudh 131 (131) 21 Oudh Cu 
309 

(lOD 1017 Oudh 3<4 (S'l) 

(1914) 1914 Oudh 2C5 (265) 

(1905) 6 Dudb Cis 200 (203) 

(1910) 1010 Pit 102 (162) 49 Ind Cat 

(733) 

(1937) 1027 Snug 203 (<’03) 

(1912) 17 lad Cas 803 (800) (L P) 

(1911) II Ii d Cas 015 (91o) (L B) 

(1907) 14 But L Rep 156 
(1900 02)1 LBR204(205) 


(1927) 1927 Cil 323 (321) 

(1923) 1923 Cal 1C3 (163 161) 
(1912) 13 lud Ca> 101 (106) (Cal) 
11808) 10 Sutb W R 100 (101) 
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4 Judcment of re\er»*l ( 

It Is 'pcoally imporumt that an appellate judgment re\‘ersing the 
judgment of the lower Omit should be adequate and satisfactory ^ It must con- 
tain detinue tmdings on the questions in\ohcd,2 and must give reasons for 
reversing the dcasion of the tnal Court.® It must come into close quarters 
wi h the judgment appealed from' and must express an opimononall the points 
on wluch the lower Court lias ba«ed its conclusions ® It has, however, been held 
in the eases cited below-* tliat it is not necessary for an appellate Court when 
reversing the dcasion of the tnal Court, to meet the reasons given by such 
Coun, and that it is enough if the appellate Court gives its own reasons for 
Its ovn dcasion 


5 Points for determinftlion 

Tlus ruk rctiu.rcs tlic a)>i>tll.ac Court to state in us judgment the pomts 
that ar*ie for dctcnmi.at.on * Thcvc pomts must cover all the important ques,- 
nons involved m the ca'^c® and mu>t not be general and vague ® The object of 
the Ic^n'hture xn inaW ng ii incumbent on an appellate Court to raise pomts 


Note A 


1 (IJit) Ut' I It I'U >1 
(tJtO) 7 li d L IS 421 <42l) <Ct)] 

(W tj 1 ‘suiliVV «10 HI Vji-.nacCc.url 
11 I Ot Jl id' the cavj opou A mere 
tll(n.U) » >11 the jUiot di rc^ardms 
ibi evidciKP 

L&cc ttl 0 (IJ-’l) 1051 Mad IC9 (173)] 

a f al*o (rif ca%c\ tilt i «n Sftt 3 f V i 


2 (Ld2<)1923Mid43J(l90) 

11910) 7 IiidCvv 121(4’!) (Cal) 
(1020) 102C Oudh OTS CjS') 


3 (1020) 1920 Cal '539(0'’9) 

(1^07) 1 Cal V\ N CJl (CJ2) 

(l^oJ) 2 l>cn)5 L R 20 (20) 

(1&C5) 2 bath W R 77 (77) 

U&CJ)11 Sjtli VV RS..9(.,C0) 

(1670) 14 Suih \V ll5d(0J) 

(1672) 17 bath VV U (3^6) 

(IbTJ) 20 butli VV R 403 (404) 

(1674) 21 butlj VV R 264 {2&5) 

(1670 20 buth VV U •’03 (304) 

(1670) 20 Sutli VV R 20 (27) Qae-Uon of 
ciedit to hcgiri-a to • wttitess 
— Oj imoii of Court of first in-tance 
not to lo lightl) dwtoiled 
(lfc7J)8L(iis L R 4ip3(4, S) 

(1920) 1920 1 at 4'’C (4 m) 

(1923) 1923 Pat 27u (2(0) 

(1910) 1910 Pat 349 (3 j0) 

(1892) 10 1 om 040 (045). 

(1910)1915 Oudla 216 (219) 

(1872 1892) 2 L 1$ R0a3. 


Si^ l>‘f jcllnitnj erne) sl(oatH;(;A(rfirre 
fs a pnnufatie punmilion tnfavoaro/ 
Ihe corriCtiie$i if the lover Courts 


(1671) 10 butli W U 229 (229) 

(IbTC) 20 buth VV R 30 (31) 

(1922) 1922 P U •’9 (40) (P 0) 

(1921) 1921 P C0>(0C) 17 NasLR73(P C) 
(1607) 11 Mqo fnd Vpp 177 (l-lXP C) 

4 (IJiC) 1920 b IS 4”-- (431) 


(l'NH92CNvc .0(..G) 

0 tlssOf 07) II vioo iDd Vpp 1" (186) (I» C) 
(CG ) I Suib VV R 100 (100) 

0 (ISO'S/ ] Iviif- L R S N 2 (c) 

(P115) 1015 Cvl 09 (99 100) 

(1871) 10 buth VV R Ij (10) 

(1609) 13 Sutb VV R 301 (302) 

(1609) 12 Sutb VV R 152 (153) 
(lS74)2lbiubVV B 200 (200 2G1) First 

Court Vclievmsdcicudaut » witnesses 
— VppelUte Court believing plain* 
tni s wine.,Bes— No iei«ou<i neces 
-ary to Ic given 
Note S 

1 (1909) 10 Loin L R 492 (494) 

(1670) 2 N VV IMI 0 R 109 (109) 

2 (1929) 1920 C\1 110(111) 55Cin21C 
(1690) 12 UI 40 (49) 

(1920) 1020 Lab 351 (3a2) J osver appellate 
judgmeut dealing witb part only Of 
t-ubject matter — Romaud should bo 
ordcicd 

(1912) 15 liid Cas 613 (816) 30 Bom 379 
(1918) 1918 Cvl 251 (2 j2) 

(1917) 1917 Pat 429 (429, 430) 2 Pat L Jour 
701 

(1914) 1914 21ad CSo (CSC) 


(jueslions involved tbe'em is not 
conclusive 111 second appeal 
(1634) 1881 Vll VV N 99 (99) 

(1925) 1925 Cil 310 (317) 

3 (1867)9 411 20 (31, 32) Lot suflicient to 
state, the point to ba determined 
on appeal 1 , whether or not tho de- 
cision 18 consistent with the lae'its 
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31, for determination, is to dear up the pleadings and focus the attention of 
the Court and of the parties, on the speahe and rival contentions of the par- 
ties 3a But an appellate Court is not bound to dcade a point which although 
taken in the grounds of appeal, has been abandoned* or is not urged at 
the hearing of the appeal ® Similarly, a new point® or a point not raised by 
the parties^ or not necessary for the disro®alofthcappca1,8 need not be decided 
6 Decision thereon 

There must be finding on each point raised for determination * and 
It must be definite ^ especially on questions of fact 3 


7 Reasons for decision — nfio O 20 R 3 ante 

Under this rule the appellate Court must stale in its judgment the rca 
sons for its decision ^ It must set forth the evidence relied upon* and must come 
to Its own independent conclusion on a consideration of such evidence It mu>t 
not proceed on the assumption that it is, m an> way bound by the views of 
the trial Court though it must not forget that the trial Court has had the 
opportunity of watching the demeanour of the witnesses in Court * A mere 
statement that a point is proved or not proved* or that counsel admits that 


8a (1003) 7 Bom L R 174 (174) 

4 (1000) 3 Oudli Gas 270 (280) 

[See ilso (1027) 1027 Lih 763 (760) 
AppellMe judgment gitcut 'VS (o cer 
tain r^mts m the grounds— Pre 
sumption 16 tint (bej were ab-vn 
doned) 

(1010) 1019 Oil 112 (113) A stalcmcnt in -v 
judgment that a jo nt is not sen 
ouily 1 rcs ed m tlio first Court inu<t 
bo taticn to bo proof of its bvMDg 
been 'ibindoncd 

(1010) 5 Ind Gas 813 (814) (Mad) No issue is 
riiscd on a point covered by theplevd 


(1927) 1927 Oudh 95 (90) 29 Oudb CvsSSO 
1 Luck 158 

(1015) 1015 Oudb 218 (210) 

(18CJ) 11 Sulli W R 660 (600) 

1871) 16 Suth W B 260 (280 231) 

1662) 9 AH 60 1 (31n) Sijiug that a «»>) 
IS a bit of wanton litigation is not 
enough 

(1017) 1017 Lsli 210(210) SuitnottoLo 
dismivicd on ground tint it relsU’ 
lo a wortbloAB picee of land 
2 (1009) 4 Ind Cvs 821 (322) 3u C<il 813 
(1665) 3 Sutli W R 170 (177) 

(1920) 1020 Cvl 774 (.7o) 


(See also (1372) 18 Suth \V R 218 
(221) Objection as lor ijuc and loam 
taimbililj of ajjeal trlcn after 
vrsuiucnt was over] 

6 (1923) 1J23 Lab 259 (250) 

7 [bee (1918) 1918 I C 53 (o5) 40 411 497 

(PC) 

(1871) 15 Suth W R2‘’7(22») 

8 (IJOo) J Cil W NCO (09) 

Note 6 

I (1933) 1933 P C S3 (35) (P C) 

(1505) 2 N W P II C B 142 (14’) 

, aulllci 

force in 


(1884) 8 Born 28(30) 

(1022) 1922 Oudb 122 (123) 2 j Oudb Ca 
09 

(1912) 17 Ind C is 894 (^09) (L L) 

(1893 1900) 2 L B K C4 , , 

(1921) 1921 Cvl 8o2 (a55) 01 Ind Cu 
(-01) (Cvl) 

(Ifi-l) 21 Sutb M B 430 (437) 

(1873) 19 bulb W B 321 (321) 

(See il o (lJ2t) 1J21 
248) Sovcril suitH du’^'cd « 7 
common judgmeut— tpjicllata v 
should coi^dcr eviJcnco m 
cvho scpirklclv] 

[But SCO (lt62) 1 HjJo 103) 

I (lS94)2CvlM N cccxxxi£(cccsl) . 

(l9lC)10lGPjt2C2(2C3) 2 1 at L JoU' 

(191C)191l>Ial319(3^) 

(IbStilOCaUailOIS) 

(l625)lJI'«’»n323(3 f 32<) 

U917) 1917 Pal 3i>4 (ToJ) 

(1919) 1919 1 at 521 U2I) 
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ccnain esndcncc is ihc best evidencx;,* or that the arguments of plaintiff s O 
counsel represent the correct \icw of the case,® or that a point is absurd, or 
nd.culous, or worthless,^ is not a proper judgment Nor siiould the judgment be 
Ixvsed oa mere conjectures and presumptions® or on cvadcncc not legalK ad- 
mitted ® 

But the nliolc cndencc on the record need not be reviewed It is enough 
if the cudcncc d scus«cd is reasonably adequate for a proper decision of the 
ca'ic Nor is it necesearj to discuss a document not brought to the notice of 
the appellate Coun “ 

In the undermentioned case*’ it uas remarked by Markby, J , tint 
reason- in S 359 of the Code of 1859 (nms O 41, R 31) meant not the 
reasons for any conclusion of fact, but reasons shonmg tlic point of fact or of 
lair upon wliich the decision runs Hanng regard to the foregoing discussion 
th s Mcw seems to be nn rong 

Where a judgment docs not discuss a doemnent of obnous importance. 

It may be presumed tliat the Court has not considered it ** 

8 where the decree eppeeled /rom i« reverted etc Cl (d) 

W'hcre an appellate Court rcicrscs or modifies the decree appealed 
from It must speafy in ns judgment the rclte! to i\hich the appellant is en- 
ailed U Is not enough merely to say, that the appeal is decreed^ or that the 
decree is retersed* Where the concjusions m the apj>clktc judgment differ 
iQ important points from those of the trial Court, the appellate Court must 
specify in us decree the modifications necessitated by its conclusions * 

9 Summary diimi«*4l of appccl under O 41 R 11 

There 1 $ a confi cc of deasionsasio thcapphcabiiiy of thisruV to cases 
of nummary dismissal of an appeal under R 11 ante On the oneliandit lias 
been held by High Courts of Calcutta,* Madras,* Allaliabad,® Rangoon^’ the 
Chief Omrt of Punjab* and the Judicial Commissioners Court of Oudh** 


5 (loiomo U12C0UC0) 

C (1J21) 1021 till 119 (120) 3 Lili 27U 
7 (1603) Marsh 332 

(1000 O’) 1 L 13 B 201 (203) 


[But see (1020) 1020 Cal 8C9 (SCO)] 
Note 8 

1 (1670) 2 N \Y 1> H O R 415 (41C) 

(16Ca) 1 Beng L R (4 C) 60 (54, 65) 

2 (1837) 12 A)1 40(48) 

Note 9 

1 (IS07) 25 C\l 97 (OS) 

(1923) 1023 Cal 559 (55S) 

(1022) Cs Ind Cas 470 (480) (Cal) 

(1020) 1020 Cal 002 (902) 

lBjt8ee(1000) 2 Ind Cas 405 (106, 


407, 40o) (Cal) Dismissal of appeal 
under S 551“^^hethcc judgment 
ahould bewntlcu Cox C J — No 
Richardson J — lea] 

(But see (1034) 1934 Cal 26 (27) 
\\ here order dumis:>ingapieal under 
this Rule >3 not subject to a further 
ajijieal it ig not nece'^sncy to vrrito t 
judgment though it nould bo satis 
factors tf one is written) 

2 (1831) 3 htad 1 (2) 

3 (1931) 1931 All 597 (599) (P B) Overruling 

(1008) SO All 310 
(1931) 1931 All 5S0 53 All 523 

4 (1926)1920 Bang 129 (131) 4 Rang 06 
(1927) 1027 Rang 203 (20S) 

(But see (1910) 1010 U B 9 (11) 

2 U B R 02 Rule does not 
apply in enlicetr But judgment 
must at least show that Judge has 
understood case) 
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1, that the Rule applies to such cases and the appellate Court is not exemp: 
from wnting a judgment m the manner prescribed by R 31 In the specul 
arcumstances of any case, however, a short judgment merely expressing con 
currcnce with the views of the lower Court without entering mto reasons nu) 
be held suffiaent ® On the other hand, it has been held by the High Court oi 
Patna®^ and the Judicial Commissioner s Courts of Nagpur‘S and Smd^ that the 
Rule does not apply and tliat the appellate Court is not bound to write a 
mal judgment m such oases The Bombay High Court inclmes to the latter new* 
but holds that under Civil Circular No 51 of 1890 of tliat Court issued under 
the Indian High Courts Act, appellate Courts are bound to comply with *he 
requirements of Rule 31 even in cases falling under Rule 11 

10 Non compliance with Rule — Effect— General 

This Rule IS impenxtive and a judgment wluch is not in accordance 
with It, IS not one acoordmg to law ^ But a substantial oompljiance wath the 
rule IS enough What is substantial comp’iancc defends on the facts and orcum- 
stancca of each case ^ The important point is that it must be evident frem 
the judgment of the appellate Court that it has properly appreciated the ca^, 
has applied its mind to it and has decided it after considering the evidence on 
the record 3 If the judgment satisfies tins requirement, the appella^ Court 
will be deemed to have substantially complied with the Rule, and its judgmen* 
wUl not be interfered with merely because it docs not strictly fulfil the for* 
malmes laid down thcrem * 

11 Second eppeel— MeinUinebtltly of on ground of non compliance 

A secoud appeal will he on the gromid that the judgment of the lower 
appellate Court docs not substantially comply with Uus Rule, and is therefore 


(1003) 5 Eom L It 233 (233) 

(1801) 1891 Bora P J 68 (ob) 

(1894) 1591 Bora P J 113 (113) 

[But SCO (1885) 9 Bom 452 (4«>3 4 4) 
Hcjectioii of appeal as time barrid— 
Circuiustacccs shoeing reasonable 
caUbO (or delay pJeaded— Iteusous 
(or rejection oI ajpeat must be 

(IbJl) ISOUlora P J 239 (239) lintifap 
rcllaiit not prejudiced appillate 
decruQ uot to bo io\crs(d 
10 (1913) -0 li d Cas 9o0 (X") J7 Boro CIO 

{i B) 

Note to 

1 (lbH7) 9 Ml C (27 >4 31) 

(1933) 1JJ3 Lab 332 (333) Judgment beU 
to bo 1 ot a judgti cut »t lau fti d 
ct >»i<le 

(lbbC)6 Ml \V N I'l (1.2) 

(IbS,)” All 610 (rx) 

(I'-bl) C Ml ^ ) 


{190^)SOudb Ca» 2 j0 (292) 

(1920) 1920 Sind 13 (13) 14 Sind L P r’ 
(18SC) 168C Ml W N 385 (280) 

(18S0) iWiJ All W N I'S (17J) 

(1868) Ib^tS Ml tv N Cl (02) 

(IS60) Ib&G Ml W N 171 (171 172) 
(1923)1323 Pat 2.5 (2(C) 

(1909) 2 lud Ca'* 404 (404) (Cal) 

(1221)12.4 Ml 100 (100 101) 

2 (1023) 1923 Cal 1G3 (1C3 ICt) 

(1910) IJIC Pat 34J (3o0) 

(12 1) 1931 Ml 597 (600) 

(1874) 21 Suth W Tt 2C0 (200 201) 

3 (19»7)lJ27Cal323(324) 

(1920)1920 Cal 545 (j4o) 

(1917)1217 Pit 268(752) 

(1216) 1216 I ah 139 (140) 

(1914) 1214 Oudh XS (■’Co) 
(l3.1)lCSotb\S It 15 (10 
(1664) 1 SutliVV 11214(215) 

(191*1) 19191 at 480(48 ) 

(1212) 1 »19 Pat n (10) 

(1225) 1925 Cnl 310(317) 

(19lo)12l5 I lb 242 (242) 

(1219) 12lJ lab 330 (33'} 

(I22o)l22^ All 803 («W) 

(1911) 2 Ind Caa 801 (501) (Ml) 

(1H28) 2 C,l \\ N 03 (04) 

4 (lb8M2 Ml .0(31) . , 

( 1920)1820811 112 ( 13 ) 

(I HI) 1251 Ml (l-OO) (I 1 ) 
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ro* .1 judi.nicJU accordinff to Jan ^ V coatrary wen has, honcicr been takeji 
m ‘onic case«, on the fn’ound, that tlic non compliance with this rule cannot 
be considered to be an irrcj^ulantj which may possibly Iiaixi alTccted the dea- 
sen on the mens uichin S 100 Cl (c)‘ This new is against the general 
trena of opuiion Further at least some of the ca'^es laying down the %aew® 
arc eases in wluch the non-compliance with tlic rule was not of a substantial 
raturc 

hindiiigs of fact of the lower appellate Court for which reasons are 
rot given are not conclusive in second appeal* 


IZ Non compliance witk the rule by lower appellate Court — Procedure of High Court 
Where the lower appellate Court lias not substantiilly complied with 
this Rule the High Court may reverse the decree and remand the case for 
disposal according to law * It has however been held iii the eases ated below^ 


Note tl 

1 (lOo I U ■'la 1 in (1 0 f 
(l&Osl 1 CaJ n (I'J 
lioji) 1 1 t vii ic» noo 101) 

(is^a) * Ml ♦ n (0. fj 
(I'Klu) 8 Old! <-i IJOC’I ) 
tlJlDll Ii d Ca« tls (J 1 JtD ) 

(inO-Jia IndCi« 401 (lOlHCit) 

jnitjliJiou no 00) j uurj^ 

I rror maj po oUt b.vvc I'ic Ird 
(It I lOD on uicriU 
(lJP)lll91at lOtOM 

(bco alao (18*0) ISiO I unite No Cj 


1 LucL 4.,8 

(igift) IJ18 Lab 380 (388) 


sso 


lioitj 1 Ml \ii lOO (100 101) 
(10'’ Itij Lib ^(OCC) 

(IJ C) IJJJ Lvli Oil ( 36 ’) 
a Lil ( ?S (G 5 J) 


1 Luck 4 ?S 

(ID’S) 192 S Mad 10 ( 17 ) 

( 10 ’ 7 ) 1927 Lah 418 ( 419 ) 
(lWb)IJ’ 8 LflljC 6 o (Do ) 

( 1912 ) 10 Ii a Cia 38 > ( 358 ) (MaJ) 
( 1917 ) 1917 Oudb 374 ( 874 ) 

( 191 G) 191 C Lvh ISO ( 140 ) 
( 1910)1910 L B 9 ( 10 ) “>0 2 1192 . 
(lJlu)l 91 S L 11 32 ( 33 ) 

( 1914 ) 1914 Oudb 2 Cu ( 2 C>) 

( 1912 ) 17 liid C a* b 08 ( 609 ) (L L) 
( 1871 ) 1 > butb W B 324 ( 32 C) 
tlRC 3 ) 4 Suth W P. 4 ( 4 ) 

( 1875 ) 3 Sulh\V R 17 G ( 177 ) 

(ISJS) 2 Oal W NC 0 j{G 9 .j 

(tuotif 19® tii vy V SC Cfic) 


J 

Note 12 

1 ( 18 s 7 ) 9 Vll 20 ( 29 ) 

( 1880)0 All \\ N 171 (171 I--!) 
( 18 ^ 2 ) 17 Uni 420 (430} 

( 1897 ) 25 Cal 97 (JS) 

(1878 Sl)dMvdl( 2 ) 

( 1897) ‘’0 Mad 490(137 438 ) 

( 1898 ) 22 313 d 12 ( 33 ) 

( 1803 ) 22 Mad 344 ( 31 o) 

(1 JOT) 31 Mad 409 ( 4 .0 471 ) (I B) 
( 1882 ) 11 Cal LEcp 131 ( 132 ) 
( 1320 ) 5 Lid Cjs ja (lOJ) (Cal) 
( 1884 ) 0 \11 3 H 3 (Jo ) 


[Seo al o ( 1871 ) ISSutb AY R 131 
( 192 )] 

(I 90 s) 3 l AI-iH 69 ( 4 i 0 471 ) (P B) 

( 1911 ) 11 Ind Ca'i 91 o ( 91 ^) (L B) 

( 1000 ) 1900 Pu 1 L R No 153 page 505 Ke 
maud ms made in revision 
2 {la«) 2 iCjllJ 9 ( 03 ) 

( 169 l) 10 Cvl i 3 ’( 93 o 93 G ) 

( 1872 ) 18 S ith \V R 478 ( 473 ) 

( 1873 ) ‘’0 butb \V R 403 ( 404 ) 

[See dj o ( 16 / 9 ) lov 9 1 un Re No 100 
l^S'-.a) 
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1, that the Htgh Court cannot <lo so but can only require the Judge in the Jouer 
Court, if he is still in service and m the same district, to state his reasons for his 
conclusions Tins view is against the general trend of opinion Further some 
of the cases expressing such a vien^ will on examination, be found to be not 
cases ot substantial non-compliance with the Rule 

The High Court may instead of remanding the whole case call for 
fresh findings from the lower appellate Court * 

13 Appeeil in proceedings under S 476 of the Criminal Procedure Code 

The judgment m an appeal in proceedmgs under S 476 Criminal 
Procedure Code must, according to the general rule, give reasons for the 
decision ^ \ 

14 Applicability of rule to High Court 

In the undermentioned case* tlie High Court confirmed the decree 
of the lower Court but faded to give m its judgment any reasons for its dea- 
Sion An application was made to the High Court for leave to appeal to the 
Pn\-y Council on the gnound that the requirements of the present rule were 
not complied with On this appheauon. Edge C J , said that the present Rule 
was not intended to apply to cases where the High Court, after hearing the 
judgment of the lower Court and the arguments thereon comes to the conclusion 
that both the judgment and reasons gwen by the lower Court for its deasion 
ore complete and satisfactory The learned Chief jusnee gives no reason for 
hi» view, and it is not clear why the present rule or at least the pmiaplc there- 
of should not apply to the High Court * On the other hand the Pmy Council 
Itself has held that the High Court must give reasons for its decision in its 
judgments^ Sec also Cl 42 Letters Patent But under O 49 R 2 whereat 
the commencement of the present Code there were, in force, any Rules for the 
recording of judgments by Chartered High Courts, the present rule cannot 
in any wa>, affect the operation of such Rules* 


2 


R. 32. [S jTT] The judgment may bo toi conluming, 
^aiyiDg or io\©rsmg the decree \\hich the 

Whs^udgnientmay appeal IS pt cfct i cd^ 01, if tho pai tlCS tO tbC 
apjieal agiee as to the foira -which tho decieo m 
appeal shall take, or as to the ordci to bo mide in appeal, tbo 
Appellate Coiut may passa decico oi vntLe an Older acooidingly 
[1877 — S o77 ; 1859 — fe> 350] 


Syiioi SIS 
^ote^o I 

Confirming varying or reversing decree 1 I Compromise decree in appeel 


[face ilso (ISCJ) 12 Sutb R 1S2 
tl62)l 

3 [&eo(lt«iC)12C»nJ2(203)J 
1 (191C) 1010 Mid 427 (427) 

Note 13 

1 (ion) 1931 Csl 434 (454 4^j1 

(1J2.) U2< Cal 2>'4 (2^4 2s5) 54 Cal 3 j5 
Note 14 

t (1S8 All 91 (95) (t 1) 
i (bee (tJll) IJ.H C-0(S2) 43 Cal 431 


43Ind Vrp7i3{l*C)] 

3 (1633)11 All 400 (4"0) 10 Ind tIP 

(I* n 


■05 
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1 Canfirtning Turying or reverting decree O 

Un<lcr llus Rule an appellate Court has no power to dismiss an 
appeal The judgment must be one for confirming \arjing or reicrsing the 
decree apjx'Ulcd from But an appeal ina> be dismissed under R 11 ants 
■or as bung inconipciciit as where it is time barred or is barred under S 102 ^ 

2 Cemproroiie decree in eppctl 

W here an agreement set up bj one part> is denied b> the other there 
was a Conti ct of decisions under the Old Code as to whether the Court had 
ih*' power to determine tlie question as to the factum and laliditj of the alleged 
agrtement and jiass a decree if it finds such agreement to liavc been \ahdlj 
made In O 23 R 3 of the present Code (corresponding to S 37o of the 
former Code) the Legislature lias giixjii effect to the vacw that the Court has 
such a power This \ ew lias been applied to compromises cncrcd into dunng 
the i>cndcnc\ of appeals' as well as those entered into m the lower Court 
See O 23. R 3 Note 6 


R. 33. ['^ 0 "] Appellate Coutf shall huie poiLCi to O 
pass am/ dcciee and mal e any onlc) which ought 
AppVI" tent /Q )((ixe hcen passed'' 0) made and to pass 0) mahe 
such fit) thet ot othc) dec) ee or 01 del us the case 
may ic/junc^ and thtspouei may be cxeicised by the Court notuith 
^tanduMj that the appeal is as to pail only of the dcciec"^ and may be 
ezcicised j?i faioui of all oi any of the i espondents oi paities^ 
although such i espondents oi parties may not haie filed any appeal 
0} ohj'-clions ^ 

[Proiidcd that the Ippellate Coiot shall not male any oidei 
undei section 33-A^ in pursuance of any objection on uhuh the 
Court Horn uhose dcciee the appeal is piefeiied has omitted oi 
jcfns^d to male such 


Illuili alton 

\ eta J <i I I f i (i ey a» I te to 1 1 i fro i \ or 1 a d i i a suit ajoi isl boll obtax it 
a ilrerte ajax st \ X ajpfali a d A and \ are re jo dc Is Tie andlale 
Court hex ics X i fat oxr of \ It 1 as loner to jwisi a decree aja i t i 


Syjwpsis 


.Scope object and applicab I ly of Rule I 

Any decree or order which ought to 
have been paired 2 

Such further or other decree or order 
al the nature of the caie may 
require 3 

Pov/er of appellate Court to lake cogni 

«ance of lubiequent event* 4 


Note No 

Power may be exercised nolwithitand 
ing that appeal is a* to part only 
of the decree S 

Power may be exercised in favour of 
respondents or parties who have 
not filed appeal or cross objec 

(a) Po er it CT i be cjierc Fed 1 ) £a\our 


(1913) 21 1 d Cas C39 (Gil) (2Iad) 
(1921)1321 Cal 991 (392) 

4Co (1929) 1929 Pat 102 U02) 

[But fee (1892) 14 All 3v0 (352) This 


Note 2 

1 (IbsC) 9 aiad 103 (100 10 ) 
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3 Note No 

o£ pcisons not parties to ippoil 7 
(t) Decice igaiust several ^letsous — 
\ppeil bv one— Power of ippel 
late Court to set iBidc decree 
igunst ill 8 

Power if can be exercised against per 

son not party to appeal 9 

(<i) tddjtjoi) of pirtjca nieil 10 


Note 1^1 


Illustration to the Rule 11 

Proviso 12 

Limitation 12 

Res judicata 14 

Remand IS 

Second appeal 16 

Privy Council appeal 12 

Revision 16 


Other Topics 


^Ucrnitiie relief See Note G Pt:. (5) ind (6) 
Applicability of tho Rule to partition suits 
See Note 1, h N (7) 

Cioss objcctiou igdinst co icspondeut See 
Nolo G F N (19) , also O 41 R 22 


Note 14 

Power to gejut n liLf to lOspoudcnt who has 
tiled 'ippc il or cross objection and filled 
thertin See Note 6 It (23) 


1 Scope object and applicability of Rule 

Tins Rule IS new and is based on O 58, R 4 of the Rules of the sup- 
reme Court in England. It is wider than O 41, R 4 Its object is to enable 
the appellate Court to do complete justice between the parties^ and to a%oid 
contradictory and inconsistent decisions on the same questions m the suae 
suit^ For this purpose a discretionary^ power is conferred on the appellate 
Court to pass such decree or order as ought to have been passed or as the 
nature of the case may require nonwtthstanding that the appeal is as to part 
onl> of the decree or that the party in whose favour the power is proposed to be 
everciscd has not filed any appeal or cross-objecuon The discretion conferred 
IS wide^ and in a proper case, the appellate Court should not hesitate to eacrcise 
It But as the power is in derogaaon of the general prmaple that a party 
cannot avoid a decree against him without filing any appeal or cross*objectioT 
It must be everased with care and caution’ No hard and fast rule can however 


Order 41 Rule 33 — Note 1 


2 (191C)191Grit400(101) 1 Tut E Jour 143 
[Sie lUo (1918) 1J18 Mai 794 (SOI) 
40 Mid SIC] 

(UOi) 28 Mad 2i0 (211) 

(IJIJ) 1‘Jl‘J Mad IJO (197) 


(1927) 1J27 1‘ C 252 (2^C) C lUn^ 29 (1» C) 
(Do) 

(1J2.) 102> Cil 101 (1JJ) 4J Cil 37J (l>o) 
' (Do) 


4 (1914) 1914 Cal 722 (723) 

(1J1C}1')1CU1130 Uy) uCalTaO. 
(I91C) 191CCal2>0 (251) 

(1911) 9 111 J Cv« o25 (82G) (Lib) 

(1917) 1J17 Cil 143 (345) 

(IJ20) 1920 Pal 77 (82) 5 P it L Jour 3. 
(1931) 1931 Rom 288 (294) 

{IJ2C) IJ2C Cal 57 (5S) 

(lU2fe)lJ28 511 746(760) 

(IJ27) IJ27 Mid C20 (C21) 0 Mad f 14 

4i(lJll) 11 1ml CisCt0(Cll) It V1132(II'' 
(IJlb) 1918 Cal 13 (14) 

(IJJoi 1930 or id bOl (hOj ‘■OC) .ilMid 
(IJ2a}122tI th 155(15G) 

5 (1913) 21 lud C n 7C7 (70^) (Mad) 

(1913) 1911 Lab G3> (C35) 

(I JIG) 1 JIG Cil 2C1 (2G2) 

(IJ14) 1914 tal 722 (721) 

(lJU) 11 Ind C 18 010(011) M Ml 12(1^’ 
(l U8) PllH Cil II (II) 

(IJ.O) 1320 1 il 77 (81 82) > Pit t 4 


(t'f, 


(I 1 O) 1 I 0 Mad 707 1707) (Do) 

(I > 0) t i-O Cal .Cl (.CT) 

al.o(lJ)i) 1J1. r lb 378 


(JJ.K) 1 tJH T ill* H7 I US) 
(1J2-) 1 '-x J.Jb 5 J (12)1) 


J I ih .'31 


I 
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ce laid down as to the arcumatances under which the power nia> or ina> not O 
be cxcrci'cd and each ca«c must depend on its own facta * {See also Note 6 ) 
Tlicrc IS no restriction as to the class of suits to which the Rule applies ^ 

The pnnaplc of the Rule appbes also to applications for rc\asion ® It also 
applies to a su*t to set aside a decree Thus, where a decree js passed 
aiainst 'Cvcral dtfcndaiita, «oiie of whom sue to have the decree set aside, 
tic decree niai be set aside as against all * Sec also the following cases 

2 Any decree or order which ought to htive been ported 

The Rule ciublcs the appellate Court to pass an> decree or order which 
«.-aht to have been passed 

llUtsltalions 

1 . t 


and for one (ounh la farout of the eccoud dcfcDdiiit The first defendaut 
appeal* The appellate Court considers th>t tho appeal must he disBiisBcd but 
that the irnl Court should not have pnesrd a decree for one fourth n> favour of 
vho Kvoiid dcfcndviit m* he us* a defend viit and not a { laintifi The ippellate 
Court therefore at duiui»»iog the appeal pa* cs a decree for the entire sum 
in favour of the plaiutifis declaring at the same time that as to one fourth it 
IS for the second defendant s share Held that the appellate Court has power 
to do to t 

3 Plaintifli sue lor a dcclatalion that the proceedings taken againtt them by the 
defendants see ultra t ires and null and void The trial Court ptsves an Older of 
1 lundniiiits against them instead of gieing a declaratory decree The defendants 
appeal The appellate Court considers that an order of maudamua should not 
bare been passed but that a decree for a declaration should have been passed 
It has power to pavs such a decree^ For other instances see the undermen 
tioDcd ca*es ^ 


C (lOU) 1011 Cal 733 (733) 

<1033) 1033 ^lad h06 (SO*) 
(lail)llIodCatClO(Cll) 31 \ft32(FB) 
(1027) 1037 Ml 453 (451) 43 All 221 
(1030) 1030 3Iad 801 (80G) S3 Mad 681 
(FB) 

7 (1922) 1022 Cal 398 (309) 49 C il 379 Buie 
applies to partition suits 
S (1921) 1J24 Nag 154 (15 jJ 
(1931) 1931 Had G (6) 

10 (1911)0 lud Cas 815 (SIG) (Cal) Rule 
applies to appeals pendiug at com 
menceraent of present Code 
(1910) 5 Ind Cas 23 (20) 33 Mad 211 pDo) 

Note 2 

1 1191C) 1910 P C 182 (181 185) 41 Cal 759 

41 Ind App GS (P C) 

[See also (1910)1916 P C 9G (101) 
43CalCCO(PC) A «umg B and C 
—Decree lu favour of A and C — 
Vppeal by P— Ippellate Court can 
transpose C as plaintiil and main 
tarn decree in his favoui] 

2 (1032) 1032 Rang J23 (128) 10 Bang 412 

(P B) 

3 (1929) 1929 Cal 322 (325) 56 Cal 21 Appeal 

from «r parfe decree — Power of the 
appellate Court m appeal from ex 
farle decree is not confined only to 
the investigation of the cause of 


son appearance 

(1919) 1919 Lab 341 (Sllf In dismissing 
appeal appcIUtu Court can acoeud 
decree 

(1919) 1910 Pat 190 (198) (Do) 

(1918) 1916 Nag 41 (44) (Do) 

S 1916 Mad 538 (510) (Do) 

1920 Calllo (117) 46Call0.^0 Even 


specific performance of contract to 
veil immoveable propertv — Proper 
decree— Appellate Court has while 
dismiwing defend uit s appeal power 
to pass a decree lu tho proper form 
(1915) 1915 Mad 37 (37) 2j Ind Ca, J73 
(975) (Do) 
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3 'Such fujlher or olher decree or order a» the nature of the case may require ” 

The appellate Court has power to pass not only any decree or order 
tvhich ought to ha\e been passed but also such further or other decree 
or order as the nature of the case may rcQUirc. Accordingly the appellate Court 
has power to deal with the case m any way that may seem equitable to all 
the parues concerned^ 

lUuslraftons 


1 t property, the subject of two mortgages, one m f-wour of S and the other in favour 

ol B, IS sold for arrears of revemie and parebasedbyT S »ues lor tbe eotorce 
meat of his mortgage against the surplus sale proceeds aud ni'iles B, a defendant 
to the suit claiming priority OTer bim Tbe suit is decreed B appeals against 
the decree In the meanwhile there is a suit by B for setting aside the revenue 
“lie and this suit is also decreed T, (tbe purchaser at the revenue ssle] appeals 
against this decree Both appeals are beard together aud are di^mu^ed The 
appellate Court can in dismissing tbe appeals, direct that S s rights should be 
enloiccd against the property instead of against tbe sale proceeds - 

2 A suit IS erroneously dismissed ou the merits instead of foe default An appeal u 

filed by tbe plaintiH The appellate Court cau nob only pass tbe order which 
the lower Court ought to have passed ttz , au order of dismissal for default, but 
•lUo a further order that the suit do stand restored and that the lower Court do 
proceed to try the suit according to law ^ 

a ^Vbe^c on an application to set aside an execution sale on the ground ol the puce 

being less than that payable under certain Kules, the lower Court refuses to set 

aside tbe sale, and on appeal, tbe appellate Court considers that the ‘ile should 
be set aside, it has power to accept tbe purchaser s o/Iet of a higher price, snd to 
leave the sale undisturbed * See also tbe uudermectioned cases ^ 


that suit bad abated— Appellate 
Court ciu hold so 
(1023) 1023 Lab A22 (423) 

(1923) 1923 Nag 80 (31) Tri il Court reject 
ing plaint for want at Court fee — 
Appellate Court reversing order may 
reject plaint on another ground. 
IIS, on the ground of »uit being 
batted by limitation 

( 1013 ) 19 lud Cvs 2 (2) GLBItlll Trial 
Court decreeing suit on a particular 
ground— Appellate Court cm reterso 
decision ou that point but may 
maintain tho decree on another 
ground 

Note 3 


1 (1911) 9 Iiid Cav 825 (82G) (Lah) 

(1914) 1914 AUd 220 (230) 3S Mad 550 


3 ■ • 

4 (19 X)) 1930 Bom 290(2 J2) 54 Bora 349 

5 (I'OG) S Cal L Jour 2J (30) Order appoint 

mg guardian— ’Aj peal igaliisl— \i>- 

jellate Court cinapiwml (mother) 
a I tuteriit guardian pending appeal, 
as ancillary to the power ovbich it 
poi' <‘ikei of appointing mother 
guicdiaii in ••u[>ir»<.h ion of tbe one 
ai V'ointrd It the lower Court 
(1910) I Ind Ca» ;<)7 (7J7) (Mad) Court of 
appi-il has tbe power to allow the 
a{ reliant to anuud tho heading of 
an aj j«al 


(1018) 1916 Nag 223 (231) 14 Nag L R 50 
Appellate Court not to grant rshet 
not asked for m plaint 
(1917) 1017 Bit 42 (48) 2 Bat L JouroJJ, 
(Do) 

(1923) 1025 All 235 (241 242) (Do) 

(1917) 1917 Mad 838 (638) VijulJalc Court 
has no juri»dictioii luidsr It 3) ta 
grant extension of tiuic, fixed for 
pi^cieut ol tlio ptico in a dectso l^ir 
S{>cci 6 c performance 


alter tho same 

;i922)lJ22 Lom 2C7 (203 2Cj) 4C 

184 Deerto ex par/r— Aipnl""'!’r 
tcllato Court has lowit to rvinuJ 
(or Tc trial , 

1923) 1J25 Mad 735 l73o) luvllate Co-’'* 

can amend Ita ow II dec rci 

l910)Cliid Cav4lt>(4l7) (Cal) 

Court can trj caso oiiK on i »i-‘* 

which partita went to trill 

IJ23) iJ23 Lab 115 (IIG) 3 Lah S'l 'r 
pcllato Court ini> i *ue * ' j 

comniiKslou for the luil'o* 
examining accounla and i“ 

cctlam inulakc* and 
bv another toiiirul">ioiiir , . 

1923)1J2.1 Mad C17 (Clo Ct-’) ^ 

C79 If tho record of a ca « 


aj pc il u lovt. 


tho aUTllft' 

, vo»»»u«tAUe 
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4 Power of appellete Court to take cognuance of (ubtequent event* Q 

ire al'-o Note 4 to O 7 R 7 and Note 16 to O 41, R 27 for a 
ftdl discussion \s a general rule a Court of appeal, in considering the 
correctness «f tlic judgment of the Court below, will conhne itself to the state 
of the ease at the time such judgment was rendered and wll not take notice 
of an> facts wluch ma> have arisen subsequently^ But the Court wall 
in exceptional eases, dcjiart from this rule, especially where, by so domg, it 
can shonen liugauon and best attain the ends of jusn.ee In such cases it is 
not only competent to a Court of appeal, but it may be its duty to take 
notice of events which have liappcncd subsequently to the passing of the 
decree or order appealed agamst * 

5 Power moy be esercited nolwitbttonding that appeal i< a* to part only of the 

decree 

This rule expressly empowers the apjicllatc Court on an appeal from 
one jvart of the decree to levcrsc or modify the other part' 

But where there arc several suits and a separate decree is passed in 
each of them the appcUaic Court lias no jurisdiction m an appeal against 
one of them to set aside the other decrees * 

6 Power may be exercited in favour of respondent* or parties who have not filed 

appeal or eroi* objeetion* 

The general pmiaplc is that a decree is binding on the parties to it, 
until It IS set aside in appropriate proceedings ' A party who wishes to have 
a decree against him modified or reversed, must comply with certam require- 
ments as to filing of appeals, objections and so forth ' Hence a$ an ordinary 
rule, an appellate Court must not reverse or vary a decree m favour of a 
party who has not prefened any appeal or cross objection against it, and this 
general rule holds good notwithstanding the enactment of R 33 ' But in 
exceptional cases the rule enables an appellate Court to pass such decree as 
ought to have been passed, or as the nature of the ease may require, even if 
such decree would be in favour of patties who have not filed any appeal or 

cross-objections against the lower COuns decree^ Ordinarily the power cou- 

- — ■ ^ ^ 

15 

(lOSll 1J34 Mud CIS (0«C) 

(1001) 25 Bom COG (C13] 

(1600) 1 Bum L H 218 (210) 

(1031) 1331 Bom 2o0 (282) 

(1J31) 1031 Bom 2SS (294) 

(1J30] 1930 Bom 254 (2G0] Si Bom 125 
(1911) 1917 Came (719) 44Cil47. 

(1911) 10 lud Can G75 (G 6) (Mad) 

[SeeaUo (1317)1917 I’ClU (115) 
in rn 


Note 5 

1 (1920) 1920 Cal 426 {4S4)» 


(191C) 191C Cal G54 (CSC) 

(192C) 192G Oal 1042 (1044) 

(1925) 1925 Mad 2CC (2C7 268) 

(Sea also Note G lomta 7 S aod 9 
and Note 3 Fmnl Gl 
2 (1925) 1325 Bom 230 (291) 

(1919) 1910 Lab 201(202) l919PllNo 116 
Coitpore atso 6 Point i 
Note 6 


(1925) 1925 Lab 2 (9 10) 


(1929) 1929 \ll 334 (33u) 

(1920) 1920 Cal 423 (434) 

(193>)1932 Vll 32(33) 

(1917) 1917 L ih 423 (420) 

(1916) 1910 P C 182 (184) 41 Oal 759 4i 

bid vpp 05 (P C) 
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33, ferred by this rule \nll be confined to those cases '\\here, as a result of 
» interference m favour of the appellan*, further mterfcrenoe with the decree of 

the lower Court is rendered necessary, m order to adjust the rights of the 
parties according to justice, equity and good conscience 

Illustrations 

(a) A claims Rs 500 as <luc to bun either fiom B or from C and in a suit agamst both 
of them claiming lelief iQ the altecaati\e obtains a decree against B B appeals 
making A and C lespondeuts The appellate Court conies to the conclusion that C 
and not J3 IS liable to 4 It has jarisdictiou while allowing Bs appeal to pass a 
decree in faaour of A against C ^ 

(b) A sues B and C for a certain sum of mone> The suit is decreed against B and 
dismissed against f? Ji appeals loading 1 and C rapondenta to the appeal A 

his suit 
can while 


(e) A suit IS brought on behalf of Ibe public for a declaration (a) that the public are 
entitled to U'e the locks ou a certain iirei without paying tolls to the defendant 
and (6) that the defendant is under an obligation to keep the locks in repair The 
trial Court holds that the plaintiH is entitled to use the locks without paying toLLs 


(1916) 1916 Cal 890 (800) 

(1910 8 Ind Cas 337 (338) (ilad) 

(1919) 1919 Mad 1102 UlOo) 

(1931) 1931 P 0 234 (230) 33 Ind \pp 3o0 
« JIad 774 (P C) 

[See also (1029) 1929 Raug 133 (130 
160) 7 Rang S3 1 
(1921) 1921 Fat 502 (503) 

[Rut see (1020) 1020 Oudh 145 (146) 
23 Oudh Cas 110 This case makes 
no leferouce to R S3 and follows a 
decision under the old Code ] 

The foUotitng dcastons under the old 
Code {iohtch did not contain any pronHon 
corresponding to B 33) holding that the 
appellate Court had no pouer to reterse or 
niodi/y in/aiour of a respondent a portion 
of a decree against tchieh he had not 



(1003) So Cal 588 (510) 
(1916) 1916 Cal 237 (238) 


pleading tenants aud 


5J7 

■ ad “klS 
rent lU 
plaintifl s cO 


[See (1934) 1934 Pat 521 (526) Di» 
tiDct and separate decree against 
non appcalmg defendant — Appellati. 
Court ought not to interfere in his 
fuTouc) 

5 (1914) IJH All 001 (302) 


missory note 

(1093) 25 Cal 5C5 1508) Suitlorcoolnbvt 01 
(1892) 26 Cal 109(112 113) Suit ou buo-f' 
(1901) 3 Bom L E 172 (178) 

(1904) 31 Cal 643 (G4o 046) (F B) Su t W' 
contribution . , 

(1909) 3 Ind Cas 917 (918) 12 Oudh Cai 

260 , 
(1927) 1927 Mad 349 (SoO) Suit 00 in»'‘ 


[See also (1917) 1917 ^ B Cl (Cl) 
Suit by A against B and t 

dumused agamst B aud 
against C— tppeal by 
Court can while passing derre 

against B, esempt C from Jubi i‘> 

though he baa not filed appeal 
cross objection ] 
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I ut tlie dcfcDdaiit is under no obligatiou to keep tho locks in repair and a decree is O 4 
nccordinglv pissed The defendant nppealo but the plaintiff neither appeals nor 
files cross objections against tho decree The appellate Court comes to the con 
elusion that the plamtif! IS not entitled to use the locks mthout paying the tolls, 

The 

. ^ eep the 

locks la repair ' 

(I) 4 IS the vendee of certain lands from R Rfailsto deliicr possession of the lands to 
4 4 sues il for po session or m the alternative for the return of the purchase 

inonev The trial Court awards 1 a decree for possession R appeals The appel 
late Court con iders that A is not entitled to sue foe possession, but is entitled to 
the return of the pareha=.e-monCT The appellate Court can vary the decree aocor 
dlDglv 8 

(r) 4 an auction purchaser cues R the judgment debtor for possession or in alternative 
C the decree holder for refund of the purchase money The trial Court decrees 
po« e^vion II appeals making 4 and C te pondeiits The appellate Court comes 
to the coIK1u^lon that 4 is not entitled to recover possession from R but is entitled 
to the refund of the purchase inonev from C t decree may be passed to this 
effect 9 

O') 4 and It sue C for rccovera of <.e»taiu pcoyctia The trial Court passes a decree in 
1 5 favour iul dismivves R ' suit C appeals L neither appeals nor prefers cross 
objectvoi The Court holds that R and not A as the person entitled It 

can pa a decree in R t favour t® ■>«<• ah Note H 

Tlie cases given in the above lUustrauons were cases in wluch there 
was mtcricrcnce by the appclbce Court m appellants favour, Suppose there is 
ao interference in appellant s fatour in a certain case, can the appellate Court 
reterse or modify the decree m fatour of pames who hate not filed any appeal 
or cross-objCction’ For instance A sues D for Rs 1 000 A decree is passed 
m favour for Rs 400 only A appeals from the decree D files neither 
an appeal nor prefers cross-objections against the decree The appellate Court 
finds that A is not enailcd to cny amount Can it dismiss ms suit in toto 
or can it merely dismiss lus appeal leaving untouched the decree for Rs 400 
m his favour’ Similarly in the above case, B (the defendant) appeals and A 
(the plaintitT) neither appeals nor files any cross-objection The appellate 


7 (1201)2 Oh TJ 011(110) Altoriieyaeneral 
V iinipjon 

(1927) 1927 til 453 (4o4) 49 til 224 Plain 
tiff succccdmg partly in trial Court 
— Vppeal by defendant — Ko cross 
appe il or cross objections by plain 
mi — tppellate Couit reversing in 
favour of defendant the finding of 
trial Court but fnding that tho 
finding of the trial Court against 
plaintifi on tho other point wvn 
wrong may pass dccice in plamtifl s 
favour on that point 
(1917)1917 Lab 423 (420) (Do) 

(1928) 1928 til 77 (SO) 50 All 218 Decree 


mother can be directed to bo enforced 
against projertios in another village 

(1031) 1931 P C 234 (230) 53 Ind tpp 350 

C P C 345 31b 


51 Mad 774 (P C) Coaflrmmg 1030 
Mvdl54 (151) 

6 (1908) 18 Kad L Jour 586 (587 588) 

(L925) 1925 Lah 155 (156) Where plaintiff 
made alternative claims on one of 
which the trial Court decreed the 


trial Court in plaintiff s favour — 
tppellate Court reversing decree 
may grant the alterpative relief to 
which he II, entitled 
9 (1913) 18 lad Cas 3S1 (382) (Bom) 

(1927) 1927 Cal 631 (832) 

10 (1915)1915 P 0 57 (50) 43 Cal 417 (PC), 
Confirming 12 Ind Cas 931 (936) 

[See also (1926) lO’G Oudh 101 
(103)] 

(But see (1928) 1923 All 746 (752)] 
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I, Court finds that B is liable for the whole amount claimed by the plaintiff and 
not merely for the portion of it decreed against him. Has it the power, under 
such circumstances, to pass a decree against B for the whole amount or canit 
merely dismiss his appeal leaving untouched the decree which exempts lum 
from the liability for the balance of the amount? On this question there is a 
divergence of opinion. The decisions fall into three classes: — 

(a) Those which hold that the appellate Court has no jurisdiction 

to pass a decree in B’s favour in such a case.^^ 

(b) Those whicli do not advert to the question of jurisdiction but 
simply say that the appellate Court should not pass a decree 
in B's favour in such circumstances 

(c) 7 hose which say dat the appellate Court has junsdictioit 

to pass a decree Sn B's favour even in such cases though the 
question whether the poiver should be exercised in a given case 
depends on. its ow,ti circumstances.^ ' 

IM 


I 


(1934) 1934 Pdt 624 (626) Distinct 6oi 
■^ejiiirate decree against non appeal' 
ing defendant — Appellate Court 
ought not to interfere in fits favour 
(1914) 1914 Oal 722 (723) (Do) 



(1913) 18 Ind Oas 6S0 (531) (AU) Suit by ^ 
against B and 0 — Decree p«tJV 
n iifirflv againsl 0 *“ 


Tnd Cas 111 (115) ] 

^ P. <»' /PPl 


licld, that tUo amount couiu uw ..a 
so reduced 

1923 Nag 322 (323) Appellate Court 
■ ■ * "-rnriB inottgage 


osccution alloivod appear uj 
creo holder claiming higher rate of 
inicrost — Application for execution 
not to lio dismissed as barred b} 
IiQiitatiou. 

12 (1910) 191C C.il 250 (251) Suit partly de- 
creed and partly disnussod— Appeal 
b; plaintiH, no cross objection by de 
fendaut— Suit not to tie wholly dn, 
missed. 


13 (1930) laSO aiad BOL (6061 . is 

Plaintiff dissatisfied with decKe, 
appealing*— In proper case appchaie 
Court can dismiss plaiatifl's «oJt 
<o<o though respondent basnot pi'^ 
ferred cross appeal or memoMoOu 
of objections Con/irvnn^ 1935 ' 

2GG (267. 8CS) 

(1920) 1920 Cal 990 (991) (Do) 

(1931) 1931 :>rad 513 (518, 619) (Do) , 
(1933)1933 aiad 629 (531, 

decree against some defendant* t 
tored bj High Court 
cx path; decree sot aside i 

1.J another Sub-Judge and di»m«^ 
as ba6ad on false document -1^ 
tiC alone appcilmg — ^ 

missed - Digh Court can seUs^« 


the e^jxiWe decree agsm' 
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It IS submitted that the view expressed in (c) above is correct for the Q 
follow^},' reasons — 

(1) This rule is general m its terms and contams no words winch 
would i\arrant its being restricted to cases where the appellate 
Court interferes in appellant’s faiour ” 


(2) The following cases'^ out 

fendaots who bad cot appoaled 
tScetWUlUIud Ca9 CJ3 (639) H 
Na; L B 174 Suit lartl) docrecd 
and i>4ttlv dismi^^cJ — Ippeal b) 
plaifltifl — No appeal or cro&a objec 
Uon tj detendant — Ippcllata Court 
can dumsR \tbolc suit as barred b> 



delendaoV » (aTour 

119211 1921 A1UC7 (30^) 43 \U fcS buitb) 
4 against Aacd C — Decree parti} 
B aod paitK agatnat C — 
Sir Ji — • >0 ii peal or cto** 


of the ca^es cited under (fl) were 


Suit {or declaration and possession — 
Court boldiDj, plaiutiS l^as not cn 
titled to tbe property and passing 
money decree for amount paid by 
bim tofrards % rortaiu encumbrance 
on tbe PioiiLtlV“Ai peal by defeu 
de 
as 
>ugh 


against all dofendnpis loiiitly and 
bis suit IS cliomu ed is against some 


by deicedaut— Ippellale Court oan 
allow jlaiotiQ to withdraw whole 
suit 

{See also J92S Cal 488 (489) 
Suit for declaration that defendant 
uas not entitled to draiv water from 
plaiolifl s tank tioio ocrtain banb— 
Suit decreed but decree also provid 
log that defendant was entitled to 
tale water from another bank — Tbts 
was not a point raised m the case 
at ell— Appeal by defendant— Appel 
l&te Court affirining deerto ol tnal 
Court as to iomier } art but expusg 


bat defendant wrongly ordered to 
pay Court fee payable on a previous 
suit filed b) bun — Appeal by plain 
till— Appeal dismissed — App^ate 
Court lias jiowtr tf set- mude tbe 
erroneous order against the delen 

(1929) 1929 Cal .8 (31) Suit for declare 
tion and possession of a portion of 
<1 iTnd /lerrepfl — AuumI hv 


getyoint pos e«eion of the portion 
decreed 

(1932) 1032 All 32 (33) Inal Court passing 


can grant plsintiS respondent ruort 
gage decree in lieu of money dccrco— 


■ — Appellate Court can pass decree 
for possession in bia favour uithont 
aoyliabilit) to pay anything 
(1919) 1919 Cal 63 (CS) 16 Cal 738 Suit 
partly dei reed aud partly dismissed 
— Appeal by plaintifl— No appeal or 
cross objecUou by defendant — Whole 
case may be remanded 
(See also (1677) 1 Cal h Hep 144 
(146) Decree partly faiourable to 
plamtiS and partly to defendant-' 
by 

fen 

14 i SSI 

.IPB)) 

(1933) 1933 Had 606 (SOS) 

15 (1889) 11 All 35 (38) 
(1870)2NWPHCR44 (45) 
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33 Court finds that B is liable for the whole amount claimed by the plainnff and 
not merely for the portion of it decreed agamst him Has it the power, under 
such arcumstances, to pass a decree agamst B for the whole amount or can it 
merel> dismiss lus appeal leavmg untouched the decree which exempts liim 
from the lubility for the balance of the amount? On this question th^e is a 
divergence of op nion The deasions fall into three classes — 

(fl) Those which bold that the appellate Court has no jurisdiction 
to pass a decree in fa\our in such a case 
{b) Those which do not ad\crt to the question of junsdicuon but 
simply say that the appellate Court should not pass a decree 
in B s favour in such circumstances *2 
(c) Those which saj tfiat tlie appellate Court lias jurisdiction 
to pass a decree in Bs favour even in such cases though the 
question whether the power should be exerased m a given case 
depends on its own cucuinstances ^ 


11 (1921) 1921 Lib 211 (212) Suit partly de 
creed in pUintifi s faiour and lartly 
acamst dofeudaut — Appeal lir 
p/aiiitt// — Ko cross objections bv 
defendant— Appellate Court dismiss 
log appeal cannot dismiss suit 
(1025) 1929 Pat 28 j (267) 4 Pat 37 (Do) 
(192C 1920 Nng 281 (283) (Do) 
(Lgil)9IndCa3l21(122)(Cal) (Do) 

(1889) 11 AU 35 (33) (Do) 

(1935) 1933 Cal 4S8 (439) 1 uiporliug to 
follow 191C Cal 250 whicb does not 
use tbe word jurisdiction 
(1917) 19171at52 (38) 36 lad Caa337(630) 
(1029) 


(1934) 1934 Pat 521 l526) Distinct and 
«6parate deciec against non swell 
mg defendant — AjpeJlate Coact 
ought not to interfere in bw fironr 
(1914} 1914 Cal 722 (723) (Do) 

(191 1917 Cal 843 (345) (Do) , „ 

(1911) 11 Ind Cas CIO (641 642) 31 All S’ 


Apjellate Court canuot make aj 
pealing j arty pay no 1 appeal ng 
parly e costs lu trial Court 

(1914)1914 AU 247 (248) M here iJamtifl 
obtamed a mortgage deciee subject 
to paying a ceita n amount to a 
prior mortgagee and m an ajpcal 
by the latter tbe sumuas leduced 
Held that tbo amount could not be 
so reduced 

(1928) 1923 Nag 322 (323) Aj pellate Court 
has no power to reverso mortgage 
decree and pass money decree onlr 
when defendant bas i at appealed or 


for foreclosure not to be jassed W 
ibseuco of cioss ajjeal or cross ot 
jcctiousb} plaintiff 
(1918) 1918 CaUC3(169) 

(1918) 1918 U B 50 (51) 2 U B R 141 
(1927) 1927 Bom 123 (129) 

(19261 1020 Cal oT (j9) 

13 (1930)1930 Mad 801 (806) 53 Mad flsl 

Plaiotill dissatisfied witb decree 
appealing— In proper case appelU^ 
Court COH dismiss ilaiutifl s suit ' * 
/o(o though respondent bas not 


not to 1)0 dismissed as barred b) 
lunitatiou 

12 (191C) 1910 Cal 2.1 O (2j 1) Suit partly de 
creed nnd partly dismissed— Appeal 
hyplaiotiil DO cross objection b> de 
lendaut— Suit not to be wbol)} dis 
missed 


lbe*'’« porfr “decree agslnEtlbede 
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It IS submitted that the view expressed in (c) above is correct for the O 
foUow^g reasons — 


(1) This rule is general in its terms and contains no words which 
would warrant its being restricted to cases where the appellate 
Court interferes m appellant's faiour^* 

(2) Tlic following cases** out of the ca'^es cited under (<j) were 


fendaotK 'tIio bad doI appealed 
(See (1012) 17 lud Caa Odd (639) K 
Na; L It 171 Sait lartly decreed 
and parllv dismi««i.d — Xppcal bj 
pLamtid - No appeal or cio»s obyic 
liOD b) defendant — Ippcllato Court 
can disn>ib« \tbulc -.uit as btricd b> 
limitation ) 

(1920) 1023 KanR I'S (15J) 7 Kang 

Decree for mefne profits — Vppoal bs 
plaiAtifl for enhancing smouut — Ip 
pellato Court eon modify decree in 
defendant s favour 

(1921)1021 All 567 (363) 43 \11 t5 !>uitb> 
-1 against D and C — Decree patU> 
acaiasl b aud parti' asaiaat C — 
tppeal bv U — No a| peal or cross 
objection by C— Appellate Court con 
tioneratc (7 complctel) and malo /) 
liablo for tbo whole claim 
LDuta«e(191S)18LC SCO (531) (UI) 


(1933) 1933 Lab 10 (11) (Do) 

(1928) 192S Cal 168 (139) (Do) 

(191S) 191S All 2S1 (235) (Do) 

(1929) 1929 All 398 (390) Suit for pro emp 


bat defendant 'vrongly ordered to 
pay Court fee payable on a previous 
suit filed by him — Appeal by plain 
tifi_ Appeal dismissed — Appwste 
Court lias power to set aside tbo 
erroDcoos order against tbo defen 


to modification that plaintiff should 
getyoinf possession of the portion 
decreed 

(1932) 1032 All 32 (33) Trial Court passing 


bait foe declaration and possession — 
Couit holding plaintiff was not en 
titled to the property and passing 
money decree for amount paid by 
him torrards t certain encumbrance 
on the pcoi>crty — Appeal by defen 
daot— appellate Court can pass de 
ciee dccliring plaintiffs right as 
mortgagee (by subrogation) though 
he had not filed cross objections 

(1921) 192* Pat ICO (ICO) 2 Pat 712 
Where the plaintiff claims relief as 
agamst all defend iut« jointly and 
his suit IS disiuis ed as against some 
defendants out' in an appeal against 
ibe dismissal the appellate Court 
can dismi's the "hole suit 

(1910) mo Cal 2(.l (202) Suit partly de 
creed and partly dismissed — Appeal 
by defendant— Vppcllate Court can 
allow plaintiff to withdraw tahole 
suit 

(See aho (1923) 1923 Cal 483 (489) 
Suit for declaration that defendant 
was not entitled to draw water from 
plaintiff s tanb fiom certain bank— 
Suit decreed but deciee also provid 
ing that defendant was entitled to 
tale water from another bank — This 
was not a point raised in the case 
at all— Appeal by defendant— Appel 
late Court afliitning decree of trial 
Court as to foimer part but espung 
lag latter pirl — lleld appellate 
Court had power to do so ] 

(lS9a} 18 Alad 500 (502) Decree for redemp 
tion— Appeal by defendant— No ap- 
peal or cross objection by plaintiff 
— Appellate Court can pass decree 
for possession in hia farout utthont 
any liability to pay anything 

(1919) 1919 Cal 65 (65) 46 Cal 788 bait 

partly decreed and partly dismissed 
— Appeal by plaintiff— No appeal or 
cross objection by defendant— 
case may be remanded 
(See also (1877) 1 Cal L Kep 144 
(146) Decree partly far curable to 
plainiiS and partly to defendant — 
Ippeal by plaintiff — Kemand by 
appellate Court — Second decis>o“ 
may be more favourable to defen 
dant than former one] 

14 (See (1030) 1930 Mad 801 (£05) 53 Mad SSI 

(r B) ] 

(1933) 1933 Mad 806 (803) 

15 (1889) 11 All 35 (38) 

(1870) 2 N W P H C R 44 (45) 
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deaded under the previous Code which did not contain any 
pronsion corresponding to R 33 
(3) The cases cited under (6) do not sa,y that the appellate Court 
has no junsdiction to pass a decree in B's favour m such ar- 
cumstances i 

In exerasing the power under this rule, the Court should not lose 
ight of the other provisions of law such as the Court-fees Act or the 
amitation Act which are likely to be infringed by the exercise of such power “ 
!^te and judicial discretion must, therefore, be exercised in view of all the 
ircumstances of the case The following conditions should be satisfied before 
uch power is exercised in favour of a party — 

(fl) The Court must be satisfied that there are good reasons for 
such party not liaving filed any appeal or cross objection 
(h) Interference in favour of such party must be rendered necessary 
by the conclusions to which the appellate Court comes iit 
deciding the appeal 

llhislralton 

K decree la passed lu an administration suit disiding tbe eatite between A end B and 
rejecting the claim o£ C to be entitled to the wbole estate in preference io ^ 

sUarc 0 does not file aa> 
no power lu »ueb appeal to 


(c) Interference must be necessary m the interests of justice, equity 
and good conscience si 

In Bukm V Mena Lal‘^ the High Court of Allahabad obserted that 
he rule ‘ is restricted to cases where w Ihout dt&lurbuig the grounds upon 

appeal without bis filmi; an &pp<.il 
or memo of objections bimseUl 


wr 


(1020) ig’O Lab 438 (440) 1 Lab 33G 54 


PHte to te inioked only ulte't 
appealing to tf enn fairly be said la " 
r^uitotilv eHtitted to relief — 

(1028) 1923 Lab 590 (GOD 9 Lab 20J , 

(1931)1031 Lab 3-0 (371) 

rnmt <• itfi tbp Court witb 


50MadC14 Ibe rule cannot bo read 
09 gialug a ngbl to a respondent to 
urge sometbing in bis favour tgaiost 
anolber Te°poiidcnt wbicb ba» 
nothing to do w itb tlio result o{ the 


19Pat2Cl It S3gi\csdfscreiw“ , 
order to farlber ends of 
not tofivour one pirlv as 
another] 

22 (192?) 1*123 vn 7tC (750) 



I. 


PowLU OF CoLRr OP Vpplvl 


275 


uhich the ludeiticiit of the trial Coitrt proceeds, the appellate Court considers O 
that the decree should be moditicd in order to do justice to all the parties 
co^'cerned including such as lu\e not set the law in motion If these remarks 
were intended to lay down tliat under this rule an appellate Court has no 
po\cr to \ar> a decree in favour of a respondent who lias not filed an appeal 
Or crobs-objcction if it has upset the grounds upon which the lower Courts 
judgment IS based, it is subnuitcd that the view is incorrect 

The apjiellatc Court can interfere in favour of a party or a respondent, 
who has tiled an appeal or cross objccUon and jailed therein 
7 Power if C4n be exercised in favour of persons not parties to appeal 

The appellate Court can evcrcise its power under tins rule m favour 
of parties to the suit who were not impleaded as parties to the appeal^ A 
contrary v^ew ’las however been taken m the undermentioned cases 2 it is 
submitted tlui this view is not correct as it is uiconsistent with the express 
prorisions of the rule which use> the words respondents or parties 2 See 
cho Notes to R 4 ante 

S Decree against several persons Appeal by one Power of appellate Court to set 
aside decree against alt 

Where a decree is passed against several persons and one of them 
appeals against it it is competent to tltc appellate Court under tins Rule to set 
aside the decree against all of them^ although such decree does not proceed 
on an> ground common io all tlie persons against whom 11 1$ passed ‘ But this 
power of the appellate Court cannot be exerased as a matter of course and in 


')2a(10v4) 1031 Pat lai (111) 13 Pal 300 
2i U02j)10’jLab2O 10) 

(1031) 1931 Mid o;: (2T8) ludepcadent 
appeals bf pHintit! aod dcCcudaot— 
Latlcc » appcvl vbatiog— lie as res 
pondciic la plviatifi s appeal can 
lovolo K 33 

Note 7 

1 (1010) lOlC Mad SS7 (8ST) 

tlJ35) 1035 Cat *’4 (20) 01 Cal 019 
UJ'”)1J33 "Mad &00 (SOe) 

(1310) lOlC Cal Col (CoO) 

(191C) 1010 Mad 538 (610) 

(1015) 1J15 Mid "27 (223) 

(1921)1921 All 307 (908) 43 til 85 
(1919) 1919 -Vlad 190 (197) PiefctaUy they 
ina> be made i irtles 


[See aUo (1911) 3 Xnd CasSla (SIC) 
(Cal) Vppellato Court is competent 
to make a decree in favoutoi a parly 
in second appeal though such person 
was not a party to the first appeal] 
2 (1919) 1919 Cal 127 (127) 

(1933) 1933 Cal 7S7 ((88) 

(1918) 1918 Cal 287 (286) 

(1020) 1920 Nag 135 (130) 

(1920) 1920 LB 114 (114) 


(1928) 10’3 AiniG(751) 

(1918) 1918 Mad CC5 (066) 

[See also (1018) 1918 Nag 228 (231) 
14 Nag L 11 66] 

3 (1913) 1019 Mad IOC (lOi) 

(1J2C) lJ>6Cal 1012(1041) 

(1925) 1023 Mad 2C<5 (267) 

Note 8 


(1916) 1916 Fat 400 (101) 1 1 at L Jour 143 
(1927) 1927 All 37 (3 ) 48 All a51 


<1926)1326 411 423 (426) 

(1924) 1924 Pat 336 (339) 

(1916) 1916 Cal C54 (656) 

(1920) 1920 Cal 426 (434) 

(1916) 1916 Cal 800 (890) 

(1918) 1918 Mad 794 (799) 40 Mad 816 
(191C) 191C Pat 400 (401) 1 Pat L Jour 

143 Decree against screial defen* 
danls — One of them expaTte~~ Vppeal 
by one — Vppellate Court can set 
aside decree against all 
[See also (1926) 1926 Mad 9*4 (975) ] 
2 (1915) 1915 3Iad 227 (229) 
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33, the absence of special leasons^ Moreover, where there are several defendants 
and the decree imposes a separate liability on each of them, and one of them 
appeals against that part of the decree which concerns him, it has been held 
that the appellate Court cannot set aside the decree agamst all the defendants, 
the reason given being that m such a case there is really a combination of 
several decrees one of wluch alone is the subject-matter of the appeal * See 
also Note 5 ante A contrary view, however Ins been taken m the following 
cases ^ 

Wliere a decree is passed agamst two defendants, against one of whom 
It IS passed on confession of judgment, and against tlie other, after contesit, 
'ind the latter appeals agiamst the decree, the appellate Court cannot set aside 
the decree in favour of the former® 

9 Power if can be exercised ag&inst person not party to appeal 

Under this Rule, the appellate Court ^s no power to mterfere to the 
prejudice of a person who was a party to the suit but who was not impleaded 
m the appeal ^ The decisions to the contrary arc it is submitted nor correct * 
See also Note 6 to Rule 4 and Note 13 to Rule 22, ante 

10 Addition gf partiea in appeal 

See also 0 41, R 20 and the Notes thereunder It lias been held that 
the appellate Court lus power under R 33 to add parties to the appeal ^ But 


; (10301 
(1027) 
(103d 
(1016) 


4 (1021) 
(1034) 
(1028) 
(1028) 
(1018) 

(1917) 
(1913) 
(1916) 
(1925) 
6 (1919 
(1925) 

0 (1913) 

1 ( 1912 ) 
(1935) 
(1933) 
(1034) 


123 Ind Cm SSL (Ml) 

1997 All 177 (178) 

1027 Nag 196 (107) 

lOlC Lali 113 (114 117) 1917 Pus 

lUKo 71 

[Soo also (1911) 9 lad Cas 742(744) 
(Lab)] 

1921 All 56 (57 58) 43 All 320 

1934 Fat 524 (526) 

1923 2dad 1144 (1146) 

1928 Cvl 593 (595) 55 Cal 1193 
1918 Mad CCS (C6G CC7} 43 lod Gas 
073 (973 974 975) 

1917 Cal 87 (88) 

15 Ind Cas ,i43(544) (All) 

1916 Mad 007 (907) 

1935 Mad 771 (<74) 

1019 Mvd 100(197) 

1925 Pat 40 (12) 3 Pat 327 

16 Ind Cas 75b (760) (Lah) 

Note 9 

16 lod Cas 387 (886) (Cal) 

1935 Cal 24 (26) Cl Cal 919 
1933 Mad 806 {e09) 

1931 Pat 589 (5Jl) FlaiotiQ a claim 
dismissed agaiost A but docroed 
igai i^^t B — li appealed not joiaiog 
A — Vppeal allowed against plaintiff 
— Ilaiiitill apiaalcd impleading A 
and B — Time for appeal againat A 
having expired ho cannot be added 
as a part) — Vlso appeal against A 
direct to High Court is not pcrntla 
tiiblo without appealing to lower 
appellate Court 
31nd Cas5i2 (552) 31 Uloll 
10 lod Caa i7o (37C) (Cal) 


(1018) 1913 Cal 173 (176) 

(1918) 1916 Cal 134 (135) 

(1929) 1929 All 218 (244) 51 All 676 
(1925) 1925 Mad 266 (267, 268} 

(1910) 1915 All 120 (131) 

[See also (1926) 1926 Cal 335(336). 
Appellate Court cannot varydeerM 
against lospondent agamst whom 
appeal had ahatod) 

(1920)1920 Lah 488 (440) 1 Lab 396. 

Cross objection against co defondaot 
who was not party to appeal not 
allowed 

(1031) 1931 Cal 738 (789 740) 63 Cal 923. 

[Seo also (1925) 1925 Bang 108 (HO) 

3 Rang 511 Finding of lower Coait 
not to be reversed in absence ol 


2 U929> 1929 Cal 315 (317) 

(1926) 1926 Cal 1012 (1014) [ObtUr] 

ISco also (IJIG) 1916 Mad 12‘^ 
(1220)] 


of passing a decree against hi®** 
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the power must be e\erci«cd \-ery sparingly ' O 

11 Uluitrktien to the Rule 

The illustration to the Rule indtcatcb a i^pc of cases for which provision 
IS intended to be made ^ But it not exhaustive of the clashes of cases to 
•ftluch the Rule applies, and docs not restrict the scope of tlic Rule ® Thus 
•bough the lUustraUon comcniplatcs that the person m whose favour the appei^ 

^aic Court intcrlcres is a party to tlic appeal and that there is interference m 
favour of the appellant, these t\\x> conditions arc not essential for the ap- 
p icability of the Rule See Votes 6 and 7 

12 ProviM 

The proviso to the Rule was added by Act IX of 1922 Its etfcct is 
that the apiicllatc Court cannot make an order for compensatory costs under 
S 35- \ where the trial Court has refused to do so See also Note 3 to 
S 35-A, an/i 

13 LimitAlion 

sues B for R& 1 000 Ihe claim is decreed for Rs 600 A appeals 
•roin the dismissal of his smt for the balance It is competent to the appellate 
Court to dismiss lus whole suit if it comes to the conclusion that it is tune 
barred * But it lias been held that if the appellate Court is not m a position 
to reject the whole claim, as for instance, where the defendant has confessed 
judgment as to a part of the claim, the appellate Court should not dismiss even 
that part of the claim which is the subject-matter of appeal * The reason given 
IS dial the obhgauon to dismiss a suit as time-barred under S 3 of the Limita- 
tion Act arises onl/ when the appellate Court is in a position to dismiss the 
who'e claim * 

When a suit is decreed partially and the plaintiff appeals against the 
disallowance of the balance of his claim, the entire decree is imperilled because 
the appellate Court can in such appeal dismiss the whole smt and hence lututA 
uon for execution of the decree runs from the date of the appellate decree * 
When a decree imposes a separate habdity on each of the several defendants, 
and one of them appeals against that portion of the decree which affects him, 

»s limitation postponed under Art 182 Cl (2), even for the (sxecution of the 
decrees aga nst the other defendant? On tlus question there is a conflict of 
dee s ons «ome eases holding that lime runs from the appellate decree® and 

holdvug vlvat Uiae xwws fsonv live loner Court s decito ® 


had not exercised its ductelion pro 
perly In this caea— Compvre 1927 PC 
252 (256) (P C)1 
(1028) 1928 Lah 9t7 (918) 

Note 11 


(19l6)191GLahll3(lU 117) 1917 Pun Re 
No 71 

(1927) 1927 Mad 620 (622) C0MadCI4 
3 (1915) 1915 Mad 227 (229) 

(1919) 1919 Mad 196 (197) 

(1926) 102S Cal 1012 (1044) 

(1930) 1930 Mad 801 (804) 53 Mad 881 
Note 13 

1 (1912) 17 Ind Cas 638 (639) 8 Nag L R 174 


peals tliQ hability of a non appeal 
mg defendant respondent may hoen 
banced ondcc this Rule asarosnlt 
of the appeal) 
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33, Judicata 

A sues B and C xn the alternative for a certain siun of monej The 
suit IS decreed against B and dismissed against C B appeals making A and C 
respondents The appellate Courts sets aside the decree against B It can at the 
same tame pass a decree against C But its failure to do so docs not operate 
as res jtidicata under S 11 Explanation 5 because it i\as not obhgatory but 
only discretionary on the part of the appellate Court to grant relief to A ^ {See 
S 11 Note 25) Similarly the failure of A to ask for relief bemg granted 
to lam under R 33 does not operate as res judicata under S 11, Explanation 

42 

Where a defendant appeals as to a part of the decree against lura it 
lias been held by the Madias High Court m the undermentioned case^ that he 
IS precluded by res judicata from urging in support of lus appeal a point which 
goes to the root of the whole decree including the portion of it from w hich he 
lias nor appealed It is submitted that this decision is inconsistent with the 
Full Bench deasion of the same High Court in Panchanada v Vythinatha^ and 
other cases cited m S 11 Note 29 Foot-Note 10 Further the decision seems 
to overlook, the provisions of the present Rule which enable the appellate Court 
to reverse the whole decree though the appeal is as to a part of the decree 
alone {See Note 5) 

15 Rem&nd 

See 1919 Cal 65 cited in N 6 Foot note 13 above 


16 Second Appeal 

A sues B and C The suit is decreed against B but dismissed against C 
B appeals from the decree but A does not file any appeal or cross objections 
Bs appeal is allowed and As enure suit is therefore dismissed A files a se 
cond appeal impleading B and C as respondents He is not entitled to file a 
second appeal against C because toalJow himtodoso wouldbe toallow lumto 
prefer an appeal directly to the High Court from the decision of the tnal 
Court ^ The decisions to the contrary2 are not good law m view of the Privy 
Counai case mentioned below 2 

A sues for Rs 1 000 The trial Court passes a decree for Rs 600 
The defendant appeals but A docs not file any appeal or cross objection The 
defendant s appeal is allowed and A s suit is dismissed in its cntirctv A 
a second appeal He cannot contend in the second appeal tliat lus whole suit 
should be decreed The utmost he can claim is the restoration of the tnal 
Court s decree * The authorities to the contrary® are not good law as they at® 
opposed to the Pnvy Council decision in Nobinchandra v Chatldra Madheb 
But wlicrc the omission to grant a relief is due to a mere slip of the 
Note 14 

1 (1918) 1018 Cal 223 (225) 

2 (1918) 1918 Cal 223 (225) 

3 (1930) 1930 Xlvd 471 (4 2 473) 

4 (1900) 29 Mad 333 (335) (F 13) 

Note 16 


)] 


Mad 435 53 lad App 84 (P C) Privy 
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cai be decreed ou further ai>,K-al, though no appeal was preferied against the C 
decree of the lirst Court 

The mere fact iliat a decree might have been passed m favour of a 
part) to the suit who was not impleaded as a party to the appeal does not 
make Imn constructuch a party to the appeal so as to enable lum to file a 
second apjical against the decree m the appeal ® No second appeal lies against 
an order of remand passed not under R 223 ante, but under the present Rule ® 
The refusal to take action tinder R 33 in the c'cerase of its discretion by a 
lower appellate Court is not an error of law within S 100 so as to sustain a 
'CvOnd appeal ® 

17 Frivf Council Appeal 

A sues D and C The claim is decreed against B dismissed against C 
D appeals to the Migli Court but ^ docs not file anv appeal or cross objections 
appeal IS allowed appeaU to the Pnvj Counal impleading both and C 
His appeal against C is not maiiuainablc because it amounts to a direct 
appeal to the Pn\-> Council from the decree of the trial Court which is not 
allowed under the law* 

Is Revition 

Where an appellate Court refuses to interfere m favour of a respondent 
on the ground that it itas no jurisdiction to do so in the absence of cross ob 
jections It fails to o'tcrasc a juasdjction vested m it by law witlun S IIS'* 

It has been held that no revision lie» against an order refusmg to add certain 
persons as parties to the appeal, as such an order is interlocutory in its nature ® 

R. 34. [S 5TG] Where the appeal is heard by moie 0 
Judges than one, any Judge dissenting from 
co?ded"* ludgment ot the Court shall state in 

wilting the decision or order which he thinks 
should bo passed on the apiieal, and he may state his reasons for 
the same. 

[1S77 — S 57G , 18j9 — S. 359 ] 

Decree n Appevl. 

R. 35-LS 5791 (1) The decieo of the O 
of^Vc^ree"** Appellate Court shall bear date the daj on 

which the judgment -was pronounced 

(2) The deciee shall contain the numbei of the appeal, 
the names and desciiptions of the appellant and lespondent, and 
a clear specification of the leliet granted or other adjudication 
made 

(3) The decree shall also state the amount of costs incurs 

ihom^ or out of uhat propet ty, and 

N^e 17 ■ 

1 11926) 1926 P C 34 (3o) 49 Jlad 4^ tS 
Ind App 84 (I* C) 

Note 18 

1 (1913) 21 Ind Cas 767 (-CS) (lIiiL 

2 (1916) 1916 Mad 1219 (1220) 


10 (1930) 1930 Mad 707 (707) 

(See also (1933) 1933 U1 113 (114)1 
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in "what proportions such costs and the costs in the suit are to 
be paid 

(4) The decree shall be signed and dated by the Judge or 
Judges who passed it 

Provided that where there aie more Judges than one and 
Judge djssenting there a difference of opinion among them, 
from judgment need it shull not be Bccessary for any Judge dissent 
not sign decree from the pidgmeut of the Court to sign 

the decree 

[1877— S 579 ; 1859— S 360] 


Local Amendments 

LAHORE 

/Idd tho following as a proviso to Rule 3S (4) — 

Provided also m the case of the High Court that m the abseneo of a Judge who 
passed a decree or one or tnore Judges who passed a deciea, either the 
Registrar or the Deputy Registrar of tho Court shall sign the docreo on 
behalf of such absent Judge or Judges , but that neither the Registrar not 
tho Deputy Registrar shall <igQ such decree on behalf of a Judge who dissented 
.. . from the judgment of the Court 

MADRAS 

Substitute the following for sub rule (J) — 

* (2) The decree shall contain the number of ibo appeal the names and deseriptror^ 
of the appellant and rospondent, thar <sdd r«$s«s /or service and a clear spoeifestion of the relief 
granted or other adjudication made 


Synopsis 


Note No 

Date of decree 1 

Specification of relief 2 

Ceete 3 

Decree in appeal supersedes that of the 

lower Court 4 


Note No 

Court fee $ 

Chartered High Courts 6 

Form of appellate decree— See App. O, 
Form No 9 7 


Other Topics 

Amendment of appellate decree Sea Note No 1, h N (1) 


1 Date of decree 

Under this Rule, the date which the appellate dcciee shall bear is the 
date on which the judgment avas delivered Hence, the dale of the decree tot 
purposes of limitation for filing a second appeal is the date on which the 
judgment is delivered ' Compare O 20, R. 7, ante. 

2 Specification of Relief 


The Rule requires tliat the appellate decree must contain a clear sp« 
afication of the relief g-anted But where the decree did not speafy the sii® 
due to the appellant except by reference to the judgment and decree of tb® 
lower Court, it was held, that though the decree was informal, as the amount 
due to the decree-holder was ascertainable from the record, it was capable o 
exccuuon and execut on should be allowed as a matter of equity, the 
in the decree be ng due to the mistake of the officers of the Court * As to 
construction of the appelate dcc'ccs, see the undermentio ned cases ^ 

Or^rii” Rule 35— Note 1 8 (1905) 29 Mad 81 (6C) Docreo obiiIUdSJ^ 

1 tSJO) 13 \J1 73 (51) resorvo rigUls of prior 

admittciJ byalllho pitlioi W‘“j 


t > 1 ) n \n TJ3 (311 Hi) 


suit— Decree nUoulJ t*! corulfU* 
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3 Coiti Q 

Sec geueraU> S 35 anil the notes thereon The appellate decreje must 
pro\ade for costs of the appeal as well as of the suit ^ As regards the costs 
of Uic api>cal, the appeUaic decree must state the amount of costs meurrod by 
either party in the appellate Court A party cannot recoier any sum as costs 
of the appeal if it is not entered m the decree^ But the amount® or particulars^ 
of the costs incurred m the loner Court need not be specified m the appellate 
decree and the same may be ascertained from the lower Court’s decree ® 

The appellate Court must finally determine by which of the parties the 
ojata are to be juid it cannot declare tliat the costs sliall be borne b> the 
party wlio will be unsuccessful in a smt to be hereafter brought ® 

The appellate Court can depnvc a successful party of his costs for suf- 
ncicnt reasons Tliua where a decree is confirmed on grounds whoUv dilTcrent 
from those on wluch it was lia'^cd b\ the loucr Court the appeal may be 
aismis«cd wathout costs 

-I Decree >n eppeal *uper(ede« tbel of the lower Court 

See S 38 Note 5 and S 148, Note 9 and the undermtantioned case ^ 

3 Court fee 

S 33 of the Code prondcs, tlut after judgment a decree shall follow 
In the undermentioned case' it was held by Oldfield, J , that even after the 
disposal of the appeal and pending the preparation of a decree, a Court had 
power to direct the plaintifi*appeUam to correct the valuation and to pay 
additional Court-fee The reason given was that the collection of Court-fees 
was no part of a Judge s functions in the tnal of a suit which can be said to 


with refcrcace to the admusiou 


the head oi the paper booh oi the 
appeal 

USC7)Shalhtt R lU ( 115 ) There » 
good deal o( distmetiOD betwecD 
appellate decree stinply reiereiDg 
decree of louer Court aud decree 
irhieli re(ert>(0;7 thut doastoa, goes 
on to iccoid lodgmcDt tor the other 


doae coder oidcra coctradictory of 
the final order in the suit 
Note ^ 

1 [See (1871) le Sutb \V B 200(267)1 

2 (1912) 15 Ind Cas 828 (629) 6 Bind h B 

254 

tl870) 13 Suth W U 23 (23 21) 

Lot compare (1871) 15 Seth W B 
530 (530) 

' (1874) 21 Seth R 71 (74) 

4 (1872) 18 Suth \\ 11 280 (286) 

6 (1900) 5 lud Cas 312 (343) (Cal) 


0 (1875) 23 Suth W R 89 (00) 

7 (1660) 8 Moo lad App 170 (192) (P 0) 

Note 4 

1 (1900)23 Mad CO (67) Appellate decree le 

the only eieeutablo decree 
Decree to be amended xs the appellate 
decree ond appellate Court alone can 
amend 

(V891> 18 Mad 214 (216) (F B) 

(1865) 2 Bom H C B ( V C J) 101 (102) 

(1910) 5 Ind Cas 304 (301) (Cal) 

(1832) C Mad 43 (48 47) Appeal withdrawn 
— liOwecCourb sdccreeis thooxocut 
able decree 

{I8€7f I Ml 95-3 (295} Ticaa Bsed loe pee 
ioiznauLa o{ act directed by decree 
runs from appellato decree 
1669 70) 5 blad H C B 215 (223) (Do ) 

1920) 1920 LB 118(121) 10 L B R 260 
Appellate decree should embody so 
much of the lower Court a decree as 
It u inteoded to affirm so as to 
a^oid the necessity o{ ceteie&co to 

21) 

to 

Executing Court can construe it 
with reference to pleadings. 

Notes 

1 (1885) 7 All 528 (534) Mnhmood J , 
contra 
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5, have ceased with its detenninaUon, and that the Court-Fees Act fixes no 
time for the collection of Court-fees. 

6 Chartered High Courts 

This Rule does not apply to Chartered High Courts in the exercise of 
their appellate jurisdiction {See O 49, R. 3). 

7 Form of appellate decree — See Appendix G Form No 9 


R. 3S. [S 580] Certified copies of the 
Copies of judgment Judgment and decree in appeal stall be fur- 
and decree lo be fur nished to the partics on application to the 
nis e to parties Appellate Coui’t and at their expense 
[1877— S 580; 1859— S 360] 


R. 37. [S 581] A copy of the judgment and of the 
Certified cop of Certified by the Appellate Court or such 

decree to be Tent lo officer as it appoiuts IB tlus behalf, shall be sent 
^ Court which passed the decree appealed 
/ ” from and shall be Med with the original jiroceed- 

ings m the suit, and an entry of the judgment of the Appell^^t® 
Court shall be made in the register ot civil suits 
[1877— S 581; 1859— S. 361] 


ALLAHABAD 


Local Amendments 


DeUte the word* ‘and shall be filed ivitb the oogiual piocecdiiigs m the suit 
5 and C of the Rule 


18 


8 


Aid i uew paragraph as fallows — 

Whero the appellate Court is the Uigb Court the copies aforesaid shall bo chl 
with the origmil proceedings in the suit ‘ 


Add the following as R 38 — 

38 (1) \d address for service filed uuder O 7, R 19 or 0 S, R 11, or sub>eijueotl7 
altered under O 7 R 2} or O 8> R 12, shall hold good 
appellate proceedings -irisiug out Of the Original suit or petition 

(3) Every incnioiandum of appeal shall state the 'iddrcsscs for service girm bl 

the oppoiite parties IS tbe Court below, and notices and processes 
issue from the appell'^o Court to such addresses 
(3) Rules 21 23 23 aud 24 of O 7 shall apply, so fvr as may be, to appcH^t® 
proceedings ’* 

BOMBAY 

The following shall bo added as R 33 — 

38 U) address for service filed under O 7, R 19, or 0 8, K 11 .. 

. , , , altered under O 7 R 21 or 0 8 R 1^ * 

Aodrett for service > 

filed lo bold good during 
eppelfate proceedings 


(2) Every memoraudum of appe 

the opposite parties in tba Court below and notices and proce>>e* 
issue from the appellate Court to such addresses , 

(^) Rules 22, 23 and 21 of O 7 shall apply, so far as may be, to appellate proceeJiDS’ 
LAHORE 

The tollouing shall bo added as R 33 In O 41 — 

38 ( 1 ) ta address for service filed under O 7 11 19, or 0 S, R 11. or sobi 01 «“ > 


I, 
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altored under O 7 R 24 or O R. 12 shill hold good during ill ippellate pro* 
ccediugs iri«ing ouL of the origiiiil •■uit or petition 

(■>) Ft 

(3) Rules 21 22 23 2t-iud25o( O 7 shill ippl} so fir is miv be to ippellate pro 
cccdings 

.N W F P 

JJJ the following Rule* — 

38 (U tn addro«9 for scmcc filed under O 7 R 19 or 0 8 R 11 or subsequently 
lUercd under O 7 R- 22 or O 8 tt 12 shill hold good d timg iU appellate j 
proceedings nrisiug out of the original suit or petition 

(2) 1 Ter\ memorandum ot appeal shall state tbs addresses for sernce given by the 
oppo ite I irtica 10 the Court beloM and notices md processes shall issue iroui the 
ippellate Court to such addresses 

(3) Rules ■’1 md '>2 of O 7 shall ipit» so tar is mav be to appelhta proceedings ” 

OUDH 

jmhe following as R 38 — 

38 (1) l.n addre s for service filed under 0 7 R 19 or 0 8 R 11 or subsequently 
lUored under 0 *■ B 26 or 0 S R 12 shall hold good during ill appellate pro 
cccdin^s ar ‘lug out of the originil suit or petition 

Ui Fverv mtmoiaisdnm of appeal shill stale the addresses for service given hi the 
opposite parties in tho Court below and notices and processes shill issue from 
the appellate Court to such addresses 

(3) Rules 21 22 23 md 21 of 0 7 shall ipply so far as miv be to appellate 
proceedings 

PATNA 

Jdd the folloniiig Rule — 

38 (1) An address lor senico filed noder 0 7 R 19 or 0 8 R 11 or subsequentlv 

altered under 0 7 R 22 or 0 7 R 12 shill hold good for all notices of appeals 

and all appellate proceedings arising out of the original suit or petition 

(2) Every memorandum of appeal ehall state the addresses for senice giten by the 
oppo ite partitim the Court below and notices and processes shall issuo from the 
appellate Court to such addresses 

(3) Roles SI md 22 of O 7 shall apply, so far as may be to appellate proceedings 

SIND 

\dd the following as R 33 — 

38 (1] An address foe semce filed under O 7 R 19 or O 8 B 11, subsequently | 

Address for service altered under O 7 B 24 or O 8 B 12 shall hold good 

filed to hold good du during all appollate proceedings arising out of the otiginil 
nag appeiiaie preset aiuts or petiiuon subject to any aJterafjtts iiodej jub 
mgs rule (3) 

(2) Every memorandum of appeal shall state the addresses foe service given hy the 
opposite parties in the Conrt below and notices and processes shall issue from the 
appellate Court to sneh addressee 

(3) Rules 22 23 and 24 of O 7 shill apply so far as may be to appellate pro eed 
mgs 

MADRAS 

After 0 41 visert the follow ng as Orders 41 A and 41 B — 

‘ ORDER \LI t 

4ppcalj to the Iltjh Court from Ortjmal Decrees of Siiboriftnafc Courts, 

1 The rules contilnedlnO 41 shall ipply to apicils in the High Court of Judicature 
at Midrai with the modiQcitions cont lined in this Order 
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Z. (1) The raemoraDdum of appeal shall be accompanied by the prescribed fees for sbttico o! 
notice of appeal and the receipt of the acconntaut of the Court for the sum prescribed by 
the luloa of Court 

(2) Notwithstanding anything contained ux U 22 of O 41 the period prescribed for 
entry of appearance by the respondent and filing by him of memorandum of cross objectioos, 
if any, shall unless otherwise ordered be thirty days from the service of notice upon him 

3 (1) If the lespondont intonds to appear and defend the appeal he shall within the period 
specified in the notice of appeal enter an ippearance by filing in Court a memorandum oi 
appearance 

(2) If a respondent fails to enter an appearance within the time and in the manner 
provided by the sub rule above he shall not be allowed to translate or mint any part o' 
the record 

Provided that a respondent maj apply by petition for further time, and the Court may 
theieapon make such order as it thinks fit. the application shall be supported by evidence 
to be given on affidavit as to the reason for the applicant s default, and notice thoreo' 
shall be given to the appellant and all parties who have entered an appearance Uolc-'S 
otherwise ordered the applicant shall pay the costs of aJl pirties appearing on tbesp 
plioatiou 

4 (1) The memorandum of appeal and the memorandum of appearance shall state an 
address for service withia the City of Madras at which service of any notice order or pca>.est 
may bo made ou the party filing such memorandum 

(2) If a party appears in person, the address for service may bo within the local limits 
of the jurisdiction of the Court from whose decree the appeal is preferred 

Eiovided that if such patty subsixiuently appears by a pleader ho «haU state in the 
vakalat an address for service witbin tbe City of Madns, and shall give notice thereof 
each party who has appeared 

(3; If a party appears by a pleader, bis address lor service shall bo that of bis picade , 
and all notices to the paity shall be served on Ins pleader at that address 

5 The Couit may diicct that seivice of a notice of appeal or other notice or process shall 
made by sending tbe same in a registered cover prepaid for acknowledgment and addressed 
to the address for service of the party to be served which has been filed by him in 
lower Court Provided that, after a p^rty has given notice of an address for service 1 ° 
accordance with Buie 4 service of any notico or process shall be made at such address. 

6, All notices and process, other than a notice of appeal, shall bo sufiicicntly served if 
by a parly or his pleader, or by a person employed by the pleader, or by an officer of 
Court between the hours of H a m and 5 pm at the address for service of lhop«U” 
be served 

7 Notices which niaj be served bj a patty or his pleader under Rule C, or which sre»t^ 
from the office of the Registrar may, nnloss the Court otherwise directs, be scat 

post, and the time at which the notice so posted would be delivered m the 
course ofi«st shall bo considered as tbe time of service thereof and the posting thereof so 
be a sufficient service 

8 11 iheio are several respondents, and all do not appear by the same pUad«fi 
tbkU give notice of appearance to such of tbe other respondents as appear separately. 
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9 Alut of all cases lu wbich nolica 19 to bo Ksnod to tlio respoadont sball bo affixed 
to tbe Court uolico board alLcr iLo caso has boea registorod 

10 (1) If upon a case called on for hoving by tho Court, it appoais that the record 

has not boon translated nud printed in accordance with tho rules of tho Couit tho Court 
may hear (ho appeal or dismiss tC, or ma) adjourn Che hearteg and direct the party in default 
to psy costs, or iua> luahe such order as it tliinhs fit 

U) 11 the Court proceeds to heir the appeal, it may lefuse to road or refer to any part of 
the record which is uot included ui tho printed papers 

11 hen costs are awarded unless the Court otliorwito orders the costs of a party appeal 
mg upon any application before tho llegistrar or the Court shall be Bi lo and tho cost of 
appeatmg when the apj>cal U in the doih cause li<t for final hearmg and is adjourned shall be 
Rs 30 At the request of any pari) the Registrar shall cause the order to be drawn up and 
the «aid cost to hu inserted therein 


Uemorandut i of objeeftowr 

12 (1) If the icLnowlcdgment mtutioned in B. 22 (3)ofO 41 is not filed the respon 
dent shall together with tho memorandum of objections file so many cojies thereof as 
there are patties affected tberebT 

12) The t res ribed fees for sctMce sball be presented togetbei with the memoiandum 
lo the Registrar 

13 11 any tarty or the pleader of any pact) to whom a memorandum of objocUous has been 
tendered has lefuscd or uegtccted for three days from the date of tender to give the 
aclmowledgmeut mentioued m It 32 (3) of 0 41. the respondent may file an afUdariC stating 
the facts aud the Registrar may dispense with service of the copies mentioned in B 12 (1) 

f 

14 Buie 31 of 0 41 shall uot apply to the High Court If judgment is given orally a 
shorthand note thetoof shall bo taheoby an officer of the Court and a transcript made by 
him shall be signed or Initialled by the Judge or by the Judges concsrimg therein after 
raalrug such corrections as may be considered necessary 

ORDER \LI B 
Lellcn Patent Appeah 

1 The Rules of U 41 4 shall apply, so far as may be, to appeals lo the High Court of 
Madras under Cl 15 of the Letters Patent of the said Court 

Provided that it shall not bo necessary to file copies of the judgment and decree 
appealed from 

2 Notice oi the aj peal shall he given in manner piesccibod by 0 41 A, U C, or if tho party 
to be served has appeared in person in manner pteacribod by B 5 of the said order " 
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ORDER XLII. 

AppEUiS rEoai Appellate Decbees. 

Local Amendments. 

MADRAS 

Sttlisfitu/c the following lor 0 42 — 

• ORDER XLIJ, 

Appeals from appellate decrees 


1 The rules of 0 41 and O 41 A shall ipply, so far as may be, to appeals to the High 
Court of judicature at Madras from appellato decrees with the modifications contained in 
this Order 

Pronded that in appeals from appe))at« decrees the memorandum of appeal shall te 
accompanied hy a copy of the decree appealed from and four printed copies of the judgment on 
which it is founded, one of them being a certified copj, and also four printed copies of ihe 
judgment of the Court of first mstance one of them being a certified copy^ 

2 (1) The memorandum of appeal shall bo printed or typewritten and shall be accom 
panied by the following papers — 

One certified copy of the decrees of the Court of first instance and of the appellate Court 
and lour printed copies of each of tbo judgments of the said Courts, one copy of each 
judgment being a certified copy, 

(2) If any ground of appeal is based upon the construction of t document, a printed 
or typewritten copy of such document shall bo presented with the memorandum of appeal 

Fron'ded that if such document is not in the English language and the appcUaot 
appears hy a pleader an English translation of the document certified by the pleader fa 
be a correct translation shall le presented, 

(3) lithe appellant fails to comply with this Buie the apjical may be dunussed " 


Procedure 

appellate decrees. 


R. 1 • pS. 587.] TJie rules of Older XLl 
shall applijy so far as map he, to appeals 


[1877— S. 587; 1859— S. 37 ] 


Local Amendments 


ALLAHABAD. 

Sabsfilufe the following for B. 1 — 

" 1 The rules of 0 41 shall apply, so far as maj be, to appeals from appellate de ire* 
subject to the following ptotisions — 

' It shall not bo necessary lor an appellant ia a second appeal to prodoeo » 
the judgment of the Court of first tastanco or anj judgment other than tl « 
ment on which the decree appealed against may be founded and tbo rceo d ® 
ease shall be sent for at the expense of the appellant ' 


Si/nopsis 

-T . V I hole i"’ 

Xote J*o I , f n <I 

Procedure applicable to second appeals 1 Inherent power of remand— hrr ’ 3 

Amendment of the Rule 2 ( B S3 ante. 
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1. Procedure epplicabte to second eppeals 

The Rules rclaung to first appeal ipi^y, so far as may be, to second ap- 
peal also See the ranoixs Rules of O 41 and the notes thereon and also 
the cases ated below * 


2. Araendment to the Rule 

Sec the follo^\mg cascs^ bcann;; upon the amendments of the Rule by 
the High Courts of Ulahabad and Lahore 
3 Inherent power of Remend — O 41 U M anlf 


Local Amendments 

LAHORE 

Add the follomag as R. 2 — 

2. In ftddilion to the copies rpccilicd ill O tl It I thi. uiomorjudum of appeal shall 
he aecompinitd h) a copy of the judj'ineiic of tho Comt of first instance unless 
the appellate Court dispenses thcrLWitli 


OKDER \L1II 


Apitvls ntov OimLiis 


R. 1 . An appeal bball ho ±iom the following 

. orders under the p)oiisions of section 104, 

^ppros/ro.. order. _ 

(a) «n Older under Rule 10 of Oidei VII leturnmg a plaint 
to bo piesenfed to the proper Court ; 

(&) an ordoi under Rule 10 of 0) der VIII pronouncing 
.ludgment against a paity ; 

(d) «M order tinder Rule 0 of Otder IX reiecting an applica- 
tion (m a casse open to appeal) for an order to set aside the 
dismissal ot a suit ; 


(d) an order under Rule 13 of Older IX rejecting an 
application {in a case open to appeal) foi an oidei to set aside a 
decree passed ex patte ; 

{e) an ordei undei Rule 4 of Ordci X pronouncing judg- 
ment against a party ; 

(/) an ordei under Rule 21 of Older X/, 


Order 42 Rule 1 — Note 1 
X (1927) 1927 L-ih 912 (J14) ETcry second 
appeal must ho accompamed by a 
copy of the decree of lower appellate 


filed under S 100 of this Code— In a 
second appeal under S 12 of the 
Oudh Courts let respondent IS not 
entitled as of right to file cross ob- 

C P C 317 A 348 


Icction 

Note 2 

I (1918) 1918 All 3S9 (390) 40 All 1 (F D) 
Copy of the judgment of trial Court 
should lo filed along with the me 
inorandum of second appeal 
(1921) C7 Ind Cas 6,0 (Lab) (Uo ) 

(1926) 1926 Lah C33 (CSS) tDo ) 

(1926) 19'>GLah 620(021) (Do 1 
(1921) mi Lah 73 (-S) 2 Lah 227 (Do) 
(1921) mi All 242 (243) (Do ) 

(1921) 1921 All 23 ("3) 43 All COO 
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G?) an order undei Rule 10 of 0) (let XVI foi the attach- 
ment of property , 

{h) Older under Rule 30 of 0)der XVI pronouncizy 
]udgment against a party , 

(4) an order under Rule 34 of Orde? XXI on an objection 
to tJiediatt of a document ot of an endorsement, 

(?) an oidei undei Rule 73 ot Rule 93 of Order XX/ setting 
aside 01 lefusing to set aside a sale , 

(^) an Older under Rule 9 of Order XX2I refusing to net 
aside the abatement oi dismissal of a suit 

{1) an order undet Rule 10 of Order XXII giving or 
refusing to give leai e , 

(m) an Oidei under Rule 3 of Older XXIII recoidingor 
1 ef using to i eooi d an ag) eement, compromise o) satisfaction , 

()i) an ordei under Rule 3 of Ordei XX V rejecting 
(in a case open to appeal) foi an ordei to set aside the 
dismissal of a suit, 

(o) an oidei undei Rule 3, Rule 4 or Rule 7 of Older 
XXXIV 1 cf using to extend the time for tne payment of moi tgitge 
money, 

(p) orders in infeipleadei suits undei Rule Rule I or 
Rule 0 of Oidei XXXV, 

{<]) an ordei under Rule 3 Rule 3 oi Ride 6 of OnUr 
XXXVIII, 

(r) an Older under Rule 1 , Rule 2, Rnh4 or Rule 10 cf 
Order XXXIX, 

{s) anoidet unde? Rule 1 oi Rule 4 of Oidei XL, 

(t) an ordei of tefusal under Ride 19 of Ordei XLI 
icaamit, or under Ride 31 of Ordei XLI to le hear, an appeal, 

(!()«» order undei Rule 33 of Orde XLI remandml ^ 
case,xchere an appeal uould he fiom the decree of the Appe"^'^^ 
Court, . 

(v) an order made by tiny Court other than a High CoxV 
refusing the gi ant of a cci tijlcate under Rule G of Order XLV » 

(ic) an ordei under Ruled of Ordei XLVII granting 
application for review 

[1S77_S 5S8 , 18.J9— ‘5S l(i 94 JbJ, . G i ] 


1 , 


\ppE\Ls FROM Orders 


2771 


Local Amendments 

ALLAHABAD 

Rule 1 (u) Por the ^roris aa order oadcr Rule 33 of Older jl" recU "auj order ' 
BOMBAY 

Rulo 1 (ir) of Order 43 shall be deleted 
CALCUTTA 

In'trt the lollowiCR after Clause (1) ~ 

UHo) m oiler -under Rule 5T of OtdetJ XXI dicectins that ao ittachmort shall 
cease or dircctiu;; or omitting to direct th it aa -ittaeliment shall continue '' 

MADRAS 

iul/sti/aff the IMlowiog for Rale 1 (d) of Order — 

(J) au order under Rule 13 or Rulo 15 of Order IX rejecting an applicatiou (lu a 
case open to ippcal) for in order to set isido a docrca or order passed cs parto ' 

OUDH. 

In Rule 1 (u) for the trorda an order nnicc Rule 33 of Order 41 rc'id any order 
RANGOON 

Add the folio \ing bet" tin Cl lU'cs (t) and 0) — 

(tO a garnitbcc order under Rulo C3 C or Rulo Cl £ and an or ler as to costs in 
garnishee proceedings under Rule 63 G of Order 21 
SIND 

1 SufK/ilu/r the \rordv am order for tko words u order iiodcr Rule 33 of 
Order XLl app earn g m Clause (u) of Rule 1 of Order \LIII of the Code of Cii il Procedure 

1 Appeals from Order* 

See S» 104 and 105 See also the notes tmder the various Rules re 
ferred to in the several clauses of this Rule 

2 Clause (ai Order returning plaint for presentation to the proper Court 

See 0 7, R 10, Note 11 and the foUotving cases ^ 


3 Clause fe) Order reiecting application under 0 9 R 9 to set aside dismissal 
of suit 

Tins clause refers to an order rcjccung an application to restore a suii 
dismissed for default Hence uhcre an appUcaUon to restore a suit dismissed 
for default is itself dismissed for default the order of dis-nitosal is not ap 
pcalable under this clause * 


4 Clause (d) Order rejecting application for setting aside ex parte decree —Se$ 
also 0 9 R 13 'Note 20 

This clause refers to an order re/eciing an application to set aside an 
ex parte decree No appeal lies from an order allowing an application for 
setting aside an ex parte decree * Nor does an appeal lie from an order re- 
jeeung an appLcaUon to set aside an ex parlc order ^ Sec also Note 7 to S 141 
ante 

5 Clause (j) Order setting aside or refusing to set aside a sale 

See O 21, R 89, Note 29, R 90, Note 50 and R 92, Note 13 and 
the undermentioned cases * 


Order 43 Rule 1 — Note 2 

1 (1916) 1018 Lah IIG (117) Appeal lies 
from order retuioiog plaint to be 
presented to proper Conit 
(1021) 1921 All 177 (177) No appeal lies 
from order of District Judge retain 
iDg a incntoraitdam of appeal for 
presentation to projer Court 
(19S0) 1J30 Lah 63i (833) 

Note 3 

1 (1032) 1J33 Nag 101 (102) 28 Nag DR 83 
OicrrulinC 1923 Nag 293 

Note 4 

1 (1916)34 Ind Ci« 703 (702) (Ondb) Ex 


parU docceo in resumption suit 
under Oudh Rent Kc.i~l.x parte 
decree set a'.ide — No appcil lies 
under the Code— But order is 
appoalabJo under Oudh Rent Act 
2 {1J09) 1909 L D R ’03 (20i) F I> Order 
under O 21 R. GO 

(1912) 15 Ind Gas 9’5 (925) 39 Cil 393 
Order under Land lc(jui«ition Act 
not amounting to av-ird 

Note S 

1 (1908) 4 Mad L Tim 96 Order under E 92 
of 0 21, or one lofnsiiig to «et a^ide 
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6 Cl&use (1) 

See O 

7 Claute (m) 

See O 


Order under O 22 R, 10 

22, R 10, Note 20 and the undermentioned case ^ 

Order recording or refuung to record compromise 

23, R 3, ^.ote 31 and the cases cited below ^ 


8 Clouse (ql Order under Order 38 

An unconditional order of attachment before judgment can only be 
passed under O 36 R 6 and not R 5 Hence, where a Judge proposes to 
pass an uncondiitonal order of attachment under R 5 the order must ne^'er- 
theless be treated as one tmder R 6 nnd Aiall therefore be appealable under this 
clause ^ 


9 Clause (r) Orders under Order 39 

This clause allows an appeal against an order passed under 0 39 
R 1, R 2, R 4 or R 10 ^ But no second apjjcal ]ies against such an order* 
{See S 104 (2) ) 

10 Clause (s) Orders under O 40 R 1 or R 4 

Sec Notes under O 40, Rr 1 and 4 and the undermentioned cases * 

11 Clause (t) Order rejecting application to restore appeal 

See the undermentiomed case * 


12 Clause (u) Order of remand under O 41 R 23 

See Notes O 41 R 23 and the undermentioned cases * 


a sale Under It SD of that Older i<t 
appeahblc 

(in33)10't3 Lah 210 (210) An order cou 
firming tlie sale nmoonts to a 
rcfusil to sit 'iside tlio sale and 
bonco IS appoaUble 
Note 6 

1 (lOOD) 2 N-ig L n 170 1170J Ci«o under old 
Code 

Note 7 

1 (1925) 1025 Cd 221 (J2>) Order rcfusiug to 
necept irbitiators aiiard is not 
order refusing to record compromise 
and DO appoil lies. 

(1935) 1935 til 73S (739) No second appeal 
lies 

(1033) 1 


orders under O 49 R 1 
(1033) 1033 Cal 91 (95) Appeal Irora order 
under O 33 R 3— Decree made 
_ beioro ircscntalion oi up^ieal — Ap- 
peal is still competent 
Note S 

1 (t92'^)lJ2^LaU445(145) 

Note 9 

1 (1933) 1033 Lab 203 (205) Order refusing to 
Jiscliuri-o nil lojunclion issDod under 
O U 2 i« appealable 
(1933) 1033 \U SO (BO) Ippcal lies from 
order rtifusii g to grant Umjiorary 
iDplaebon 

(1031) 1931 1.01II 509 (510) Order rolusini; 
to commit tor (.oDlcinpt forJisoboj 
mg lcnipf>rari injunction— -Appoal 


(1001)1024 Mad 857 (857 858) ho appeal 
agiiDst order issuiDg notne on an 
application for temporary mjunetiea 
under 0 SO It 3 
2 (1885) 1885 Rom P J 72 (72) 

Note 10 

1 (lOOl) 1904 1 ua E« No 2G Order of CantI 
acce|tiog amount stated by lb* 
Receiver to ba\o been realised bv 
him and toternng decree bolder P 
k suit for the decision o! bU cUua 
agaiu"! Receiver is not nppeaUUf 
under this clause 

(1933) 1933 Rab 21B (216) Order guuf 
rocei'cr diicction to restore propeilf 
IS not appealable 

(1933)1933 Mad 570 (572) 66 Mad 915 

Cl IS of Letters Patent IS not von 

trolled ly 0 P Code An appeal 
tberclore lies against decision o'» 
Judge ol the lligb Court pas'd 'a 
apjieal from an order under 0 

(1931) 1J3V Nag 64 (b4) No api'cal 

(1 >33) 


"o*® , n Irf 

1 (1931)1911 Ml 33 (,>14) 53 All 6lC 0 > 
tejusing to iThtore tcieutie »1''^ j, 
Such orlcr w order P'/, .{ 
appeal nithm the meamn* ^ 
NRra Ttnaney Act S 2U aud >* 
open to apj'oal 

Note 12 jQ 

I (1890)11 Horn 14 (17) t-jurt 

aljual ag‘i>t order *f rvTH 
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procedure 


orders. 

[1877— S 


R, 2. I^- The Itxiles of Order XLI 
blinll apply, bO tar as may be, to appeals tiom 

onO;lS5<)— S 3b6— SeoS 108, Cl (&)] 


MADRAS 


Local Amendments 


iuisiitul** tbc follow ing for K 2 —• 

2 TboUiilc^olO Il4udof0 Jl thhaUapfly so fins may be to apieals from 
the oidcrs <pccibcd lu It 1 and other orders of any cjvil Court from which an 
appeal to the High Court u allowed under any provision ol law 
Provided that in tho cas« of appeals against interlocutory orders iQado prior to 
decree the Court which passed lha order appealed from shall not seud tbo records 
of the ca c utile « an order has been niada for stay of further proceedings in that 
Court ’* 


ALLAHABAD 

JJd the following vs U 1 — • 

3 In every api>cvl under U I m every wisccUaneon evse and viv erery <«»f dis 
fnivv d for de/flult a lotinvl older shill b® diawn up staling clearly the deter 
uiiualiOQ of tl o appeal or case tUecOaU incutrod and the partied if any by 
whom such costs arc to Iw paid 

MADRAS 

fiil the followinc a» n 1 — 

3 (1) Ibe pcoTiaiousof O 42 shall ajily so fai as may be to appcJla from aj peJlatc 
urdsri 

(2) V memotandum of apiealttoai ill appellate Order shall bo accompouied by a 

** ceitifcd copy of the judgment and of tho order of the Court of first isstauco and 

by a ccrtibcd copy of tho judgment and of the oider of the ajpcllate Couit 

(3) If any ground of appeal is based upon tbo coostructioo of a document apnnttd 

or ijpewrittcQ copy oi such document shall be prrscuted with the tnemoiandum 
ol appeal 


not restricted to tho coosidcraliou 
of tho form of tbo order but may 
tsamioe it on its merits 
(1934) lJ3i All 43o (ioS) It IS only where 
tho enlito case has been romauded 

ly IS 

^Urt 

and 

«y- 

Api>eal to High Court against tho 
orderlies uiid r O 13 H 1 
(1031) 1331 Lab 307 (008) Order of tomand 
—Case divpo cd of by Itial Court on 
one issue only— Appeal lies 
(1933)lW3Lah Clo (Sio) J^o disCinctjoa 
IS made botvveen partial and total re 
mand and an appeal lies eton though 
a portion of order of remand only is 
chsllengtd 

(1933) 1333 Oudh 191 (192) 8 LueV 67C An 
appeal agaiust an order of remand 
should be hied only as a misctdla 
Dcous appeal under 0 43 ft 1 
(1933) 1333 Oudb 3^0 (3al) 21o appeal lies 
where tho order of remand is put 
ported to be under O tl It 2b 
(l93o 133%! Oudh 333 (334) Order nnder 
0 41 R 23—210 sppealiies 
1933) 1333 Cal 435(497) 37 Cal WN 190 
(191) X7o appeal lies where the Order 


of remand Is puriorted to be made 
viuder 0 41 R 2o 

(1027) 1327 All 496 (405) Order ol re 
mand. pa«sed by lower appellate 
Court under luhoraut powers under 
S lol before the amendmont of Cl 
(u) Into Its present form by the AIU 
habad HisU Court >s not appealable 
(1930) 1330 Oudh 36u (353) Amendment of 
jula by Allahabad High Court- 
Appeal lies against order of remand 
under inherent power 
(1911) lO Ind Las (313) Remand under 
0 41 R 23 — Appeal lies 
(1919) 1919 Pat 478 (479) Case disposed c4 
on merits — Appeal— Appollato Corr 
reversing decision on moritsatid t- 
maodiog ease— Purlhet appeal——/ 
valorem court fee to bo paid 
(1328)111 Ind Cas 739 (Oudh) 

of remand passed m appc*t i 
appealable order — Appeal r - • 
orflec of remand not cotep- «— 

(1928) lU Ind Cas 790 (Laii 

of an appeal is not U^rt, — 
mere fact that the orde' -* 

earned out by the iriJ L. 

(1931) 1931 Lah 497 Order S 

^Order set asiJe j, . 4—“-' —s' 
is not under Ih aJ ^ r •■y 
peal lies 
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Scfl 


ProTided tliat, if socH documeiit is not in the English languaga and theippcUiDt 
appears by a pleader, an English translation of the document certified by tho 
pleader to be a correct translation shall be presented ’’ 


Add the following as R. S — 

“3 In erery appeal under R 1, in erery miscellaneous case, and in etoy suit dis 
I'lisicd /or de/ai(ft, a formal order shall be drawn up stating clearly the deter 
mination of the appeal or case, (he costs incurred and the parties, if any, bf 
whom such costs are to Le paid ” 


ORDER XLIV. 


Pauper AppEALb. 


R. 1 . [S. 592.] Any person entitled to prefer an aiipeal, 
who is unable to jiay the fee required^ for the 
pauper”*^ “*’‘*“**^‘ ot appeal, may present an applica- 

tion accompanied by a memorandum of appeal,^ 
and may be allowed to appeal as a pauper, subject, in all matters, 
inclndiny the p'esentation^ of such application, to the provisions 
relating to sutfS^ hij paupers, in so far as those provisions are 
applicable ! 

Pro^ ided® that the Court shall reject the application unle&s, 
Procedure on «p ^pon a pcpusal thereot and of the judgment and 
plication for admu dccreo Appealed from, it sees reason to think 
sion of appeal dcoree IS Contrary to law or to some 

usage having tbo force of law, or is otherwise enoneous oi’ unjust. 
[1877— S. 592 ; 1859-Ss. 3C9, 370.] 


Local Amendment. 

ALLAHABAD 

Add nnother proviso as follows 

''Provided further that no application under this Rule shall be allowed unlci 
of the ipplication has Lccn given to tb© projosed rcspomlents ’* 


Note No 

LegUlative ebansej 1 

' Who IS unable to pay the fee re* 
quired ' — Set Notes to O 33, B 1, 
ante 2 

Application accompanied by a memo* 

randum of appeal 3 

Subject ito the provision relatinS to 

suits by paupers 4 

In all matters including the prespnta' 

tion of such apphcation 5 

Proviso to the Rule 6 


Synopsis 
, No 

1 Power to grant lime for payment of 

Court fee ‘ 

Power to order security for costs-" 

2 0 41 R 10 ® 

Cross objection or cross appeal by a 

3 pauper respondent— botes 1® . 

0 41, I! 32 ,1 

AppesI jl 

^ Letters Patent appeal |2 

Privy Council appeal 

5 Lvmitalion 

6 Revision 


1 Legislative changes 

1 Tbo words ‘under the Code oranyotli 

after tho words “ (ny person entitled ’ ■ ^ ^ • 

i2 Tlio words “incladinf; the presentation of Smwm ^ . — - • . 

so as lo override the decision in LL.R. 26 ftfad SCO (Srs Note C, 

order does not apply to aj peals under the tgra Tenancy tct(IIIctlJ. M® 

Madras Rstatos Land Act (1 o! 1903) 
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2. ‘ Who It unkble to p»f the fee required" ~~See 2fotcs to 0 33 B 1 aniff 

3 Applicetion •ccompenied by u memoranduio ef appeal 

Unlike the pLunt in a pauper siu£ which forms an integral por- 
•.on of the pauper appbcauon itself the application for lca\c to appeal as a 
pauper is a distinct document from the memoTa'ndum of appeal accompany iii^ 
the application The memorandum bf appeal itself cannot be treated as an 
application for Icat c to hppeal as a pauper * 

4 Subject to tbe provuien relating to «uU< by pauper* 

The granting of lca\c to appeal as a pauper is subject to the provi- 
sions relating to suits by paupers as provided in O 33 Thus if the appellant 
has entered mto an agreement with reference to the subject-matter of tlie 
appeal^ or lias not stated with the utmost good faith, m lus application, the 
whole of lus assets* then lus application for leave to appeal is liable to be 
rejected. 

The application for leave to appeal as a pauper should be verified at 
Us foot as reqmrcd b> O 33 R 2 * But ilwugli it is not so verified if it is, 
accompanied by an affidavit in which the statements contained in the application 
are s^ted to be true and there is no falsehood or concealment m the appli- 
cation the Ru’e wall be deemed to have been sufficiently complied with ’ It has 
been held that the presentauon of an application under this Rule wi»hout a 
list of properres as required R 2 is n i invalid and the same could be sup*- 
pied after the limitation penod* 

5 In «n matter* including tbe pre»entalion of *uch application 

In the absence of these words in the corresponding section of the old 
Code It wa« held bj the High Court of Madras^ that the Rule as td pro- 
^entaaon in person by a pauper applicant now contained m 0 33 R 3 did 
not apply to pauper appellants It is now clear iliat the application should be 
presented m the same manner as (he case of a person stune m forma pauperis 
2 e, in person But a pardanashin lady is however evemp ed from personal 
appearance under S 132 of the Code and therefore she need not present tho 
application to appeal in forma pauperis in person * It has been held by the Chief 
Court of Oudh that the memorandum of appeal need not be presented in 
person ® 


6 Ptovito to tbe Rule 

The proviso is mandatory * In Sakha Bat v Ganpat, I L R 28 Bom 
451, Jenkins C J , observed as follows — 


Order 44 Rule 1— -Note 3 
L (1015) 1J15 All 310 (311) 

[But 6ce (18G0) 1 All HOB 24G1 
Note 4 


1 (1030) 122 Ind Cas 831 (831) (Pat) 

(lOOi) 30 VIad547 (549) 

2 (1930) 1030 Pat 363 (363) 

3 (1008) U Oudh Cas 10 (20) 

4 (1023) 1023 Lah 034 (uSl) 

5 (18j 0) 1800 Pun Rs No 10 page 111 

Notes 

1 (1903) 2S Ua.i SCO (3"0) 

[But see (1874) 21 Snth W B 303 
(309) 

*> (1502) 24 All 1^2 (173) (1885) 8 Alad 501 
(505) 


(192C) 192G Oudh 13 (14) 


Off 02 

-ou falU 

'VitUiQ the proviso 

(1932) 1932 All 712 (712) Applicant entitled 
to be beard only if Judge after read 
leg judgments tbmks it to be wrong 
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Tliat proviso as a vety necessary safeguard introduced by the legislar 
turc for the benefit of litigants who find tliemseJves opposed by paupers and 
in our opinion the Court should be careful to ^ee that the proviso is satisfied 
It 15 to be noticed that the Court must come to its conclusion upon a perusal 
only of application, the judgment and the decree This proviso is apt to be 
overlooked, but it ivould provide a safeguard against this, if the Judge or 
Bench admittmg a pauper appeal were to express and record very bnefly the 
reasons for granting leave so that the Bench before whom, the appeal ultimately 
comes may have an assurance that the leave ivas properly given " 

< A party cannot therefore be allowed to appeal as pauper unless the de- 
cree appealed from appears to be contrary to law or to some usage having the 
force of law or is othenvxse erroneous or unjust * But unlike R 11 of O 41 
which empowers the Court to* call for the records, the Court is restricted under 
this proviso to a perusal of the iiidgmcnt and decree appealed against and 
iias no discretionary power to go into the record^ Tht^ High Courts of /Ulaba- 
bad,* Patna® and Lahore* have held thata mere issue of a notice to the respon- 
dent imder App G, Form No 11 is no ground for holding that the Court is 
satisfied as to the conditions laid down in the proviso, and that the respondent 
appearing m answer to the notice is entitled to urge that the application should 
be rejected on the ground that the condit ons of the proviso have not been 
satisfied The High Court of Madras^ has, on the other hand, held that a nonce 
issued to the respondent under Form No 11 is only to state the objections 
of the respondent in respect of the paupensm of the applicant, and that the 
respondent has no locus standi to urge at that stage that the proviso is not 
satisfied 

7. Power to grant time tor payment of Court fee 

The rejection of an appbcaiion for leave to appeal as a pauper does 
not fpso facto carry with it the rejccuon of tlie memorandum of appeal filed 


2 {1025) 1925 Lah 301 (391) 

(1033) 1933 Mad 519 (520) 60 Mid 323 The 
more fact that tho appellant hai a 
pr\ua facie good case is not onougb 
1931 Mad 1J8 (198) o3 Mad 215 
pi set tod from 
(1920) 19'’0 ’Mad 230 (23l) 

(19.0) 1930 Int 143 (143) Decree altered 
laTnalctial piiticulai by gticcessor 
of Judge— Lei>e can bo granted 
(169G) 1806 All W ^ 31 (34) 

(Sco iho (193o) 1935 Pcsb 22 (23) It 
IS not necessary that the t^urt 
should discuss eicry ground in ita 
order rc)cctiug an application to file 
apical in /on a i-uuprrn) 

(See also (1935) lJ3o Mad ol (52) &8 
Mad 20S \ppeal in forma ywiu 
perts from decree o( Ageocj bob* 
Judge— Though the Code la not ap* 
plicaUo to tho Agency Traete lca\o 
of l/ourt to appeal as a pauper la 
necosiary and apieal cannot I*e ad 
mitted as a matter of course] 

3 (102 ) 1025 Ilan^. 2l9 (2.0) 

(1910) 8 Iiid Cas J7C (377) 13 Oudb Caa 


195 Its 
ontill*^ 

to urge tho gimagrojud 
(Cut see (1933) 1033 111925 (925) 
AU2C3 Overruled in 1934 Alt 

[ButLo (1933) 1933 AU 11 (12) 

All 304 (Do)] 


5 (1931) 1931 Patl63(184 185)(FB) Orenni 
ing 1924 Fat 791 1923 Fat 113 i-*" 
Fat 27 and 1929 Pal 31 


SZ 
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along wuh it * The memorandum of appeal is a separate document before the O 
Court \\h ch rema ns for disposal after the rejection of the application and the 
Court has power under S 149 of the Code to gi\e further tmic for the pay- 
ment of the requisite Court-fee stamp and admit the appeal ® The memorandum 
of appeal though onginall> unstamped is not a nullity and can be validated 
walh cficct from the due of the picscntation by the payment of the Court fee ^ 

The appellate Court can also^ m a fit case, c\cu«e the delay under S 5 of 
the Limiiat^n Act and admit the appeal after the O'cpiry of the limitation on 
pa^Tnent of the full Court fee * But where the application for Icaie to appeal 
as a pauper is it<clf filed after the period of limitation lias expired the 
subsequent iwjincn of Court fee will not validate the appeal under any cir- 
cumstances ** 

\s to the Court s powers to order the payment of Court-fees after the 
disposal of the appeal see the following eases* 

8 Power la order lecurily for co«l< —S ,• O 11 R 10 

9 Crota objection or cron appeal by a pauper reapondeni ^ce Notes to 0 il R 22 

10 Appeal 

An order under this rule is not appealable cither under S 104 or 
under O 43 R 1 ' As to Uie maintajiabiliiy of a Letters Patent Appeal 
see next note 

1 1 LaUera Patent Appeal 

It was held by the High Court of Allahabad^ and Madras* m cases 
decided imder the old Code that an order rejecung an application under this 
rule was not appealable under Cl IS of the Letters Patent The decisions of 
the Madras High Court abo\ ememioned were however dissented from m a 
later Full Bench ease of the same High Court,* though the point for decision 
m the Full Bench was not with reference to an order under tins rule In a 


Note 7 (1691) 13 All 80a ( 03) 1891 All 09 

1. (1016) 1918 Mad 10 9 (1010) 40 Mad 087 (1992)1932 Oudb 343 (314) Coarb fee la 

(1935) l.>3a All 620 (C2S) Lut >f applicaiion the 

upder tbia Rule is made without 


(18j 8) 22 Lorn 849 (657 601) 

(IBJ i 21 Lom 5 6 (5 9) 

(l£0g] 4 Ii d Cas 890 (897] 1<^09 Pun lie 
No 04 

(192G) 1 26 Oudb 13 (14) 

(1906) ''0 All 329 (331) 

[Seo(19’5) 1935Pesh 22 (23) But 
Couil IS not bound to grant the 

(But see (lS3a) 1985 Rang 330 (339) 
13 Rang oO] 

3 (1922) 1J22 Lab 225 (220) 3 Lah 35 
(I jlC] IJIC L B 124 (124) 

(But see 11910) 1910 L B58(59) 
hieii in the case of au appeal la 
foTP a paupcrii] 


jph 

catiOQ for lea%e lo appeal in forma 
paupertf — Rejcctiou as being pre 
sei ted beyond time is only order 
rejecting moUon to present appli 
canon and not order rejeciing 
application itself under O 44 It 1 
— Subsequent ai plication under 
S 5 Limualion Act is not main 
tamable as so appeal is pending] 
(lf06)l OG Pud Be No "S 

5 (lS2o) 1925 Mad 76o {'67) 

(18 4) 18 Com 464 (467) 

Note 10 

1 [See also (1870) 18 0 Pun Bo No 62.) 

Note 11 

1 (1839) 11 All 3'5 (3i7) 

2 (1903) 26 Mad 437 (438) 

(1686) 9 Mad 447 (447) 

3 (1910) 8 Ind Casa 640 (847) 35 Mad 1 
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li recent case* the Madras High Court without deiiniteJy deciding the question 
as to the appealability or otherwise under Cl 15 of the Letters Patent, re- 
fused to interfere in appeal on ground that the matter is one of exercise 
of discretion by the Court See <iho S 104 Note 6 

12 Privy Council Appeal 

This rule contemplates the appdlate Court perusing the judgment of 
a subordinate’ Court, and not the Court where judgment is appealed from 
perusing its own judgment ^ O 44 docs not therefore apply to appeals to 
His Majesty m Council and the High Court has no junsdiction to grant 
lca\e to appeal in forma pauperis to the Pnvy Council * But the petittoncr 
may apply in England for such leave m accord^ce with the rules tliat gosenv 
such applications ^ 

13 Limitation 

Under \ri 170 Schedule I of the Lumtation Act the period of 
limitation for presenting an appUcaOioii for leave to appeal jn forma paupcns 
is 30 days from the date of the decree appealed against ^ 

14 Revision 

Sec Jsotc 26 to S 115 and the undermentioned cases ^ 

2 R. 2. [S 593] The inquiiy into the pauperisra ot the appli' 
cant may be made either by the Appellate Court 
undei the orders of the Appellate Couifc 
the Court (torn whose decision the appeal 19 

preferred 

Provided that, if the applicant was allowed to sue or appeal 
as a pauper in the Court from whose decree the appeal is pre fen 
no further inquiry m respect of his pauperism shal) he nece&sary» 
unless the Appellate Court sees cause to direct such inquuy 

1 Inquiry into pauperiim 

If the pauper applicant-appcUani had been allowed m the trial Court 
to sue as a pauper no fresh inquiry as regards his pauperism is necessary 
unless the appellate Court sees reason to require it Othenvase enquiry into 
hia pauperism is necessary and such enquiry may be made by the appellate 
Court Itself or under its direction, by the tnal Court In the latter case, die 
report of the tnal Court as regards pauperism docs not operate as a final 
disposal of the apphcation, and docs not affect the power of the appellate 
Court to consider and dcade whether leave should or sliould not be gnntcd 

4 (1920) 19.0 M vd f jO (CwO) 

N . 


(la 7) BSuth W U 48 (40) 

•’ (1 12) I'* Ind Cl, l3J(l29)(Cal) 
Note 13 

» 5j I IS Ml 1101311) 


(1895) 19 Bo II 43 (50) , ,, ^ 

(1913) 13 lud Cas 518 (ol8) (L I ) 

(1890) la All 79 (93) 

(1690)12 Ml 4Cl (48S)lFB) 

Note 14 

I (1885) 183j Pua lU No 21 V-^Ko 

(1931) 1931 MI 421 (f’S) ^0 Alt 'r 

l»lUnt allowed to opposl as 
“-Government [leader not he* 
Order is revisaUe 
Order 44 Rule 2-NoU I 
1 (190<}30 Mad 517 (517) 
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ORDER XLV C 

Vpi 1 vLS TO rm: Kd^g Di Council 

D«cre« defined R- ^ ^ In this Oi (h) , uiiless> there 

ecree e me bOinetliiD" repujfiiTnt in the sub]ect or context, 
the ONpreasiou deciee” sImU include final oi-der 
[1S7T-.S m See Sa lOQ & 100 supra ] 

Sj7iopii$ 

Note No Note No 

Decree 1 When appeel liei to the King in Council Z 

1 Decree 

The ttords decree sItaU include a. final order have been substituted 
for the words decree includes also judgment and order which occurred m 
the old Code 

\s to the meaning of tlic words final order see Note 4 to S 109 
ani- and the recent ca>e of Abdul Rahman v Cassun and Sons'- in vluch 
thetr Lordships of the Pnvy Council rc affirmed the vieiv expressed in F trm 
of Ramehanl Manumal v Firm of Govardhandas Vislundas RalanchaniT 
that the test of finality is whether the order Jinally dispos « of the rights 
of Ih parties 

2 When appeal Ii«< t« the King in Council 

See Ss 109 and 110 A^to cross appeals see Noe 14 to S 110 and the 
cases noted below '■ 


R, 2.. [S 598] Whoever desires to appeal 
Application to to His Majesty in Council shall apply by 
rapiaTned’of'***"^** petitioB to thc Couft whosB decrce is com 
plained of 
[1877-S 5^18] 

Synopsis 


Note No 

Scope of the Rule 1 Limitation 

Appeal* In forma pauperi* 2 


Note No 
3 


c 


1 Scope of the Rule 

A party desirous of appealing to His Majesty in Counal should apply 
by a petit on to thc Court whose decree is complained of Where tl cre ire two 
appeals from two decrees although they are decided by a common judgment 
two separate applications are necessary even though both the decrees were 
based on one common judgment ^ 

Where A appeals to the High Court making B a party to tic apfx;al 
and succeeds in the appeal B is cn ulcd to pre ent a petition for leav c to apj- c 1 


Order 45 Rule 1 — Note 1 

(1933) 1933 PC o9 (CO) 11 Kang 58 CO 
Ind App 70 (P C) 

(1920) 1920 P C 80 (87) 47 led App 124 

14 Sind L R 191 17 Cal 918 (P C) 


Note 2 

1 (1854 57) 0 Moo Ind App 4f{(4CS iCr] 
<1859 61) 3 Moo Ind App 493 (499) 
Order 45 Rule 2~-Note 1 
1 (19 0) 1920 Pat 207 (2 0) 

(1932)1932 Lah 411 (142) 
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2 to the Pnvy Cotmal and the High Court, m such petition, is not competent 
to go into the question whether he has any locus standi to maintain the appli- 
cation ^ 

2 Appeals m forma pauperis 

See Note 13 to 0 44, R 1 

An order for leave to appeal in forma pauperis takes effect from 
Its date and lias no effect whatever on costs incurred before that date ^ 

3 Limitation 

An application for leave to appeal to the Pnvy Coimcil must be filed 
within 90 days of the date of decree or order appealed from, under Art 179 
of the Limitation Act, 1908 Where the decree is modified on review, the 
time will begm to run from the date of the decree passed on review ^ 

Where the Court is closed on the last day presenbed for the apphcation 
If ma^ be presented on the next re opening day ^ In calculating the period 
of limitat on the day on which the decree or order appealed from is pronounced 
or dated should be excluded ^ S 12 sub-S (2) of the Limitation Act of 1877 
was restricted to appLcations for leave to appeal as a pauper and hence it 
was held that the time spent in getting a copy of the decree could not be 
excluded in computoig the period of Iimiauon* Under the presents 12, sub S 
f2) of the lamitauon Act 1908 such uine can be clearly excluded m comput- 
ing the penod of linutaaon for an apphcation for leave to appeal under 
tins Rule ® Sub-S (3) of S 12 of tliat Act is however not apphcahle to ap- 
plicarons for leave to appeal and therefore the lime spent m obtaining a cop) 
of the judgment cannot be excluded ® 

S 6 of th'* Limitauon Act 1908 docs not apply to appheauons for 
leave to appeal’ 

Sec also Note 8 to S 109 and the undenncntioned cases ® 


R. 3 . [S. t>00 ] (1) Every petition shall state the grountio 
ot appeal and pray for a certificate either tbah 
Certificftte at lo jjg uDioiiDt OT valuo and nature, the caso 

vaueor i neM tho lequiieiuonts ot S. 110, or that it IS 

otherwise a ht one for appeal to Bis Majesty in Council. 

(2) Upon leceipt of such petition, the Court s/iulf direct 
notreo to be ser\ed on the opposite party to show cause ^\hy the 
said certificate should not bo granted. 

(.1877— S 000] 


2 (IJ’5) 1925 Pal 712 (712) 

Note 2 

1 (IJU) 1914 P C 227 (220 (V C) 

Note 3 

1 (1924) 1021 Lali B2 (8.) 4 Lih 183 

1 (IbCJ) 13 Sjth W U 2J3(2J4) 

[il It »co (l&Cd) 1 LongLRfOC) 39 
(40) Six moitbi petioi eximos 
iluting bolliijx— Vppllcatioii for 
loavo inndo onro opening Jay— Leave 
r uli uut bo given] 

IH Oj 13 Salh \V K 17 (19) (P C) 


■ ‘ -s ) 

59 Cal 251 

(1926) 192J Ml 295(230) 

(1895) 18 Mad 434 (1S5 4SC) , , 

(1920) 1920 Pal 2 7 (209) e 

copie* not filed la llmo—T*® 
not be excluded - 

(1871) 15 Salb W Jl 2.5 (257) 

tod — Cannot lo Jiuiloa. 

queatly on Ibe greonJ of limit* 
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Local Amendments 

BOMBAY 

In sub-rule (3) of U 3 of O 45 fttUr the words to sho v tii se \h\ tl e said certificate 
should not bo granted the following words shall be inserted namely — unless 
It thinhs fit to refuse tho ccrtiticit 

NAGPUR 

For sub rule (2) of II 3 of O 45 tie folio vi g sul rules sb 11 bo substituted 
namely — 

(2) Upon rccciit of such jetition the Court after sending for the record and 
after fixing a day for he ting the appliciut or bis plcadc nud bearing bim 
accordinglr if he appears on that daT may dismiss tho petitio 
(S) Unless tho Court dum > es tl o petition under sui rule (2) t shall direct notice 
to be serTcd on the opposite party to show cause wl r tl e said certificate should 
not l« granted 


Synopsis 


Note No 

Lecisfatiie changes 1 

Scope of the Rule 2 

Certificate as to fulfilment of the re 
quirementa of S IIQ— Srr Note 10 
to S 103 and notes to 's 110 a tc 3 

Certificate as to fitness 4 


Note No 


£x parte grant of leave to appeal S 

Non prosecution of petition 6 

Letters Patent Appeal 7 

Review 8 

Toriti 9 


00 er Topics 

Notice bee Note 1 Special lease by the Judic il Comm ttee See 

Ubiectiou to grai t of lease See Note 4 Note It (2) 

Pts (4) (u)aud(O) 

1 Legislative changes 

In sub-rule (2) the words 'shall d re tuotco bare been substituted lor the words 
mar direct notice which occitrel in tic eotrepo Ji" s ct on of the 
Code of 18S> 


2 Scope of the Rule 

This Rule must be read until S 109 Cl (c) and S 110 K pari> 
twshing to file aa appeal to His Majesty in Council should file n petition to the 
High Court under this Rule for the issue of a certificate that tho case fulfils 
the requirements of S 110 or is othcnvise fit for appeal ^ 

This Rule does not restnet the power or prerogame of the Judicial 
Comimfcc to grant special leave to appeal See Notes under S 112 ante and 
the following cases ^ In Motichand v Gatiga Prasad^ Lord Da%cy in dclneiing 
the judgment of the Board obsened as folio \s — Where a party in an 
Indian case comes to this Board and asks for special lca\c to appeal the 
matter being under the appealable \alue their Lordships think tliat he should 
first apply to the Court below for a certificate under the second part of 
S 600 namely that jt is otherxvast a fit one for appeal to Her Majestj in 
Council 


3 Certificate ei to fulfilment of the requirements of S 110 5rc Note 10 to S 103 
and Notes to S 110 ante 


4 Certifieete as to fitness 

It is the certificate granting leate to appeal and not the order for 


Order 45 Rule 3— Note 2 

1 (1675) 12 Bom H C R 8 (8) 

(1805) Bom P J 4C2 No fresh Tahalatnama 


separately 

2 a897) 19 All 95 (9 ) 23 Ind App 167 (P C) 

Special leive granted vrituout seeu 
rity 

(1907) 30 Mad 185 (188' 34 Ind \pp93(PC) 
2»(190l) 24 111 174 (I'-B) 29 Ind Ipp 40(P C) 
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such certificate, which the Judicial Cwrmuttee will consider and act upon and 
unless the certificate upon which leave to appeal is based is in such a form 
as to justify that leave, it will be held not to have been properly gi\-en ^ In 
Radhaknshna v Sv^anunatha Ayyai^ their Lordships of the Judicial 

Committee pointed out that where an appeal js certified to be otherwise fit it 
IS of the utmost importance that the certificate should on the face of it show 
clearly the grrounds upon which it is based There should be an indication of 
the nature of the question that is involved in the appeal and that the discretion 
conferred by S 109, Cl (c) was imioked or was exercised Their Lordships 
think It should be brought to the attenticui of the Indian Courts that these 
certificates are of great consequence, that they seriously affect the rights of 
litigant parties, and that they ought to be given in such a form that it is 
impossible to mistake their meaning upon their face E\en if the High Court 
refuses a certificate it is desirable that the reasons for such refusal should be 
stated ’ 

The respondent can raise a preliminary objecQon before the Judiaal 
Committee on the ground that the order granting leave is ulira vires and that 
hence the appeal is not maintainable * But objection os to valuation, should 
be taken at the earliest posable opjwttumty * The Pnvy Council will not 
interfere with any question of I'aluation tmless it can be shown that some i cm 
has improperly been made the subject of valtuaoo, or ewduded therefrom, or 
that there is some fundamental principle affecting the valuation which renders 
It imsound ‘ 

Certificate if can be eranted after final adjudication by the Judicial 
ComnutUe — The ccruficatc under this Rule cannot be granted after there has 
been a final acljudicaaon in the matter by the Judicial Comnuttee In Wckt ' 
Chejui Rani’ the plaintiff s sut which was decreed in the trial Court was nr 
versed by the High Court The plaintiff tlicn filed a petition for leave to apjxal 
to the Judicial Comnuttee as also an application for review The latter apphea 
non was granted and the High Court reversed its original judgment The 
defendant took the matter in appeal to the Pnvy Council wluch held tliat the 
application for rcMcwwasnot maintainable and dismi'sed the suit restoring the 
first judgment of the High Court Subsequently the plaintiff pressed Jus ongmd 
pctiuon for Ic.ivc to appeal and the High Court granted leave holding tliat the 
petition was stiB alive, and not disposed of The Pravy Council rcicrscd 
the order granting leave holding that there was no suit existing after the 
dcas on of the Judiaal Conurattce and that no leave could therefore Lc granted 


5 Ex parte sranl of leave to appeal 

An cx parte order granting leave 
U IS obtained by any misrepresentation 


Note 4 

1 (1001)23 \11415(416) 2S lud VpplS2(PC) 

2 (1J21) 1021 1» C 25 (20) 41 'VIjd 203 4S 

I«dArp31(l‘C) 

[Sea also 1021 PC 123 (128) 48 Ind 

Vpp 3"C (P C)) 

^ (1002) ^0 Mad 104 (105) C3 Ind IpP 
(PC) 

4 (IhOT) 10 Ueng LR 221(220 2IndApp205 
(1 C) 

I (IKCO) n Muo hd tpp 85 ( 05 ) (PCf 


to appeal IS liable to be rescinded d 
or concealment of fact wluch ou^ 

6 (1321) 1031 P 0 50 (52) 48 Cal 110 41*“^ 

App255(P C) , . 

(191C) 1916 P C 18 ( 0) 3S tIH'vS 13 

App 187 (1* C) , , 

[bc8 also (1022) 1'122 PC 257 ( ' 

Il5tvd 475 4JI»d\ip U i 
Order o( Council dalcl IH-2 * 
shows certiflralo not coucluJir* 
to valoatjon] 

7 (1925) 1925 PC I"! (I'o) (PC) 

1024 Lvb 223 
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to lu\e been disclosed ^ C 

6 Non protecution of petition 

The pctiuon IS liable to be struck off for default if the applicant does 
not prosecu c it diligcnth * The Court can howeier restore tlic petition on 
•iuljtacni Citasc bcinff shown ^ 

The Priv> Counal inay also dismiss an appeal presented to it for 
Munt of prosecution where no further proceedings arc taken in the High 
Court, as required b> the rules * 

7 Letter* Patent Appeal 

No appeal lies under Cl 15 of the Letters Patent from an order 
granting' or rcfu'ing- a certificate for leaic to appeal 
S Review 

An order granting or refusmg Icaic to appeal can be reviewed ' 

9 Form — iite tipindur Form \o 12 


R 4 [Ne\\ ] Foi the purposes ot peenmunj laliiulion, suits C 
imohiiuj suhstiiniuilltj the same questioyis for 
•letermnutUon and decided hy the same judgment 
* may he consohdoted, hut suits decided hy separate 

judgments shall not he consolidated^ notuitJisiandiny that they 
iuioiie suhstiiniially the same questions foi detei mination 

Sjnoptts 

Note No I Note Vo 

Cenielidation of *uita I I Judgment meaning of 3 

Inherent power to contelidate 2 | Cost* 4 


1 Coniolidstion of suit* 

iThere was no provision under the old Code corresponding to this rule 
and there was a conflict of opinion as to whether, and when two suits could 
be consolidated together for the purpose of reaching the pecuniary linut neces- 
^ry for an appvul to the Privy Council According to the High Court of 
Al'ahabad suits though deeded by separate judgments could be consolidated 
provided the questions involved in them were substantially the same, and the 
property affected by the suits were also the same ' According to the High Court 
of CaJcuJJa such consohdanon was nor pemmssihle unless the siujs had been 
decided by the same judgment ^ The present rule gi\es effect to the latter view 


Note 6 

1 (less) 12 CiICjS (CiO) 

(1897) 2 Cal \V N 4G (4'-} (Note*) 

tl8<0) U Suth W B O C 34 (38) Oaaipeil 


[But »ee (1900) 0 Sutb W B Mw 121 
(121)] 


3 (1854 57) G lloo lud tpp 346 (317) (P C) 
Note 7 

1 (1890) 17 Cal 455 (45B) 

(IS 6) 1 Cal 102 (103) 

(1S70) 25 Sutb W B 5'>9 (^Sl) 

(ISiS) 24 Sutb W B luO (151) 

2 (1881)7 Cal 339 (34^) 

(1875) 24 Sutb W B 148 (149) 

Note 8 

I (1884) 1C Cal ‘>92 (294) 

(1912) 17 lod Cas 2’1 (•’2'>) 39 Cal 1037 
Order 45 Rule 4 — Note 1 

1 (lS8G)18Ain96(lQS) 

» (1901 02) 6 Cal W N 11 (I'’) (PB) 

(1606) 5 Sutb W R (PC) 34 (38) 
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4, and no consolidation is permissible under the present Code unless tlie suits 
Iia\e been deaded by the same judgment The object of the rule is that 
u)ierc there are appeals from one /udg/nent involving substantially the same 
question for determination before the Pnvy Council, they may be consolidated 
if, in the aggregate, the value of the appeals aiuo(iint to the appealable 
mimmum ^ But m interpreting the words * same judgment," the spint of the 
rule should be observed and a narrow interpretation should not be given to 
It * WJiere the judgment in one suit is merely a copy of the other* or where 
the judgment in one suit merely refers to the judgment m the other, and, 
adopting its reasons passes a decree accordingly,* the suits must for the 
purposes of tins rule be regarded as having been deaded by the same judg- 
ment Wlierc tlic evidence in the two suits was, at the request of the parties 
considered as a whole, and the Court came to a deasion on the whole of 
the evidence in favour of a party, it was held by the High Court of Allahabad 
that It was a proper case to which the procedure sanctioned by this rule 
should be applied ^ But the rule allows consolidation only for the purpose of 
making good a defect m pecuniary valuation, and not a defect of any other 
kind In the case cited below the same judgment affirmed the lower Courts 
judgment in part relatmg to one defendant and modified it m part relating to 
another defendant In regard to the former parr, there was no subsianjal 
uon of law involved and m regard to the latter part the appealable value was 
less than Rs 10,000 Both defendants applied jointly for leave to appeal 
It was held that leave should be refused * 

The rule applies only to appeals to the King in Counal and not w 
appeals to tlie Higlt Court ^ 

2 Inherent power to con*olidet« 

The rule does not limit the inherent power of the High Court 
consolidate appeals to the Pnvy Council for the purpose of security for fif 
costs and for saxuig expenses^ though such power cannot be excrased fi't 
settling pecuniary v-aluaUon when the rule forbids it in cases governed by 
dilfcrcnt judgments ^ 

3 Judgment meening of 

The word judgment refers to the judgment appealed against and iw* 
iha judgment of the Court below' The fact that there was a common judx 
ment in two suits m tlie tnal Court is no ground for consolidating the sia"^ 
under tlus rule unless there is a common judgment m the High Court also 

■* ..V; 

The eficct of an order of consolidation of •several appeals under tlus ru- 
ts to make them a single appeal, and if costs arc awarded against the 


(iJ. 

a,. 


NoloZ. 

1 (1918) IJlb l»t lO (197) 3 
Z (rSJDlJ.I Ijt 97(9’) OIjjLJoat.* 


Nolo 3 


1*132 Vf.J 125 a 

(IJ21)1J21 J7( ’) LJuur 
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ixjndcnis t!)e\ arc jo ntl> and scM.rall> liable for the whole costs' O 

\s to security for costs m consolidated appeals see Note 5toR 7, 

below 


R 5 In ficcient of any dispute mising hetueen the O 

Remi.sion of du inirtics (IS to thc itmoiiut 0 ) mine of the subject- 
pule toCouriof fir»i uHitte) of the siiit *» tlic Coul t of fil st mstaiice^ o) 
as to the amount ot lahic of the subject matte) %n 
<ltspntc on appeal to Sis Majesty in Coinicil the Coint to uhtcli a 
petition fo) a ccitificatc is made nndet Mule 2 may, if it thinks fit, 
refet such ihspiito fo) icpoitto the Comt of first instance, uhich 
hrst mentioned Com t shall ptoceed to dctomine such amount or 
tahte and shall t dm nits lepoit toyethe) uiih the eiidence to the 
Comt by ichich the lefercncc uas made 

1 Remiition of diipule •• to amount or value of the aubjeet matter 

This rule gives effect to the practice followed under tlie old Code 
a pracucc sancuoned by the Judicial Coimmttcc of ascertaining by evidence 
and cnquir> as to the true value of the subject matter m appeal when there 
IS a d spate regarding the same * 

V remand under this Rule is unnecessary and should not be made 
when an issue as to valuation, was raised and decided m the trial Court and 
the parties acquiesced in the finding on that issue ' 

Where there is a remand under this rule the Court to which the 
remand is made should itself carry out the investigation and cannot renut it to 
some other oilicer ^ Dut it has power to hold a local enquiry for the purpose 
of determining the value of the subject matter * See also the undermentioned 
case ® 

Where a quesuon of the value of the subject matter of the suit has 
been raised in the High Court and a report with reference to value has been 
made under this rule it is desirable that full information with reference to 
these proceedings be included in the record to be sent to the Pnvy Council ® 

Effect of re/u«iof R, 6, [S GOl ] Where such certificate is 0 
certificate rcfuscd, the pbtition shall be dismissed 

[1877— S GOl] 


Note 4 

1 {19'>3} 1923 I at 215(210) 

Order 4S Rule 5 — Note 1 

1 (1905)9 Cal \VN 3 0(371) 

(1900)33 Cal S93 (S9f) S3 I d ApplOC 
(1 C) 

2 (1918) 1918 Bom 224 (225) 42 Bora 009 
tlO’?) 192" Cal 413 (419) 

(1921) 1921 1 at 9 (9S) GPalLJonrOT 
[Soo 180(1915) 1915 Oudb 106(168) 
BcfendaDt i ot objectiog a» to plaint 
valuation— ifrfd be cannot object 

C P C 349 A 350 


m H gh Court) 

3 (1916) 1916 Cal 102 (102) 43 Cal 22o 

4 (1925) 192o Cal 414(415) 

5 (1934) 1934 Bang 292 (295) 12 Rang 355 

Petit on by creditor for adjudication 
of insolreiicy dismissed by High 
Court— Leave to appeal to Pnvr 
Council applied for— Question of 
value of subject matter should not 
be referred if respondent will be re 
quired to file schedule of bis assets 
0 (1933) 1933 P C 232 (232) 13 Pat 679 (P C) 
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6 Synopsis 

Note No I Note^o 

Reasons for refusal 1 I Appeal* i 

Costs 2 I Review 4 

1 Reasons for refusal 

In the undermenuoned case^ the Judicial Committee observed as fol- 
lows — Their Lordship:, desire to add that it would be convenient if the High 
Court on future occasions in refusing a certificate for leave to appeal would be 
good enough to state the grounds on wliich they refused it ’ 

2 Costs 

Where an application for leave to appeal is dismissed with costs, the 
proper Court to e'<ecute the order as to costs is the trial Court ^ 

3 Appeal 

Under O 43, R 1, Cl (i>) an appeal lies against an order made 
by any Court oilier than a High Court refusing the grant of a ccmficaie under 
this rule and the period of hmitation is 30 days from the date of the order 
under Art 153 of the Indian Linutation Act 

4 Review — Sf« Ixote 8 to R 3 ante 


f R. 7, [S G02] (1) Wlioe the ceitificate is giantcd, the 
Security and depo applicant shall, Within 7it)ieit/ flays or such 

sit required on grant ful tllCJ pettOily UOl excecdlilff SlXttJ (luyS, OS 

of certificate Court may upon cause shown allow lioiu the 

date of the decree complained of, oi within si\ ■\\eeka fiom 
the date of the giant o£ the ceitiflcato, ^\hlcho\e^la the later 
date, — 

(«) fin nish seQwnty m cash or m Goieinment seciniticsi^^ 
the costs of the lespondent, and 

(6) deposit the amount reqiuied to dofiay the expense cf 
translating, tianscnbing, indexing and transmitting to Jha 
Majesty in Council a coircct copy ot the whole lecoidoft^'® 
suit, except — 

(1) foimal documents diiected to ho excluded b> any 
of Ills ;^^a]c^^tJ in Council in foieo tor the time being, 

(2) papers vvhich the parties agree to oscludo , 

(3) accounts, or i>oitions of aceoimts, winch the 
empoNNored bv the Couit for that pnrjioso conbideia unDtxj^ 
sary, and \shich the parties haio not spccihcallj Abkcd to o 
included ; and 

(4) such otliei documents as the High Couit may iliroct t 

ho excluded. 


Order 45 Rule 6-Note 1 

I (lOOC) 20 Mai 101 (IOj) 03 lud Vrp C7 
(I'C) 


Note 2 

flOOtl'U Cal 6lO (SJl) 

[“mo howeitr (ISsDu 
U(JI High Court cau 
crJer] 


Cal ^ 

1 etc a « “ 
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Pioxukil that tha Coxnt at the time of fp anting the eex ti' c 
ficatemng atto hcamuj any opposite paity uho appeal s, O) der 
on the af i and of special haidshtp that some othei fo) m of secuuty 
may le f n mshed 

Plot ided tuifhc ) , that no adjoin nment shall be gi anted to an 
opjosiic paity to contest the natine of such scciniUj 

(i) T1 hc) e the ai pheant pieters to punt in India tho 
copy ot the lecord except as afoic&aid, he shall also -svithin the 
time inentumed m suh-i ulc (1) deposit the amount required to 
defraj the o\i envo ot priutiDji s>ucli copj 
‘ [IbTT— b 002 ] 

Local Amendment* 

Oudh 

la Rule (I) fa) Order \L% Code of Ctvil 1 rocedurc i iserf the nords except when tbs 
Secretary o( State for lad a id CoudoI i% the applicant bet teen the Woidi the respondeat 
aod and 

Sjnoinis 


Note No 


Amendmenlt a(t«( 19QS I 

Scope of the Rule 2 

Date of the decree meaning of 3 

Security and depos t d 

Security in cate of consolidated appeal S 
Form of security— Proviso 6 


extension of time 
Record not to 
paper* 

Delay 

Appeal 


include 


Note No 
7 

unnecettary 


10 


1 Amendment* after 1908 

The following altcraaons have been introduced by the Amending Act 
WVI of 1920 — 

(1) The words Ninety da>s or such funher period not exceeding 

sixty da}S as the Court may upon cause shown, allow have 
been subsuiutcd for the words six months 

(2) The words in cash or in Covemment securities after the word 

security have been newly added 

(3) The proviso to sub R (1) is new 

2 Scope of the Rule 

The Rule prescribes the cour c to be followed by tnc appbcajit 
(appellant) after the issue of a certificate as to fitness of appeal He should 
furnish security for the costs of the respondent and also deposit the expenses 
for translating transcribing indocmg and transmitting the records within 
the time fixed by clause (1)^ I he Rule docs not according to the Cluef 
Court of Oudh apply to cases where special leave to appeal is granted by 
the Pnvy Counal under S 112, and the High Court lias no jurisdiction to 
call upon the appellant to deposit security without any order of the Pnvy 
Council ** The High Court of Calcutta* on the other hand has held m a case 
ansing under the old Code that it has been the practice of that Comt to 


Order 45 Rule 7 Note 2 
1 (18 5)lJSuth WR SOS (300) Ictitio 


itdeposit ngsecurity amount oulv 
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Reasons for refusal 1 I Appeal* 

Costs 2 I Review 


1 Reasons for refusal 

In the imdermenuoned case* the Judicial Committee obseried as fol 
lows • — Their Lordships desire to add that it would be convenient if the High 
Court on future occasions in. refusing a certificate for leave to appeal would be 
good enough, to state the grounds on which tliey refused it 

2 Costs 

Where an appheauon for leave to appeal is dismissed with costs the 
proper Court to execute the order as to costs is the trial Court * 

3 Appeal 

Under O 43 R 1 Cl (v) an appeal lies against an order made 
by any Court ot/ier than a High Court refusing the grant of a certificate under 
this rule and the period of Urmtation is 30 days from the date of the order 
under Art 153 of the Indian Limitation Act 

4 Rev ew — S<«^ot6 8toB 5 a te 


R. 7. [S 602] (1) Tl^teie the ceitificate is granted, the 
Security and depo applicaot sliall withiH (Jays or suen 

■It required on «rant flit tJiei pettotJ, uot cxceeditig sixtif doijs, (IS th6 
ofeertifeate Coiirt mmj upon cdiise shown allow from tho 

date of the deciee complained of, oi within si\ weeks fiow 
the date of the grant ot the certificate, whiche^ er is the later 
ante, — 

(a) fiu nish sQdwnt} mcashortn Government seem ities tor 

tho costs of the lespondent, •lud 

(It) deposit the amount required to deft ay the o\peaie t>f 
tianslating transcribing indexing and transmitting to 
Majesty in Council a correct copy of the whole record of the 
suit, except — 

(1) foimal documents directed to bo excluded by anj older 
of Ris Alaje&ty in Council m foicafor tho time being, 

(2) papeis uhich the parties agree to exclude 

(3) accounts or poitions of accounts, which tho 
empowered bv the Couit for that purpose consideis 

sary, and which the pai ties Jiaio not bpeci/icaJlj aj,kcd to i 
included , and 

(4) such othei documents as tho High Court niaj dircotwi 

bo excluded _ , — - 
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FioLidcd that the Couit at the tune of gutniing the cet ti‘ c 
ficatc mag, atlc} hcanng ang opposite party itho appeal s, oi der 
on the giound ot special hat dship that some otlici foi m of seciii itij 
may he fai mshed: 

Pi Glided tuithc ) , that no adjoin nment shall he gi anted to an 
opposite pat ty to contest the nutia e of such scent ity 

(2) Whcic the applicant pieters to punt in India the 
copy ot the recoid, except as> atorcsaid, he shall also ^vithin the 
time mentioned m (1) deposit the anioimt leqimed to 

defraj the expense o± printiUj: such copy 
[1S7T— S 002] 

Locftl Amendment* 

Oudh 

lu Rule 7 (1) (a) Order XLV Code of Ciril Rro edutc inicrj the words except when the 
Secietar; c( State lor Iiid;a m Council i the applicant between the words the respondent 
and and 

iijnoims 


Note No 


Amendioents after 190S 1 

Scope of the Rule 2 

Date of the decree meaning of 3 

Security and deposit 4 

Security in case of consolidated appeal S 
Form of security— Proviso 6 


Note 1*0 

Extension of time 7 

Record not to include unnecessary 

papers S 

Delay 9 

Appeal 10 


1 Amendnenti after 1908 

The following altcraaons hate been introduced by the AmenduigAct 
\.\VI of 1920 — 

(1) The words Ninety da>s or such further period not exceeding 

sixty dnjs as the Court may, upon cause shown, allow have 
been substituted for the words six months 

(2) The words in cash or in Government securities after the word 

security ba\c been newly added 

(3) The prouso to sub-R (1) is new 

2 Scope of the Rule 

Ihc Rule prescribes the cour'^c to be followed by tne applicant 
(appellant) after the issue of a ccrtiilcate as to fitness of appeal He should 
furnish security for the costs of the respondent and also deposit the expenses 
for translannff transcribing, indexing and transmitting the records withm 
the time fixed by clause (1)^ Ihe Rule does not according to the Chief 
Court of Oudh apply to oases where special [cave to appeal is granted by 
the Pnvy Coimal Under S 112, and the High Court lias no jurisdiction to 
call upon the appellant to deposit security without any order of the Pnvy 
Council The High Court of Calcutta® on the other hand, has held, m a case 
ansing under the old Code, that it has been the practice of that Court to 


Order 4S Rule 7 Note 2 
1 (IS<5)lJSuth WK S05 (300) IcUtioier 


cnutdepositingsecunty amount onlv 


2 (1907) 11 Cil W N 1104 (IlOo) 
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7, treat the section as applicable, and that the High Court has pouer to e\tcj]d 
the Umc for depositing the costs of transnutting the records under the section 

3 Date of the decree meanms of 

The -words date of the decree’ mean the date on whicn the decree is 
pionoiinccd and not the date on which it is signed by the Judge ^ 

4 Security and deposit 

The appellant should furnish security for the costs of the respondent ‘ 
The security should after the amendment of the section by Act XWI of 1920 
be in cash or in Government sccaniies unless the Court acting under the 
proviso!^ orders tliat some other form of security may be furmshed Where 
Government securities are furmshed as security, the market value thereof at 
the time of deposit should be taken into consideration ® Solicitors for the rca- 
pondent in England can claim payment of their bill of costs from the money 
deposited as security ^ A Full Bench of the High Court of Allahabad^ has 
held that it is open to the decrcej holder by way of caution to attach the 
security deposited by the judgment-debtor so as to prevent lum from dealing 
with it any further. 

5 Security in cate of contohdaled appeal 

When two appeals are consolidated for valuation, security has to be 
furmshed in respect of each of the appeals It is not enough if secuntj is 
given in one appeal alone ^ 

6 Form of teeunty— Proviso 

If an appellant to the Pnvy Council washes to furnish a secunt/ m 
any other form than in cash or m Government bonds, he must apply for a 
spcaal order to that effect and obtain u simultaneously with the order grant 
mg the certificate It cannot be applied for o^r granted aftersvards ‘ 


7 Extension of time 

Prior to Act XXVI of 1920 the security or the deposit liad to he 
furmshed or made within six months from the date of the decree complained 
of or within six weeks from the date of the grant of the certificate, wluchc^ 


Note 3 

1 {1910)5 Ind Gas 844 (845) (Cal) 


(13t»)19 Had 140 (143 141) Sceuritj 
can bo enforced 

(186G) 5 Sutb W U SIu 47 (48) Secunl^ 


li to secuTtliei that cout t ie tatcen be 
fore the tti c’ldmcnt see the /oI/oMinj 
cfljej — 

(1809) 12 Salh W R 187 (187) Widow i. in 
tcrost should not bo tvUen a» seen 
nty 

(1917) 1917 IM 132 (133) 3 Pit If Joar 

132 Lccrco oBered ns secunty for 
costs Jltll acceptance ol security 
docs not op..ralc as stay of cxccoliou 
of til ' decree 

(1609) •’C C^t 21C (219) Surety not pre 
elude I from qieetioiini; the Tali 
diCy o[ the bond iu execution 


arpcllant deposits inonei , 

coeds in the vppeil tho coar ^ . 
no lieu on it lor his fc < » 
money is not subject mailer 
cult and is also not fruit of lb* 

(19SO)193o\n 225 (212) 52 Ml Cl2 
arncal from 1929 Ml 791 

Notes , ,n. 

(1019) 1919 Tat 92 (93) llatLJout^ 
Note 6 , ^ 

(1923) 1925 Msd 4J9 (150) l3 M»J 

S lj2eKaiK44{4t) , , „ 

1921 LB ..5 (.1-) llLl>n2t3 
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w-as the later date. Tlie period o£ si’c montlis has, under the Rule as now 
amended, been reduced to 90 days; but the Court may extend the said penod 
by a further penod of si.\ty days “on cause shoun’* Under the Rule, os ],t 
onginally stood, it liad been held by the Pn\y Council and by the High Courts 
that the penod of s.x months could be extended by the High Court for “cogent 
rca'Ons.’' It was held tliat the iiiisapprehension of the appellant as to the 
date of the re-opciung of the High Court could not be considered to be a 
“cogent rcaaon" jusufjmg an extension of time ^ As to whether the poierty 
of the appellant was a "cogent reason.” it was held by the High Court of 
Madras and the Cliief Court of Lower Burma that it was not;® wlule the Chief 
Court of Punjab held that it was a sufficient ground for extending time * 
E\cn under the present Rule, the High Courts of Madras and Rangoon have 
followed their carLcr mcw on the point® 

Can the period of six weeks or the period of sixty davs be extended by 
the High Court’ It has been held iliat the iwnod of six weeks cannot ba 
extended bj the High Court * There is a conflict of opinion as to whether the 
penod cf sixty </ai« could i 'CU be enlarged by the High Court According to 
the High Court ot B-imba>, the High Court lias b> virtue of R 9 of the 
Pmv Council rules, such power,® while according to the High Courts of 
Allahabad 8 Lahore s-* Madras,® Patna.’® Rangoon^ and the Cluef Couit of 
Oudh the High Court has no such power and cannot extend the time bc>ond 
that which is provided in this Rule. 

8 Record not to include unneceitary papers 

The Judicial Committee has rei>eaicdJy pointed out and condemned the 
pracucc of printing an enormous mass of wholly irrclcxant and unnecessary; 
matter m the preparation of the record * Only so much of the records as arc 


[See Qho (1022) 1023 AH S7 (SS) 14 
All 312 Act 2C of 1020 not retros* 


(1870 7G) 1 Cal 142 (U3) 

(1870 77) 2 Cal 272 (275) 

(1000) 4 liid Caa 010 (020) 1903 Pun Ro 

No 87 


(IS^l) 18S1 All W N70 (70)' 
(18b2) 1882 All W N 00 (00) 


9 (1932) 1932 Mad'lSl t48o,''48G) . 55 Mad 


Note 8 

1 (1935) 1933 Rang 212 (212) Patty cannot 
include in lecoid oi appeal to Pmy 
Council documents aud statements 
wliich were not proved aud which 
are clearly inadmissible 
(1922)1922 P C 317 (324) 44 All 433 . 49 
Ind App 2G2 (P C) 

(1923) 1923 P C 44 (44) (P C) 

(1919) 1919 PC S3 (81) 47 Cal 415: 4G 
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inatcrixil to the appeal snoulcl he primed and t*’an®'Tiitted to the Privy CounciJ * 
It has been held in the undermentioned cases^ that uh’=‘re there is an appeal 
against the regular decree such proceedings as application for renew of tie 
judgment and orders thereon ought not to form part of the record to be 
transmitted to England 

The Registrar of the High Court should determine in the first instance 
what papers should be included in the paper book ^ 

9 Delay 

Where there was a great delay of three >ears m the preparation of the 
records, the office uas called on to report the reason for the delay so that 
if the delay was due to inaction on the part of the appellant, the appeal may 
be certified as not being effectually prosecuted by the appellant ^ If th^re is 
great delay, the Judicial Comnuttee will peremptorily order the Courts m 
India to transmit the records at once * 

10 Appeal 

An order refusing to eaiend the tune for furnishing security rs not a 
“judgment within the meaning of Cl 15 of the Letters Patent and is not 
appealable as such ^ 

Local Amendments 


BOMBAY 

\fteilt 7 tho {olio ving Buie shall be inserted nsmclr — , , iv. 

7 A No such secuiitr is Is mentioned m R 7(1) Cl (c) shall bo regu red from tne 

Sceretir} o' State lor Indu m Council or wheie the Local 
undertaken the defence of the suit from any public ofBccr sued n rc P6«t of au 
net alleged to be done br him in bis official caj acity 

NAGPUR 

Insert the folloyying as nor B 7 A — , , . , . ,i,. 

7 A No such security is is mout oned in B 7 (1) Cl (n) slnJl be reguireo from 

Seorotary of State for India m Council or where the Local Oovernmeut wi 
undertaken the defence of the suit from any publ c officer sued in tospott of 
act alleged to be done by him in Ins official cajicity 

SIND 

LisrrMhe following as Rule' k m the first Schedule — , ,,y .t> , - t i.r.- 

7 A No such security as is mentioned in Cl ( i) of sub rule (y of Rule i sualt le rr 
fluired from the Secretary of Stale for India m Cooa 
'When lUoy cil Or where the Local Go\ernmont has. lu dcrwtt» 

be dispensed wit the defence of the suit from any public olheor 6i-“ 

in respect of iii net alleged to be done by hiiniu his official capacity 


(P C) 

(ISOI) 21Cal 4"0 (4“9} On an apilicatiou 
that a certain limiicd meaning 
should bo placed on an endorse 
men t by i Lcnch clerk on certain 


(l''0'•)7Sutb^k It JO (91) 

3 (IStl iG) 3 Moo Ind \pp 1 ( ) (P C) 

(1SG3) 11 Suth W R (145) 
(ISCiJlOSulhtt Itl(4)!l B) ^ 

4 1921 Pat 124 (121) C lat I> 

111 , I 

(See (1022) 1922 Cal 4 9 (45l * ' 
4J Cal 9f Any pplicatioo 
the Kegistrars oroor mu *„,nj 
to the I^nch who grynUJ 

lot to the Bench who hesrutn# l 

liv-al— Coiivemciice in i rad 


(1%") 7 Siith It 291 (292) Records 
»l ould bo trinslalcd into English 
yvfacro\or i ecc sar\ 

(See also (1 C" go) 12 Moo Ird kpp 
(.O’) (PC)) 


Note 10 

1 (IS91) IS Cal 182(1'' )• 
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Adm>s«ion of appeal R. 8. [S 603] Where security has been < 

and procedure there /»} HlS/JCa and dopOSlt HiadO tO tll6 SatlSfuCtlOn 

ot the Couit, the Coiut shall — 

(a) declare the appeal admitted, 

(h) gne notice thereof to the respondent, 

(c) tiansmit to ITfs Majesty m Council undei the seal of 
the Court a collect oopj ot the saidrecoid, except as afoiesaid 
and 

CJ^ "no to either paitj one or moie authenticated copies 
of any of the paperj> in the suit on his applying therefor and 
pajing the leasonable e\ienset> incurred in preparing them 

Synopsis 

Not? No I Note No 

To the i&liifaction of the Court 1 Form of notice 4 

Ivotiee to respondent Cl (b) 2 I Trensmitsion of record 5 

Effect of omission to notify 3 I 

1 To the satisfoction of the Court 

A dcr>is;t ma<ie oui of time is not oi c made to tlic satisfaction of the 

Court t 

2 Notice to respondent— Clouse (b) 

Under Cl (b) of the rule the respondent should be served with the 
nouce of the appeal Nonce by substituted scnice can also be ordered ^ 

3 Effect of otnission to notify 

The acadcntal omission to noufy to the respondents of the admission 
of an appeal to the Pnv> Council as not i sufncicnt ground for a re hearing 
of the appeal deaded b> the Pnvy Council provided such respondents m fact 
knet of the adimss on ^ 

4 Form of notice —I ide App G Form No 10 

5 Transmission of record —Srr Notes to It 7 d»le 

R. 9. [S GOd] At any time befoie the admission of the c 
Relocation of >c appcal tho Court may, upon cause shown, leioke 
ceptance of security tho acceptanco of ftny sucb sccuiitj , and make 
further diiections thereon 


R. 9'A. [-tVetr] I^othing in these Eules requiring any O 

Power to dispense notic© to be NeiAcd OH OT OH to an opposite 

with notices m case party OF respondent shall be deemed to reqiuie 
of deceased parlies jjjjy notico to bo soTved ou OF gii en to the legal 
repiesentatne of any deceased opposite partj or deceased respon- 
dent m ,i case, wheie such opjiosite party or respondent did 


O 45 R 8 Note 1 

I (1023) 1023 All 5 2 (573) 

Note 2 

I (1837 41) 2 Moo Ind App 203 (ZC") (P C) 


Note 3 

1 (1921) 59 Ind Cas 7 (8) (PC) 

tl69i) 19 All 200 (211) 21 lud App 49 (PC) 
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9. A not appeal either at the heaiing in the Couit ^^hose dec: 
IS complained of or at any proceedings subsequent to the dee: 
of that Coui t 

Provided that notices under sub-rule (2) of Rule 3 a 
under Rule 8 shall be given by affixing the same in some cc 
spicuous place in the Court house ot the Judge of the Distu 
in vrhich the suit as originally brought, and % publication 
such newspapers as the Court may direct 


^ Local Amendment 

RANGOON 

<S tic the followmg for Rnie 9 \ — 


9 A Notliing in tlicse Rales requiring any notieo to bo served on or gneu to 
ojposite jarty or reapondent sliall be deemed to require my not 
Power to dispense to be served on or given to an opposite parly or respondent " 
with notices in case of did not appear cither at the bearing m the Court whose dec 
deceased parties is complained of or at iuy proceedings suLsequeut to the dee 

of bat Court or ou or to the legal leprcsentatne of nu) su 
opposite party or respondent if deceased 


Provided that notices under subruIo(‘’) of R 3 and under Rule 8 sbvllbegn 
b} afhzing the same lu some conspicuous pi ice m the Court house of the Judge of the di tri 
ii which the suit was originally brought and by publication in such nevrspaicrs a» I 
Court may direct 


I 10 R. 1 O. [S 605] Whae at any time aftei the adiuissio 
Power to order of appeal but betoie the tiansmission of tl 
further security or COpy Of the leCOtd, GXCOpt Rb afOieS'lld, tO li' 

*’*^™*"* Alajesty in Council, such seciuit} appeii 

inadequate, 

01 further payment is required for the puipose of tran^ 
lating, transcrihing, printing, indexing or tiansmitting the cop] 
of the lecoid, except as afoiesaid, 

the Couit may order the appellant to fuinish, ^^lthln' 
time to be hxed by the Court, other and sufficient secuiity, ortc 
make, within like time, the required pajnient 

Synopsis 

Scope of the Rule Note No 1 


Other Topics 

\pplication for enforcement where to bo made See Note 1 It (1) 

1 Scope of the Rule . ^5^5 

An appbcation for the cnlianccmcnt of the amount of secunty tor 
furmslied by an appellant to the Pnvy Counah alter admission of the 
oui,ht to be made under this rule and not under R 9 The latter riuc 
aptibcablc to applications before adnusstott of the appeal ^ 


Order 45 Rule 10 — Note 1 
1 (t919) 19 Ind Cas 693 (393) (Nar) 
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R. 1 1 . ^yi^cic tlio .appellant fails to comply 

compfy wuh Vrder oidci, tlio piocGcdings sball bo staj ed, 

and the appeal shall not pioceed ^\ ithout an ordei in this 
behalf of His MajesO in Council 

and in the meantime e\ccution ot the deciee appealed // omj 
shall not be sta) ed 
[1ST7— S bOG ] 

I Fail* (q comply —St NaUa to IX t aLo%e 


R. 12. b')T] "When thecopj ot the leeoid, except as O 

atoio^aid b.as been tiansniitted to Majesty 
depo«r‘^ m Council, the api ellant may obtain a lefund 

«)t the bal.aneo (it .mj) of the amount which he 
has dej osited undci Ilulc 7 


R. 13, [^5 oils] ( 1 ) Notwithstanding the ijunit of a O 
cf'jtifuali^ toi the admibSKin ot am appeal, the 
pendroglpp!*!^""^* de''ice appealed ftom shall be unconditionallj 
* executed unless the Coiut- otheiwise diiects 

(2) The Court ma} it it thinks ht, on special cause shown 
bj am part) inteiested in the suit, or otheiwise appealing to 
tile Court,— 

(а) impound any nio\ cable piopeitj in dispute oi any 
part theieof, oi 

(б) aUo^\ the decree appealed f/ow to be executed^ taking 
such secuntj from the lespondent^ as the Court thinks fit for the 
due peiformancQ of an) order w hich i/is Majest) in Council may 
make on the appeal, or 

(c) stay the execution of the decree appealed from, taking 
such securit) from the appellant^ as the Couit thinks fit foi the 
due performance ot the decieo appealed fiom, oi of an) older 
■s\hich His Majest) in Council ma) make on the appeal, oi 

{fj) place any part) seeking the assistance of the Court 
under inch conditions or gixo snch other dneotion^^ resiyeotmg 
the subject-mattei of the appeal, as it thinks fit, Jjij the appoint- 
ment of a lecciiei “ oi otJie) luse 
[1877— S G081 

5]/no^st< 


Note No 

Legitlslive change* 1 

Court 2 

Stay of execution if can be ordered 
before the granting of certificate 3 

Taking *uch *eeurity from the retpon 

dent 4 

Stay of execution on taking lecurity 
from the appellant Cl (c) 5 

Stay of execution in view of applica 

tion for *pecial leaie 6 


lioteNo. 

Slay of execution after tpecial leave 
to appeal i* granted by the Privy 
Council 7 

Slay of execution by Privy Council 8 




10 

11 

-iding 

12 

13 
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Other Topi(i$ 

Application for stay—Practicc See Koto S 

Lxtont of Security Sea Koto 4 I; N (‘>)aadKoto6 F K (2) 

1 Legislative changes 

1 Tho words the grant of la certificate tor the admission in Cl (1) have he a 

substituted for the words the admission of any appeal ui der this chapter 

2 Tho words adm tting the af peal which occurred after the word Court in the 

old section have been omitted m Cl ll) of tho present Kule (As to the eSect of 

this omissiou see Kote 3 ) 

3 The words by tho appo ntmeut of a toco ver ot otherwise have been ne vly 

added in Cl (e) 

2 Court 

The word Court m this rule means the High Court and not the 
Subordinate Court of original jurisdiction A subordinate Judge or a District 
Judge has no junsdicuon to stay execution of a decree of the High Court The 
provis ons of this Rule are meant entirely to gov em all questions regarding 
the execution of the decree under appeal before the Pnvy Council and the 
provisions of O 41 R 6 do not apply thereto * 


3 Stay of execution if can be ordered before the granting of certificate 

In cases deaded under the old Code it was held by the High 
Courts of AHaltabad ^ Calcutta* and Madras^ that an application fof 
sta> of execution could not be granted bclorc the appeal to tho 
Pnv> Council was finally admitted The reason for such a tiew was the tvoiding 
of para 1 of the corresponding S 608 of the old Code which referred to 
the Court admiHtng the appeal The High Court of Bombay^ on the other 
hand held that the words admitting the appeal had no reference to Ic 
lime when the Court was to give directions but merely descriptive of the Court 
wluch was to give them and that the High Court could stay execution of i s 
decree although the appeal had not >ct been admitted The words adimttinS 
the appeal have now been omitted m this rule but the omission has been htU 
not to affect the construction of the rule and tliat even now no stay cm be 
ordered under this rule before the certificate is granted ® It lias been lield 
the cases ated below® tliat the High Court lias inherent power to stay ovccuaot 
in nppropnatc cases even before the certificate is granted 


4 Taking «ucb tecurily from the retpondent 

\3nder Cl {h) ot the rule the Court nui> aWow uxccuxion ot lie dc 
crcc directing the respondent to furnish security for the due performance of 
anj order which the Judicial Committee may make on appeal ‘ The object of 
me se utiiy is to indemnify the appcl’ant for my loss that may be occa loncd 
by the cvccution be ng taken out * 

Where the High Court orders execution to proceed on tl c dccr*^ 


Order 45 RuU 13— Note 2 
1 (1917) 1917 Pat |6C) 3 I vt L Joor 10 
(192 j) lJ-5 Bang "SI { 5 j) 3 Bing 
(ISC5 0) 0 Mad II C B93 (99) 

Note 3 

1 (1''90) 1S90 \ll AV N 9» (9'') 

. (lOOl) Cal w N (5C3) 

(IHltj 1C S Ih W B 2 9 ( 9) 

T (tJOj) 4 InJ Cat 100(10 ) (Mad) 

4 (IHO ) IJ l,on 10 (U 1 ) 
o (I Jli) IC I d Cat Mj (siC) C S ll L U6C 


(192j) 19^5 S nd "IG (21 ) 

(1013) 13 Ind Cvs 20 C'OJ) 40 C 1 "55 

Note 4 

(1915) 2 Ind Cat ^ 2 (5 3) (I-al ) 

(Is* 0 ) 

(Itte ) . 

(ivo) 

(IW4J) o Sulb A\ B 'I • 02 (-2) I 
Mcuiity 
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1 o’dcr furn slung sccum> and the latter does not do so the order operates m 0 
f^ct as a > c c L"*a*i T‘ e ^a ’--e on t* e pan lh« re«ponden'’ d^cr^er 

ho’uc o „i\c '^ccuruj will not thctcfoic deprn^ him of the benefit of S 15 
ot tic Limit ition •Vet so as to bar a fresh application for execution after the 
Pi\\ Com cil appeal is disim scd ^ 

5 Slajr of execution on takins tecurity from (he appellant Cl (c) 

The grant of an order for sia> of the execution of the decree pend- 
ing HNx-al IS in the discretion of the Court and the appellant should shoA\ 

p cial caj t. ^or the exercise of the discretion in lus favour As a general 
ru cxccu ion ought not to be staged unless it xvould so upset tilings that in 
tl L event of the appeal being su ccssful the status ijuo ante could not be res- 
tored or c uld be restored onl> with great difHculty ^ The principle uuderl>ing 
i^e ^ranting of sia> of execution is that the successful party in mg'ation 
i c the urmatex su ccssful panj is to reap the fruits of that htigition aiidi 
lOt oblaui n'ercl> a liancn success 

Proceedings Ictwccn a prclmuiary decree and the dnal decree is 
fo“ insian c in panmon suits arc pncccditioS m the suit and not in execution 
The High C urt lias therefore no iiowcr to stay such proceedings under this 
ru’ Th“ Pnvy Couuc I wluch las seism of the appeal can alone sav such 
proc cding' ^ SimilarK proceedings in a Revenue Court to eject the defen 
<L»rt mst tuieJ after obtaining possession in execution of the decree of ’ho 
Hish Cour arc not proceedings in cxccuuon of the decree within the meaning 
of this ru c ^ 

Who e the Court orders secunty to be furnished it is advisable to 
s ccif> denn ely the time within which the secunty must be tendered and to 
givi. such fu’’thcr directions as may be necessary to ensure the intention of 
tji“ Cour be ng cair cd out * 

6 Stay of execution in view of application for apecial leave 

The High Court of Calcutta^ lias held Out it has inheicnt power to 
order sta> of e ccution of u> decree in view of an application for special 
leave to appeal to the Judicial Committee 

7 Stay of execution after special leave to appeal is granted by the Privy Council 

It has been held by the Pnvy Council in Nifyumani v Wadhusudan 
Sen ^ that the High Court has power to stay execution of a decree although 
on appeal a„ainst that decree has been admitted by special leave of the Pnw 
Council Their Lordslups observed The learned Judges of the High Court are 

3 (1020) la 0 Pit 2 4 (3 C) 6 Pat L four 39 (1900) 1 Ind Cas 812 (B12) (Cil) 

[S vl o (1873) 19 Sulk U R18G {See al o (1923) 1928 Horn 159(10'’) 

(16 Slay oi su t leJ vsed pendin” appeal 

Note S as to mamtamab lity of suit] 

{See (1934) 1934 Lak 2^8 (2 3 239) 
pro 


(IS 9) 4 Cal L Hep 125 (129) 

[See also (18CG) C SulhWB Mis 17 

(ni 

(13‘0) 14 Sutk W It 301 ("01) S enr ty for 
future me<ne profits geuerally taken 
for three jenrs 

C (1919)1..1J 111 14 (15) 13 All LJ 142 
4'’ All 1 0 


Note 6 

1 (1913) 18 Ind Cas 20 1 (209) 40 Cal 955 
Ifolmwood J lionever dissenting 

Note 7 

1 (1911)11 Ind Cas 3&4 (384) SS Cal 335 33 
Ind App 74 (P C) 
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Other Topics 

\ppUcaUon for stay— Practice ScoHoteS 

Extent of Security See Note 4, P X (2) and Note 5 F N (2) 

1 Legislative changes 

1 Tho words the grant of la certificate for the admission ' m Cl (1) hare 1 ..a 

substituted for the words 'the admission of any appeal under this chapter 

2 Tho words admitting the appeal which occurred after tho word ‘Court m tbc 

old section hate been omitted m Cl (1) of the present Rule (As to the effect ul 

this omission see Note 3) 

3 Tho words by tho appointment of a receiver or otherwise” have bei.n uewl' 

added in Cl (c) 

2 Court 

The ttord ' Court” in this rule means the High Court and not the 
Subordinate Court of original jurisdiction. A subordinate Judge or a District 
Judge lias no jurisdiction to stay ovecution of a decree of the High Court Tlie 
provisons of this Rule are meant entirely to govern all questions regarding 
the execution of the decree under appeal before the Pnvy Council and the 
provisions of O 41, R 6 do not apply thereto ^ 

3 Stay of execution, if can be ordered before tbe granting of certificate 

In cases deaded under the old Code it was held by the High 
Courts of Ailaliabad.i Calcutta* and Madras^ that an application for 
stay of ONCcution could not be granted before the appeal to the 
Pnvj Council was finally admitted The reason for such a view was the wording 
of para 1 of the corresponding S 608 of the old Code which referred to 
the Court adtmttmg the appeal ' The High Court of Bombay’ on tho other 
hand, held that the words "admitting the appeal had no reference to die 
time when the Court was to give directions but merely descriptive of the Court 
which was to gave them and that the High Court could stay cxacuuon of ti» 
decree although the appeal had not yet been admitted The words idnuttir? 
the appeal ’ have now been onuticd m this rule but the omission has been iielil 
not to affect the construction of t)ic rule and that even now no stay cnii U 
ordered under tins rule before the cerufica'e is granted ^ It has been held ai 
the cases cited below® tiiat the High Court lias inherent power to slay ovccutia” 
in appropralc cases even before tbe certificate i» granted 

4 Taking cucb security from the revpondent 

Under Cl (f>) of the rule the Court may allow execution of the de- 
cree directing the respondent to furnish security for the due performance or 
any order which the Judiaal Committee may make on apjwal ^ The object of 
if-e se-utiiy is to indemnify the apjicllant for any loss that may be occa 
by the execution be ng taken out * 

Where the High Court orders execution to proceed on the dec^ 


N •• 3 


. , ■ ■ (ivo) - ■ ■ 

4 (I'lJ ) 10 l.^in 10 (U 12J (It'CC)GSuth W U Mis C2 (vl) I 

& (IJU) 10 JiiJ Cj« SIS (-.10) fiSiiilLUHi M-cutlly 


C (1925) 192S Siiid 210 (217) 

(1913) 13 Ind Cns207 (20J} 40 Cil ' 
Note 4 

1 (1915) 27 Ind Cas 572 (573) (Lali) 

2 (1870) . 

(IS-.2) ... 
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1 o’dcr furn slung sccuarv and. the latter docs not do so the order opeiates in O 
fw.ci a» a ct c c u-..a T' c »'n tie of th*' rc'pondeii*^ d“cr<*er 

Iio’gc- o guc «cct.ri > wall not iliLrcforc depnw him of the benefit of S 15 
ot tile Li 1 nation Vet so as to bar a fresh application for cvccution after the 
Pnw Comic 1 appeal is dismis cd ^ 

5 Slk 7 o( c^ccul\on on tfcWins teeurtly iTam the Cl (c) 

The grant of an order for sta> of the ovecuiion of the decree pend- 
ing apjxal IS in the tUscrcUon of the Court and the appellant should shoat 
*'P caal caa c ‘or the e\crc *^0 of the discretion in his favour As a general 
ru c\ccj ton ought not to be staged unless tt would so upset tilings that in 
tl L event ot the apTxral being «u ccssful the siaius quo ante could not be res- 
tored or c ul i be restored onl> vvaih great difficulty ^ Tlic principle imderljmg 
t’-c granting of stav of cvccution is that the successful pony in litigation 
t {• ihe u tinaatc a su ccsstul pan\ is to reap the fruits of tliat htigation andi 
ro' ob am rrc-elv a liarrcn sucicss 

Proceedings Ictwcri a pnlimnary decree and the final decree as 
fo insun o in pa uioii suit arc pr ccccUiiaS m the suit and not m cxccuiioii 
T^'e Hi„li t urt lias ihcrclorc no power t» stay such proceedings under this 
ru’ T’l* r r w C< uiic I which lais in of the app al can alone s a\ such 
P’oc eding ’ SiinilarK proceedings in a Revenue Court to eject the defen 
c-i i inst tu cJ after obtaining possession in e\ccution of the decree of ♦ho 
H gh Cou arc not proceedings in execution of the decree within the meaning 
of tl Is me* 

VVhc e the Court orders sccuntv to be furnished it is advisable to 
s-ccify detin ely the time within which the secunfy must be tendered and to 
give <uch fu thcr directions as may be neccs'vary to ensure the intention of 
ih" Crjur" be ng carr cd out * 

6 Stay of execution in view of application for apecial leave 

The Hi„h Court of Calcutta’ has held that it has inherent power to 
order stay of e ccuuon of it> decree in view of an application for special 
leave to ap cal to the Judicial Conanittcc 

7 Stay of execution after fpecial leave to appeal is sranted by the Privy Council 

It has been held by the Pnvy Council in Ntfytttnarii v Aladhusiidajt 
Sen ’ that the High Court lus power to stay execution of a decree although 
».n appeal against that decree has been admitted by special leave of the Privy 
Council Their Lordslups observed The learned Judges of the High Court are 

3 (1320) 1 )20 I il 3'1 (3'C) 5 Pat L Tour 39 (1909) 1 Ind Cas S12 (812) (Cvl) 

(S-cal 0 (1873) 19 Suth W RISC 
(IS.jl 


(lS"9)4CalLRei)12>(123) 

[Sea also (18CG)G SuthWR Mis 17 
(17)] 

(1S"0) 14 Svith XV R SCI (uGl\ loi 

luture me°ne profits generally takeu 
for three years 

S (1919)1313 411 14 (15) 19 All LJ 142 
All 170 


Note 6 

1 (1913) 18 Ind Cas 207 (209) 40 Cal 955 
Ilolmwood J however dissenting 

Note 7 

1 (1911)11 Ind CflB 384 (384) SS Cal S35 S3 
led App 74 (PC) 
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m a much better position than the members of the Board to determine m 
any particular case whether evecution ought to be sta>cd and if so upon \%hat 
terms and conditions and to what extent stay of execution ou_ght to be gnn'ed ’ 

The contrary \iew taken in the earher decisions'^ are no longer good 
law I 

8 Stay of execution by Privy Council 

As a gcneial rule, m appeals pending before the Priv*) Council an 
appheaton to stay proceedings in execution ought always to be made in 'he 
first instance to the High Court which has ample power to deal with the matter 
according to the circumstances of the particular case, and has knowledge 
ci fhc detiiJs winch the Judicial Comnuttec cannot possess on an intcriocu- 
loiy application ' But if the High Court refuses to grant stay, the Pnvy 
Council may if it tlunks ht, either order stay itself* or direct the appellant to 
apply again to the High Court with its opmion as to the adusabiLty of 
gr inting stay ^ 

9 Security tifter execution 

The High Court can under sub*R (1) direct the respondent to 
furmsh sccunty for the due performance of any order winch may be made by 
His ■\Iajcsiy m Counnl, even in ca«cs where the decree has been executed ' 
But the party seeking to obtain such secumy must show special cause such 
IS w astc or improper dealing with the property on the part of the respondent 

10 Tp give *uch other directions 

Where a mortgage suit decreed cx parte was directed bj the High 
Court to be re heard and during the pendency of an appeal to the PrnV 
Council against that order one of the parties applied for stay, it was held by 
the Calcutta High Court that it had power under this nilc as well as undent* 
inherent powers to stay further proceedings in the suit * 

11 By the appointment of a Receiver 

Under Cl {d) of the rule the Court has power to appoint a Rcccncr 
to safeguard the interests of the appoHnnt But tlic pnncip’cs on whicJi a Rtccnci" 
should be appointed arc the same as tliosc contauicd in 0 40 In the ab-eice 
of any allegation of waste or nsk of loss, no Receiver ought to be ap])ointcd 
under tlus rule ' Tlie High Court has power to appouit a Receiver even m 
cases where special leave to appeal is granted by the Judicial Committee ' 

12 Power! of the High Court pendins appeal to the Privy Cuuned , 

Power to amend decree — \ccortUng to the High Courts of Calcutta 

la (1000) 27 Cal 1 (4) 2iJ Iiid Vj p 231 (PC) 

U-t04)4lndCi» 452 (453) (Cil) 

(IJ10)7 Ind Cvi lb3(lftJ)(Ul) 

(Set. (IbCG) 0 bulb W n Mu ill 
(lia) V ra»c cl resututiouj 
Note S 

1 (I'^OC) lOlIvd 37J (33l) 33 luJ \pp 132 

3 

. . C) 

Note 9 

1 (lO.o) lO.o l^^l 4iS(4.u 427) tO L-am 153 
tlb -uj IJ Mad no (142) 

(1 ut i-cc J bulb W 11 Ml! 23 


nt\ TUM iiuiirnnt 


Note 10 

I (1931) 1931 Cal 7J (si) 


Note 12 

1 (1910)3 IiiJ Ca« 7.J{72v) (Cal) 
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and Lahore* the decree can be amended c\cn after Ica\e to apjjcal is granted Q 
and before the records are transmitted to the Pmi Council The High Court 
of Wlahabad^ on the other hand seems to hold a contrary Mew, namcl> that 
It cannot amend the decree \\h«ch is the subject of an appeal to His Majesty 
in Couial See Note 9 to S 152 under the heading Amendment pending 
appeal against decree * 

Power io (uld parties — The High Court has no power to direct the 
addit on of parlies after Iciic to appeal to the Pru> Council is granted* 
{Compere also Note 32 to O 1, R 10) 

Power to implead legal rcprcf.ciiUtt.vcs or to order abatement — Where 
Lgal rcprcstniatiics ha\c to be brought on record on the death of a part> 
poncing apptal to the I*n\> Council, the p-acticc of the Judicial Committee is 
that, oi an apphcaion, the High Court will make an cnquiiy, take ciadence 
and trau'^mit the same to the Pnv>* Council with its own opmion as to the 
<ubsututon of panics * The same rule of practice would appear to hold m the 
ca«c of abatement * 

Power to 'f7j proceedings — This rule Ims no application where the 
pan\ applies for sta> of proceedings in the Court below as distinct from the 
sa\ of th' execution of a decree'’ See also pojnis 3 and 4 m Note 5 ante. 

Power to record compromise — Where after the certificate has be n 
gr,.nicd and the appeal declared to Itaic been admitted, the parties compromise 
the suit and appl> to the High Court to pass a decree in accordance there- 
with, It has been held by the Court of Bombay that it has no po"ef to do 
so* The reason is that the Court haiing once made a decree cannot e\cn b> 
consent make a second one superseding the first 
13 AppeaL 

An order refusing to stay execution in the c\crci«e of the descretion 
under this rule is not a “judgment” under Cl (15) of the Letters Patent and 
is not appealable ^ 

R. 1 4. [S- G09.] (1) Where at any time duiin" the pendency q 
incre>s*e of ijcu appeal the seouiity furnished by either 

ruy found made party appears inadequate, the Court may, on 
the application of tho other party, require 

fuither security 


2 (1020) 192QLaU 427 (427) 

3 (lOlC) lOlG All 170 (170) (P D) 


C (1000) 4 Ind Caa 45G (lu7l (Cal) 

[See also (1024) 1024 Uang 217 (218) 

2 Rang 01) 

7 (1034) 1034 All 535 (5SG) 5C All 007 Not 
baa tho Court inherent jucisdietioB 


to do so 

(1934) 1934 Cal 823 (824) But High Court 
has inherent power to do so 
(1931) 1934 L\h 238 (239) (Do) 

8 (1933)1933 Bom 244 (244 245] 57 Bom 3G0 

Note 13 

1 (1901) 24 Mad 353 (3 j9) 

(1394) 21 fal 473 (475) 

(‘see itso (1S72) 17 Sulh W R 404 
(iGl) Order of District 3'udge releas 
iiig suretT — Held no appeal lies 
therefrom]. 
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(2) In default of such fuither secuiity being fuimshed as 
requiied by the Court,— 

{(() if the oiiginal seeiuity was furnished b} the ai>j)el- 
lant, the Court may, on the application ot the 
lespondent, execute the decree ippealed horn as 
if the appellant had furnished no such secniity, 

(&) it the original seeuiity was fuimshed bj the res 
pondent the Couit shall, so tar as. ina} bo 
practicable, stay ihe turthei e\ecution ot the 
deciee, and restoie the parties to the position m 
uhich the> respectiaely were when the secuiity 
which appeals inadequate was furnished, or gue 
such direction respecting the subject matter of the 
appeal as it thinks fit 

R. 1 5. [S GIO] (1) Whooiei desires to obtain eseuitiou- 
ProMdur. to «n o^dci of Mis Majesty in Council shall 

force order* of Kmg apply bj petition,^ accouipamed b> i certified 
>11 Council decree^ jnssed oi oidoz made in 

appeal and sought to be executed to tho Court from which the 
appeal to JIis "Majostj uas preteiied'* 

(2) Such Coiut shall tiansmit the oidei of i/ls Maje&tj 
ea Couucd t) the Couit* which passed tho hiat deeice appeakd 
troin 01 to aiich othei Comt as JIis Majestj in Coitncil b) 
such oidei luaj diiect and shall (upon the appliLatiou ot 
either puty) gue such diiections*^ »is may bo lequuod lor 
the execution ot the simo,and tho Couit to which tho s-ufi 
oidei is so trinsmitted shall cxecuto it accoidingly, in tho inaa 
nei and accoidmg to tho ptoiistons applicable to tho ONCcution 
of its oiigiual decrees 

(3) When any monies c\piesscd to be payable in BritjaW 
cuiiency aio payable in India uudor such ordoi, tho amount •‘O 
payable shall bo estimated accoidiug to tho i ito otoNchiDg^'' 
toi the time being li\td the daU ot the imihiny of the onUr 
by thobecietaiN ot State loi India in Council with tho toc 
cliiioneo of the Loids Commissioneis ot i/is Alajeati ’s Ticaaiuv 
lor tho adjustment ot liuanciai tiansactions between tho Imitrni 
and the Indian Cioaeiuments 

(4) Unicas Ilia Maje-'ty m Council is plcised othciwis'^b) 
direct no oidoL ol Ills 'Majesty in Council shall boinopcntu^ 
on tho gi-ouud that no notice has been soned on oi gneut'^^k 
h j il lopicsentatu 0 of any dcccasc«l opposite paity oidcct ut 
icsjK>iident m a case where such opjiosito party oi it3i>ond'-»^ 
did not appCiii either at the hearing m the Coiut wliO'^e dcut-'- 
\\ as coinjil lined of oi it any proceedings subsequent to 
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d<xxee ot that Coiut. but isiich older bhall have the same force (■ 
and effect aa if it had been made befoie the death took place 
[1S77-S CIO.] 

Local Amendment 

ALLAHABAD 

For Rjle 15 (1) 'UbsUlutc — 

IS (ll boc^cr desires to obliin — 

(ii) rscculiCQ ot aov order of Ilu m Council or 

(1) wbero an ipjeil his icon dismissed by III* Mi]e«ty in Council for wint of 
pro e uliou an order cf tlio Court from \*bicb the appeal to His Majesty ivas preferred 
tenninatiuR proc cdii rs and detennmu g the co ts shall apph to the said Court by a petition 
aceosipacied bv a certified cej r of tl e deerte j lascd or order made by llis Majesty in Council 
of which exc ution IS disircd or to which cfleet is to be giacn and a memorandum of all costa 
Incurred in India that are claimed lu fursuanco thereof 


Syuoj SIS 


• ■ ■ 1 
■ 2 

■ 3 

• 4 

' ■ . • S 

6 

lerial 7 

To wbat Court order should be trans 

BiUtd & 

‘ Shall give tuch directions etc 8a 


ISote No 

Application by assignee of order m 


Council 0 

Liability of surety 10 

Restitution 11 

Mesne profits 12 

Interest 13 

Costs 14 

Rate of exchange— Sub Rule (3] 15 

Letters Patent Appeal 16 

Dismissal for Want of prosecution 17 

Limitation 15 


Other Topics 

EzecQtioa against persons not party to fiiterot on costs— See Note 13 Pt (1) 

aiieal Sec Note 11 Its (l)and(2) 

1 Legislative change* — 

1 The provision contained m Paragraphs 3 and 1 of the correijoudiiig section in 
the old Code which reliteJ to tho cnforcen ent of the liability o£ the surety 
(or costs liaio becu omitted under tho pcC:>eiit Buie in new of b llo of the 
Code 

^ Paragraih 4 has been newly introduced by let XWl of 19'’0 


2 Whoever desires to obtain execution 

It is not necessary in all casco that each person uitcrested in the 
execution of a particular order of His Majesty m Council should obtain a 
separate transmission of the order when it has been already transmitted to the 
lower Court at the instance of one of the successful parties ^ Under O 21, 
R 15 It IS open to some of the decree holders who Iiavc obtained permission, 
to execute the PniT Council decree on bclialf of all the decree-holders ^ But 
where the decree is in favour of several persons declaring that each is entitled 
to a separate and distinct share each plaintiff is bound to apply separately for 
execution and an order of transmission obtained by some of the plaintiffs 
alone cannot be taken advantage of by the others ^ \\ here a party having 
obtained an order in council delays or refuses to lodge the order^ the opposite 
party can apply under this rule asking for a summary order against tliat party 


Order 45 Rule 15— Note 2 
1 (1032)1032 Mad 410 (443) 


(1921) 1924 Mad 95 {0i>) 

« (1920) 1020 Pit 072 (673) 

8 (1917) 1017 Pat 253 (256) 2 PatLJour496 
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15, to lodge the order so ihit execution might follow in terms of the judgment of 
the Board * 


3 Stiall apply by petition 

The proMsions of the rule arc mandatorj and an execution apphea- 
iion filed without haxmg filed a petition for transmission under this rule is 
incompetent But where no such objection was taken in prenous execution 
proceedings it cannot be allowed at a later stage of the proceedings ^ 

4 Accompanied by a certified copy 

A certified copy of the decree sought to be executed should be filed 
along with the petition * A production of a copy of the judSmeiU is not enough " 
But the object of the requirement of a ccrtifi'‘d copy of the decree is onI> to 
ensure that proper intimation upon the subject of any order in council should 
be supplied to the Courts in India The rule should not be construed as restret 
mg the only possible evidence of the decree or order to the certified cop) * 
Where, thcrefotc, along with an ipphcation for the execution of the decree 
of the Pn \7 Council a pbin pnni copy of the decree was filed with an 
afhdaiit showing that u was the decree of the Pn\y Council, it was held that 
It must be held to be a true copy of the decree within the meaning of dus 
rule ^ 

The practice in regard to Prity Council decrees is that the original 
decree is given to the successful party or to one of the successful jartics and 
It IS tlio duty of that person to file that ongmal decree in the High Court ^ 

5 ' To tbe Court from which the appeal to Hit Mxjttty wot preferred 

The applicaton under sub-R (1) should be made to the Court from 
whose decree the appeal was preferred to the Privy Council An applicatioa 
made to an) other Court is not competent * 

6 Juritdiction of Patne High Court 

The High Court of Patna has no jurisdiction to execute an order m 
Council passed in an appeal from the Calcutti High Court The proper Court 
to which an appl cation for CKccution should be made is the High Court 
Calcutta ^ 


7 Function! under th« Rule merely mimtieriel 

The duties of the High Court in receiving and transmuting order* 
of His Majesty in Counal under this rule arc purely muusicrial ‘ It i* 
not competent for the High Court to consider and discuss the effect or 
propnet) of the order in Council and disallow costs or interest* or to 


4 (1020) 1920 1‘ C 31 (31) SlatlCl *3 Ind 
VIPSOU’C) 

Note 3 

1 (l92l1lD21lat5'C(5tO) 3 I’at 50C 
Note 4 


(1672) 13 Sulh 'VV R 175 (179) 15 ^ 

lie ^cl 3 (P C) 
(lSG7)7SutUVVR 225 (225) 

Note 6 

(1318) 1913 1 at 3S3 (3S3) 2 Tit L ^ 


Note 7 


tip '9(1 C) 

Note S 

1 22 SulU W It 102 (102) 


I US Ho CO Wl(C05) 
(1695l22Civl^(372)^ 

id . 


3 
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that the decree of the Pmy Council is void and incapable of cvccution on the C 
g'ound that one of the appeUanta died during the pendency of tlie appeal^ If 
a pan> feels aggnei cd by the order, the proper course for him is to apply to 
the Pn\-> Councl for redress/ 

S To whkt Court order thould be Irentmitted 

T1 c Hloh Court should transmit the order for execution to the Court 
nUch pa««cd th" decree Where ho\c\er, such Court ceases to ha\e temtoVial 
juribdciion over the matter the order can be transnurted to the Court which 
lias junad ction to execute il * 

S*. Sball s>ve (ueb direction* etc 

binder Sub R (2) of the Rule it is the High Court tliat can give 
iKcc^'arv dirccLons in regard to execution ^ But it his b cn held that neither 
the Ihoh Court nor the Subordinate Court lias power to “tray execution or 
adjourn an applicatjon for execution on the ground that an appbcation for 
review of the dc rec was pemLng before the Privy Council"^ 

9 Application by •ttianee a( order in Council 

Where an order of the Privy Counal is transmitted under this rule 
to the Distnct Court as the C* urt wJuch passed the first decicc the latter 
Court lias jurisdiction to entertain an application made by an assignee of the 
decree under O 21 R 16 to rcco^msc the assignment and to allow him to 
execute the decree * 

10 Likbility of tvirety 

The liability of the surely can be enforced under S 145 of the Code 
But the surety is not precluded from questioning the validity of the security 
bond 111 execution proceedings* Where the surety bond amounts to a mortgage 
It should be enforced by a sepura^ suii and not by vva> of execution ^ 

11 Restitution 

W here during the pendency of an appeal to the Privy Council certain 
oropertj winch had been decreed to the plaintiff and which had boon debvered 
to him was attached and sold awa> m Court auction m execution of another 
decree against the plaintiff and subsequently the Pnvy Council allows the 
appeal of the defendant and dismisses the suit the defendant is entitled to 
rccovtr bark the property by way of restitution His right to restitution is not 
affeettd by the fact that the auction purchaser is not a party to the Pnvy 
Council tppeal * The fact that the party applying for Testituuon is not a party 


3 {imo) 10 OPat 0 2 (673) 

[Sec (1892) 4 ail 137 (140)1 
i (1011) 1011 Vlad 222 (221) 33 Vlad 832 
Note 8 

1 (1803) '’0 Cal 105 (100) 

(lOlo) 1015 Vlad C02 {r02) 

[=00 20 Suth ^Y 11410 (410)] 

Note 8a 

1 (102'’) 10'>2 Oudh 81 (3‘) 

(1872)17 Sutb W II 340 (341) Where the 
Privy Couicil tc(t the amount dno 
to pUint II to te determined by the 
Hic;h Court 

(18'3) L R 1 Ind Vpp 342 (315) (P C) 

Tie Frn I Cou} cil tUcI/ yaie dirceltont 
in II e/cHot 1 13 eases — 

C P C 301 I 352 


(1874) 22 Suth W B 101 (101) 

(1866) S Suth W B 271 (2 5) 

2 (1931) 1931 Pat 203 (203) 

Note 9 

1 (1914) 1914 Mad 222 (224 2'>5) 33 Vlad 832 
Note 10 

1 (1898) 26 Cal 216 (249) 

2 (1005) 32 Cal 494 (lOS) (500) 

(1931)1034 Oudh 139 (140) 9 Luck 534 

Pcr'onal liabil ty can be enforced 
under S 145— But liability a^aiqst 
hypothecated property can be ea 
forced cnlr by a separata 'uit 
Note 11 

1 (1906) 23 All 337 (339) 
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t,o xUe Pnvy Council appeal docs not dx^cntitlc lum to appl> for sudi rcstim 
non if the order of the Pnv^ Council also enures to his beneht ^ 

•\s to whether proceedings bjr waj'of Tesiitution are or are not proceed- 
ings in c\ccution, so as to necessitate an aopUcation under this rule, see Nloto 
30 and 33 to S 144 and lire undeTmentioncd ca^cs ® 

12 Metne profits. 

V part> nho js dispossessed of iiiuiiotable property in pur uance of a 
decree of the High Court is entitled to get back, by way of restitution ji i 
merely the property of wluclpbc was dispossessed, but also tnesne profits fo*- 1’ e 
period for wluch he was out of possession *■ 

13 Interest I 

No interest on costs can be allowed bytheHigli Court or the Court of th 
first instance, whentheorder ofthePmy CpunciUs sdentasto interest^ Bur 
if merest is awarded by the Council but no rale is specified the c\ccutirg 
Court can grant interest at the rate granted in the decree of the High Cou’. 
or at a reasonable rate ^ {See also Note 17 to S 34 and Note 35 to S 35) 

14 Coit« I 

When the successful party in appeal before the Pru'' Comial i> 
awarded the costs of the appeal in England and also the costs u curred m th* 
Indian Courts, ho is entitled to get also the costs of translating the rccoril# 
of the appeal and of transmittuig them to England ' The amount of such 
costs la left to be ascertained b> the lligb Court and is net assessed by h>. 
Pnvy Council office * 

15 R«te of <.xehftnse— Sub R 3 

Under the Code of 1882, according to the view taken b\ the Calcutta 
High Couri^ the rate of Owchangc meant the rate cvisling at the time 
the order in Council is nude and not at the time when c\ecunon is taU"' 
The High Court of Allihabad, on the other liand held that the words i 
the time being' refer to the jear in winch the amount is rcahsoj or r 
or cNCcuiion taken out and not the year ui winch ilic decree or order of 


2 (1221) 19211133 95 (9(5) 

3 (1915) 1915 All 431 (43j) 37 Ul 5C7 Di» 

linguuUeU m 19'’3 111 233 
(1923)1923 VU 203 t2Jl) .^0 All ~Cl \\> 
t1ic.kt>oa lor tcslitulion goveroed by 
trL 133 ol the LimlUtiou \ct 
(1927) 1927 IM .03 (.03) G 1 U 2>L I’ro 
cccJiub* arc Dot iro* 

coediQ''i 111 Qxecutioa 

(1930) U30 Lib OGl (907) Quojtiou Icit 


1 (IS92) 15 Mad 207 (210) 

(1874) 21 Suib \V U IJJ (105) 
(l8>>0)5CJlLIlepl89 (Ul) 

(Sva also (1*^9 70) U'MooIod tpp 
*90 UJ>.)(PC)1 

N ‘f »1 


(ixu) 32 Ul 4Jl (.Ol) 
(tS J)* (230). 


(IS74) 21 bulb W « 147 (1*7) 

41874) 21 Sutb W R 19 j (UG) 

(1872) 19 bJtb W U 107 (101) 

(1871) 1C Sutb U 302 (302) 

(1872) 18 Sulh W it 253 (254) 

ISeo also (1913) 15 Ucne L E 
(403 401) 2 Ind App -Ull'l-J 
2 (1372) IS butb W K 103 (103) 

Note 14 


fcioncl by tha latroduel cn rf y 
vnni Blitter In tho 
2 (ISSt) lOOal toe (10 ) 

(1372) 13 batb W U bJ (20) 

(IS71) 15 Sutb 'V H 3v0 (1,:)- 
Not* IS 

1 (lbJC)23C*1337(J.,)) 

(189^) 25C*i 2»3 (235) 
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Counal passed” Ui the introduction of the uords “at the date of the 0 

uuhinn of the order in sub-rule 3 of tins Kulc ]cgislati\c rrcogiation has 
been gnen to the Calcutta mcu. 

16 Letter* Patent AppeaL ' 

\n appeal lies from an order of a s.nglc Judge of tin. High Court 
refus ng to transmit for c\cciuion the order of His Ma]cs*> in counal Such 
an order is a judgment’ within the meniiing of Cl 15 of the Letters Patent ' 

17. Dumittal for want of protecuUon 

\\ here an apjieal jirtfcrrcd against the decree of the High Couit is 
dismissed bj the Judiaal Coninuttcc for want of prosecution, the order is not 
a judical dctcrniinauon at all and linutattoii for c\ccutioii of the High Couit s 
decree runs from the iLitc of the decree of the High Court ^ i 

IS Limitation 

An .ipphcaiion to c\ccuic the decree or order of the Pn\'> Council 
under this Kulc is gOidmcd bj \ruclc 183 of tbc Lmutation Act ^ 

R. 1 6 . [y* ^ 11 *] ordcib mailo by the Court N\hich O 
ONCCutes tbo order of His Majesty in Council, 
reUimVlo^olTounln" I'cluting to sucU oxccution, sball be appealable 
in tbo samo manner and sub.iGct to the same 
lailes as the orders of such Court lolating to the execution of its 
own decroeb. ' 

KOTr —For “The Ilulos of the Judicial Couimittco tee .\ppendiN. 


ORDER XLTI. 

Rcitrence. . 

R. 1 . [S- 017.] Where, before or on the bearing of a suit C 
or an appeal in wbicb tbo decree is not subject 
Cou”** uppeal, or nhete, m tbo execution of any 
such dceiec. any question of law or usage hav- 
ing the force ot law arises, on Ntbich tbo Couit trying the suit or 
appeal, or executing the decree, entertains reasonable doubt, the 
Couit may, either of its own motion or on tbo appbeatio^of any 
of tbo parties, draw up a statement of the facts of the case and 
the point on which doubt is entertained, and i of er^il^ll state- 
ment witli its own opinion on the point for the deciaioo of the 
High Couit. 

[1877— S. G17 ; 1861— S. 28.] 

2 U&SC) 8 All CM (C52) (1914) 1911 P C C5 (CG) 41 

Note 16 ApplOl(PC) 

Note IS 

UOIC) me Pat 231 3oitr 886 

' (1916) lOlG Cal 469 (1931,^48 CU 908. 

(1832)8 Cal 213 (338) (EBT^Art 180 of 
Act X\ of 1877 


Note 17 

1 (1914) 1914 PC CO (07) 39 All 3M (PC) 
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Legislative changes 1 

Scape of the Rule 2 

Reference lies only where question 
arises in suit, appeal or execution of 
decree 3 

“Decree not subject to appeal 4 


Note Nc 

Court meaning of 

No reference on question of fact < 

Reasonable doubt 

Statement of facts and Court s opinion I 
Reference by Presidency Small Cause 
Courts i 


Olhe) Topics 

Applicibihty of tbe Rule See Note 3 See Note 5 XH (5) 

Pts (3) to (8b) Practice and iroccduto Seel^oteS 

Eclcrcnce by Court without jurisdiction 

1 Legislative changes 

1 The word final which occurred in the old section has now teen substituted by 

the words not subject to appeal (See Note 4 ) 

2 The words or the construction of 1 document • , , . merits have been 

omitted 


2 Scope of the Rule 

A nght of reference js fundamentally distinct from tbe ngbt of ap 
peal the former vests in the Court and the latter vests in the suitor * Tfia 
object of the provision for reference i> to enable the subordinate Courts to 
obtain, in non appealable cases, the opinion of the High Court in advance on 
a question of law and thereby avoid the commission of an error which could 
not be remedied later on a But the right of reference is subject to the conditions 
prescribed by this Rule and tmicss they arc fulfilled, the High Court cannot 
entertain a reference from a subordinate tnbunal ® The Rule requires the fol 
loiving conditions to be satisfied to enable a subordinate Court to make a re 
fercnce — 


(1) There must be a pending sun or appeal in which the decree d 
not subject to appcaloT upending proceeding in execuuon of 
suck decree {Sec Note 3 ) 

(2) A question of law or usage having the force of law must an>e 
in the course of such suit, appeal or proceeding, and 

(3) The Court trying the suit or appeal or executing the decree 
must entertain a reasonable doubt on such question (Sc' 


Note 7 ) 

The provisions of this Order arc made applicable to proceedings undei' 
the special or local Acts menboned hereunder * ‘ 

3 Reference lies only where question krues in suit oppeal or execution of decree 
A reference can be made only in a sail or appeal or in execution of 
decrci} and only on a matter about which the parties arc litigating that ^ 
On a matter wherein the Court is called on to adjudicate on the 


Order 46 Rule 1 — Note 2 

1 (1023) 192S All 371 (375) 50 All 830 

2 (19‘’l) 1921 Cal S62 (264) 48 Cal 7C6 


them) of 

I ThoXJ P Muuicipaliliea Act Nc i-* “ 
1910 S 319 Tbe Deltlban tgriculturi 
Belief let XVII of 1870 S Jf 
Cantonments tet r>o 11 of , 

The Indian Succession Act \XAIxo 
Ss 384 and 3SS 

Note 3 

. (1901) 25 Rom 327 (329) 


Courts of tbe necessity of deeding 
difficult quo tions ati'^ing before 
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cozicnUons of the parties - Tbu» no reference can be made under this Rule 
in the follow ins ca cs — 

(1) In u procx-cding asa.nst a pleader under the Legal Practitioners 

\ct, 1879 3 

(2) In a proceeding under the Land Acquisi ion Act, 1894'* 

(,3) In an apiilication for ro\it.n * 

(4) In an application for a new trial* 

(5) In an appl cation for sancuon to pro'ceute^ 

(6) In an cinjuiry as to the proper Court-fee payable on a memo- 
randum of appeal® 

(7) In an enquiry in an application under S 15 of the Calcutta 

Ix'-n? \c ®-* or in anj proceedings under the Agra Tenancy 
let or in an application under S 93 of the Bengal Tenancy 

\ct ® 

The question on wh-ch a rcfercticc can be made must ha%e arisen 
dc/orc O’ o i the hearing of a su t or an appeal or in a pendms proceeding m 
caccuaon of a decree \ que> on arising ab^cqtt nt t > the hearing of a suit 
or appeal ca n t ' e the subject f a rcRit tee under tins Pule unLss it arises 
in caccuton of the decree* 

The qucaii n mu t at o be <snc wh eh actually arises for dcasion in the 
procecdiPos bciort the Omrt The Rule is not intended to proiidc for supposi- 
tious casus which do nr t actually ansc for dcci ion ^ 

The right of reference is analogous to a nght of appeal m that it is not 
a mere ma er of procedure, and, consequent^ cannot be excrased in proceed- 
ings other than those referred to in the <cction by the application of S 141 
of the Code which only makes the procedure of the Code in respect of suits 
Dppl cab’e to m scellaneous proceedings'^ [See N’o e 7 S 141) 

4 Decree not lubject to appeel 

No reference can be made in a suit or appeal unless the decree that 
might be pa sed there n is one against wluch «o appeal ties ' Similarly no re- 
ference can be made in a proceeding in execution of a decree unless the decree 
15 a non ap,xalablc one * The reason is tliat m appealable cases a remedy to 
correct pjssiblc errors is prowded by the appeal ® 


2 1*’ Lom "S ("0 FO) 

3 la 'e.cto 1 > SO) 

4 (1892) ISS Lorn 3 J (230) 

5 (18T2) 17 buth W U 04 (91) 

(18< 2) 17 Sutb 'V U 05 (‘■G 07) 

(1600) 11 Suth W U j-JS (j2S) 

G (1892) 15 Mad 170 (181) 

[But see (18C0) 11 Suth W R 525 
(523)] 

7 (1021) 1921 Lah ■’OG (507) 

8 (190G) 100> All W N 180 (180) 

6a (1025) 102 j Cal '‘Ol (•’02) 

Sb [Sos b h II List I of tbo tgra Tcaucy 


ll' >.’ V I 

I . . U- I 


Note 4 

1 {lt>2 ) 1D37 Mad 2179 U2S&> 

(1933) 1933 Lah 402 (103) 

(1931) 1931 Bal 353(353) 10 Pat 471 
(1837) 11 1 om 57 (58) 

(1917) 1917 Lah 135 (13G) lOlG Puu Ra 
^o 130 

(1910) 1910 Lah 3o0 (351) 

(1835)7 Ml 815 (61C) 

(1678) 1878 Puu Re No 40 
(IBSO) o Gal 75C (756) Probate application 
— Decuion not final order — No 
reference 

i (1683) 12 Bom 30 (31) 

(ISsOJlSSO Pun Ra No 100 Order m 
execution appealable — No refer 
ouee 

(1893) 17 Bom 735 (73C) 

(1910) 5 Ind Cas 534 (oS4) (M!) 

3 (18S0) 7 Cal L Hep 144 (141) 
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5 Court, meaning of 

The A\ord Court in this Rule means a Court of Cuil Judicature ' Ihua 
n CoJlcctor e\ecuting a decree transferred to him under S 68 of the Code* 
or a Rent Con roller enquiring into an application under S 15 of the Calcutta. 
Rent Act^ or a Registrar acting under the Indian Registration Act’ is not a 
Court nnd cannot make a reference under this Rule Where a Court refuses 
to cntcitain an appeal on the ground that it has no jurisdiction to do so it 
Jias no power to make a reference on that matter under this Rule ® (See also 
Note 1 to S 114, ante ) 

6 No reference on question of fftct 

V icfcrcnce is allowed only on a question of law or usage haung the 
force of Jaw No reference can be made on a question of fact ^ 

7 Reasonable doubt 

\ rcfeicnce can he made on a question of law only if the Judge 
entertains a reasonable doubt about it * There cannot ordinarily be a reasonaWe 
doubt on a question clearly decided by the rulings of the High Court to which 
the Judge making the reference is subordinate unless the authority of those 
rulings can be questioned in view of a more tccciu decision of the Tmi Coun 
ciJ Where however, the ruhng of a High Court is doubted in a later decision 
of the same Court and has been dissented from by the other High Courts, 
there may be room for a reasonable doubt suffiaent to cnible a subordinate 
Court to mike a reference on the question * But even in such a case the 
rcfcrruig Conrf must entertain a reasonable dioubt about the question and the 
mere fact that there are conflicting rulings is not by itself sufficient ^ Sinularfy 
the Court cannot make a reference on a question on which it entertains no 
doub mercl> because the part cs apply for a ^ 

A reference is not bad merely because the question arises out of the 
action of a third person not a party to the smt * 


8 Stal«inent ol f»cts «nd Court t opinion 

In making the reference the Court should draw up a statement of 
facts of the case formulate the prease question of law or usage having 
force of law on winch opiraon is sought for and must also give its opinic'' 
oil the question ^ 


Note S 

1 (191J) 1919 Oiwll 18 (19) 22 Oedh Cas 319 

2 (1910) 1J19 Oudli IS (19) 22 Oudh Can 

319 

3 (1925) 19’5Cai 391 (391) 

4 llbOG) ISOG Bom P 3 490 (401) 

5 (IBS'*) 4 MU 31" (MS) 

(UI3)13ladCa> 311 (315) 1913 luaRe 

No. 01 

Note 6 

1 (1911) 11 lua Cis G"1 (07’) ( Vjmer) 


(19U) 1911 Lah lir (l) (117) oo lud Ca’ 
194 (191) 1914 Pufl Be ho 8 
(1889) 13 liom 54 (55) 

(1937)1037 JUa 1180 (US7) ^ . 

(1931) 1931 Mad "1 (72) Subordinate 

c. j wot roan ho n dor a of Tio 


2 

3 


(19’0) . 

(1913)18 lull Cas 9i 


7 (077) 


15 Oudli Cjs 


Note 7 


Note 8 . 

1 (1002) 1002 I’un Lit ho 03 at l ’f® f 
(1891) 15 Com 3.e (333* Casa "{ 

IrcidcBO Small Cause Court. «« 
(1890) 20 Com 7"0 (783) (Do) 


1 0 Lom o G (2015 •>70) 
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\\ here mere \ras no sutcmcnt of die case, no statement that the 0 

qac'lmu arc'i. on the tral of a suit and no statement of the Courts opinion, 
t k. High Court refused to answer the reference and sent it back for anicnd- 
11 cat ■ 

9 Reference bj Pretidcncf Small Caute C«ur(a 

itc S 69 of the Trcsidcncj Small Cause Courts Act (W of 1882) as 
^1 '•ndcJ b} \ci IV of 1906 and the undcnncntioncd cases * 

R. 2. [S (ilSl The Colut iiiaj eithor stay the pioceedings O 
_ . . proeced in tho ease noh\ ithstanding such 

creeconiinaent upon icfcrcnco, and Biaj' pass a tlccico or mule an 
c!urt*“*" *^**** Older contingent ui>on the decision of the High 

I'ouit on the ]>oint refeiied ; 

but no decree ui oidcr shall bo executed in au} case in 
'shich sucli lofoicuce is made until the icceipt ot a eopj of the 
’djinoiit of tho High Coutt upon tho icforence. 

[1&TT— S. G19 , IStil— S. 29.] 

R. 3. [S hl9] The High Comt, after hcaumi tho paities O 
if they appeal and desue to yplicard^BhoW 
Cflurt ubVtAinrmn tho point SO rcterrcd, and shall tiausmit a copj 
ted and cate difpeted ot its judgiiicnt, undor tho Signature of the 
e aeeer mt y Registrar, to tlio Coiut by wliich the leferonce 
ua« made , and sncli Couu shall, on tho leccipt thereof, pioceed 
to dispose ot tho case in confoiiiiity uith tho decision of tho 
Hj"h Couit 

[ISTT—S 019 , 18G1— Ss 32 and 33] 

1 Ditpote of the cate in conformity with the deciaion of tbe High Court 

Lpon receipt of the decision of the High Court, it is the duty of the 
r ftiniiM Coyrt to dispose of the case in conformity therewith Thus where 
a SnuU Cause Court pas«cd a decree for the plainulfs, contingent on the 
cjirion ot the High Court and the High Court gave the opunon tliat the 
, Ljintiifs could not recover, it is not open to the referring Court after the 
rccipt of the opiinun to allow the suit tOjbc withdrawn by the plaintiff, 
judgment should be entered for the defendant^ The judgment b> the High 
C urt on a rc‘’crcjicc under tins rule is no‘, by itself a decree but sunply a. 

St tement of the grounds in. confoniut) with which the referring Court is to 
dispose of the ease as provided by tins rule Therefore the High Court cannot 
review Its judgment passed on a reference made to it ^ i 

2 (ly?) 7 Sutli W It IGj (ter) condition precedent to a refercuee 

Nole 9 (1891)15 Dorn 3iC(«33) The l rociso que, 

1 a 03) uO C il lo3 (IGl) Condition of this tion of liw or usvga must bo for 

raulatcd 

(1692)16 Lorn CIS (CM) ttefcrcucc mu^l 
to raido before the 7udge has deli 
Tcrcd judgment 

. Or(ler46 Rule 3— Note 2 i 

a que tio 1 of Uv\ or usafiO or con 1 (lt,97) 21 Cal 129 (132) i 

tliucllon 11 c cm mentioned k a 2 (1686) 10 Lom OS (CO) 
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I 


R. 4. [S 620] The costs (if any) con 
couJt sequent on a leference toi the decision of tne 
High Coiiit shall be costs in the case 
[187T-S 620, ISGl— S 31] 


1 Co&ts of reference 

The costs of reference to the High Court cannot be dealt \nth separa- 
tcl> but must be dealt \\Hh when auardmg the costs of the suit ^ The High 
Court of Calcutta is ho\ie\er, of opimou that the award of the costs of the 
reference is in the discfe{ion of the Court ^ This docs not seem to be correct 
on principle The rule requires that the costs of reference shall be coats m 
the case ami S 35 ixluch gives the Court a discretion to award costs is 
exj ressly made subject to the condit ons and limitations p!;cscnbcd by the rules 
of the first schedule 


R. 5. [S C21] lVlte>e a lo lefoiiedto the Hish Court 
under Rule 1, the High Court n.aj leturu the 
case for amendment, and may mtei. cancel or 
set aside any decree oi oidei ■nhioh *he Court 
making the lefeienco has passed oi tiiaile m the 
case out of iihioli the jieference arose, and make such oidei as it 
thinks fit ' ' 

[1877-S 021] 


Power to alter etc 
decree of Court mak 
>ng reference 


1 Scope of the Rule 

Where the lower Court lias not complied with the conditions la-d 
down in R 1 of this order the High Court h-'a po\“r under this rule to 
icturn the case for amendment in proper form ^ The rule is also wade enough 
to enable the High Court to quash the order of reference itself made by tt® 
lower Court ^ 


R. 6« [S 646 A] (1) Whetc -it any time before ludgmeiit 
a Couit 111 Tfiiiob a suit bas been iiibtitiitea 
H«sh'court"qiIeIt»oni doiibts Tt hetbor tbo suit 2 S cogmz'ihh by a 
»t to jurisdiction In Couit of bmall Causes ol is not so cognizable 

sma causes ICCOld tO tllO Hlgll ColUt 

With a statement of its reasons £oi the doubt as to the natuie 
of the suit 

(2) On receiving the record and statement, the High Court 
maj oidei the Couit either to proceed with the suit or to return 
the plaint for presentation to such othei Couit as it may iii ^ 
order declare to he competent to taLo cognizance of the suit 

1 At any time before judgment . . 

No reference could be made imdci this rule after the paa ns oi 


Order 46 Rule 4— Note 1 Order 46 Rule 5— Nole 1 

1 (lS‘?‘?)loCalo07(olO) l (1903) SO C 1 lo3 (402) 

2 dess) lo Cal o07 (510 511) i (19 9) 1929 Lodi "0 (31) 


I. 


Hi FI 111 NCI 
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juJsTTcnt in ihc o<c ^ The rule refers onl) to sucli qiicbtions as arise duruig ( 
the Inal of Uie and not to questions arising on an ai>plication for sanction 
lo p 0 ceme mIucU cannot be considered as a trial of die suit * 


R. 7. GIG-B] (1) W/iLio it appeals to a Distiiet Couit 
that a Coiiit buboitliuatc tUoieto In^, bj leason 
pfl»er lo D.iirict ot ouoncoubK Iioliliuj: a i>mt to be cognizable 
r/»'IIion‘’pVI)c”edin6J b\ <1 Coillt Of bllUlll CiUlSCis OF HOt tO bo SO 
eogm/able tailed to oNCicibo a iiuisdiction 
*m*a M^Ve**"*'*” \Oi>le(l m it bj Hi\ oi exeieibeiL a juiisiiiction 
not •'O \e--totl, the Dibtiicfc Couit iua\, and it 
lotiuiicd In a paitv ''hall, bubuiit the rccoid to the Hiah Coiut 
AMtli a statement ot its leabons loi consuleung the opinion of 
the suboidiuate Lonit with lespect to the uatuio oi the suit to 
bo erioneous 

(J) On loccning the lec n 1 and stitcment the Iliali Couit 
may ,tniJ ^ ^lu li oidei in the « im' i'. it tJiinks ht 

(3) ith ic'ioit t» im II codings siibseiiuent t> dcaee 
in an\ ca^e submitted to tlie Huh Couit uudei tins Itide, the 
Hull Couit may make suchoidei as lu tho cucumstance ap])oai& 
to It to be ;iubt and piopei. 

(4) A Couit suboidinato to a Distiict Couit shall comply 
with any lequisitioii which the Histiict Couit ma\ make ioi am 
record oi intoimatiou toi the puiiioscs ot this Hide 

Sjnojiii 


Note No 

Scope of the Rule 1 

Court subordinate thereto 2 

If required by a parly shall 3 

District Court should state its reasons 4 


Not Nj 

Powers of the High Court undtr thu 
Rule 5 

{«) litorfetoice wiili jue tiou o£ f tr b 


c 


OlJier Topics 

Doubt to jun di iio I b e Nolo 1 11 fJ) Prormcnl SmiU CiUaO Court* bet b S IG 
1.0(0 I It (Ij 

1 Scope of the Rule 

S 16 of the Prot Small Cause Courts \ct, 1037 protades that a 
suit cognisable by a Court of Small Causes sliall not be med bj aiu other 
Court hating junsdiclion ttiilun the limits of the jurisdiction of the Court of 
Small Causes by ttluch the suit is triable \Micrc an ordinary Court enter- 
tains a suit cognisable by a Court of Small Causes it exacises a jurisdict on 
r;of \eslcl in it and if it refuses to entertain an original suit on the ground 
tliat It IS cognisable by a Court of Small Causes, it refuses to excrc se a 
jurisdicuon vested in it A reference under tlus rule is luiuted to those calcs' 
where the Distnct Court is of the opinion that the Subordinate Court has he^d 

Order 46 Rule 6 — Note 1 

2 (1021) 1921 Lab 5CC (507) 


1 (1900)21 Lorn 310 (311) 



2810 


Reflkence 


Sen. 


7, tha* It lias no jurisdiction Q\cr ihe suit, and that sucli order is erroneous* 

The rule i-» only au cnabluig one and docs not in any nay cut down 
the jun&dictiou of the appellate Court* Bui a Distnci Judge has power under 
ilua Rule to make a reference whether the ease is, or is not, pending in appeal 
before him ^ Where a Distnct Munsif returned a plaint as bemg cognisable 
onU by a Court of Small Causes and the latter Court, howe%er, returned it 
back as being cognisable only b> the Munsif s Court, it was held that tlic 
correct procedure was athcr to piocccd under R 6 of this order itself or 
send the case to the District Judge for making a reference under this rule * 

2 Court subordinate thereto ' 

The Court of Small Causes is a Court subordinate to the Distnct 
Judge and O 46, R 7 contemplates and allows a reference to he made In 
the District Judge m cases tried by the Court of Small Causes ^ 

3 If required by a party chatl 

Before a reference could be made under this rule it u a necessary 
condn on that it must appear to the Dt^tncl Court that tlie subordinate Court 
has i,rron'.ousl> held upon the point of jur sdiction ^ Where u dOw5 so appear 
and a patty rcQinrcs the District Court to make a reference, it is hound to 
do so ^ 

4 District Court should state its reasons 

\ District Court when making a icfcrcncc under this rule should stitc 
Its rca-ons for considcmig the opiiuon of the subordinate Court to ho 
crioneous ^ 

5 Powers of the High Court under this Rule 

Where a smt wluch is cognisable onl> by a Court of Small Cau'ics is 
tned as an original suit b> a Distnct Munsif and the decree is re\ciscd b' 
isubirdiiiatt. Judge on appeal there arc two remedies open to the aggneve 
pans 

(1) k icnsion under S 115 of the Code 

(2) A reference unclei tins rule 

Where a rcMsion is preferred to the High Court the latter is bound to 
set aside the decree of appellate Court as being passed in an appeal which 
jnoonipetent and therefore without jurisdiction^ It can also sot aside y® 
decree of both the Courts and return the plamt for presentation to 
proper Court ^ , 


Note 2 

1 (1010) 1010 Cll 422 

Note 3 

1 d' ) 11 \U 101 (30i) 
(ih 0) IJM a 341 (140) 
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lie Couus of Calculta^ and Patni* tliat the High Court is not bound 

to ‘"(.t 'I'lili. the proceed ngs ni all eases but lias full power to consider the 
luiur of jun'iLLlion or to deal uuh the case on the merits so as to do 
-l' s ai Hal jU't CO without ncccssanl\ putting the parties to the expense of a 
fre^h tnal 

iiCC cl j the undern cntio ltd ease® 

6 Interference with queiliona of feel 

Oil reference under this rule the High Giurt will not as a rule in- 
tc-fere wall nnd nga of fact armed at b\ the Sirst Court on the evidence 
1‘C^ore It * 

Local Amendments 

ALLAHABAD 

JJl if^r It * to O to — 

a Rdk C-’ tl O 51 H jilj 1.0 far t!> R ij Ic to irocceJings under tins Order ” 

BOMBAY 

T''c f 11 "iiig khal) I'O aadtd as R s in O tC — 

Applicability of R 3S S KulcSScfO tlbliallapph »o far may 

ofO 41 U to proeecdiecs under this Older 

OUDH 

il leUlaw ug- R 3 — 

a n le uS ut 0 llshaltaipK s l^r a mis Ic i proci-cdings under this Order 

51ND 

- 4 ihe fon«v.uJ8 as B lu O 40 

Applicability of R 38 8 Rule Sb oi 0 41 shall appl) so fat as 

ofO 41 iiidc bi to iroce-'h)ig» under this Older 


ORDER XLVn 

Riaiew.' 

Application for re R. 1. [S 023] (1) Ai)} itoisoii consideiing 

Slew of judgment bimsell aggiic\cd^ — 

(а) hy a decree oi oider liora Mbicli an apieal is allowed? 
but fiom wbieli no appeal has been luefoiicd ^ 

(б) by a decice oi oidei Xiora atbich no appeal i& allowed, or 

(0 bv a decision on a lefcionce liom a Court of Small 

Causes, 

and who in mi the di'-co\cr\ of noM and important matter oi 
e\ idenee wbiub, alter the exoicise of duo diligence, m as not Avitb 
in his knowledge oi could not be i»roduccd by him at the time 
when the decree was passed oi ordei made, oi on account of some 
mistake or eiroi appaieut on the face of the lecoid, or for any 
other suflicient rea-on, desires to obtain a reMcw of the decree 
1 assed 01 order made against him, may applj for review of judg- 
ment to tlie Coiut winch jiassed tho decieo oi made the order 

S (1 J15) IJIj Cal Cl J (OiO) which rcjtttcd it — Appeal loDis* 

(IHJl) ‘’I C il “’IJ (252) liiclJud^o Tfcainst this order dis* 

4 (1J33) 1J33 IWt J1 (31) lllitl-OO jul cd — High Court can roMse tho 

5 ongiual order reluruing tho plaint 

Note 6 

1 (lJlC)101GCal4.2(123j 
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(2) A party who is not appealing iiom a decree or oxJer 
may apply for a leview of 3 iidgment notwithstanding the pend- 
ency ot an appeal by some other party e\cept wlieie the giound 
ot such appeal is common to the applicant and the a^jpellant, oi' 
when, being lespondent, he camiresent to the Appellate Couit 
the case on which he applies for the review 
[1877~-S G23 ; 1859— S. 37G ] 


Synopsis. 


;\ote 


LegisUttve ch&nses 1 

Scope of the Rule 2 

(a) R’\iew ind ippcal— Oialmctioii 3 
(u) Eo^jew xnj imcucltneiit — 

tmction 4 

Person considering himself to be 
aggrieved ’ 5 

Decree or order from which 

no appeal has been preferred 6 

{a} Filing of ainxil r..iidins apph 

cition foe roMuw 7 

Decree or order from which no appeal 
M allowed— Clause (b) 8 

Decision on reference from Court of 
Small Causes— Clause (c) 9 

Discovery of new and important matter 
or evidence 10 

(a) Discoseryof imfoitaiit instlcrof 
Hw 1 1 

{b) E\ot:ci>.e of due diligence 12 

U) Was not svitbiii bis knowledge 
Mid could not he pioduccd by 
him at tbo time 13 

(u) Decree rendered inclTcctua) by 
resersil .See l>otc 10 suxra 14 

Mistake or error on the face ol the 

record 18 

Any other sufficient reason " 16 

Cases where review was allowed on 

ground of sufficient reason 16a 


Is’ote ^o 

Cases where review was not allowed 
on the ground that there was no 
sufficient reason ICb 

Review on the ground of subsequent 

events J7 

No review on ground of decision being 
erroneous on merits f7a 

l<i) lUsiow on pitticuHr ground 
f>r<j Note 2 lo Eiilc 8 f® 

No reviev/ of fact after decision in 
second appeal 12 

Application of the Rule to miscella 
neous proceedings under the Code 
Review m proceedings under ether 
Acts 

Review petitions by minors 
Consent decree 

Eis parte decrees and orders of di* 
missal for default ‘ 

Judgment in Letters Patent Appeals • 
Review of decision before signing 
decree f 

Commusioner cannot review ‘ 

Limitation * 

Court fee ^ 

Appeal by one parly— Review appb 
cation by another— Clause (2) 

Privy Council practice 
Appeal 
Revision 


20 

21 


23 


30 


Othn Topics 


Appcil preferred befoio review — Review 
afplicvtioQ not miiiitajiinblc Seo Note 
c;pt (1) 

Court B duty— strict proof must be called for 
before grant of review See Note 13 
Pt D 

Grant of loview— Objections that can bo raised 
in appeal bee It 7i Note 4, Pt ("j 
New evidence — V/helhct should bo con 
clu'ive See Note 10 Pt 13) 

Order bj one Judge of High Court — Review 


b> another u competent Ssc R 3 ® 

Pt \20) 

Review lu probate pioccediugs Soo Note 2 

F N ID 

Rcvn.w vmdet the old Code See Note ^ 
btages in renew application See U- ^ ' 

1 Pt (1) 

Wrong eap<r.itioii of law — WlictUcr 

for review bee Nolo 15 Pt '■ *' 

lC{b) in. (1 a) 


gislative changes , , nisdc 

Se..tion 023 of the old Code provided that an apilicatioii for rcvi»w „ A 

to the Court which i assai the decree ormadothe order, or Jo f/ic C^irf i / 

Jo tUiich the bisvteu of f le /«rwe»- CoJirf has been transferred jie 

vvorJa bavo bten omitted m the present section in view of b IvO oil 
newly introluceJ 
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2 Scope of the Rule 

It Ins Ixcii seen la Note 2 to S 96 ante, lliat "i n^lit of appeal doe» 
rot cu'^'t and cannot bo assumed unless c\prcssl> j^vcii b> statute or b> rules 
hann„ tlic force of statute The same pnnciplc applies to a right of review 
alsj buch a n„ht do a no ihorcforc exist un'ess granted b> statute ' S 114 
of lie Code and llus order cxprcaal) gi\c such a right in certain cases the 
f'irncr bong tin. iubsanitae v.cuon contaimiig a br cf s atcnicat of the Courts 
general p'jucr of rcMcu and the latter prontling the details of procedure ^ 
Thc<c p OMsons constitute an exception to the general rule that when once a 
judgmcit i3 s gned ard pronounced it cannot afterwards be altered or added i 
to («cc 0 20 R 3), and as such a nght of renew is exercisable only in* 
tic arcun'tanccs where it is dtst]nct]> provided b> the statute® 

Tils rule IS m it'clf defimtue of the limits within which a review 
IS pcmiiwcd b> the Code* and it follows from wliat has been stated abo\s 
lint wlcre a case ^alls witlnn the class of ca<ics contemplated b> this rule the 
Cout can: <)* have an inherent power of rc\ cw apart from the proMSions of 
the rule ® W here howeacr a O'C falls outside the class of such ca'cs the Courts 
have of course itilicrctu i>'mcr to renew their orders for the ends of justice 
or to jircacnt an abu'c »if the j»roccss of the Court ® 

The ex^ tnee of a nght of renew docs not bar a suit for the same 
relief ’ Nor docs the fact tliat an appeal can be filed against the decree afford 
an\ ground for refumg a review The reason is that where there are two 
remedies open to a party, they should not as a rule be construed so as to 
operate in dcrogaaon of each other * But the availabibty of an api>eal as 
an obvious remedy will be a ground for refusing in the exercise of the Court s 
discretion, an appUcaaon for review * 


3 Review end tppesl— Dutinetien 

A rev’ew IS not the same thing as or a substitute for an appeal ' The 
tv o proceedings differ in very many particulars 


(1) The primary imtntion of 
subject of the suit b> the 
v\hile an appeal is a re 
Order 47 Rule 1 — Note 2 

1 {191'J 1917 Mad 72G (72C) 

2 (1931) 1931 1 at 400 (409) 

See aJ<o 2>ol« 1 to 6 114 a ite 

3 (1-)31) 1931 Pat 409 (403) 

[18<3) ‘’0 Suth W R 160 (181) 

4 (1922) 1022 P C 112 (115) 3 I,<»h 127 49 

Ind App 144 (P C) 

(1934) 1934 P C 213 (210) iO MI 634 (P C) 
(1927) 1927 Mad 355 (3 j0) 

(1932) 5932 Lnh 590 (507) 13 Lab 546 
(1920) 92 Ind Cas 1013 (Ml) 

5 |l927) 1927 Rom 232 (2331 
(1927) 1927 Cal O'^O (021) 


a review is the reconsideration of ihe 
same Juts', under ccrtaji conditions 
hearing by another tribunal ® 


(1933) 1933 Lab 1G9 (171) 

(Sea also (1924) 1924 Cal 1054 

(10o4)] 

[See also (103 j) 1935 Cal 33G (33<] ] 
(1934) 1934 All 250 (2 j2] 

6 (1929) 1929 Nas 165 (189) 

(19o0) mo Pom 201 ( Oo) Order not lall 
inR within R 1 

(19 C)l92GPat218{227) 5 Pat SCI (F B) 

(1924) mi 1 at C73 (C"7) 3 Pat 930 
(1916) 1918 Cil 173 (175) 

7 (lOOJ) 2 Ind Cas 129 (143) (Cal) 

8 (1909)2 Ind Cas 129 (113) (Cal) 

(1933) 1933 Lah 226 (22G) 

9 (1931) 1931 Wad 623 (830) 

Note 3 

1 (1931) 1931 Wa 1 COS (COo) 

(1922)1922 U P 16(17) 4Lpp Bur P.27 

2 (lSC5)3Suth W R 4o (47 4S) 

(1665)9 Suth W R 161(185) 

[See al 0 (1934) 1934 Ml 173 (17fl ] 
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(2) A FKjint which miy be a good ground of an appeal ma} not be 
a good ground for an application fo’* renew ^ Thus an errone- 
ous view of evidence or of law is no ground for a rene r 
though It may be a good ground for an appeal ^ 

(3) A renew docs not, of necessity, im* open questions alrcadj decide I 

between the parties The matter in issue is onlj re op^^ed 
when the appjjcition for review is accepted, whih in the ca‘e 
of an appeal the matter is ic opened is soon is an 1 ppc^l Js 
adnutted ® 


4 Review and amendment — Distinction 

A review and an. amendment ^ffer m the following panveuKts — 

(1) In the case of a renew the correctness of the jiidtimcsit -ud 
the decree is questioned, while in the ease of an amendment 
of a decree the correctness of the judgment is assiuncd but the 
jurisdiction to amend arises from the fict thit the decree is 
not in accordance with the judgment * 

(2) Where an appbcition for an amendment is allowed there is 
need for a re hemng of a suit, wlulc if an application for 
review is allowed, a re hearing of the suit becomes ueccs»ar\ *• 

(3) Where an apphcatioii for review is granted the result is a ne / 
decree superseding the original decree and not merwh sonw 
amendment thereof ® 


3 Person considerins himself to be aggrieved ’ 

It is only a person aggrieved' b> a decree or order that can apt'b 
for a review A person aggrieved means a person who has suffered a leS<!^ 
grievance a man aganst whom a decision Ins been pronounced which 
wrongfully depn'cd lum of something oi wrongfuUv aifected hu title to 
thing , It IS not sufficient tha* he has lost something which he would lu" 
obtained if another order had been made * decree or order igiiqst a person 
not a party thereto, is on general principles of law, not binding on him Stcn 
a person therefore cannot have a legal grievance against the decree or ordfti 
and, consequently cinnot apply, for a review of the decree or order under 
rule 2 The Judicial Commissioners Court of Nagpur has however, held th-t 
where an order lias been made in a proceeding agauist a comjxinj which w25 


3 (1931) 1931 Mad 00a (COs) 

(IS63) 5 All 14 (16) 

(18.3 1870)1 Cal 181(180) 

(1922) 1922 Pat 308 (309) 

(1920) 1920 Bang 83 (83) , ^ 

(See also (1035) 1035 Lab S30 (330) 
IC Lab C02 Grounds for petition 
for review aro diflerenV Sromgioands 
for application foe leave to appeal 
against judgment of single dodge of 
Higb Court ) 

4 (1930) 1030 Cal 701 (703) 

5 (1922) 1922 Oudb 143 (148) 21 Oadh Gas 
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Note 4 

1 (1917) 1017 Mad 290 ( 292) 
(1921) 1924 Mad 22d (226 227) 
(IBSl) (j Cal 22 (25) 


2 (1917) 1917 jiad 290 (292) 

3 li9V9U619Nag78(79) lONagLlvCj 
(1905) 23 111 210 (241) 

Note 5 

1 llaUburyi Lniis of I'n^land * ’ 


[See .Im (1872) 18 S«l>> 

(1651 AppUeetion o» ‘M 

two of several parties oI 

modify the decrees m 
others who hvvo not apphea J 
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not projKrl) a l>arti to the procccduis, a director of the compiny can file an 
appheat on for renew of the order® 

A minor, mHo is aggneved b\ a decree or order passed agamst him 
iiiaa ap,il\ for a renew under the <;nui, urcilinstiiiccs as an adult Sinularlj, 
the legal rtprtscmauxcs of 1 deceased piit^ who arc inatcrmll> nficctid l\ the 
decree arc alMj cniulcd to appli under tins rule* Where sanction was planted 
lo the Pubbe Pro-ecutor to prosecute an attornc\ and an order was made 
^ranting lca\a. to tlic nt*oriu\ to appeal to the Prn> Counal ir was held that 
the Pubhc Prosecutor was a i^crson aggncicd b> the order grnntuig lci\c to 
appeal and was cmitlcd to applj for a renew thereof® 

6 Decree or order from wKich no *pp<*l hes been preferred 

If bciorc the making of an application for renew, an appeal from 
the decree sought to be reviewed Aflv alrcMb be n filed and is pending the 
Cour* lus no jursdrion to omcriain an applica ion for renew ‘ Where, 
hm-cver, the aiiiLci'em for nviiw is unde first and thcrcafhr an appeal is 
i\kd Agais’.'st the dc'rcc tUc iunsdvctton u« deal wetU tlv* applicatior. n not 
atTccicd b\ the pcndenc\ ol tin a*>p<jl Dut where before the application is 
heard surh apiieil i' disposed of on iIk meiita® or under 0 41 II 11* the 
appellate dc ret supersedes ilic decree or order ipjieaUd fr< m and tl,c rcsii't of 
allowing ihe aip'eiion w<uld be lo mieifire with tile deerc” of the appellate 
Court e< nscciicnth the Court wJuch i>as«c(l the decree or order cannot proceed 
wuh the apphcatiun for renew Compirc Note 12 to b 98 ante and Notes 10 
and 11 u» O 9 R 13 

Wlicrc an appeal is witlidraivn and ther-'aficr, an application for rciwiv 

3 11020) IJZOl^ag 185 (I'o) Mo whetber the applicant i» mad# a 

4 (lS7l)lCSalb^^ 1(131(232) laclf roipondent and gwen oppor 

5 (IjOoIO Oadb Cas Sj( 37) innitT and the ipicil u heird J 

C (1914)1314 Cvl 557 41Cit?3l 1 (1021) 1 OS CvlllS 

N tlOOu) i Cvl li Jouc 5Co (5C7J 

(l^',i0 “0) J M-iJ II C n 4Gi (4CG) 

50 1023 Cvl S04 (fiOS) 

. (I^rf52 fS) 1 >!•» I H C R 254 {'>oj) 

j 3») 11J32) 1 «2 Oil 171 (17G) R vjcw atpUci 

lion Sled after diiposal of ti i « l 1 
(102 )IJ27 Bom '>33 (233) 

(1000) 1 Ind Ca, 13C (137) (Cal) (Di) 

(l«-0) 14 Sutb W R 438 (440> (Do) 

(16GJ) 11 Sutb W R 511 (512) (Do) 

(18CS) 0 Suib W R 471 (472) (Do) 

■ under (1018) 1018 Lab 45(40) 1918 Pun Ra 2,0 

40 (Do) 

SesaJso (1934) 1034 All 2o0 (251) 
DismJSBVl of suit b> trial Court- — 
Appeal to sub Court aud second 
appeal to High Court dismissed — 
Trial Court cannot renew ita order 
o! dismissal 

4 (1031) 1031 All 704 (704) 

1 109 (10231 192 2 Bom, 130 (131) 4G Bom 1 

(lOOC) 30 Bom G25 (G30) 

(1900) 4 Cal L Jour 5CG (5G71 
(1917) lOlTCal 417 (419) 

ISce also (1871) C Deng L R 333 (333, 
, . 330) Application for renew filed ui 

[bee also (1904) 7 Oudb Cas 299 lower Court after dismissal of 

(302) The Court should postpone second appeal— Application does nob 

tboboanngof tbo application and lie) 
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Review 


R 1. (2) A point %\hich maj be a good ground of an appcnl nia> not 

a good ground for an application for renew ^ Thus an erre 
ous new of cwdcnce or of law is no ground for a re 
though It may be a good ground for an appeal 
(3) A renew docs not, ofnecessitj, re-open questions alrcadi deci 
between the parties The matter in issue is onl> rc-opc 
when the apphcal on for review is accepted, whil-* in the c 
of an appeal, the matter is re opened as soon as an appeal 
admitted ® 

4 Review and amendment— Distinction 

A renew and an amendment differ in the following particulars — 

(1) In the case of a renew the correctness of the ludsmcnf <■ 
the decree is questioned, wliile in the case of an amendm 
of a decree tho correctness of the judgment is assiuncd but 
jurisdiction to amend arises from the fact that the decree 
not in accordance inth the judgment * 

(2) Where an application for an amendment is allowed tlicic is 
need for a re^heanngyol a suit, while if an application i 
review IS allowed, a re hearing of the smt becomes, ncccsnr: 

(3) Where an application for renew is granted the result is a nc 
decree superseding the ongmal decree and not mercl' sot 
amendment thereof ^ 


S Per<on considering himself to be aggrieved 

It IS only a person aggrieved b> a decree or order that can app 
for a review A person aggrieved means a person who has suffered a les 
grievance a man aganst whom a decision lias been pronounced which h. 
wrongfully deprived luin of something oi wrongfullv affected las title to son' 
thing, It is not sufficient that he has lost something which he would ha' 
obtained if another order had been made * A decree or order agmnst a pet^® 
not a party thereto, is on general prinaplcs of law, not binding on him Sue 
a person therefore cannot have a legal grievance against the decree or ordf: 
and, consequently, cannot appl) , for a review of the decree or order under th 
rule 2 The Judicial Commissioners Court of Nagpur, has however held th- 
vvhere an order lias been made in a proceeding against a companj which "■*> 


3 


(1931) 1931 Jlad COa (003) 

(1883) 5 Ml 14 (10) 

(18i3 187C)lCal 18t (18G) 

(1922) 1922 Pat 309 (309) 

(192G) 192G Rang 89 (89) 

(Seo also (1935) 1935 Lab 330 (330) 
IG Lab G02 Grouudt £oi petition 
lor review are difieicnt from groands 
for application ioc leave to appeal 
against judgment of single Judge of 
Higb Court ] 

(1930) 1930 Cal 701 (703) 

(1922) 1922 Oudh 143 (148) 21 Oodh Ca» 
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Note 4 

(1917) 1917 Had 290 (292) 

U924) 1924 Mad 22 j (220 227) 

U891) b Cal 22 (25) 


2 (1917) 1917 Mvd 290(292) 

3 (1919) 1919 Nag 78 (79) IGNagLRCJ 
(1905)23 U1 210(241) 


Note 5 ^ 

1 llalsbariis Lau$ nf Fnrland I 

Tpaje 301 

(W17) 1917 K\\ IGO (1G2) 39 AH 152 
(1879) 14 Cb D 459 Es parte SideWto 

— t«(1915) 1J15 

1177 (1178) 39 Mad 479 

2 (1904) 8 Cal W N 4C3 (4G9) 

(192l)Cl Ind Ca3 534(035)(Lah) ^ 

' (See also (1872) 18 Sath " « 

(405) Application on .yBof 

two of several parties ol 

modify tho decrees m ttroac 
others who have not arpUe** > 
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not a i<> the prorccdut*;, a ducctur of the comptii) cin lile au 

appl on lor rc\ic\\ of the o'\fcr * 

\ nuiior, who ts a^j’iicvcil b\ .1 dccru or order passed agiui't lum 
nvi\ ap, !\ for .1 iomlw undtr tht sniK tircum^linccs as an adult ■* Sinular!>, 
the ’c^al npri'cntamo of i <lc t »'-l I pirtj who arc iintcrialh "ihtctLd h\ the 
dtvrco are al'O entitle I to ap.dx under this rule* \\hcrc sanction was „t anted 
to tile I’ub’ic Troscculor to prostriile au attornev and an order was made 
graiiG-’g lia\i to tlu it • riu\ i«> ippial ia tlu I’rixx rouiunl it w is luM that: 
the Public Pro'ceutor w is i i>rr>»ii aRgrcied In llic order ^.ranting liaic to 
ap, cal and was rtititkd t > ipjdx for a renew thereof* 


6 Decree or order from which no eppeel ha* been preferred 

II Ixiorc the making of au apphcatiuii for renew, an app^ il troni 
the decree sought to lu rtiu vrd Aix /i/rcii{\ In il hi d and is pcndin^ the 
Court lias no jursdrion to <iiicnaiu an appUca ion for renew ^ Wlurc 
havcicr, the aip’rat-on for ren w is made tirst and tlirnaff r an ajjpeal is 
iikd against tic ih rrt the jun'-dirtiin to deal with the ipplicitum 1 not 
aTexted b\ tie p<nJeni\ *1 the i>|«jl Sul where Iwfoic tlic application is 
heard sufh uppial is disjvswd «>f cm tin tnciiis^ or under O 41 R the 
"ip, ellatt de ut sujKrseik ' the dcru -s « r « rder tpjvak il fri’in and tl c re uk of 
al'oiang th at p' < 1 1 >n wouhl he i» niurftr wuh the decrci of the aj>iKliaic 
Court rouse \ eniK tlic L/Juri wlueh pas eel the dccitc or order cannot pioceed 
with the app] ca'ioti for renew Compire \ou 12 to S 90 nnic and Nitcs 10 
md 11 to O 9 R 13 


WIktc an apjical is inthdrawn and thcrcajlcr an application for renew 

coo wbetUer the appbeant ic nude a 
I irtv rcipoiident and !,iicti op[or 
tiiiiitv an t the d 1 licird ] 


3 (19 in n s ,g IS.’, (I JO) 
t 1C Sulb It J3J t.J.) 

5 (1 Ouia (lu,dh Ca. « (f) 

C (19U) 1J54 ( 0 ' . ( I) 11 t.l ' 1 
Note 6 

1 (1931) 1 < 1 U u> 13i tl > 

(192J) iJ23 1 ( i.s (H ) ' f ,i r.r 

Ind Spr li'l (P C| 

ts>ce at*' 13 Iv'in ^’0 1.^31) 
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(1 JOJ) 1 Ind Cis 135 (137) (C il) (Do) 

{1H70) 14 Sutli \V U 438 (440) IPo) 

(ISfJ) 11 butli Wnsil (5l'>)([)o) 

(lSCo)9 Suth \\ H 471 (472) (Do) 

(1018) 1)18 Lah 4o (40) 1J18 1 uii Ra No 
4(JtOof 

Sooalso (1934) 1934 \tl 2a0 (251) 
DixinisBil ot suit by trni Couit— 
Xppeil to Bub Couit and st-coiij 
Tppeil to High Court clismissod — 
1ml Court cannot ruMow its older 
o( dismiasal 


Cas 299 
postpone 

ion end he ] 



2816 


Ee\ iew 


Sc 


R 1, xs hied, the flpphcatxon may be entertained and disposed of by the Couri 
s the reason being tlxat an appeal once withdrawn must be treated as if it ha 

0 ne\c’- been preferred at all within the meaning of this rule ® According to tl 

High Court of Allahabad the pranaple is not affected by the fact that th 
application for review is filed first and the appeal is withdrawn later® Bi 
accoiding to the High Court of Bombay there is no jurisdiction to cntertai 
the application so long as an appeal is pending, and the fact that the appea 
is withdrawn subsequently will not cure the initial defect m making thi 
application ^ 

7 Filing of appeal pending application for review 

As has been seen in Note 8, ante the subsequent filmg of an appeal 
agaiiisi. the decree sought to be icviewed does not affect the jurisdiction of 
the Court to deal with the apphcation for review but such junsdiction ought 
m such cases to be exerased with the greatest care and only m a \er> 
strong case ^ The fact that apphcation for renew of a judgment is pending 
will nor howeier, preclude the appellate Court from granting in appeal ths 
relief claimed in the application * 

8 Decree or order from which no appeal i« allowed— Clause (b) 

\ny deciec or order from wlucb no appeal is allowed is open to 

review ^ 

9 Decision on reference from Court of Small Causes— Clause (c) 

kinder the Code of 1859 no apphcation lay for renew of judgment bj 
the High Court on a reference from a Court of Small Causes * Even under 
tins rule, the High Court has no power to review a judgment passed by U 
on a reference from a Subordinate Judge with Small Cause Court powers 
The rule allows a review of judgment on a reference only from a Court of 
Small Causes * 

10 Discoverjr of new and (mportant matter or evidence 

Where a liugant has obtained a judgment in a Court of justice he is by 
law, entitled not to be depmed of that judgment without solid grounds Where 
therefore a review of a judgment is asked fdr by a party, the greatest caw 
ought to be exerased bv the Court in granting a review especially where the 
ground of review is the discovery of fresh evidence It is so easy to the 
patty who has lost his case to see what the weak part of lus case was, ano 
the temptation to lay and procure evidence which will strengthen that w<ah 
part and put a different complexion upon that part of the case must be 
strong ^ The rule that permits a new trial to bo granted on account of he 
disco\cr> of new evidence has, therefore, been, fenced round with manj 
tioi icw trial must show that there 

(I93a) 1035 Nag 174 (176) 

Note 7 . 

1 (1900) 3 Ind Cas S03 (tOl) 32 Jfad 

2 (1929) 1929 Sin 1 S2 (3u) 

Nole 8 .1 

1 (192'») 1929 Ml 123 (121) Order oIai‘» ^ 
lor default 

Nole 9 

1 (166o) 3 SutJi W R 8 (e) 

2 (1336) 10 Bern 63 (GO) 

r Note 10 

* .. 1 (1916) 1013 Ul 618(621) J5 Cal 00 
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mniS'rtcss on Ins lurt m adducing all possible cudcucc at the trial 2 Fur- 
ther, the iic\s ciadciicc must be such os is prcsanuibly to be believed and such 
that, if adduced, it would pracucaUi be conclusnc, i e, evidence of such a 
class as to render it probable almost bcjond doubt that the judgment would be 
different^ Where it is very doubtful whether the evidence if produced, would 
liavc had an> clTcct on the judgment, there is no ground for review * In 
Mahab r Pro'uid \ ColUctor of Mlahabad^ where a suit was dismissed on two 
grounds i,anitl>, want of no icc as required by law and the plaintiff being 
lUcgiuroatc and a review was apphed for on the ground of discovery of new 
evidence tening to establish the Icgiiimao of tlic plaintiff, it was held that a 
review should not be granted inasmuch as the suit would still have to be 
di'missed on the question of notice But the ease would be different where the 
effect of the evidence if adduced, would be to alter or cancel the decree Thus 
the discovcrj of a document containing an aduussion of liability by the defen- 
dant* or the discovcr> of fraud’ would bca good ground for review Similarly 
where a decree for restitution of conjugal rights was passed and subsequently 
It was discovered tliat the partic* were related as cousins such rclationshin 
rendering the marnat,e a nullit> it was held that tlierc was a good ground for 
review * \gam where the parties were not aware of a prCMOUS judgment 
pa"cd in another ease between them winch if it liad bocn placed before the 
Court would liavc resulted in diffcrcuc judgment there is a good ground for 
review “ 

In the undermenuoned eases’^ it lias been licld tliat it is not necessary 
for granting a review on the ground of the discovery of new and important 
mater tlut such evidence if admitted would be conclusive to show that the 
decision IS wrong Tlus view is against the general trend of decisions and 
cannot be accepted as correct 

There is a conflict of opimon on the question whether the decision in 
another case between the same parties aZ/rr the da eof the judgment sought to bo 
reviewed would be a sufficient ground for review in eases where such decision 
if It liad been given before the date of ilie judgment sought to be reviewed 
would have resulted in a different judgment Before the date of the Pnv> 
Counnl decision in Kotagin v VclUmkO^ the Bombay High Court answered 
the question in the affirmative” while the Allahabad and Calcutta High Courts 


2 (lOl'i) IJIS Cil ois (010) 45 Cal CO (1317) 1917 Pat 201 (201) 

(100.) 91 Pom Ibl {3s3( 34 lod Vpp 115 5 (1911) 1911 All 44 (45) 30 All 277 

(P C) G (1911) 11 Ind Cis 15 (10) (Lab) 

( 020) 1J20 Cal 407 (1 0) I" Cal C9 Pul o iwisejnenl adj ussjo i ts no! a 

3 (1900' 81 L T 531 Young v Ketsliaw - yjownd/or rciicit See S Jnd Cae 182 (133 

JUfcTTCl to \n 45 Cal 00 1918 Cal 184) (Cal) See aho f irther dotin tn the 

018 (622) con menlary 

(1935) 1935 Rang 181 (18o) 7 See Vote 22 xnfra 

(1910) 1910 4pp Caa at p 374 Brown \ 8 (1930) 1930 Pat 63 (07) 

Dean Ctleitn45CalC0 1918 Cal 9 (1930) 1930 All 021 (0^2) 

018 (1919) 1919 Cal 46 (IG) 

(1918) 1918 PC 181 (188) (PC) (1687) 10 JIad 357 (300) Decision given 

(1837) 10 Mad 73 (T7j 13 Ind App 155 before but published after the deci 

(PC) 

(1929) 1929 \11545 (545) 

(IS"5) 23 Sutli W B 323 (324) 

Boutko O C 115 
(1917) 1917 lat340 (311) 

4 (1902) 6 Oudh Cas u9 (64) 

C P C 3o3 i 3jl 
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1 , IS hied, the application may be entertained and disposed of by the Court 
the reason being that an appeal once withdrawn must be treated as if it had 
nc\ e' been preferred at all within the meaning of this rule ® According to the 
High Court of '\llahabad the principle is not affected by the fact that the 
appUcation for review is filed first and the appeal is inthdraun later ® But 
accoidnig to the High Court of Bombay there is no jurisdiction to entertain 
the apphcation so long as an appeal is pending, and the fact that the appeal 
is withdrawn subsequently wiU not cure the initial defect in making the 
appheat on ^ 

7 Filing of appeal pending application for review 

As has been seen m Note 6 ante the subsequent filmg of an appeal 
aganibi. the decree sought to be revicued does not affect the junsdictiou of 
the Court to deal with the application for review but such jurisdiction ought 
in such cases to be excrased with the greatest care and only m a very 
strong case * The fact that apphcation for renew of a judgment is pending 
will not, howe\cr, preclude the appellate Court from granting m appeal the 
relief cbimed in the application * 

S Decree or order from which no appeal i< allowed— Clause (b) 

Any decree or order from which no appeal is allowed is open to 

review ^ 


9 Decision an reference from Court of Small Causes— Clause (cj 

Under the Code of 1859 no apphcation lay for review of judgment by 
the High Court on a reference from a Court of Small Causes * Even under 
this rule the High Court has no power to review a judgment passed by it 
on a reference from a Subordinate Judge with Small Cause Court powers 
The rule allows a review of judgment on a reference only from a Court of 
Small Causes ^ 


10 Discovery of new and important matter or evidence 

Where a litigant has obtained a judgment m a Court of justice ho is b) 
law entitled not to be depnied of that judgment without solid grounds U'hcrc 
therefore a review of a )udgment is asked fdr by a party the greatest wf® 
ought to be cxerased b% the Court in granting a review especially where 
ground of review is the discovery of fresh evidence It is so easy to d*® 

and 


party who lias lost his case to see what the weak part of lus case was 


the temptation to lay and procure evidence whicli will strengthen that 
part and put a different complexion uixm that part of the case must be 
strong ‘ The rule that permits a neiv trial to be granted on account of 
discovciy of new evidence lias, therefore, been fenced round with many 

show that there 
•iasiTtcre) 

Note 7 

Cas S02 (e04) 32 Mad 41P 
,nl32(3o) 

Note 8 ,1 

U1 123 (124) Order oldUiO’ 
fault 

Note 9 
, W R fl (8) 
jj C3 (GO) 

Note 10 

1 U918)101S(.alG18(C21) 45 Cal CO 
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/■cWii'nc's on hi3 jurt m adducing all posbiblc c\'idcnce at the trial ^ Fur- 
ther, the iicM ciidcncc must be such as is prcsunuibly to be believed and such 
that, il adduced, it would practically be conctusne, i c , evidence of such a. 
class as to render it probable almost beyond doubt that the judgment would be 
diUcrcni^ Wlicrc it is very doubtful whether the evidence, if produced, would 
luve liad any citcct on the judg:nicnt there is no ground for review^ In 
Malub r Prasad \ ColLctor of Allahabad^ where a suit was dismissed on two 
grounds unT’ly, want of no tee as required by law and the plamtiff being 
illcsnimatc and a review was apphed for on the ground of discovery of new 
evidence tending to establish the legitimacy of the plaintilT, it was held that a 
review “ihoald not be granted inasmuch as the suit would still have to be 
disrmsscd on the question of nouce But the ease would be different where the 
effect of the evidence if adduced would be to alter or cancel the decree Thus 
the discovery of a dtKrumcnt containing an admission of liability by the defen- 
dant* or the di«covery of fraud’ would be a good ground for review Similarly 
where a decree for resniuuon of conjugal nglits was jvassed and subsequently 
it was discovered tliat the paruc> were related as cousms such relationship 
rendering the marriage a nuUiiy it was held that there was a good ground for 
review ® \gain where the ionics were not aware of a prcitous judgment 
parsed in another case between them wlucli if « Jiad been placed before the 
Court would Itavc resulted in different judgment, llierc is a good ground for 
review ® 

In the undermentioned eases’® it lias been held tliat it is not necessary 
for granting a review on the ground of the discovery of new and important 
mater tliat such evidence if admitted would be conclusive to show that the 
dcciaon IS wrong Tlus view is against the general trend of decision^ and 
cannot be accepted as correct 

There IS a conflict of opimou on the question whether the decision in 
another case between the same jwracs<j//fr the dacof the judgment sought to bo 
reviewed would be a sufficient ground for review m eases where such decision 
if It liad been given before the date of the judgment sought to be reviewed 
would have resulted in a different judgment Before the date of the Pnvy 
Couiinl decision in Kotagiri v VcUankP^ the Bombay High Court answered 
the question in the affirmative” while the Allahabad and Calcutta High Courts 
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(1910) 1910 App Csa at p 374 Prown v 
Dean CiUd t>» 45 Cal 00 1918 Cal 
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(18‘6) 23 Suth W R 323 (324) 
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(1917) 1917 Pal 340 (311) 

4 (lC02)5OudhCas69 (01) 
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7 See Note 22 infra 
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9 (1930) 1030 All C21 (022) 

(1919) 1919 Cal 46 (40) ^ 

(1887) 10 Mad 357 (060) Decision ahen 
letoro but published alter tbe'dcci 
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1, answered it in the negative ** In Koiagtns case it was held by their Lordsh-ps 
of the Pn\y Council that the section of the old Code corresponding to this 
rule did not authorise the renew of a decree nhich uffs right when it was made 
on the ground of the happening of some subsequent event It has accordingly 
been held since then that a subscQUcnt decision in another casc^^ or the 
subsequent reversal of a decision on the basis of which a judgment was given 
IS no ground for rav ew under this rule There are however several dea- 
sions^* which have purported to follow the Bombay view, but no reference was 
made in an> of them to /(otagiris case In the undermentioned case’^ the High 
Couri of Rangoon has further held that the Bombay view cannot be said to 
hav«. been overruled bv the decision of the Privy Council in Koiagtns ca'e 
and that it is still good law The reasoning is, however, not very clear It is 
submitted that these decisions cannot be accepted as lajing down the correct 
law The word evidence in this rule is not conhned to documentarv evidence 
but includes oral CJulencc 


V 


11 Discovery of important matter of law 

The words new and impoitanl matter in this Rule refer to evidence 
or other matter m the niiure of eiiJence, and not to a legal authorit) m 
eMstcncc at the date of the judgment but not brought to the notice of tbo- 
Court* Hence no review can be asked for on the ground of the discovery of 
new authorities which show that the decision is not correct * The contiary 
view e'cpressed in the cases cited below’^ is, if is submitted not sound 

But the discovery of a former decision between the same parties winch 
operates as res juJicatu is a discovery of new and important matter withui 


12 (1831)6 All 292 (291) 

(183'’) 8 Cal 700 (709) 

(ISGS) 9 Suth W R 102 (103) 

(1807) 7 Suth W R lOo (400) 

[But «ee (1871) 18 Sotb A\ R 317 
\ R 164) 


(1918) 1916 Pat 017 (OlS) 

15 (lO’T) 1927 Rang 189 (ISO) 5 Rang 2S1 
1C (1928) 19’8 Nag 279 (279) 

Note 11 

1 (1899)21 111 152 (153) , 

The aboie not it js ‘ 

on a sound pnncijle Hecausc 'J 
held that a larty « enlitlel toaiiljf. 
rotjow on the ground of h\a d scO^f’J”' 


■ > I new and 

imiiactant matter referred to in this 
Rule must be somethicgwhicb cxis 
ted it tho date ot the dccre° songlit 
to be revised 
(1922) 1922 Mad 227 (227) 

(19‘>G)192G Nag 10 (10) Decree on whih 
decision based subsequently 
amended 

[See also (1934) 1934 Oudb 41o (44G) 
Vipeil dismissed with obseivntion 
that if decision of High Conrt id a 
similar case is rerer'-cd by the Privy 
Council iipellant might apply for 
review — Such reversal by Pnvy 
Council— The new ground may be 
deemed to have been in contcmpla 
tion at the date of decree] 

14 (l-^OTiai Horn 123(130) 

(1911) 10 led Cas 244 (215) 33 All SCXl 
(1913) 19 Ind Cas 214 (214) 

(1907) 1 Sind L R 227 (227) 


to a nailer w/nc/i Ocing a vintler 
a I art I is altiaijs j resnv cd to h 

Hollands Jurisprudence 3id ^ 
Page 92 

2 (1925) 1925 Sind 53 (54) 19 Siad L R 30. 
(1921) 1921 Pal 250 (2j3) 3 Pat 131 


3 (190C) 190G Pun Re No 121 W i 
ISto also I1J20) 1020 HaJ 
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this Rulc.« 

12 Exercise of Jue diligence 

In Kcssott,! Issiir \ G / P Raiina}^ their Lordships of the Pm^y 
Cou'cil ob«encd as follows — ‘Now the Code of Cml Procedure permits 
such apphr.it.ons for rc\icw on the ground of such discover), (i e , discovery 
ol new and important nutter or evidence) "but it ciucts ver) strict conditions 
so a=p lo prevent hli,;anu King on their oars when ihc> ought to be loolang 
for ihv.r evidence — i* enjoins tic Judge to require the facts as to the absence of 
negligence to be «trcil\ proved \pplicau<Jtis for review on the ground of 
di'Covcrv of fresh evidence ought, therefore, to be refused when sucli evidence 
could have been jiroJurcd if nasmablc care and diligence lud been exercised ^ 
There mu t be 'trong evidence of diligence in getting all available evidence ^ 
When the tnal lud lasted tlucc >cars the Privy Council refused to admit 
frc'li cvidcnc* as there was no rusun shown as to whj the new evidence was 
no: lurcousK «ubiniiied* The fact tint evidence was found subsequently 
cannot itself be lak( n ti show tlut due diligence could not have been exer- 
cised oiherw se there e wild not be any case coming within tins Rule® The 
grounds o- granting a review on acouin ol the discovciv of fiosh evidence, 
mav m reran ca-i > be groun Is lor c\ ending the time under S 5 of the 
L m. a K n \ct * 

13 Wxt not within hit knowledge end eould not be produced by him at the time ’ 
It must be shown tlut after the exercise of due diligence the evidence 
'was not within the applicants knowledge or could not be produced b\ him at 
the time ' The Court in fact, has no power to grant a renew without calling’ 
for stnet proof of such allegations * In the undermentioned case® the High 
Court of Patna has expressed the view that the words 'or could not be pro- 


4 '>ee I i it 0 t \ u 10 nnie 

Note 12 

1 (1007)31 Bom 3-il (3s3 380) 34 Ind Ajp 

Ui a> C) 

2 11857) 10 Mad 73 f77l 13 lad Ipp 105(1' <-) 

(IJ’31 1J3) Oudh 325(028) 

(1 1 j| 1J3 Kii 3 isi (18^) 

ilj’3) 1 3 Siiid 110 (111) Exercise of doe 

ddi„eiicL depends upon fact? of 
paiiicular ca e Burden of proof ii 
on / etiliancr 

(1002) C Cal VV N fjOO IS10)(P C) Document 
could hare Ueeii discovered from the 
opposite paclv 

(1017) 1017 Pat 340 (311) Deliberate non* 
production 

(1018) 1019 U B 27 (29) 2 bpp Bur U 

120 

(1003) 2 Smd L U 35 (F B) Found in the 
hoUae 

(lOlC) 1010 111 280(237) 38 «1 280 Certi 
Ocato of guardianship arvilable >c 

could 


1 68 

[See also (1911) 0 Ind Caa 320 (321) 
(Cal)) 

3 (1924) 1924 Pat 809 (810) 


(233)] 

(ISCJ) 12 Suth W K 530 (637) Where ho 
knew prcTiously where to find it 
(1309) 19 Suth W R 130 (130) (Do) 


(ls70) 14 Suth W R 20 (20) 

3 11933) 1J33 Sind 110 (111 112} 

(lilt) 9 Ind Cav 2 (jC (207) (\11) 

1 (1915) iJli P C 79 (7S) IP C) 

(See also (l97o) 23 Suth W R 323 
(324)) 

5 (1930) 1J30 Pat 03 (07) 

C (1921) 1921 Nag 174 (170) ♦ 

N..I- n 
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duced by lum, at the tune must refer to the words was not within his 
knowledge and that the whole clause means that the new matters alleged 
were not witlim the applicants knowledge and as suck could not have been 
produced by lum at the trial In other wrerds, it seems to be of the opinaon 
that the availabihtv of a piece of eiidencc within the knowledge of the ap 
plicant, but which, even after the exercise of due dihgenoc, could not be 
produced by him at the trial is not a ground for review It is submitted that 
this view IS against the language of this Rule and cannot be accepted as 
correct ^ 

14 Decree rendered ineffectual by reversal — SeeiSote\0 supra 

15 Mistake or error on the face of the record 

In order that an error may be a ground for rc\icw it must be one 
apparent on the face of the record > / ^ , an evident error^ which does not 
admit of extraneous matter to show its incorrectness ^ The word error is not 
limited to errors of fact but includes also errors of law^ But the law must 
be defimte and capable of ascertainment ^ An erroneous view of the law on a 
debatable point® or a wrong exposmon of the law’ or a wrong application of 
the law® cannot be considered a mistake or error on the face of the record 
A rcMew has been held permissible m the following cases — - 

(1) Where a judgment is passed ivithout notice to the parties® or 
in a form not legally correct ^ 


4 (1874) 22 Suth W R 4i6 (440) Where 
applicant bad full knonledge o! tbo 
evidence but could not oven with 
due diligence produce it it nas held 
it ivas a good ground for review 
Note 15 

1 (1920) 1920 Rang 70 (70) 6 Rang 791 

[Sea (1034) 1031 Nag 111 (HI) 
Whore mistako is only clencal and 
docs not aSect decision of the case 




S 1929 Nag 58 (58) 

1928 Nag 277 (278) 

(1922) 1922 Pat 308 (808) Error «itli f»- 
card to the basis of ealcnlatw®® 
limitation period 

(1932) 1032 Pat 275 (2"6) 11 Pat 510 

[See also (1922) 1922 Pat U9 (1^°^ 
5 Pat i 7 3U Fatlaro to W 
point of law] 

(1930) 1930 Bom 317 (319) 

(But 660 (1929) 1929 Cal 1< 

Error of law by reason ol 
Court declines to cater into nier^ 
of Case la error apparent on 


d on 

- t, ^ 

insutQcicnt— Review may bo granted 
on the ground that tho stamp was 
SDfficient— This is other suliicient 
reason 

6 (1692 OG) 1892 90 Upp Bur U 237 

(1902 03)2 Upp Bur K Civ Pro Code 

C (192J) loiJSlad 209(210 212) 


present 

(19291 1929 Bang 70(71) G Rang 9* ^ 

(1920)1920 All 331 (3SG) 4^ 

Amendment without not cc . 
(1932)1932 Cal 205 (200) Order set » 
aside sale without notice 
10 (1914) 1911 Oudh 332 (333) 
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(2) Where a suit is dismissed for default in the presence of the 1 
plainlilVs pleader!* or for non-jouidcr of parties ** 

(3) \\ here a suit based on pIointuT S title is decreed sunply on the 

ground tloat the defendant lias not proved his title *3 

(4) \\hcre a woman is arrested m execution of a decree** 

(o) Where the Court fails to notice the provisions of S 21 or of 
S 98 of tlie Code’® or fails to notice the bar of linutation 
applicable to the facts appearing on the record*® or fails to 
applj the apposite law.*®^ 

(6) Where an adjudication is annulled m the absence of a prayer 
bj either ivartj >7 

(7) W here the Court has omitted to try a material issue *8 

( 8) W licrc the want of jurisdiction is apparent on the face of 
record But where the parties invite the junsdiction of the 
Court deliberately, they cannot turn round and object to it 
wlien tlie judgment is unfavourable to them ^ 

(9) Where the appellate Court reverses tlic finding of the lower 
Court witliout Coming to a conclusion as to the incoricctness 
thereof * 

(10) Where the judgment was not clear as to whether the defen- 
dants were liable individually or not-* 

(11) Where a suit was, by mistake, dismissed where it ought to have 
been decreed on the findings of the Court ^3 

(12) W'hcrc a calculation of an amount is wrongly made 

(13) Where the judgment used certain expressions wrongly when it 
plainly meant somethmg different 2 ® 

(14) W'here the law was indisputable that a certain property was 
not exempt from liability for the suit claim and the defendants 
did not claim any such exemption but the judgment without 
any discussion on the point, exempted the property from 
liability "8 (Under the arcumstanccs it was clear that the error 


11 (102a) lOig Sjnd 3S (39) (1018) 1918 Cal QIC (916) 

(1929) 1J23A11 811 (812) 20 (1919) 1919 Cal 525 (520) 

12 (1000) 5 Cal W N 83 (8o) (1916) 1916 Oudh 104 (105) 

13 (1920)1925 Oudh 329 (330) 

14 (1888)12 Bom 228 (230) 

15 (1929) 1929 ^aB 78 (74) 21 Nat- T 1? TOt 


one defendant on grouud of want ot 
(Urisdiclion— On appeal by other 


(1933) 1933 Mad 631 (C35) 

18 U871)10SuthVV 11134(131) 

(1809) 12 Suth W It 223 (224) 

19 [bee al8o(19n)llIndCasl5(lC)(L3b) Suit 

clearly cognisable by bmali Cause 
Court— bmall Cause Court dismiss 
ing suit on the ground that the suit 
wag not Small Cause — Iteriew lies ] 
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was not the result of any exposition of law) See aho the 
following cases ^ 

Where the Court granted a claim for personal relief a prajer for 
which could not on a proper construction of a doubtfully worded clause in the 
plaint be made out, the error is not one apparent on the face of the record 
justifying a grant of review 20 So also is the failure to gi\e a formal finding 
on an issue tried and decided^® or allowing the petitioner to pro\e fraud whaili 
was not pleaded 20 So also the consideration of the evidence by the Court 
m second appeal does not amount to an error apparent on the face of the 
record 

It was held in the undermentioned cascs^i that the fact that the Court 
liad overlooked a previous ruling of the High Court on a point of law, may 
be an error apparent on the face of the record A contrary view has been 
taken in the cases noted below 22 it is submitted that the latter view is cor 
rect As was observed by the Madras High Court in Babii Vaidyin v Martigc 
&nm Pdlai aa it is difficult to see how an error can be said to exist on the 
face of the record where you have to travel outside the record to see if the 
judgment is correct or not 

Where the view of the law on which a judgment is based is subicquenily 
overruled or modified by a superaor Court it cannot be a mistake or error on 
the flee of the record 2 ^ 

16 Any other «uffieient reason 

There has been a great diversity of judicial opinion as to the ctact 
meaning of this expression any other sufficient reason In Chauu ' 
Nckp their Lordslups of the Privy Council after reviewing the case lav 

S7 (1870) 11 Sutli W B 236 (230) Mistake 
about documeat 

(1033) 1033 Lab 476 (4<7) 14 Lab 4S3 
(1032) 1032 •^:ad 275 (270) 

(192j) l02o Mad 1031 (1032) Wrong sUto 
ment about admission by partv 
(1924) 1J24 bag IJO U91) Where decree 
•was in consonance Tvith the jwdg 
ment but there was the erroneous 
direction m the judgment that the 
pre emption price should bo paid to 
deCendant Xo 1 instead of delcn 
dant ho 3 

(1909) 4 Ind Cas 1141 (1111) (Mad) 

(1932) 1932 hag 177 (I'D) 2ShagLR221 
Omission to consider imiortant 


and 192o Cal 304 doubted 

S 1933 Lah 223 ('>23) 

1024 Pat 260 (253) 

(1933) 1935 Rang 32 (33 34) 13 Rang > 0- 
(1923) 1923 Mad W h ^95 (598) 

[See also (1933) 1933 Lah 223 (22S)] 


Note 16 ■ 

I (1922) 1922 1 C 112 3 Luck 127 40 InJ 
4t> 14t(pn 


[Sco also (1887) 14 Cal G27 (G<*0 
C3I)] 

(18G9)C bora H C R (k C) 233 (240) 
Remand order jasscd bj High Court 
—Ruling whicli ''»U affect such 
order not brought to notico ot 
Court — I roper course js loapilj 
for rcMCW 

32 11J3 JlJ.TMsil 903 (1000) 1924 Mad 93 


ing that it would be open ta jnu 
parties to apj!) L tha 

MOW takui on iv tbe 

High Court rvas o‘cr ruled b) t 
PriM Council and it so 
that the point of law f R 
by the Prny Council ^ j,. , 

13 a special circumstanio / ^ 

».lh lh< di-o.etjr ol »•'' 

and import JDl lu vUor 

1929)113 Ind Cas S3 (30l)(N'Sl 
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dcchrcd that the expression should be interpreted as meaning a reason 
suinc(.nt on grounds ai Ici^i aiulosjut to tho^c specified iiiunediafcli preii- 
<)/;</> I See in this coi ncciion Preamble Note 7 point 30) There is still a 
great dncr-i.tx of opimoi as to what i> and what is not a reason analogous” 
to the reisons ‘pccilicJ XccoriLng to the High Court of Rangoon the word 
*‘aral 'gous is d sitnguisliablc from the expression ciiisdcin generis” and 
the forn cr word, as used bj the Pm> Council, is wider than the expression 
“eiii^lcin geiuris - The want of uinfonmtv m the decisions on this subject 
e\ca after the Pnvi Council decision is apparently due to the fact that m 
n'O't ca'cs it is a matter for argument whether any reason is analogous to 
the rta'ons spccincally mentioned m the Rule® The ca<=e-law bearing on the 
suhjee* lias been suinnnn«cd in Notes 16a and 16b infra 

16a. Caset where review wa« allowed on ground of sufficient reason 

It has been held that a rcticw can be granted in the following 
<ascs* — 

(1) Where the dirrci <»r order has been passed under a mis- 
a prohens on < f tht true state of circums anccs ‘ 

{2 W ht re a |>art\ has not had a fair opportunitv of producing his 
ciadcnce * 

(3) Where the Court has failed to consider important ciidcncc ® 


13 L-ih olO 

ll03'!l 1027 Nap 'C3 tSC«) 

U-'S) 1s 33 Ml NV K 102(102) 

Llut s«e (l-'Ot) IM4 tn W N ll> 
(US) No lender l.iw' after the I'niv 
Couacil deciviool 

(1^2o) 152.1 til 3C1 CCo) 17M1'»CI Not 
good law 

rir uerh u crl ii the fortruof fni ; 
j of tl e C ie of lft'9 t frt <ienttal 

tiitd itucc tt 1 iti } eld lhal lie Cnutf \ 
di cretion in *a iino vlat tin ^ufftLieni 
TtOiotfnr mini uof votUmilfltn anv 
i(/ii — Sic for tmlaueei, the folloKinj 

as"? 2 Cal 131 /IJO Ul' 

(IS*T| 17 ‘;uth tv H 479 (479) 

2 )102S) 19:s Rang 31 (32) 5KangC75 
i Sitilt 1 Wrinl-ifna rj Mrotrirjrr J r» 
(1J24) 1921 Cnl &"2 (874) ulere he tail 
Hat the i]]ieitton uhctler a ^orftcufar 
rcnscii 15 niiaiojf us lo ctlhet II e pne or ll e 
oHuT of the Tca Otis iictifitd yn the Rule 
5 atj lead to xcTtj tt fined if mltultle argu 
11 eiiH 

Note 16a 

1 (1925) 1925 Ring 3U (317) 3 Rang 'Hil 
t\ here the Cosiit thought that the 
Counsel agreed to eoD«cnt order 
wlicn as a milter of fact he did not 
— J/eld It W 1 S analogous 
(192J) 1924 Cal &72 (o'J) Mistaken im 
ptessjoii that a r irty had waned a 
tertnin objection 

(1024) 1924 All 519 (520] 2(isUDdcrstanding 


orsiipwhich bailed to an eiioneoua 
itatement oi fact in a judgment 
0926) 192G Cal 941 (043) Mietakonly bold 
ing Ibat a certain question is not m 
disi uto 

(18^6) 13 Cal C3 loC) Omnwon to notice 
contents of document 
0911)11 Ind Cai 102 (103) (Cal) After 
a}>[>oiutinent of Rccenei decree 
granted to i jaiti ina\ bo set aside 

(1911)9 Imi Cas 273 (2*4) (Mid) Couit s 
niisimptcsiion as to the stamp 


— Court with a view to avoid the 


ing suit — XVitness subsequently 


(1922) 


(1925) 

to rebut defendants evidence is 
sufTicient ground 

(1872} 17 Sutb X\ R 47 (47) Improper re- 
fusal to admit evidence 
3 (1J>7G 7S) 1 Mad 39G (401) 
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(4) Where the Court has failed to consider important facts on the 
record ^ 

(5) Where the Court has failed to consider an important plea or 
issue ® 

(6) Where the case is an e\ccptional one® as \\hcre the point in- 
volved IS one of general importance 

(7) Where the Court has omitted to notice certain proiisions of the 
Code ® 

For other instances, see the undermentioned cases ® 


16b Cates where review was not allowed on the ground that there ' 


It has been held that re\iew cannot be granted in the fohoiving cases — 
( 1) Where it is asked for to enable the applicant to raise points 
which he could and ought to liave raised at the former hear- 
ing * 


4 (1032) 1932 Naj? 177 (179) 

5 (1809 12 Suth W R 223 (224) 

(1871) 10 Suth WB 134 (134) 

(1371)16 Suth WR 150 (151) 

(1011) 9 lod Cas 545 (546) (Lab) 

6 1026) 1026 :tlad 764 (764) 

7 (1013) 19 Ind Cas 363 (364) 0 Siod L R 127 
(1891) IS Bom 267 (274) 

[See also (1927) 1927 Rang 20 (23) 

4 Bang 265) 

8 (1919) 1919 Cal 94 (94) Omission to notice 

certain provisions ot the Code — 
Review allowed 

9 (1030) 1930 RanglC2 (164) Takingtoostnct 

view of title of suit and Us prater 
and overlooking need for doing sub 
slantial justice 

(1933) 1933 All 517 (019) 60 All 975 Where 
the Court orders personal attend 
ance of a party where the pleader 
did not refuse ot was not unable to 
answer questions under O 10 R 4 
and dismissed suit for default of 
appearance of the plaintiff held a 
review lies 

(1935) 1935 Nag 109 (110) Order snmmanJy 
rejecting appeal filed out of time — 
Delay caused by wrong information 
given by copying department in copy 
of judgment supplied — Jleld it v»as 
sufficient reason analogous to error 
on face of record so as to justify 
granting of review 

(1032) 1932 Mad W N 153 (158) (P B) 
Ordering a thing not prayed for by 
either party 

(1933) 1933 Mad 5 (C) Discovery of a rea 
sonable ground for adjournment is a 
sufficient ground for reviewing an 
order refusing to granting an ad 
journment 

(1925) 192o Oudh C43 (C44) Apjveal dw 
missed under O 41, R 11 without 
notice to appellant as required by 
that Rule— Uoview lies 
(lOOIi „ Cal W M S3 (85) Suit dismiss 


non joinder of parties— Review lies 
7 I • ocumen 

* witboat 

» " , - ' ) 0 lai 

of proof placed wrongly— Beview 
lies 

(1868) 10 Suth M R 42 (43) Uufairues:i of 
trial— Review lies 

(1913) 19 Ind Cas 48 (50) (L B] Case de ided 
on a point not raised bj any party— 
Review lies 

(1884) 12 Ind App 47 (51) 11 Cal 379 (PC) 
Case disposed of on new point— 
Party surprised — Review lies 

(1921) 1921 Cal 393 (39o) Compromise d< 
rca— Facts mak ng compromise net 
binding on one of the partiet— 
Review lies 

[Bee also (1884) 7 Mad 307 (’03) 
While tho discovery of a firsb 
authority may not entitle a party I’ 


ing to law] 

(1681) 1881 Pun Re No 123 juge 317 
(16S<)9 411 36(10 42) 

(1890) 24 Cal 334 (336) Review granted oa 
ground ot certain decisions 
having been considered 
Note 16b 

1 (18«;) 13 Cal 62 (65) 

(1934) 1934 Cal 131 (132 133) 

(1033) 1933 Mad 290 (292) Discovery ol n*" 

t based oa fact or law 13 D5 


argui 
ground for review 
!) 1922 Pat 119 (120) 
1 jnTfiTahriKCsiC) 


5 Pat LJ 311 


,ed for 
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(2) Where the review is asked for on the ground that if another 
opjxiriumtj were given to the applicant to establish Ins case 
he could prove the judgment of the Court to bo wrong ^ 

(3) Where the review is asked for on the ground tliat the case has 
been nusnvanagcd by the party s counsel ® 

(4) W here review of an ex parte decree or an order of dismissal for 
default Is sought for on the ground that the case ought not to 
liavc been deaded cv parte or disnussed for default 

(5) Where the Court has proceeded on a wrong evposition of the 
law or lias wrongly decided on a question of law Sec also 
Note 15 anlc 

(1020)1*^25 VU 552 (553) 17 111 issl before judgment notwithslaudiiig 


(192C) 13 Oudh L J 507 
(1917) 1917 Pat 201 (201) 

(1910) 5 Ind Cis 50 (55) (1’ C) 

(l&C'J 9 bulb W U 122 (12*) 

(15170)5 Ung L R 321 (3"2) 

(1911) 1914 E\li 411(419) 

(!•<;') 9 Sutb W 1. 5>.> U«>9) 

(IJl ) 19 InJ t *» C' I (r^9) (411) 

[•kc aUo (isTli 2 ilad s/S IfO) 1 nt 
alaudoncd No review t r rai ig 
that p int] 

(1000) 3 Oudb tas 2*9 (2«0) (Do) 
(161C)!^aC I um Print Judgt 3)0 (211) 
Ovcrtjgbi committed bv tbe plaiu 
till ID tbe conduct of bis case and 
whereby ho apprcbcuds adverse re 
cu)t in sub ei^uent suit to bo brought 
b) him IS no ground for amending 
the decree under this Rule 
(192a) 1928 1*0 103 (103) C Hang 302 5» 
Ind App ICl (P C) QutttTf whether 
a I arty is cutitlcd by a proceeding 
10 renew to tabs a point not ULcn 
by him at tbe original bearing 
[but »ce (191") 1917 Lab 13 (14) 
iicTiew cannot be rejected simply od 
tbe ground that the counsel of the 
applicant bad neglected to press tbe 
matter at tbe time of argument) 

2 (1924) 1924 Cal 774 (77o) 51 Cal "0 Avail 
able evidence not produced by 
Oovernmentvvho was a party — Fresh 
opporlunity bv means of a review 


(1915)1915 All 250 (251) 37 A11440 


bis gross 1 egligenco ] 

3 (1918) 1913 Oudh 305 (30G) railing to pro 

duco evidence od account oi wrong 
advice of counsel 

(1934) 1934 Nag 143 (114) 31 Nag L R 21 
De<(reo certibcd as fulh satisfied 
ibrougb ueghgenco of agent or 
plcvdcr— Oidci caniiot be reviewed 
(1929) 1929 Nag 89 (90) Vppellanl s ccuu 
el unprepared— Court icfusi ig ad 
lournment 

(1920) 192C Mad 950 (9S3) 50 Mad C7 Ab 
sence of pleader is uot sufficient 
ground 

(1921) 1921 Nag 3 (4) (Do ) 

[But SCO (1931) 1931 Smd 8 (4) 25 
bind L R 242 Misconception of plea 
der IS sulTicieiit reason ] 

4 (1912) 13 Ind Cas 318 (SIS) (Lab) Ex parU 

dcciee 

(1934) 1931 Cal 116 (117) 

(1933) 1933 Mad 345(345 34G] 

(1935) 1935 Oudb 405(400) 

(1923) 1923 \11j~CI5i ) Dumi^al fur de 


out hearing the parties there is 
mistake apparent on tbe face of the 
record ) 

4a(l922) 1922 1 0 112 (113 114) 3 Lab 127 
49 Ind App 144 (P C) 

(1933) 1933 Mad bC2 (bCl) 

(1935) 1935 Pesb 22 (23) 

(1928) 107 Ind Cis 901 (Nag) 

(1929) 192 J Nag 80 (90) Omu loii to consi 
der certain aspects or phases of ques 
tion of limiLaiion is no ground for 
review 

(19n) 1921 Oudb 260 (260) "I Oudb Cas 
154 

(192j) 1925 Oudh C44 (645) Error of law is 
no ground for review 
(1930) 1930 Oudh 392 (394) 

(19''2) 1922 U B 1C(17 IS) 4 Lpp Bur R 27 
Review applied for on tbe ground 
that judge had overlooked certain 
decisions— No review 
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For other instances, see the foUoivmg cases ® 

17 Review on the ground of subsequent events 

As has been seen in Note 10, anic, the happening of a subsequent 
eient is not a \alid ground for re\aett ^ Thus a subsequent legislation altering 
the Hu ^ or a subsequent admission of a party as to the matter litigated’ is 
not a ground for renew Where a suit is decreed on condition of the plamtiff 
compljing with certain requirements withui a particular time and it is subse- 
quentlj found that the period alloucd by the decree is insufficient for the 
fulfilment of the conditions imposed, it has been held that the Court has 
juri'-diction to renew the judgment and enlarge the penod * 

I7a No review on ground of decision being erroneous on merits 

A renew cannot be granted on the ground that the decision is errone- 
ous on the merits, such a ground being appropriate for an appeal and not for 
an application for renew ’ 

18 Review on particular ground — Note 2 to Rule 8 


on certain provisions o( the L-iw 
cannot be a ground (or review 
(1025) 1935 Pat 368 (369) 

(18oS) 9 Suth W R IGl (LCD 
(1875 76)1 Cdl 184 (180 1S6) 

(18C8) OSutb WR 153 (160) 

0 (1931) 1931 Mad 829 (829 830) Eseculiou 
against surety- Failure to give no 
tieo to surety to sbo v cause whT 
dc tee should not be executed 
against him is no ground for renew 
lug order for execution 
(1932 1932 Pat 275 (275) Kubugs disco 
vered b> Court stio inoiu — l»o op 
poitunit) given to party to explain 
—No review 

UOil) 1921 Pat 2oS(2jg) 2 Pat 765 Omis 
Sion to refer to certain evidence in 
the judgment is no ground for rc 

(18S3) Vui 14(10) The fact that the High 
Conrt has in second appeal (onnd a 
fact not idetctmiued by the loner 
Courts or wrongl) imagined that an 
issue bad not been tried by them 
1$ not a grouud for review 
(1917) 1917 Pat 059 (059) Pardanashm 
lady— Ca<c neglected by agent— No 

Cjo 


purely technical matter, it w no 
ground for loaiew 

1 like O C 131 Ptroucous di-cis on on 


immaterial point is not sUfScient 
ground 

(1872) 17 Suth \y B 182 (182) New point 
allowed to bo laised but no suiptus 
caused to the other party — No review 
(1835) 1835 All W N 123 (123) Inconsistent 
view by the same Judge u no ground 
for review 

(IS'8 SO) 2 Mad 10 (11 12) No review on 
ground of prcMOUs decision having 
done injustice 

Note 17 

1 lS»c also (1003)4 Mad LTim 86 (87) (ISsiJ) 

13 Bom 330 must be deemed to be 
overruled by the dc ision in 21 Mai 
1 (P C) ] , ^ 

(191S) 1913 Lah 10 (l2) Subaciucnt review 
order 

2 (1923) 1923 Bom 303 (310) 52 Lorn 131 
(1924) 1024 Nag 70 (71) 

3 (1910) 5 Ind Cis 1S2 (1S3) (Cil) 

4 (1925) 1923 \1I 304 (3C5) 47 AH 3G1 
(1926) 1026 Mad 1059 (lOCO) 

(1932) 1932 Mad 223 (224) 

(l92o) 1025 Pat 452 (4o3) 

Note 17a 

I (IS63) 9 Suth W K 580(589) Failure tore 
maud case— No rcaiew lica on 
ground . 

(1930) 1950 Oudh 392 (39J) Dclibcr'^f 
order bniitiug purvieav of enquiry" 
No review 

(ISC9) 12 Suth M B 409 (410) AppUcati^ 
on the ground of improper rciuanu 
Rcaiew not granted 
(1875) 24 Sulu'N B 410 (411) 

(1875) 21 Suth W R 337 laoT) 

(1876 7G)1 CallJ' (200) 

(191CJ 1916 Lah 2G1 (2G2) 

(1832)1082 IBM N 102 (102) 

(1S79) 2 Ml 497 (50a) 

(1914) 1914 111 57 (58) 

(1922)1922 1, b 10 (17. 13) 
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19 No review of fact after decision in second at>{;esl ( 

The HibIi Court :ii second ippcal cannot enter into questions o£ fact 
(srr b 100) It follows fiom this that after the disposal of a second appeal 
no review thereof will lie on the ground of a discovery of a new and important 
evidence as to a quc'^lioii of fact * 

20 Application of the Rule to miscellaneoua proceedings under the Code 

The rule ap ilics to all decrees and orders under the Code under the 
circumstances mcntioi cd ui the rule ^ 

21 Renew in proceedings under other Acts 

Vs to a nfclu of review of order* pas cd in proceedings under other Vets 


Note 19 

1 (P I n 3 \n 5ti (oi ) ij \n i* 

(1 >0’) 4 I d Ca 'OO ( 10) 32 VU 1 
{IT)! J \11 \\ N ni (131) 

(10 )1 l.rta ( o) 

(1 <11) Uu 4 

(1 ) 10 c I irs 1 5 

(1015 1 1 l. 1 I ( I -ll (. I 0 

(I» 1 I V 1 U i< lU IN 

(l^ 0 4 I L r It \ I I 

<1V0 0 3 If 2 jt C It 4 1 ic ir t 

(1 1 1j I 4 0 4 I 

1 t I 00 10 VI d L Jo r ill 

1 i aubrami v I er J Re 

I u 8u h V case Uav c» J 
Irn 

(I 1 1 unite No l4o inge 432(H) 

Note 20 

1(101 iJl C1S13 (j4i) 41 CaI9vO 
(l^-j ) 10 Lom 511 51'’) 

(I ) 10 batb I( 343 (310) 
do I IS butb NN H J"' (20 ) Sub Judge 
hciritgapi ll rctcrelto b n ba 
1*0 er to re e 

r er I iU t 

(1924 1 n»l S54 3 3) Pal >^1 
I c f el I 'll loijeal — 

(IS I lutb NN R 4S4 4a4) 

(Ih 10 Len^ L it IwG (luS) 

(l3 !“■ *>Qtb it 4 5 (4 ./) 

c ej l g c ora lu af an al 
I tn I — 

1 20 0 ] t ros COj) 

7 a/ p al /or defa It — 
(1 1 ijir (.al 22 2i 

IISJ 4 Cal 1 0 Soil IL) 

Or } cut 2rn el <jr — 

(IS 0) 3 I d Vpi 2 0 2 0) 2CSuth \V B 
(I Cl 44 1 CJ D lui under Code of 
IS^O — Iriy CuUntil dd not treit 
there e of the order as a null ty 
(180 ) 4 IJora H C R ( \ C) S (a ) 


) 


t 


Etccut n„ Court record uj; satisfvc 
t oQ OI api 1 evt on of botl iarte» — 
Dc tec bolder opi Iv II g forreoiei 
It a proceed uga oi the ground 
that he had acted under mistake of 
calulitioi tiplcatoi i a nla n 
a Ic uoe'er S 4 ] 

S e 1 0 e er (Is 9) IS 9 Pun Re 
No 143 HllJ 
O er a of 

U 19 I t 1 ) C P t L Jour 34 

Vdrr o aiil e X £q a j au 

|C — 

(laOC 20 Dot bO 90 91) 

(Is 9 30) 4 Lom 4U(41o) 

(18 0) 0 heeg L R Vpi 29 (30) 

(See also (l&CO) 11 Such B22 
(22 qucstic left oion) 

(But see IfGS(lSCS) I uii Ro No 3] 
(1898) 20 vn 110 (411 412} 

(1933) 1933 Mad o (Cl 

Or Urn n( ! fen e / aneal 

t /C f — 

(IJll) 1914 cal 03 (559) 41 Cal 34 
(1912) I lud Cas 21 (■’22) 39 Cal 103 
lbs9) 1C Cal 202 ( 93) 

a ut eo (1SD6) C S th W R (M s) 
9 (Os) Vftcr aipeal to If M Coun 
c I has bceu admitted i o rev e v 
1 es ago ut order of High Court 
Kta tm^ leave] 

[S c also (18Go)CSuth R (M ) 
1 0(120)] 

Dec ee based n a ard — 

(1919) 1919 C I 522 ( 23) 

(1831) 1S31 luu Re No 111 

Ds ssal fur a ( of i rosec ilin or for 
Sil ll g ca cso! a t 0 — 

(IS 3) 5 N W 1 II C R 4 (7C) 

(IS 5) 7 N M 1 H 0 R X2G (130) 

(1872) IB'* luu Re No 3o Spl tt ng 


(tB) 

after 

t e — 

(185>G)9 M d 4^0(451) 

O Ur Ho g tl dra al of apieal — 
(1891) lo Lom 3 0 (3 1) 
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see the undermentioned cases ^ This rule does not apply to the following ca«ea — 

(1) A decis on which becomes final under S 5 of the Court-Fees 
Act, 1870.2 

(2) A judgment dehvered m an income-tax case on a statement 
made by the Comimssioner of Income-tax The reason is that 
It IS neither a decree nor an order ^ 

(3) Orders under U P Act (KII of 1881) ^ 

(4) Orders under the U P Land Revenue Act® 


Note 21 

J u t jJiieiit oj Co trl of Small Carnes enn 

1 (ISai) 10 Gal 297 (208) 

(l035) 1035 AH 435 (43G) Decree o! Small 
Cause Court — llerisjoa to High 
Court dismissed — Lower Court is 
competent to entertain application 
lot review of judgment as there is 
no merger of decree of Small Cause 
Court in the High Court 
(1832) 8 Cal 287 (290) 

1681) G Cal 236 (237) 

(lS90) 5 Cal 000 (700) 

(1879) 1870 Pun Ro No 29, page 83 (F«) 
Order rejecliHg appUcaUoK under S 7C 
fifthe Hegislration Act — 

(18(0 77) 2 Cal 131(130) 3 lad App 221 

( 1 0 ) 

Order t)t tiuo2tene^ can le rcuexoed 1"/ 
the Inioheiicp Court — 

(1032) 1932 Mad 03 (65) 

(1927) 1927 Mad 175 (17C) 

(1879 bO) 4 Bom 489 (494) 

(IJOS) 7 Cal L Joat 2C3 (269, 270) 

(1024) 1924 Cal 83 (83) 

Ileienue Court acting utider Bengal 
Bent let can reiiexo tU orders — 

(1872) 4 N W P II C R 171 (172) 

11871) 10 Suth W R 150 (ICO) 

(1870) 14 bUthAYR414 (411) 

(1870) 14 Suth W B27 (28) 

(1800) 11 Suth AV R 109 (103) 

CBut see(1871)3N\VPHCB22{23) 
Under Act X. of 1859 (Bengal) no 
general power of reriowj 
Subordinate reieniie Courts tn Oudhean 
reiteiu their ordrrs — ■ 

(1018) 1918 Oadh 213 (213) 21 Oadh Cas 


Peitew lies — _ 

(1808 69) 4 Mad H C R 251 (253) 

Order of 1 mancial Commissioner of 
Punjab— Chief Court if can renew — 
(1871) IS'lPun Re No 10 Can revievr 
(1831) 1881 Pun Ee No 5, page H Can- 
not rertoir 


0»<Z«rMnJr» theCompaniesAct (IS's2) — 

(1694) 16 Ml 53 (67) 

Order cf dcinoit { under S 12 cf (hf 
Court Fees Act — 

(1919) 1919 Pat 270 (276) 4 Pat L Jour 57. 

Dcession un ler S 10 of Nie Diiorc# lei 
—Iteiiew lies — 

(1681 82) C Bom 410 (435) 

Becrce of Special Judge itiiler Be/kla» 
igrtcullHTisls Pehef Act — 

(1898) 22 Bom 520 (524) 

(1895) 10 Bom 110 (119) 

(1895) 10 Bom 113 (116) 

(1890) 20 Bom 261 (233) 

(1888) 15 Bom C50 (052) 

Orders of Btstnet Munsif under S 73 e/ 
the Madras I illage Munsifs Courts le^ — 
(1917) 1917 Mad 157 (157) 

Laml 4c5Ht*i*ioii proceedings — 

(1920) 1920 Pat 743 (744) 5 Pat L Jour 253 
Proceedings under the Bengal Tenaicg 
Act 1685 — 

(1932) 1932 Cal 265 (206) 

(1921) 1921 Pvt 234 (2SG) 

(1918) 1918 Cal 20 (27) 

(1693) 25 CaU46(lS4) 


trisce/lanrnxi 

(1903) 30 Cal 619 (623) Ci';b under PubU 
Demands Recovery Act, I of ISJ-' 
(Bengal)— Open to review 
(1895) 22 Cal 410 (424) Case under PuUi 
Demands Recovery Act, Benga* 
(1913)13 Jad Cas 956 (95G) 40 Cal 


417 

(418)J 

Ordfr iu apieal from decision of Col 
lector under Madras Id, 1 III of ISC5— 


Review lies 

2 (1697) 20 Mad 393 (400) „rr I'Sl 

(Seo aUo (1890) 12 Ml 129 (liC 1^<) 

(P B)] 

3 (1930)1930 111 209(211) 

4 {18J7)19A11 522 (523 ) 

6 (1932) 1932 Ml 293 (301) (P B) 
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(5) Orders in procuedings under Cli 7 of the Presidency Small < 
Cause Courts Vet® 

(C) Proceedings under tlic Guardians and Wards Act appointing or 
refusing to apixnnl guardnns^ 

(7) Proceedings under S 8 of the Presidcncj Towns Insolvency 
Vcl 8 

(8) Procccdinga under the Bengal estates Partition Act® 

(9) Orders jassed the commissioner under the Workmens Com- 
pensation Vet of 1923“ 

Vs to the applicabiJitj of this rule to proceedings under other Vets see 
the following — 

(1) S 17 Cl (2) of the Bengal Vgra and Assam Civil Courts 
Act (\I1 of 1887) enacts tliaf that section sliall not be applic- 
able to eases provided for b> this rule 

(2) S 15 Cl (3) of the Gujarat Taluqdars Vet (Vl of 1888) mal cs 

tius order applicable to the dcasions of the Taluqdan Settlement 
Otneer 

(3) Lnd<.r S 153 V of the Bengal Tenancy Act Will of 1885) 
the applicant has to state in an application for review of a 
judgment or order under tlut Vet the injury sustained by him 
and the Court cannot entertain the same unless the applicant 
depo us the amount if an> due from him (See S 153 A of 
that Vet ) 

(4) S 2al of the Agra Tenanej Act (III of 1926) empowers the 
Courts to review their deasions m accordance with the pro- 
visions of this rule 

(5) S 265 sub S (3) of the Chota Nagpur Tenancy Act (V I of 
1908) makes the provisions of this order applicable to iro 
cccdmgs under that Act in so far as they arc not inconsistent 
with those contained in that Act 

(6) Under S 388 sub S (3) of the Succession Act (XX\I\ of 
1925) the order of a Distnct Judge subject to the provisions 
relating to review of judgment m the Civil Pioccdurc Code is 
final 

22 Review petitiona by miner* 

A minor cm apply for a review of a judgment passed against him on 
the ground that his guardian has conducted the case with gross negligence^ or 
on the ground that no sanction bad been obtained for a compromise entered into 
In all such appIicaUons he will be 
(1009) sy Cal 735 (737) 

(1912)1G Ind Cvs 513 (545) (Cal) Mav a 
cranted in spec al circumitai, 

(See also (1831) 10 C il 3 " “* 

(1895) 22 Cal 8 (13) 

(But SCO (1000) 3 Cs. _ - -sr — 

(130) Minor eai not tr" 
merely on tbo crouD'^ 

[Sea also (102C) 1^ ^ -T 
Suit will lie) 

2 (1920) 1920 Pat '’50 (7^1) -i - 
(1839) 13 Bom 137 (140). 


Re 

No lie 

(1900) 1906 I an Re No 143 page .>14 
8 (1920) 1929 Rang 2‘>9 ('’31 232) 1 Rang 

I 


Note 22 

1 (1910) lOlC \J1 324 ( 305 ) 39 All 4.>2 
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bound b> the proMsions of this Rule ^ There is no proMSion m the Code em- 
powering the Court when passing a decree against a minor, to reserie to the 
minor the right of questioning the decree after attaming majontj, and the 
absence of such provoaion is not a ground for review of the judgment otherwise 
properly passed “ (St?c also O 32, R 3, Note 5 and O 32, R 7, Note 5 ) 

23 Consent decree 

Where facts arc brought to the notice of the Court showing that a rom- 
piomise ought to be treated as a an application for review is a proper 

mode, of raising the question whether the compromise should be treated as a 
milliti or not i A compromise decree entered into by a vakil or igcnt might be 
set aside on the giound that the vakil or agent had no power ^ There is condict 
of opinion as to whether the discovery of fraud or undue influence in obtaming 
the consent decree can be a valid ground of review, some cases holding that 
It is^ and some that it is not ^ The true view, however, seems to be that m such 
cases a siut is the proper remedy in the generabt> of ca'cs though motions for 
a new trial may be convenient in some cases * An application for review may be 
made when the consent decree is sought to be impeached on the ground of a 
clerical error or when it docs not represent what the Court intended to decide 

24 Ex parte decrees and ordera of dumusal for default 

Sea also Notes 8 and 9 to O 9, R 13 The rule applies to all 
cases whether they arc disposed of m the presence of the parties or ex parte 
xn the absence of the defendants * As to whether the fact that an application 
under 0 9 R 13 could liave been preferred and that it was barred on the 
date of the rev ew application is a bar to review s,e Note 9 to O 9 R 13 But 
an applicat on to set aside an ex parte decree cannot by itself be treated as 
one for rev ew ® A d smistal for default other than the injure to appear i» 
also open to review ^ Wheic the dismissal is for default of appearance the 


(IJCG) 3 Cvl L Jour 110 (liO) 

3 (1871) 16 Suth W R 231 (232) 
i (ISOo) 10 horn j 71 {i7A o7&) 

Note 23 

1 (1015) 1015 Cal 022 (G'>3) 

(1011) 10 Ind Css SOi (82a) (Cal) 
lOOo) 2 Cal L Jour 603 (oOO) 

[Sco also (1871) 15 Sntb W K 23 
ii IV rn 

(1801) IS Bom 501 (aOS) 

(1020) 102C 111 50 (52 54) 18 VIJ ICO 
(lOil) 1021 IJ] 303 (100) 1C 4B 215 
(lb06) 5 Suth M B 2>G (22G) 

(See aLo (1910) 1010 Pat 232 (2S’ 
233) 4 Pat L Jour ‘’Oa ] 

5 (lOlSl 1018 P C 1&4 (ISS) 

0 (1009) 2 Ind Cas I’O (13C) (Cal) 

(ISOl) Bom 594 (5J9) 

Note 24 

1 

hero 

' , 

Jet 

IISJS) "5 Cal CIO (05*2) 
n K> ) T Cal L Jour 110 (ro) 

(iJOi) 2 InJ Casl20 (132) (Cal) 

2 (1925) 1025 Bang 197 (IS^i) 2 

[bea however (1910) C InJ C-** * 
(t33j (Lah)) „ . 

3 (Sec (i J2G) 1020 Pat 27 (27) * 1 ‘4 O'Ajj 
(IJ20) 1020 bind 34 (35) 14 Siod L » 

Astuincd 

(lt,9-)2lCal3S0(a5J)(PB 
(1011) 12 liid Ca» 351 (352) (Had) 
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fiilurc to under O 9, R 9 or under O 41 R 19 will not, accorclmg C 

lo the High Courts of Madras Calcutta and Lahore, bar an application for 
renew,* though the ica^on for the failure to api>car will not of itself amount 
to <unc:cnl cause \nihin the mealing of this rule and will not be a \alid 
ground of renew ^ The Htgh Court of Mlaliabad®'* and Patna^*^ ha\e taken a 
contrary new It lus been held b> the High Court of Lahore that where an 
applicaton for restoration is male and dismissed an application for rc\ cw 
thereafter will be barred * 

25 Judsement tn Letter* Pelenl Appeal* — 54C Notes toCl 15 of tlie Letters Pile il and 
e 1 to s. Ill ante 

26 Re\>ew of decision before sienins decree 

\\ here in order to be consistent in the decree finally passed the 
Court has to pass <rdcrs under O 41, R 33 the same relief can be guen 
in a pcutiun put in b\ waj of renew ' * 

27 Comraiitioner cannot review 

Cfinnus liner app intcd for taking accounts may, in his disciction 
and oi proper grounds re oiKii the inquire uit i iii) one or more of the ittm» 
before Hs repirt t# made for until then he decides nothing that is final and 
conclu uc ^ 

2S Limitation 

The period of lunitation for applications of renew of judgments of 
PrcMiicial Small Cause Courts the High Courts in the e\ercise of iheir 
Original Cinl Junsdicmn and other Courts arc respectively 15 20 and 90 
da>s iroiii the date of the decree or order sought to be renewed (See Arts 
161 lo2 and 173 of the Limiratian Act 1908) In computing the period of 
lin itatiun the applicant is cnuticd to deduct under S 12 of the Lumtation Vet 
1900 the time spent in obtaimiig a cop> of the decree or ordei^ though as 
will be «ccn m Note 29 infra such tune cannot be cvcluded for the purposes 
of ihw Cour -fee payable on the application But he cannot euclude the time 
occupied b> a previous application for review ** The Court may also under 
S o of the Ltmi auon Act 1908 admit the application after the c\piij of 
the period of limitation on sufficient cause bemg shown for not making the 
ai pi cation within the prescribed period No defiiutc set of rules can be laid 
down to govern the discretion of a Court imder S 5 of the Limitation -Vet 


4 (lOlJ) 1019 -Mad 814 (sll) Following 20 

Cil oJS 

(1859) 20 Cal 533 IGOl) 

(19131 19 Ind Cas 4S1 (485) 1913 Pun Bo 

No 109 

(1910) 0 Ind Ca* 482 (483) (Lab) 

(But »ee (1909) 1 Ind Cas 900 (001) 
1909 Pun Ke No 33 ] 

(1890) 2 Cal W N 318 (319) 

5 (10.7) 1927 "Mad 355 (350) 

(1928) 1923 'Mad 904 (9Co) 

5a (1023) 1923 111 570 (5"7) 

5b(1917)lJ17 lat 073 (073 074) 1 Pat L 
Jour 517 

(1920)1920 Pat 491 (491 492) 

(bee also (1933) 1933 Pat 567 (558) 
WLero remedy under 0 9 B 4 or 
B 9 13 barred by limitatioa, applica 


tiou under 0 47, B 1 merelj to 
escape limitatiOQ is not maintain 
able ] 

C (1873) 1873 Pun Be No o2 page 77 
(1925) l93o Lab 517 (SIS) 

[But see (1933) 1933 Nag 39 (40) 23 
Nag L K 29o ) 

Note 26 

1 (1923) 1923 Mad 392 (40’) 

Note 27 

1 (1924) 1924 Bom 231 (232) 47 Bom 593 
Nr'" 2® 


42 Bom 295 ] 


.23 (229) 
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1, It depends on the circumstances of eacli case ^ The fact that an appeal n> 
pending^ or that the applicant is a nunor^ or that applicant’s legal advisers 
were ignorant of the contents of a document in their possession at the time of 
the original hearing^ or that a new exposition of the law has been made since 
the decision® is not a sufficient cause for evcusing the delay in filing the 
apphcation witlun time 

There is nothing in this order to suggest that the apphcation for reneiv 
must be within the same penod which is allowed to a party for the altername 
remedy bj way of appeal or apphcation for restoration of suit which has been 
dismissed for default of appearance ^ 


29 Court fee 

An appheauon for a review of a judgment of the trial Court if presented 
on or after the 90th day from the date of the decree is chargeable with the 
same fee as is leviable on the plaint An apphcation for review of an appellate 
judgment if presented on or after the 90th day from the date of the decree 
IS similarly chargeable with the same fee as is leviable on the memorandum of 
appeal ^ Such apphcations presented before the 90th day from the date of 
the onginai or appellate decree, as the case may be, arc chargeable with one 
half of the fee leviable on the plamt or the memorandum of appeal 
Articles 4 and 5 of Schedule I of the Court»Fccs Act, 1870 ) Under S 14 
of the said Act the Cdurt may, even m a case where the application is 
presented on or after the 90th day, order the refund of so much of the fee 
paid on the application as exceeds the fee which would have been pajable bad 
It been presented before such day As to refund of Court-fees in other cases 
see S 15 of the Court-fees Act and also the undermentioned case The fact 
that an applicanon, filed actually beyond the 90 days, may be witlun the tunc 
for the purposes of Umitauon by virtue of the apphcation of Ss 5 and 12 


2 (18s5) 11 Cal 767(776) 

See also the /ollomng eases — 

(1667) b Sutli W B 483 (4S6) 12 jears 

delay excused 

(1021) 1921 Cvl 303 (304) Decision under 
the Indian Soldiers Act IX oC 1918 — 
LimitatioQ tor review is three 


» 3 ) 

32 Ind Cas 1000(1001) J 
3 (1932) 1032 Cal 171 (175) 

(1884) 8 Bom 200 (203) 

(1871) 8 Bom H C B ( \ C) 234 (235) 

[See also (1932) 1033 Cal 171 (175. 
170) Period between the judsmeot 
of tho High Court and the applica 
tion lor leave to appeal to P C 
could not ho exenved, under S 5 or 
S 11 Limitation Act ) 

1 82)0 Bom 107 (110) 


(1887) 10 Slad 73 (77) IS Ind 4pp 

(P C) 

(1878 80) 2 411 237 (230) 

5 (1886) 13 Cal 02 (Co) 

(SCO also (1806) 5 SuthWR 2 “ 
(220) Rotiow Bought on the grooo 
that tho previous Vunsif had ext®' 
ted tho compromise bj unduo 
sure ] 

6 (1808) 9 Buth W R 181 (18o) (F B) 

(1870) 13 Suth W R 120 (120) 

(1808) 10 Suth W R 20 (20) 

(1668) 9 Suth %YR 102 (103) 

(1667) 7 Suth W B 405 (4061 
(1806) 6 Suth W R 107 (ICS) 

(1872) 17 Suth W R 103 (163) 

7 (1929) 1929 Smd 53 (30) 

Note 29 

1 (l8o9) n \II 176(r9) 

laa (Sc® also (1924) 1924 Cal 831 (SSI) ) 

(1933) 1933 411 20 (21) 54 All 1092 'PC 
cation for review of appellal 
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of the Liimtaiion \ct, does not o\cmpt the applicant from paying the full fee 
chargcalk on the plaint or memorandum of appeal the two Acts are not 
m pan materia * 

\s to the fee pajable where a portion of the judgment is sought to 
be renew cd see the undermentioned eases * 

The word judgment m /Vrticlcs 4 and 5 abo\e referred to docs not 
include an intcrlocuior^ ordir Consequently in appbcation for review of 
an intcrlocuiorj order is clurgcable only hbc any other ordinary application * 
The presentation of an insufficiently stamped appbcation for review 
is not a \al d presentation ^ 

\o Court fee need be pud on an application for rciaew presented 
in a ut n fornn pauperis^ Sec O 33 R 8 of the Code But the appbeant 
must lia\e been declared a pauper m the suit at the time of the application 
Othcrwi e he would liaic to pav the full fee cliar^eablc on the appbcation under 
law 

30 Appeal by one party review applieation by another — Claute (2) 

The fact tliat an api>cal lus been preferred by one party docs not 
preclude the other parucs from applying f<*r review^ except wlierc — 

1) The grounds of such appeal arc common to the applicant and the 
appellant or 

2) being a rc^'P ndent he can present Ins case m the appellate 
Court 

The expression where the ground of such appeal is common to the 
applicant and the appellant means that the grounds of appeal and tite grounds 
of rc\ic\\ arc the same Where a patty who lus not appealed applies for re- 
Mc\ on the ground of discovery of new and important matter after the appeal 
bv another party is sutnmanly dismissed the ground of review is different from 
the grounds of appeal and therefore the application is maintamable ® Where 
the applicant has the opportunity to present lus case before the appellate Court, 
the lower Court lus no jurisdiction to proceed with the appbcation ® A respon 
dent m an appeal has the right to apply for review of appellate Court judg 
ment * 

31 Privy Council Practice 

\s to the iwvcrs of the Pnvy Council to re hear appeals see Note 9 
to S 112 

32 Appeal —See It 7 infra 

33 Revision — See Note 27 to 8 115 ante kod Note IG to R 7 infra 

2 0 Mad 131(138) 4 (1900) 1 Ind" Gas 009 (1000) 31 All 262 

(1801) 7 C P L B ill (112) Appliovtion to High Court chvrge 

3 (1000) 1 bid Cas 200 (210) 31 All 204 able with fco Rs 2 

hole tee leviablo on the plaint or (1802) 1692 Bom Pr nt Judt 383 
5 (ISOO) 12 All 57 (00) 

il • G (1896) '>0 All 110 (111) 

I I fBut see (1030) 1030 Rang 280 (231) 

I 8 Rang 423 ) 

7 (1895) 1805 lun Re bo 01 page 435 

V -in 

able if the rcTiew were granted and 
not necessarily on the whole T&Iue 
of the suit 

(18"3 80) 4 Lora 20(28) 

(1027) 1027 Mad 3G0 (3G1) 50 Mad 488 (Do) 

(1933) 1033 Rang 203 (203 204) (Do) 

C P C 355 i 356 
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R. 2. [S- 62i.] An application for review of a decree or order 
ot a Courts not lieing a High Court, upon some 
foJr^iew^m^ ^’ound otTiev than the discovery of such new and 
be madJ important matter or evidence as is referred to in 

Ride 1 or the existence of a clerical or ai itlimetical 
mistake or error apparent on the face of the decree, shall he made 
only to the Judge who passed the decree or made the order sought 
to be revieued; but any such application may ^ if the Judge who 
passed the decree or made the order has ordered notice to issue 
under Rule ■^,sub-ride {2), proviso (a), be disposed of by his successor. 
[1877— S. 624] 

Synopsis 

Ifote No I Note Ni> 

Legislative changes. 1 I Review by successor in office 2 


Other Topics. 

Applicability of tbe Bute to Small Cause Courts See Note 2, Pt (21) 

1 Legislative changes 

There was no sectioo la the Code of 1659 corresponding to this section The cases deei* 
ded under that Codet -ire now only of academic importance 

2 Review by successor in office 

This rule must be read as a proviso to R 1 ^ The policy undeilyfflS 
the rtile is that an applicauon for review should be entertained and considered 
by the very Judge who nude the decree or order.^ Reading Rr 1 and 2 as 
they ought to be, it follows that — 

(1) every application for review on which notice has been orJerti 
to issue by the Judge who passed the decree or made the 
order may be disposed of by his successor in office 3 

(2) an application based on the groimd of the disco\ery of new and 
important matter or evidence* or the e\istence of a clerical or 
anthmetical nustahe or error apparent on the face of the 


Order 47. Rule 2-^Note 1 


1197 


l8 

Note 2 

1 (less) 8 Mad 5G7 (508) 

2 (1857 50) 3 Suth W R 45 (18) (PC) 

3 (1802) 1802 Ul W N 103 (103) 

(1802) 10 Pom C03 (COS) 

(18SJ) 10 Cit 80 (61) 

(16SG) 13 Cal 231 (231) 

(1013) 20 Ind Cai C70 (C72) (Cal) 


(1894) IS34 Pun Ro No 134, page 350 
(1385) 1635 Pun Ro No 07, page SIo 
(1804) 1804 Pun Re Ne 7, page 10 

S 1925 Lab 377 (377) 

1933 Lab 130 (131) 

(1690) 13 Mad 178 (187, 16s) (FB) 

(1914) 1914 Ul 57 (58) 

(1915) 1915 Mad 1003(1000) 

(1900) 3 Oudh Cas 303 (805) , 

[See also (1830) 12 Mad 500 (5I0B 
(1837) 1837 Pun Re No C, lage 10, ,,, 

(Sdq however (1832) 4 \lI2.3 {i3WJ 
(1911) 10 Ind Cas 24i (245) 33 Ul 50U 
(1889) 13 Bom 330 (335) 

(1913) 19 Ind Cas 214 (215) (MaJ) . 
(1918)1918 Pit 047 (CIS) 3 PM L Joaf 

[See (1921) 1924 Pal 800 (8l0ll 
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record* can be entertained and disposed of by the successor m O 
o&cc \n application made both under 0 9, R 13 and I 

0 47, R 1 and registered as one tinder O 47, R 1, may, 
however, be cltangcd by the successor as one made under 
O 9, R 13 of the Code and disposed of on that basis® A 
successor in office may also entertain applicauons for amendment 
of the decree under S 152 of tlic Code ^ 

(3) an appLcauon based on any other ground than those referred to 
iiitthc paragraph above can be entertained only by the Judge 
who made the order or passed the decrcc"^^ Thus a succesaor 
in olncc cannot gnint a review of the decree or order passed by 
Ills predecessor in office on the ground tliat such decree or order 
is incorrect * or on the ground that notice of hearing was not 
given,® or on the ground tliat the guardian Ci/ lilcni of a minor 
parti had no sai clion to refer the matter to arbitration^® or on 
the ground tliat the case was wrongly dismissed by his prede 
ccssor for default** or on the ground tliat the nght to proceed 
aga-nst o her properties was not reserved b> the ongmal 
Judge It will be illegal for a District Judge to transfer a 
review petition filed before a Subordinate Judge to lus own 
file or to transfer an appheauon for review filed before him 
to a Subordinate Judge *'• A succcs«or in office of a Judge 
who has been transferred** or who lus retired** or who is 
doad*^ camiot entertain such application for review Similarly, 
where a Court has been abolished and suits have been trans- 
ferred to another Court the Judge of tliat Court cannot grant 
a review except on the two grounds mentioned m this rule *® 

But where a Judge of an Additional Sub-Court was transferred 
as the Subordinate Judge of the principal Sub-Court it was 
held that the latter could review his own order passed vvlule 
he was the Additonal Subordinate Judge ** 

(4) an appheauon for review of a decree or order passed bj a Judge 
of the High Court can be made to, or disposed of by, his 

(1870) 1 Cal 197 (199) 

(1877) 2 Mad 10 (11 12) 

U931) 1931 All COs (COG) 

9 (1690) 11 Bom 101 (102) 

(1906) 1900 lJuiiile 1^0 81 

10 (1903) 8 Cal L Jour 291 (293) 

11 (1909) 1 lad Cas 900 (901) 1903 Puu Ea 
No 33 

12 (1910) 5 lad Cas T25 (72G) (Cal) 

13 (1801) 1801 Suth W E (Gap) (Vlis) “’9 (29) 

14 (1919) 1919 Nag 113 (143) 

15 (1682) 4 111 27S (2S0) 

[See also (1927) 1927 Oudh 131 (131)] 

16 (1882) 1832 All W N 90 (96) 

17 (1929) 120 Ind Gas 380 (3o6) (Oudh) 

18 (1885) 8 'Vlad 507 (5GS) 

19 [See (1927) 1927 Cal 312 (313) 51 Cal 374] 

t'Jlnjj [But see (1925) 1925 All 801 (800) 

8 (16S0) 5 Cal 110 (112) 47 All 751] 


I ,^1 • .-V 1. , 

(1932) 1932 1 at 321 (322) Bov er of sue 
cessor under S 153 is wider than 


(231) Decision by Sub Judge — Baview 
application to District Judge— Latter 
should return it for presentation to 

f roper Court] 

But see (1900) 13 Cal W N xci 
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2, successor m office® This rule Ixas no application to the High 

Court 

The rule has no application to Courts of Small Causes See 0 50 

infra 

The expression the Judge who passed the decree means the Judge 
who decided the case and not the Judge who merely signed the decree “ 


R. 3. [S 625] The jyrovisions as to the 
form ot piefemng appeals shall apply, 
mutandis^ to applications foi leview 
[1877— S 625] 

SynopiiH 

Note No I Note ho 

Applicability of the Rule 1 | Application by legal repretentative of 

parly 3 

Limitation ^ 


Form content! 
plication 


nd presentation of ap 


1 Applicability of the Rule 

This Rule IS not applicable to Small Cause Courts See 0 50 As to the 
powers of review of Sntall Cause Courts see S 17 of the Pronncial Small 
Cause Courts Act and the undermentioned cases ^ 


2 Form contents and presentation of application 

Applications for review should be drawn up in the same matitiet as ap 
peals and should set forth concisely the grounds of objections to the deasion o: 
which a review is souglit without argument or narratiie and such grounds 
should be numbered consecutively^ The Court should not travel beyond me 
grounds mentioned m the application ** Acoordmg to the High Court of AUaha 
bad It IS not necessary that it should be accompanied by the copy of the decrei» 
order or judgment sought to be reviewed" while according to the High Court 
of Bombay it is necessary to do so * The application should be presented to 
Judge nnd not to the Mimsanum * The infonnaUtics m presenting a re«o^’’ 
petition cannot be raised after the decree is passed in terms of review ® 

The Rule only relates to the form of the application for review It 
not extend the right of a party who goes for a review and give him a right c 
appeal against an order refusmg to restore an application for review, by reason 
of the fact tliat an appellate order under such circumstances is appcalnh e 
under O 43 R 1 (0 ® An appheauon. for execution made after 90 days frgjH 


20 USl") 1017 Cal 181 (185) 14 Cal 28 Is 

sumed 

21 (lOOo) 1005 Pun Ra No G3 

22 (1017) 1017 Cal C(3 f673) 

Order 47 Rule 3— Note 1 
1 (1801) 1604 Pun Re No 108 page 410 
At the time of picscatiDg tbe ap- 
plication arc directory *1114 not 
Tnandatorj 

(IOOj) 32 Cal 330 (341 342) (Do) 

(ISCO) 14 Sulb W R 42 (43) 

(16C0) n Sutb \V R 245 (215 24C) 

(1804) 1804 Pun Re No 5 page 7 
(1890) 13 Mad 178 (182) (P B) 

(1891) 18 Cal 83 (So) 


Hind 


(1307) 0 Bom L R 833 (835) Case uait^ ' 
■\I of 1S05 now repealed 
(1881) 1831 Pud Ho No 00 page It® 
Note 2 

1 (18G2 C5) 1 Bom H C R 185 (16C) 
lx (1900) 5 Cal \\ N 4S5 (4So) 

(1933) 1933 Rang 151 (153) 

(1911)1011 Pun Ro No 73 
(428) 

(1928) 1023 Cal ’•3C'3) 

2 (1895) 17 Ml 213 (21C) 

3 (18 0 SO) 4 Bom 414 (415) 

4 (1890) 12 All 57(59) 

6 (189 ) 1897 Pun Re No 17 pageOJ 

(1925) 19^5 Ml ..7 (7iS) 

(1914) 1914 Bom 1 ('>) S3 Boro 410 
C (l92o)l9’5 Ml 5‘(o3) 1« Hit 


L 


Bemew 


2837 


ihc diitc of till, decree iiid which docs not mention any arcumstances to show 
whi It could not be made wttlun 90 da>s, cannot be treated as an application 
for re\iew ’ 

Z AppliCk.tton b; Le&«l rcpre(enl»tive of p»ty 

The legal rcprc«cntamc of a deceased iiarty to a suit can apply for 
a renew in the circuinslanccs m which the party himself could have applied^ 

4 Limitation 

When fihiig an appLcat on for review of a judgment altlioagli it *s not 
nee San to tile a cop^ of the judgment the applicant is entitled to the bcnefii 
of S 12 sub S 2 of the Lmutiuon Act if he does obtain a copy of the 
judgment ^ A pauper may apply for review of judgment with the same indul- 
gence under S 5 o» the Linnmiion Vet as to delay in making the apphcation as s 
person who is not a p-iupcr- The tune occupied in prosecuting a prior ap- 
pl ca ion for review cannot be deducted m calculating the period of limitation • 
\o’ the time taken m prosecuting an appeal * 


R. A. (1) it apiicais tc 

tho that tholO i» not sufficient gjoimd foi 

a 10 ^ lew it shall leicct the application 

(2) Whetc the Court ts ot opinion, that tli( 
’ application foi loview should he gianted, it shal 
giant tho same - 
ProNided that — 


Application 

rejected 


Application 

granted 


(n) no such application shall be gianted without pio'Moui 
notice to the oppobito paitj, to enable him to appeal andbf 
heaid m suppoit of the decree ot otfkt, a leMew of which if 
applied tor and 

(0) no such application shall be gianted on tho ground ol 
dlsco^ery ot new niattei oi e\idence'* which the applicant alleges 
wa» not within his knowledge, oi could not be adduced by hiiu 
when tho decree oi Older was passed o> made without strict 
proofs ot such allegation 

[ISTT— feb 620, 029 , 1859— S 378 ] 


Sj7l0pSlS 
Note No 


Legislative change* 1 

Where the Court i* of opinion it 
*hall grant the »ame Z 

Review without notice to the opposite 
party 3 

Form of notice — See Appendix G Form 

no 14 4 


Note No 


Discovery of new nialter or evl 

Strict proof 6 

Second application for review — See 
O 47 B 7 belo V 7 

Death of party pending review 8 

Appeal See 0 47 B 7 9 

Revision— See S 115 Note 27 10 


7 (1031) 1931 All 218 (219) 

Note 3 

1 (1906)9 0udhCa9 35(3C) 

Note 4 

1 (1934) 1931 U1 3C7 (3C8) 56 All 691 


[But tee (1899) 2 Oudb Cas 302] 

2 (1878 80) 2 Iitad 230 (231) 

3 (1902) 2C Bom 485 (190) 

4 (1681) 3 Bom 260 (263) 
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1 Legiilative changes 

(a) The words and the Judge shall record with his own hand his reasons for such 
opinion which occurred m the concluding part oI para 2 of the old section 
hare been omitted 

(&) Cl (c) of the old section has been transferred to B 2 of this Order 
The other alterations do not inTolve anf alteration in the law 

By reasons of the change mentioned m (a) aboTC the decisions mentioned below bare 
been rendered obsolete ^ 

2 Where the Court is of opinion it shall grant the same 

Where an apphcation for review is made on any of the grounds specified 
m R 1 and the Court as of opinion that the review should be granted it 
should be granted ' It is improper to admit a review petition and hear the case 
afresh ana thereafter dismiss the petition, where, at the re-heanng, the Coun: 
corner to the conclusion tliat there is no reason to interfere, the proper course 
is not to pass an order dismissmg the renew apphcation but to pass an order 
to the same effect as the one under renew ^ 


3 Review without notice to the opposite party 

Before granting an apphcation for renew it is necessary that notice of 
the apphcation should be given to the opposite party Otherwise the order 
granting renew will be a nolhly ^ A notice of an apphcation by the plaintiff 
for review of an order passed in a suit must be served on all the defcadants 
and not merely on the opposing defendants who had appeared when the decree 
or order sought to be reviewed was passed 2 The reason js that the expression 
opposite party in proviso (a) of the Rule is not restricted to cases in which 
such party has actually appeared It includes all parnes interested m supportut? 
the order or decree sought to be set aside * There is a diiTerence of opinion as 
to whether where an appeal is dismissed under O 41 R 11 or a svut is 
missed before summons to the defendant or on apphcation for execution M 
suinmanlj dismissed before notice to the judgment-debtor, the responde'if 
deferdant or judgment-debtor as the case may be is an opposite part) 
within the meaning of this Rule The High Courts of Madras’ and Patna* 
held that he is, while the High Courts of Calcutta* and Lahore^ have held tfiat 
he IS not _ 


Order 47 Rule 4 — Note 1 
1 (1900) 27 Cal 333 (S3o) 27 Ind tpp 79 

(PC) 

(1900) 23 Mad 49G (198) 

(1883) 3 All 310 (320) 

(169j) 22 Cal 734 (737) 

(1870) 13 Suth W B 439 (440) 

Note 2 

1 (1917) 1917 Lab 379 (3o0) 1910 Pun Re 

No 115 

2 (1923)1923 Oodh 93 (94 95) 26 Oodb Cas 

24 

Note 3 


1 (1915) 1915 Cal CCC (CG7) 42 Cal 433 
(1933) 1933 Pat 643 (C44) 

(1923) 1923 Rang 49 (50) 1 L B B 394 
(1904) 14 Mad L Jour 7 (7 S) 
(lSS7)llBom591 (594 505) 

(1913) 19 Ind Cas SG4 (864) (Lab) 
(18C-)8 Snth V\ U 304 (304) 

(102C) 192C Mad 133 (134) 

(1913) IS lud Cm 275 (277) (Cal) 


3 (1922)1922 Pat 231 (233) G Pat L 

4 (1926) 1926 Mad 930 (931 9S2) 50 Maa “ 

5 (1922) 1922 Pat 231 (253) 6 Pat ^ 

C (1922) 1922 Cal 234 (235) Stfit 
lor non payment ol 
Court fees before summons too 
daut , Air 

5tm* anj dismusal of off'’'’* 


ll- 

jurl 


(24) 1921 Lab" 3.^ (351) J*a'{VaU 

application— Dismissal lor 

(S« honoier (1923) 1923 L»h ^ 
(304)1 
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4 Form of Notice —See Appendix G, Formlvo It 

5 Ducovery of new matter or evidence 

The expression means the same thmff as the expression new and 
imponant matter of cndcncc ’ m R 1 abox'c ‘ See also Notes to R 1, supra 

6 Strict proof ’ 

No application for renew should be granted on the ground of discovery 
of new matter or evidence whicli the applicant alleges was not within his 
knowledge or could not be produced by lum when the decree or order was 
ixissed or nude, without strut proof of such allegation ^ Where a Court 
grants a renew williout calling for strict proof of the allegation that the new 
matter was not witlun the Imowlcdge of the pcutioncr, the order is m con- 
trax’Cnnon of this Rule and is without junsdiction * Strict proof means any- 
thing wh-ch nu> 'crNC directly or mdirccily to convince a Court, and has 
been brought before the Court in legal form and in compliance \nth the law of 
evidence It is the formality of the proof which is prescribed and not the 
suffiacrcy in the result ficnee the fact that the evidence adduced is not suf- 
ficient to prove the al egation docs nor make the order granting an appli- 
caUQu for review one in comravenuon of the provisions of this Rule within the 
meamng of R 7 utfra ® It is witlun the junsdiction of the appellate Court to 
say whether the strict proof is according to law or not* though the question 
of the sufficicnci or unporance of evidence is for the Court admitting the 
review * 

7 Second •pphcction for review —See O 47 U 7 below 

8 Deeth of perty pending review 

The order granting review only holds the judgment m suspense The 
death of party docs not, therefore, cause the siut or appeal to abate ^ 

9 AppeeL— 5fe 0 47 R 7 

10 Reviiion —Sre Note 27 to S 115 anle 

BourLo 0 C 115 

(1917) 1917 Lvli 879 (390) lOlG Pun Re 
No 115 

(1918) 1013 U B 2i (2S) (191C) 2 Upp Bur B 
12C 

(1803 1900) 1899 1900 L B R j2" 

2 (1925) 1925 Mvd 678 (5'8) 

(1020) 19 0 Cal 4G7 (4u9 471) 47 Cal 5Cb 
(1927) 1027 Mad S26 (82G) 

3 (1916) 1016 Cal 521 (523 524) 42 Cal 830 
(1918) 1913 Cal 018 (C2l 62-> C2a) 45 Cal 


(1916) 1918 Cal G18 (624 G25) 15 Cal GO 
(1930) 1930 Cal 424 (425) 

[See also (1911) 9 Ind Cas 532 (533) 
(Cal)] 

Notes 

1 (1921) 1924 Bom 310 (310) 43 Bom 210 


Note S 

1 (19,0) 19->0 Cal 4C7 (lC9 471 472) 1" Cal 
603 (t L) 

Note 6 

1 (lOO'i 31 Bom 381 (3S9 390) 34 Ind Ann 
113 (PC) 

(lj33) 1933 5Ud 217 (218) 

(19l'l 1917 All 107 (108) 

(lOlG) 1910 All 280 (287) 33 All ‘>$0 
(l&O ) i Agra II C RC9 (09) 

Alacali s, 3 


■I III 

■ .1 ) 

(1874) 2'’ Silth W R 440 (44G) 
(1873) 20 Suth W R 420 (426) 
(1873) 19 Suth W B 130 (130) 
(1609) 12 SutU AYR 401 (462) 
(1872) 17 Sutli W R 458 (459) 
(18"0) 14 SutliAVR 20 (20) 

{1&C9) 12 Suth W R 530 (537) 
(1872 18 Su h AYR 413 (414) 
(ISilj 17 Sulh AYR 230 (231) 
(1808) 10 Soth AY R 432 (432) 
(1871) 10 Suth AY R 7 (9) 

(10 0) 14 Suth AY E 230 (237) 
(1873) ’O Suth AY R 84 (35) (F B) 
(ISCv) 2 Suth AY R 174 (175 170) 
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R. 5. [S 627,] the Judge or Judges> or any one of 

A hcaiion for re Judges, who passed the decree or 

view in Court i -Jn- order a review of which is applied for, continues 
m***e j d ^ s continue attached to the Court at the time 

more u ges whoii the application for a review is presented, 

and is not or are not precluded by absence or other cause for a 
period of SIX months next after the application from considering 
the decree or order to which the application refers, such Judge or 
Judges or any of them shall hear the application, and no other 
Judge or Judges of the Court shall hear the same. 


Local Amendment. 

BOMBAY 

In R 5, for tlie word six” the word ‘ two shaU be substituted 


Application for review in Court < 
sisting of two or more Judges 


Synopsis 
Not* No I 


“Attached to the Court '' 


Other Topics 

BeMew by tuo Judgoe, one of whom is uew See Note 1, Ft (1) 

1 Application for review in Court consisting of two or more Judges 

Tlus Rule wiU apply only m the case of a Court consisting of wore 
than onic Judge'* This Rule applies to High Court also It is notapphcablcw 
Small Cause Courts See 0 50 A review heard and granted by two Judges of 
a Court one of whom only was the Judge who passed the decree, is illegal 
Similarly it here one Judge of a Bench of two 'Judges who disposed of an appeal 
leaves the Court on a month’s leave, the other Judge lias no jurisdiction to hca^ 
an application for review since the former Judge cannot be said to have ceased 
to be a member of the Court or to be precluded by absence or other cau»c 
a i>enod of six months next after the application for review® But where a Bench 
of two Judges of a Court lias passed a decree or made an order and one of 
Judges IS absent on leave thus precluding him from considering the decree or 
order for a period of six months from the date of the application for revis"* 
the other Judge is competent to hear the application for review ® If a review 
allowed by such single Judge, the matter should be reheard by a Bench of t''® 
Judges^ A District Judge cannot transfer an application for revicu to the 
Addiiwnal Judge ® 


Order 47, Rule S — Note 1 
la (1033) 1933 Lvh 130 (131) Unclor Punjab 
Coutl*! Act, Court o( Additional 
Judge IS distinct from the Court 
of the District Judge 

1 {1922)1022 1* 0 112 (114) 3 Lab 127 49 

Ind App 144 (I* C) 

2 (1919) 1910 Cal 1033 (1034) 

8 (192S) 1923 Cal CS4 (CSC) Vbaence for more 
tbau SIX moutbs must l>o assumed 
to bavo existed iu tbis case 
(1033) 1933 l*al 433 (433) 


(1927) 1927 Kang 1 


4 (1889) IC Cal 783 (793) 

(1911) 9 Ind Cas 332 (S33l (C»l) 
(1909) 3 Ind Cas 20» (203) (Mad) 

5 (19^) 1930 Vll 765 (76C) 
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2 Att«efcej to the Court 0 

A Judge who IS absent on lca\e and for whom ano her is officiating 
IS not attached to the Gjuri and the rewcw application may be disposed of 
bj the remaining Judge wlio heard the appeal originally ^ 


R. 6. [S’ G2S] (1) ir/tcic the iiiplicatiou toi n, loviow ts O 
he lid moiethin one Jiidue and the Court 
eKctid*'"*" '*'‘'*^* cqinlly dnided the application shall be 
leiected 


(2) Tl theie »s a luaioiity, the decision shall be accoid 
in^ to the opinion of the majoiitj 

[1S77— S 027 , 1S59— S 379 ] 


Orderof reecl.on R- "7. [S 629] (1) \U Oldci of the O 

01 ari tala Coiut lejcctiiu' the ai)])hcation shall not be 

tion.io orfrr ;rn j upp^dlahle but /fH onl^i ijuintinq nn apjihca 
eat <5 objected to on the that the 

iipphcation ^vas — 

(«) in contravention of the proMsions ot Rule 3 
(h) in contra\entiou ot the proMSions of Rule oi 
(c) after the evpiiation of the leiiod of limitation® pies 
cubed therefor and ^\ ithout sufficient cause 

Such objection may be /«/€» at once bj an appeal horn the 
order granting the aiiphcation oi m anj appeal ftoni the final 
decieo or order passed oi made m the suit 

(2) Where the application has been reiected m consequence 
of the failure of the applicant to appeal ho maj applj toi an 
ordei to ha^e the rejected application restoied to the file, and 
w/icJe it ?s proved to the satistaction ot the Court that he was 
ple^entedby any sufficient cause from appealing when such 
application was called on tor hearing, the Court shall order it to 
be lestored to the hie upon such terms as to costs or otherwise as 
it thinks fit, and shall appoint a day foi hearing the «ame 

(3) No order shall bo made under sub i ule (2) unless notice 
of the application has been ser\ed on the opposite paity 

[1877— S 629] 

Local Amendment 

MADRAS 

In sub rule (1) the word order /or the word application occurring 

after the words on the gronod that the 


Note 2—1 (1888) 16 Cal 768 (793) 
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Synopsis 


Note No 
1 
2 
3 


pealable 4 

Grounds of objection in appeal — See 

Note 4 above 5 

Application being m contravention of 

R 2 6 

In contravention of the provisions of 
R 4 7 

After the expiry of the period of 
limitation 8 


Note No 


Second appeal from order granting 
review 9 

Letters Patent appeal 10 

Objections to order granting review 
may b** taken in appeal from the 
final decree 11 

Order granting review in insolvency 
proceedings if appealable 12 

Dismissal of application for review for 


14 

15 

16 


Ot) er Topics 

Appl cability to Smalt Causo Court See Nets 2 Pt (2) 

I Legislative changes 

1 In sub rule (1) tlio nord first tvbicb occurred lo the old Eectiou has I'can subst 

tutod by the words shall not be appealable 

2 The 
a The 


the la V 

Under S 378 o£ the Code of 1659 the order of the Court granting ot tofus ns 
was final 


2 Scope and applicability of the Rule 

Under this Rule an order reiecUng an application for review t» 
appealable An order sraitiing an apphcaiion for review is appealable onl) 
on thrcL grounds of objections namely that the application was — 

(а) in contrai entton of the provisions of R 2 

(б) in contravention of the provisions of R 4 

(c) presented after the cxiaration of the period of limitation pK 
senbed therefor and without sufficient cause 
Such objection may be taken — 

(a) at once by an appeal from the order granting the application 
lO 43 R 1 («>) } or 

(&) in an appeal from the final decree or order passed or made i 
the suit (S lOo) ^ 

Where an appUcaron is disnussod for default of appearance it 
restored on suffiaenl cause being sliovm for such non appearance nP®” 
terms as to costs or otherwise as the Court thinks fit ind shall ippomc ^ ^ 

for hearing the same But no order of restoration should bo made "i 
nouce to the opposite party . . ^ 

This Rule being inoonsisicnt with S 176 of tlic Agra Tenanej 
not apphcablc lo an order passed by an Assistant Collector Sccon 
relating to the trial of any suit or applicaGon This Rule docs not ipP ^ 
the Provincial Small Cause Courts * Where the Court actually ..orctl 
review though it purported to act under S 112 it was held in the undcmicn — ^ — 


Order 47 Rule 7— Note Z 
1 (tS"7) I MJ 3C3 (3C5) 


la (1915) 31 Ind Cai 913 (912) { tlD- 
a (1919) 1910 Mad JU(1‘‘’)- 
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case* that it muat be treated as an order under this order and that an appeal 
la> against the order. 

3 Order rejecting review cot *ppe«t«ble 

An order rejecting an application for rcticw is not appealable ‘ As to 
uhether and when the rctoSiOn will he in sticli a. case, see Note 27 toS 115 and the 
undemicniioned eases." .Vs to whether an order rcjectuig an application for re- 
ticvv of judgment is an order made “on appeal” from wluch an appeal hes to 
the Pmy Council, see Note 5 to S 109 and the eases cited below ^ jjjg 

powers of retis.on under S 25 of the Small Cause Courts Act, see the case 
ated below * 

4 Order granting review, if and when appealable 

Under the Code of 1859 there was no appeal even against an orcer 
granting a review ‘ O 43, R 1 (u') gives a right of appeal against such an 
o^rder.** This Rule enacts tliat in such an appeal only the three grounds of 
objections specified in this Rule can be raised Both the Rules must be read to- 
gcihcr and so reading them ii follows that there is no appeal even from an 
order granung a review m cases other than those specified m tlus Rule ^ Thus 


3 (1321) 1021 Lab 2v.O <23l) 

Note 3 

1 (1001) 23 \U 5T2 {j73) 

(lO’ji lO’o Pat 177 (17a) Order retusiog 
review in in«olvcnc> proceedings 
(l500)4CilWN33 (tO) 

(l&es) ij Cal 432 (435) 
tl873) 20 Sulb NV R (S5) 

(IS‘0) 13 Sulh W U IC.- (1C3) 

(ISCCi) 11 Sutli W It 2C4 (2CS) 

(ISuO) 11 Sutb W R ISI (ISo) 

(ISCC) 5 Sutli \V R 83 (00) 

(1634) iSuthWB (Slid) 7(7) 

(16C4) 1SC4 Sulh VV U (Mu) 20 (31) 

(1SC2 04) 1^32 (34 Sulh V\ R Sp XI (12) 
(16(>3) 5 Sulh IV n 03 (90) (F Ij) 

(1860) 0 llad 253 (251, 25(3) 

(lOOC) 30 Bom 5(3 (61) 

(1000) 20 Mad 599 ((302) 

2 (1910)0 Ind Cas 707 (707) (AH) No revi- 

sion lies againiit an order refueiug 
to grant tcricn 

[See aUo (1011) 10 Ind Cas 725 
(725) (Lah) No roMsionl 
(1929) 1929 bind 38 (39) Oidexa disallovr- 
mg leviciv application ate reviaablc 
(1903) I Ind Cas 23 (24) 31 All CIO 

Relusal to entertain an application 
—Revision lies 

(1311) 12 Ind Cas 172 (173) (Mad) No revi- 
rion lies 

(1675 78) 1 All 23C (297) Case nndec the 
old Code 

3 [See (18C9) 11 Suth W R 145 (145)) 

(lt>G4) 1 Sulh W R (Ills) 13 (14) 

(16C0) 5 Suth W E (Mis) 17 (l7) 

4 (1928) 1923 Had 56 (50) 

Note 4 

1 (1866) 3 Suth \y R 125 (125) 

[See (18CG) G Suth W R IS (19) 
The order is final] 

(1874) 22 Suth W R 283 (290), 


2 (1930) 
(1920) 
(1934) 


(1932) 

(1924) 

(1918) 

(191C) 


13 ‘tilth \V R 82 (83) 

1934 Oudh 445 (445) Order of smgle 
judge of Chief Court grinting re 
view— Vppeal lies to Bench of two 
judges under S 12 (1) of the Oudh 
Courts Vet 

(See vho (1921) 1921 (Lah) 250 
(250)) 

1330 All 12G (127) 

1920 111112(114) 42 All 620 

1934 Lah 017 (619) Right of appeal 
under 0 43, R 1 is controlled bv 
this Rule 

1932 Oudh 63 (05) 7 Luck SoO 

1921 Cal 00 (00) 

1913 Cal 018 (625) 45 Cal 60 
1916 Cal 521 (c.21) 19 Cal W N 504 
42 Cal 630 


(1917)1917 Mad 960^960) Right of appeal 
under 0 43, R 1 is controlled bj 
O 47,R 7 

3 See Ike eaeea cited in foot note (2) ahoie 
and also — 

(1933) 1933 All 778 (778, 779) 

(1933) 1933 Bom 183 [185] InsufBciencj 
of Court fee stamps on review ap- 
plication IS no ground of appeal 
agamst review 
(1933) 1933 Cal 727 (727) 

(1934) 1934 Lah 575 (575) Order granting 
of 


(1917) 1917 All 70 (77) 
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SCH. 

, where a Court grants a review for saificient reason the order xs not open to 
appeal * In Bombay O 43, R 1 (w) has been, deleted by a rule made by the 
High Court under S 122 of the Code In Bombay therefore an order granting 
a reuew is in any view appealable, only if it falls imder this Rule 

Where a decree passed on review cannot be attacked on a ground recog- 
msed under this Rule the case cannot be certified as a fit case under S 109, 
Cl (c) of the Code ®nor niUthemcrefact that anappeal IS permitted underthis 
Rule make it a fit case for appeal to His Majesty in Council ® 

It IS open to the appellant to prefer an appeal against an order grant- 
ing a revieu , without taking any steps regarding the decree itself 

As to an appeal from an order granting a review m suits of a Small 
Cause nature, see Note 19 to S 102 and the undermentioned cases s 


(1000) 2 Ind Cas 634 (834) 12 Oudh Caa 

151 

(160G) 18 All 44 (45) 

(1888) 12 hom 171 (173) 

(1930) 1030 Cal 424 (425) 

(1020) 1026 Oal 259 (2G0) 

1010 1019 Cal 1072 (1073) 

(1913) 21 Ind Cas 943 (944) (Cal) 

(1014) 1014 Cal 632 (C32) 

a i Ind Cas 725 (720) (Cal) 

3 Cal W N cijssT (cxxxvi) (Note) 
(180.)lCanVNS3S (339) 


(1922) 1922 U1 360 (SG7) Inability ta 


(1899)21 All 152 (154) Subsequent tun 
Bench ruliog net brought to its 
notice „ , 

(1930) 1930 All 12C (127) Keriew allowed 
on ground that judgmeut wnsunivr 
to one of the parties , , . 

(1923) 1923 Cal 450 (451) 

default restored on sufEcient cau e 
(1919) 1910 Cal 94 (04) „ ^ 

(1010) 6 Ind Cas 182 (183) (Cal) 

granted on ha«is of sub equeut a 
mission 

(1807) 24 Cal 678 (830) 

(1928) 1928 Cal 73 (73) 

(1929) 1929 Eih 20 (27) Contn«e«tw“ « 
proMsions of It 1— l»o nj pe’'* 

(1928) 192H Lah 755 (757) 

(1017) IJ17 Lah 379(350) 1910 Pun Be 
115 

(191G> 1910 L-\li 420 (420) „ n , 

(1912) 16 Ind Cas 99 j (995) 1913 Puo 


^as L U 104] 

(lO’O) 1920 Bom 121 (121) 

(1920) 1920 Cal 217 (218) 

4 (1925) 1925 411 304 (305) 47 til 361 

44 hero the Court on being satteSeil 
that the plaiDtiil ua» prevented 
from complying exactly w»th the 
term* of a decree originally passed 
oHfng (4 caui-es Leyond his control 
granted a ret levr 


tlOU^ UJJ 4 I4U 11 Vy IV 

(1003) 16 0 P L It 151 (153) 
(1901) 7 Oudh Cas 340 (340) 
(1925) 1925 Oudh 200 (207) 




°‘(19JO)7'jndCas*or5(»0JC) 13 Ou^hCa* 

243 
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\n appeal wiU lie also from an order granting a review of an order 
pas'-cd m execution procccduigs * 

5 Grouni}* of obieclion in appcml— S/e Note 4 iLove 

6 Application being in contravention of R 2 

\n appeal will Ic from an order gramnig a review on the ground 
that there is a comravennon of R 2 * a District Judge passed an order 
disraismia appeal While A was absent, an application for review of the 
order was presented to the Sub- Judge who ordered notice to issue Subsequently 
-•I died and lus successor granted a review of the order of dismissal It was 
held tint the Sub-Judge liad no junsdicuon to order notice to issue on the ap- 
plicai on for review and that an order b> the successor of A, granting a review 
of order wa® under such circumstances in contravention of the provisions 
of R 2 and an appeal therefore lay under tlus Rule ® 

7 In contravention of the proviMon* «f R 4 

It has been seen in Note 6 to R 4 ante that where a Court grants a 
renew without non c to the opi>ositc partv or in cases coming under Cl fb) 
of sub R 2j of that Rule without calling for strict proof of the allegations 
referred to therein it acts in contravenuon of that Rule 4.n appeal will there 
fore he from such order under the provisions of this Rule ^ As to the meaning 
of the words strict proof and to the powers of the appellate Court to go in 
to the question of the ittlliacncy of the evideicc see Noe 6 to R 4 ante 

8 Aft«r the eipiry of the period of limitelion 

\n appellate Court cannot entertun an appeal from an order granting 
Tcviev simpl> on the ground that the apphcation was time-barred There must 
also be want of sufficient cause for tlie delay ^ When an application mide 
bc>ond the prescribed penod is adimtted without the Court satisfying itself 
tliat there is sufFiciem cause for delay then the Court acts without jurisdiction® 
The appellate Courc can look into the sufficiencv of the cause for the dclaj 
alleged * 

9 Second appeal from order granting review 

\ } second appeal lies from the order of an appellate Court whether it 
confirms or reverses the order of the Court of the first instance granting an 


0 (1010) 5 Ind Cas 483 (481) (Cal) 

Note 6 

1 (1010) 5 Ind Cas 725(720) (Cal) 

2 (lOl'^J 10 Ind Cas 203(204)(Cal) 

Note 7 

1 (1020) 1020 Cal 407 (470) 47 Cal 5G8 
(1033) 1033 Jlad 217 (218) 

(1024) 1924 I at 250 (2o3) 

See also generally the cases etled 
ote 0 to Rule 4 ante 
Note 8 


(1870) 13 Suth W B 33 (33) 

(1870)11 Bulb VVR 22 (22) 

(1860) 12 Suth W B 94 (aj) 

(1868)10 ButhWR42 (43) 

(1867) 8 Suth VV R 184 (188) 

(1S7G) 1870 Pun Be No 101 page 215 
(1371) 1871 Run Re No 51 

(See however (191S) 13 Ind Cas 300 
(311) (Lah) There was no objection 
by opposite party] 

3 (1874 75) 2 Ind App 58 (GO) (P C) 

(16.C) 25 Suth W R 343 (344) 

(1875) 24 Suth W R 294 (295) 

(1872) 18 Suth W R 286 (2S6) 

(1872) 17 Both VV R 230 (231) 

(1864) 1804 Suth W R Gap 237 (237) 
(1871)1871 Pun Re No 51 
(1001) 5 Cal W N 485 (4SC) 

(1932) 1932 Cal 552 (555) 


(1874) 11 Bang h R 427ii (428) 
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7, application for renew ^ See S. 104, sub-S (2). 

10 letters Patent appeal 

An order refusing an application for review is not a ‘judgment” wtlun 
the meaning of S 15 of the Letters Patent and is not appealable as such* An 
order sranimg an application for review may amount to a ‘‘judgment ’ withm 
that clause but an appeal will be on the grounds specified in tins Rule ^ 

Where a single Judge disposed of an application for review, when the 
other Judge was on a month’s leave it was held that the order was mthout 
junsdiction and that an appeal lay imder Cl 15 of the Letters Patent® 

11 Objection to order granting review may be taken in appeal from the final decree 

Ihe piopnety of an order granting review can also be questioned in the 
appeal against the final decree but only on the grounds specified m tins Rule * 

12 Order granting review in insolvency proceedings, if appealable 

A Court exercising powers under the insolvency jurisdiction has the same 
powers as any other Court under the Code If a review is granted, the order 
can be objected to in appeal only on the grounds mentioned in this Rule* 

13 Dumissal of application for review for default— No appeal 

An order under 0 47, R. 7 refusmg to xe-admit an application for re- 
view, dismissed for default is not an appealable order However, the Higli 
Court could in such a case interfere m revision.* 


14 Appeal from decree patted «n review 

An appeal bes against the decree passed on review * {See also Note 3 
to R a ) 


(18S9) 11 Cil iOQ (293) 

(l8S0j 6 Cal 711 (712. 713) 

(ISSO) 12 Mad 12S (12C) 

(1918) 1918 Mad 1011 (1012) Question lelt 

(1882) 1832 Pun Ito 133 page 396 
Under tbo Punjab Courts Act, a 
second ippoal lies 

Note 10 

1 (1923) 1923 All 350 (357) 45 111 535 
(ISSG) 9 Mad 253 (25G) 

(1917) 1917 Cil 88 (89) 

(1905) 9 CM W N 502 (503) 

(iscoj 12 Sutb W R 459 (4G0) 

2 (1'’29) 1929 5Iad 2C1 (263) 

(1SS9) 10 Cal 783 (793) 

(1S70) 13 Sulb W R 439 (110) 

3 (1919) 1910 Cal 1033 (1031) 

Note 11 

1 (1913) 20 Ind Cat 070(070) (Cat) 

[Sf« alio lh« foUoutn j cast! — 

(1931) 1931 Ml 323(330) 

(1920) 1920 CM 213 (215) 

(191J) 1019 Cal 287 (290, 291) 

(1895)22 Cal 931 (9S9) 

(1695) 22 Cal 731 (737 738) 

(1908) 3 Cal L Jour 291 (297) 


(1878) 2 Cal L Rep 257 (258) 
(l873)20Suth WR 426(126) 

(1873) 20 Sutb W R 81 (85 86) (P B) 
(1913)19 Ind Cas 431 (485) 1913 Pun K» 
No 109 

(1895) Pun Re No 62 page 317 
(1929 1929 Mad 261 (201) 


(1831)6 Ml 292 (291) 

(1876 80) 2 All 287 (289) 

(1375 78) 1 MI 303 (301) 

(1876) 25 Sutb W R 321 (325) 

(1876) 25 Sutb WR 63 (Cl) 

(1875) 21 Sutb \Y B 180 (188) 

(1874) 22 Sutb W R 399 (399) 

(1874) 22 Sutb W R 183 (183) ] 

Note 12 1 ,^. 

la (1935) 1935 Pat 177 (178) Order 

application for review is not »il 
able 

1 (1922) 1922 Ml 200 (207) 11 Ml C05 
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In such apjxial the Gaurt has fuU power to go into the mcnts of the 
case and see whether the decree was properly passed ^ It could be urged m such 
an api>eal that tlie Court wluch adnutted the application for renew had no 
juristLcuon to do so ® 

15 Second application for review 

There is notlmig an the Code of Ci\al Procedure prcicnting a second ap- 
plicauon for renew where a prenou> application for review was made and 
rejected, pronded such second application is based on grounds different from 
iho«e taken in the first appheauon * 


16 Review without luriidiclion— Revition 

The High Court will not interfere with the order of an appellate Court 
dismissing an appeal against the grant of review unless there is a want of juns- 
(Lcuon or there is an illegality or material irregularity in passing such an 
order^ nor will it mterfere with an interlocutory order grantmg review for 
a suffiaent reason^ But where the first appellate Court allows an appeal against 
an order granang renew on the grounds other than those mentioned in this Rule 
xt acts without jurisdiction and the order is liable to be set aside in revision ^ 
Where a Court subordinate to the High Court rejects an apphcation for review 
of judgment refusing to consider the grounds of the same and thus fails to per- 
form Its duty It IS competent to the High Court under its general powers of 
superintendence to direct such Court to proceed according to law {See also 
No e 27 to S 115 ante and the undermentioned cases) * 


2 (1916)1018 Cal CIS (G21) 45 Cal CO 
(1934) 1934 Had C02(C0J) 

(1029)1139 Mad 2G1 (204) 

3 (1004) 27 Mad COS (GOT) 
(1911)lUodCas3l3 ($43) 14 Oudb Caa 

103 

[See alsa (1SC9) C Bom If C U \ C 
2v3 (240)1 

Note 15 


(ISM 10 Satli AV B 415 (415) 

(16CC) 5 Sutli VV K03 (95) 

(IfeCl) 1&C4 butli W It 91 (92) (Gap) 

(1805) 2 buth W It 01 (02) 

(l&CJ) 1 Sutli W K 267 (2S7) 

1693 Be "Vo 67 page 2177 
{16S3) 1&S3 I’un Ro^o 107 

(bee aUo (IJOC) 4 Cal h Ooar 46 
( 49)1 

[See lioTvoer [1883) IG Cal 719 
(752)1 

Note 16 

1 (1925) 1925 Oudh 223 (224) 

[See (1639) 11 All 383 (385) Bo m 
tcrfeceoce is revision as there is a 
remedy by way of appeal from the 
final decree at the reheating ] 

2 (1912)lClQd Cas 935 (995) 1913 1 un Be 

No 11 

(18(0) 13 Sutb W B 439 (440) 

3 (1929) 1929 Bang 105 7 Rang 157 
(1925) 1925 All 395(390) 


(I91C) 1916 Mad 514 (544) 

[See also (1839) 1839 U1 W N 179 
(131) ) 

3a (1875 78) 1 111290(207) 

(1931) 1934 All 971(971) 

4 (1909) 2 led Oas 483 (4GS) (Mad) Small 
Causes Cou't 

(1924) 1924 All 759 (700) (Do ) 

1800) 13 Mad 178 (181) (Do ) 

1934) 1134 111 250 (251) Order allowing 
review by trial Court— High Court 
cm revise such order even if on 
appeal to lower appellate Court 
order has been modified 
(1919) 1919 Mad 111 (112) Although O 47 
B 7 of tho G P Code is not appli 
cable to Small Cause Courts its 
provisions will guide the discretion 
which the High Court possesses 
under S 25 of the Provincial Small 
Cause Courts Act 

(1901) 1J04 Pun L R No 33 page 120 in ap 
plication for a review wrongly granted 
by tho Small Cause Court is subject 
to reriston by the High Court 
(1929) 19'>D All 375(370) Order of the lower 


\ <• . A • I exer 

else jurisdiction — Revision lioa 
(1927) 1927 Bang 204 (205) 5 Rang 121 
(1923) 1028 All 392 (394) 60 All 601 

Review granted on a ground not 
good in law — Bo revision lies 
(1932) 1932 Nag 177 (179) 28 Nag L R 221 
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7, application for rcMcw ^ See S 104, sub-S (2) 

10 Letters Patent appeal 

An order refusing an application for revaciv is not a ‘ judgment intliin 
the meaning of S 15 of the Letters Patent and is not appealable as such.^ An 
order granting an apphcaiion for review may amount to a judgment \uthm 
that clause but an appeal will be on the grounds specified m this Rule ^ 

Where a single Judge disposed of an apphcaiion for renew , w hen the 
other Judge was on a months leave it was held that the order was without 
jurisdiction and tliat an appeal lay under Cl 15 of the Letters Patent ^ 

1 1 Objection to order granting review may be taken in appeal from the final decree 

The propriety of an order granting review can also be questioned in the 
appeal agamst the final decree but only on the grounds speafied m this Rule ‘ 

12 Order granting review in insolvency proceedings if appealable 

A Court c'cerasing powers imder the insobency jurisdiciion has the same 
powers as any other Court under the Code If a review is granted, the order 
can be objected to m appeal only on the grounds mentioned in this Rule ‘ 

13 Dismissal of application for review for default— No appeal 

An order under 0 47, R 7 refusing to re-adimt an application for rC" 
view, dismissed for default is not an appealable order However, the High 
Court could in such a case interfere m revision * 


14 Appeal from decree pasted on review 

An appeal hes against the decree passed on review * (5^1? olso Note 3 
to R 8 ) 


Note 9 

1 (18S9) 11 All SS3 (3SS) 

(191S] 1918 \\l 229 (229) 40 All G3 
(18S9)lS6om 49G (499) 

(1007 C Cal L Jout 225 (225) 

U89.)21 Gil 319 (319) 

(1SS5) 11 Cil 290 (29S) 

(lSS0)5Cal711(712 713) 

(1839) 12 Mid 125 (126) 

(191S) 1918 Mad 1011 (1012) Question left 

(18s2) 1832 Pun Ro ^o 133 j?age 396 
Under tlio Punjab Courts Act a 
second appeal lies 

Note 10 

1 (1023) 1023 Ml 356 (357) 45 All 535 
(1630) 9 Mad 253 (256) 

(1917) 1917 Cal 63 (&9) 

(1005) 9 Cal W N 502 (503) 

(18C9) 12 Suth W R 459 (l60) 

2 (1J29) 1920 JIad 2C1 (203) 

(1SS9) 16 Cal 7b3(793) 

(1670) 13 Sulh W R 439 (410) 

3 (1919) 1919 Cal 1033 (1031) 

Note 11 

1 (1913) 20 Ind Cas 670 (670) (Cal) 

(Sr<j also tht follouing caset — 

(1J31) 1031 U1 323(330) 

(IJ.O) 1026 Cal 213 (215) 

(toiji 1910 Cal 2S7 (200 201) 

(1805) 22 Cal 031(080) 

(1605) 22 Cal 734 {737 733) 

(too-*) 3 Cal L Jour 201 (207) 


(1876) 2 Cal L Ben 257 (253) 

(1873) 20 Sulh W B 426 (426) , 

(1873) 30 Suth \V B 84 (85 68) (F D) 
(1913) 19 Ind Cas 181 (435) 1013 Fun 
No 109 

S pun Re No 62 paga 3li 
1929 Mad 261 (264) 

(1903) 31 Mad 49 (50) 

(1000) 23 Mad 496 (497) , 

(I808) 7 Moo Ind Vpp 233 (307) (P C) 
(l87o) 2 C1I 13t (Ul) 3 Ind tpp 221 (fv/- 
(1684)6 \U 292 (291) 

(I8i6 80) 2 All 237 (289) 

(1875 78) 1 ^11 363 (364) 

(1876) 25 Suth W R 324 (325) 

(1876) 25 Sulh W R C3 (01) 

(1875) 21 Suth W B ISO (183) 

(1874) 22 Suth W R SJ9 (390) , 

(1874) 22 Suth %Y R l33 (183) J 
Note 12 , 

la (193^) 1935 Pat 177 (173) 

application for review IS not k 

I {1922) 1022 111 200(207) 41 lU C05 
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In such apix^al the Court has full po«cr to go mto the mcnts of the 
ca'c and see uhcihcr the decree was propcrlj passed ^ It could be urged m such 
an apiXial that the Court wluch admitted the ajiphcation for review had no 
]un'dicuon to do so ® 


15 Second «pptic«tion for review 

There IS UQtlung in the Code of Cnil Procedure prcicnting a second ap- 
pucauon for renew where a pretiou* apphcation for renew was made and 
rejected, p'ondcd such ‘^econd application is based on grounds different from 
those lalvcn m the first appLcauon * 


16 Reticw without jurudiction— Revision 

The High Court will not interfere with the order of an appellate Court 
dismissing an appeal against the grant of renew unless there is a want of juns- 
thci on or there is an vllcgahtN or material irregularity in passing such an 
order^ nor will it interfere with an interlocutory order grantmg renew for 
a sufiicenr reason - Cut where the first appellate Court allows an appeal against 
an order granang review on the urouiuU other than those mentioned m tins Rule 
u acts without junsdiction and the order is liable to be set aside m revision ’ 
Where a Court subordinate to the High Court rejects an apphcation for review 
of judgment refusing to c<.n»idtr the grounds of the same and thus fads to per- 
form Us dut>, It IS competent to the High Court under its general powers of 
supermtcnderce to direct such Court to proceed according to law s* {See also 
Note 27 i< S 115 ante and the undermentioned cases) * 


2 (igi&) lots Cal C19(G2J] 15 0)00 
(1021) 1021 Mad C02 (OOJj 
(I&->9)lJ.O Mad 2C1 (IGl) 

3 (1001) 27 'Mad C02 (COT) 

(toil) 11 lod Cas 313 (313) II Oudb Caa 
103 

lSceaUo(16C0)CLQm II C It VC 

2«5 (OlO) ] 

Note 15 


(1016)1010 Mad 511 (511) 

(Sooaho (1S80) 1880 AllW N 170 
(181)) 

3a (1375 78) 1 111 200(207) 

(1031) 1031 All 071(071) 

4 (1900) 2 Ind Ca« 183 (183) (Mtid) Small 
Causes Court 

(1021) 1921 All 750 (7C0) (Do ) 

(isjoj 13 Mad 178 (181) (Do ) 

(1031) 1031 All 250 (231) Order allowing 
review by trial Court;— High Court 
can revise such order even if on 
appeal to lower appellate Court 
order has been modified 
(1910) lOlJ Had 111 (118) Although 0 47 
R 7 of tho C P Code vs not appU 
cablo to Small Cause Courts its 
provisions will guide the discretion 
which Iho High Court possesses 
under S 25 of the Provincial Small 


[bee also (lOOO) 1 Cal L Joar 16 

(un 

[See howcvci [Ujsg) 10 Cal 749 
(752)] 

Note 16 

1 (1925) 1925 Oudh 223 (221) 

[See (18^9) 11 All S83 (385) ^o in 
terfeience in revision as there is a 
remedy by way of appeal from the 
final decree at the leheaniigl 

2 (1912) 10 Ind Cas 995 (995) 1913 l»on Ke 

No 11 

(16.0) 13 SuthWR 439 (440) 

3 [19291 1929 Bang 105 7 Rang 187 
(1925) 1925 All 305(390) 


to revision by the High Court 
(1920) 1029 All 37S (3"C) Order of the lower 
apiellate Court iostponiug consi 
re 

zet 


(1928) 1923 All' 392 (394) 50 All 801 

Review granted on a ground not 
good in law— No revision lies 
(1932) 1932 Nag 177 (179) 28 Nag L B 221 
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Be VIEW 


Scff 


R. 8. [S 630] When an application for review is gran 
ted, a note thereof shall he made in the register 
cautn*g7airild**’a‘’i!*d Court may at once re-hear the case or 

order for re hearing make such order in legaid to the re hearing is 
it thinks fit 

[1877— S 630; 2859— S 380] 

Synopsis 

Note ho ] Note No 

Procedure on review 1 I Effect of review on the original decree 3 

What question may be gone into after | 
the grant of review 2 I 


1 Procedure on review 

The Rule applies to High Courts and Small Cause Courts There are 
three stages in the proceedings for review^ — 

(1) An ex parte application and notice thereon 

(2) The hearing of the application after such notice 

(3) Re hearing of the case after granting the applicauon for rene 

This Rule refers to the procedure to be followed when an order gran* 

ting a review is passed The Court ought to make a record of the fact that ‘be 
review has been granted * The Court can thereafter proceed to hear tlic case 
at oiice^ or may make such order as to re-heanng as it thinks fit* This is clear 
from the Rule itself 

2 Whftt que»tion may be gene into after the grant of review 

A Court, in granting a review, can make a qualified order as to the 
extent to which the review should be earned out * It is not bound to hear the 
whole case* Nor on the other liand is it restricted to the panicular ground 
on which the application was granted * It depends upon the arcumstances of 
each case whether the whole case should be reopened or whether it should be 
re tried m part only* When, on a review applicauon an order dismissing 
appeal under O 41 R 11 is set aside the whole appeal may be heard** 
grounds not mentioned in the memo of appeal cannot be held® A party 


Appeal from order graoUng review 
— Appellate Court coofosiog bet 
^^ecn reasons for review and order oo 
renew acts illcgallv — Bovision lies 

( . '.I 


(1871) U Suth W R 105 (IOC) 

(1010)7 Ind Cas 1015(1015 lOlC) 13 Oudh 


?» 


Oudb Caa 


(1013) SO Ind Cas C 0 (CT2) (Cal) 
(l83->) 12 Cal L RopCl (70) 

[Hut SCO (I8i5) 21 Satb 


W R 


. 1 ( 51 - 


I 


Rk\ li w 
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not orl> had .an opporiunity of raisujg a question !)ut who did raise it in appeal 
and m tlic -irguincni alwndoncd it cannot be allowed to agitate the question 
again on renew® The Court lias a discretion to receiic at the hearing after 
renew, documents wlucli liad not been tendered at the original hearing’ But 
where a rnnj obtained a renew on the ground that upon the record he was en- 
ijiJcd to luU Tchei he sought, the other side cannot be allowed to adduce 
cndcnce * Whether certain documents which ha\c been admitted as evidence 
were so adnussible or not, is not a point winch can be argued on review ® 

3 E^/fect of review on the oristnol 4}«cr«c 

W here an appbcation for renew is rciccicil, the original decree stands ' 
Where an application for renew is granted, the decree previously made is va- 
cated* \ nppeal will lu thenfort i|.aiiist such decree after the renew is 
granted Jf an appi il hai been prclcrrtd it c.iniiot after the review is granted 
b-. pruicucd furihcr^ Wht.rt ificr l)c.irnig on icview i decree is passed 
modifjmg or c nfirming the original decree it is a Ircsh decree and can be 
appealed s wiihiiiln j«ii 1 |>rtscrilH<l for an appeal * An order granting 
rev cw IS n t > (nul orth r of tin t urt S< ii > icavic to a]>pc il to Pnv^ 
Counr la ,.1 in * i ii rjs>c< « f su h an oriler® 


R. 9. La**! Pai.i ] No aiipiK’ation to leueu an 

ouloi mmU tm an ajiphcation fox a leview or a 
, or oitler iwivved o) bmt/c on <7 igmow shall 

be entertained 
[lb7T-&. G29] 

Othei Toiucs 

Second tev lew — Fvired *'C 0 hotel It (1' 


1 Ber of eertein opplieetiani 
N review 1 cs from— 

(1) an order granting or rttcciing an application for revaeiv or 
'’2 the decree or order passed or made at the lieannt, on review 
\ second review of the decree or order originally passed is barred 
(310) 48 l>om 210 The judgment 


, (F 

(16 . "11 ]-om 543( (51G) 
a (IS"-- £0 2Mid CS GO) 

7 (IJ25) lO’S Cal 410 (410) 

(ISCOJ 12 Suib W B 223 (224) 

8 (l&"3)oosulhW B22o(225) 

0 (187j)'’ 4 fiiith W B 100 (1S7) 

Note 3 

1 (1913) “’OlndCas 047 (048) (Vn) 

(I90C) 30 Lorn CC (GO) 

(1672) 18 Suth W B 404 (405) 

(1914) 1914 Had 270 (271) 

(1600) C Suth W R (Mis) 102 (103) (P B) 
(1922) 19^2 Oudh 143 (148) 24 Oudh Cas 


^eriod o( 

limitatioQ for execution rone from 
data of revised decree even against 
Xiersons vrbo were sot Xarties to the 
review application 
(1913) 20 Ind Cag C47 (64«) {4H1 

[See bowerer (1924) 1924 Bom 310 
C P C 357 I 358 


(1920) 1920 Lab 18 (19) 1919 Pun He 

No ICC 

(IP’O) 1020 1/ab 333 (353) 2919 1 un He 


4 (192di 1028 Cal 418 (419) 

(1830) G Cal 22 (25) 

5 (1938) 1928 Cal 418 (419) 

(1932) 1932 All 319 (318) 54 Ml 401 
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Revilw 


Sea 


9 under this Rule as it is practically for tlic reticw of the order passed on 
review.^ 


10 . 


Local Amendments 

ALLAHABAD 

Add tho following is K 10 — 

10 Buie 39 of O il shall apply, so far as may be to pro esdings under this Order ’ 

BOMBAY 

The following shall be added a:> IL 10 — 

Applicablity of R 38 10 Buie 33 of O il shall apply so far as may 

of O 41 be to proceedings under this order 

OUDH 

Add the folio ving as E 10 — 

10 Rule 33 of 0 11 shall apply so lit as may be to procegdiags under this 
Order 

SIND 

Ad I the following as R 10 — 

Applicability of R 38 10 Buie S8 of 0 41 shall apply, so far as may 

of O 41 be to proceedings under this Order 


ORDER XLVin. 

1IIS0ELLA^E0US 


R. 1 . [S 93] (1) Every process issueu 
Proceii to bo under this Code shall be sen ed at the expense 
oorvod ot oxpooio o( o£ the paitv on whose behalf it is issued, unless 
Forty iioutns othorwiso directs 

(2) Tho Court-fee chatgeaUe for such service 
„ , shall be paid within a time to be Sxed ielors 

Coot, ot .orrtco fche prOcSsS IS ISSUOd 

[1877— S 93, 1861— S 2] 

Local Amendments 

ALLAHABAD , . ,3 

Boforo tho words Every pro oss issued jrofix tho vorJs Licopt as [ w’' 

0 4 R 1 (2) 

CALCUTTA 

•Substitute /or sub rule (2) tho follow ug — 

(2) The Court tee ohargcablo lor such service ahall be paid vhea tho pro e>a * 

1 lied for or within snch time linoy as the Court may when ordering 
fix for the purpose 

NAGPUR , „ 1 ‘>1 

To sub B (2) of IL 1 ol O IS prefix tbo v ordt Except as provided in 0 4 
and substitute the vord the foe Tho 

In R 1 before tho words J tcr> proce s issued ireCvthe vorJs Except 
in 0 4 B, 1 (2) 


Order 47, Rule 9 — Note 1 
1 (ISSJ) IG Cvl 743 I7b2) IClnd VpplOl(LC) 
UOU) 10 Ini Cas C 3 (091) (Lab) 

(IbC ) 7 fauth \\ It 4Ct (4Ca) 

(Is «) 19 3 1 un Ito No C lagc 61 


bOJ '0) 5 Mad 11 E B 3 J (J « 3 

ltJ3 1000) :&33 1000 L It It j , ) 

[But see (ISuC) 5 Suth \\ » ' 

(t 11) Ca c ui dcr Code 
bj J lbJ-2 1 uu He No 57 jage 
under Code of 1632 


I 


Ml'sCELLVNLOLb 
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Othet Toj ICS 

Ikmi siou of Court fee bee N t 1 1 (*’) 

Lcle^s tbo Court otbenM e directs Sea N 1 1 1 ('’) 

I Process to be served at the expense of the party applying 

Ordinarily a party applj-mg for a process on his behalf should pay for 
the expenses thereof. But the Court has power, under special circumstances, 
o direct that any other party shall bear the expenses t But the words 
unless the Court otherwise directs should not be construed as giving tha 
Court any power to remit the fees leviable under the Court Fees Act® The 
Court should under Cl 2 of the rule fix a tune for the payment of process 
fee and it is only in default of payment within such time tliat it can dismiss 
Slat for default \\hcrc no such lime is lixdd in the order, a dismissal for 
non pa>-ment of process fees is not proper * The time tliat a Court fixes for 
payment must be such as to gi\e reasonable facilities to a litigant to obey such 
order and thus enable lum to get the aid of die Court in the matter of sum- 
moning Ins Witnesses an order to pay process a( once is against the spine 
of the Rule * 

This Rule which applies to pa>'mcDt of process fees does not apply to 
filing of the process forms in the manner provided by the High Court Rules, 
and no time need be given for the same * See also S 143 ante 


R. 2. [S 94 Cf S 122] Aliordeib, notices and other 
documents leqwired b} this Code to be given to 
adnoiicet or ser\ cd OH any poFSon shhll be sened in the 
manner provided toi the service of summons 


1 In tbe manner provided for tbe eervice of cunmona —See 0 S ante 

This Rule IS not applicable to suits for recovery of rent under the Ben- 
gal Tenancy Act (Act VIH of 1885 as amended by Act IV of 1928), vide 
S 148, sub S (a) thereof 


R. 3. [S 044 ] The torms t/iicn in the With 

such \ariation as the ciioumstances ot each 
.ppenditi/'’^™* way rociuire, shall be used for the pui poses 

therein mentioned 
[1877— b 644] 

Local Amendments 

RANGOON 

The lolloiMUg shall be odGed to O 18 B 3 — 

The iToids or such forms as may be prescribed by the High Court of Judicature at 
Baogooi] shall be inserted after the word Vppend ces 
1 Use of forms in appendices —Sr« tbe case noted below 1 


OUDH 

The following is added as 


Local Amendments 
K 4 — 


4 Except as otherwise provided in every lolerlocutoiy proceeding and m every 


Order 48 Rule 1 — Note I 

1 (1890) 26 Cal 121 (126 l''i) 

2 (18J9) 20 Gal 121 (126) 

(1J27) 1927 Pat 318 (318) 

3 (I92t) 1924 Nag 293(299) 


(1BG9) 11 Suth W R 290 (290) 

(1924) 1924 Nag 271 (275) 20 Nag L R 145 
(1921) 1021 Pat 428 (129) 

Order 48 Rule 3 — Motel 
(1897) ’I Cal 766 (772) 
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M1SC£LXiA1«E013S 


SCH 

proceeding after decree m the tml Court tlic Court may citlier on the applica 
tion of auy party or oi its onn motioa dispen&e Mitli service upon any defen 
danl wUo has not appeared or upon nuT defendant avho has not filed a written 
statement 


ORDER, SLIX 


CiLlBTERED HiGH GoUBIS 

R. 1. IS 63G ] Notice to produce documents, suinmonseo 
Who may serve ’witnesses, and every other judicial pioce^^ 
processes of High issiied in tlic excrcise of the original civil juixs- 
diction of the High Court, and of its niatii 
nionial testamentary and intestate junsdictions, except siun 
nionses to defendants, writs of execution and notices toies^on 
dents may be seized by the attorneys in the suits, or by persons 
employed by them, oi by such other persons as the High Coiut 
by any rule or order, directs 

iSee Ss IIG to 120 and Ss> 121 to 131 ] 


1 Order by persons employed by them 

Persons cmplojed by ^(torne> means persons in their rceuldf scntc^ 
'ind not persons engaged for a special purpose Thus a \'illage headman spe 
cully employed for serung a nonce is not a person employed by the aliorncj 
within the meaning of this Rule * 

Orders 49 to 51 arc not applicable to the Rangoon Small Cause Coun» 
\jdc S 111 Cl id) of Act VII of 1920 fThc Rangooon Small Cause Courts 
Act) 

R, 2. P^GW*] N'oihing tn tins Schedule shall he deemed 
hmit o; otherwise affect any Hides m force (it ihc 
Seving in resect commenccmcnt of tins Code for the taling ofen 
dence or the lecordmg of ludgmenis and orders h]) 
a Chartei ed High Court 


S 157 ] 

l Scope of the Rule 

S 633 of tlic old Code provided lltai the High Court shall 
dcncc and record judgments and orders ui such manner as it by rule from 
to tunc directs * Where Rule* Iiad been framed under that section and wef^ 
in force at the tmic of the jjassing of this Code the Rules of the 1st 
IS to the mode of taking evidence and of recording judgments would ro 
affect those Rules * 


0(<t«r 49 Rule t— Note 1 
I (19.C) 192C Cal 977 (976) 


Order 49 RuU 2— Note J 
1 tSM(lS37)9AIJ93 (00)1 
3 (1929) 19:0 til 403(103) 
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R. 3. S The following ^«?fs sliall not apply to ( 

any Chattered High Couit m the exercise ot its 
oidiuar^ or oxtia^iidinaiy oiiginal cimI juris- 
diction. namelj •— 

(1) JluU 10 and Rule llj Clauses th) and (c) of Otdet Vll ; 

(2) Rule o of Oidei X; 

(3) Rule ri of Otdet XVX; 

(4) Rules J, 6y 5, 0^ lOy 11^ 14^ 15 and 16 (so tar as relates 

to the niannei ot taking eMdence) of Otdet XVIII, 

(5) Rules 1 to b ot Oider XX , and 

(G) Rule 7 ot Otdet XXXIII (so fai as lelatesto the mak- 
ing ot a memoiandum); 

and Rule 3’* of Otdet XLI shall not apply to any such High 
Court in the cxeicise ot its appellate jiuisdiction 

[Sec 116 to 12(1 ind Ss 121 to 131 ] 


BOMBAY 


Local Amendment 


lu a 3 ilio ^Totd and lOiinedialcl (ircced Dg Ptragrapli (G) ball be omitted aud tbo 
(ollOTMiig 1 arftgTOi)b thell bo insetted bet seen Paragraphs (5) ead (6) oaiself — 

(3 a) R 72 1 ol Order and 

For tbo T\ucd aud £guic$ R 3S occurring below item (G) oi R 3 the vo ds aud figures 
Ur 31 and 35 shall be substituted 
The loUoniDg clause shall bo inserted as clause (1) same]} — 

(1) R. 31 \ of 0 3 

lor thecsAstiog clause (1) the following shall bo substituted namely — 

Ua)Rr lOsudU clauses (b) and (c) and Hr 19to36of0 7 
Below clause (1 a) the (oUowing shall bo insetted namely — 

(1 b) Rr 11 and 12 of 0 8 

I'Slo f clausa (6) the (ollowiug shall Ui insorted uamel) — 

(7) Rule 39 of 0 41. and 
The following shall be added as R 4 — 

4 Under S 123 Paragraph 2 Clause (1) of the C>\U 1 rocedure Code of 1908 the C 
following power is delegated to tbo Registrar of the High Court Appellate Side 
Lombay 

aVheto on a memorandum ot appeal presented witbia the time prescribed for the 
same the whole or any part of the fee prescribed by the law for the time bemg in 
force relating to Court tees has not been paid the Registrar may m his discretion 
alio V the appellant to pay tho whole or part as the case may be of such Court 
Ices aud may admit the appeal to the leginter even though the subsequent 
payment of Court fee may baae been made after the time prescribed for proven 
tatiou of the appeal 

1 Application of O 41 R 10 to Chartered High Courts —See \ote 3 to S 117 ante 


ORDER L 

PR05'IXCIiL SmOiL CiUSE CoURTb 

R. 1. [^ew] The ptovisions heteinaftet specified shall not ( 
extend to Coutts constituted undet the Prouncial 
Provincial Small Smull Cttuse Colit ts Act, 1887, OT to Courts BXCt- 
Cau.e Courts cisiny the jtit Isdiction of a Court of Small Causea 
undet that Hci, that is to suy — 
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PEO\I^CIAIl Small Cause Courts 


SCH. 


(a) so much of this Schedule as relates to — 

(i) suits excepted from the cognizance of a Court of Small 

Causes or the execution of decrees in such suits ; 

(ii) the execution of decrees against immovahJe property 
or the interest of a partner in partnership property; 

(lii) the settlement of issues; and 

(b) the folloiiing Rules and Orders ^ — 

Order II, Rule 1 {frame of suit); 

Order X, Ride 3 (record of examination of ymrties); 
Order XF, except so much of Ride 4 as provides for the 
pronouncement at once of judgment; 

Order XVIII, Rides J to 12 (evidence); 

Orders XLI to XLV (ap>peals); 

Order XLVII^ Rules 2, 5, 5, 6, 7 i^'eview); 

Order LI. 

[See S. 7 and 0. 20, R. 4.] 

1 ProvinciKi Stn&U Cause Courl<'~5«e Holes to S 7asdHote8toO 20 R i,ani< 


ORDER LI. 

Presidexoi’ Small C^use Courts. 

R. 1« [New.] Save as provided in Rules 22 and 83 of Order 

V, Ridf$ 4 and 7 of Order XXI, and Rule 4 of 
cfuiVcourV* Order XX VI, and hy the Presidency Small Cause 

Courts Act, 1882, this Schedule shall not extend to 
any suit or proceeding in any Court of Small Causes estayiished 
the toions of Calcutta, Madras and Bombay. 


0 to proceedings under S llSofth® 


s msr Is* 


Local Amendment* 

ALLAHABAD 

Add tlie follotviug as 0 62, R 1 — 

"1 Rule SS of 0 41 flliall appl}, so far as i 
Code " 

BOMBAY 

The following shall be added as O 62 — 

“""’“'“V* ‘'iff 

under S 115 to proceedings underS 115 of the C c 

OUDH 

After 0 51 add the following as O. 52 — 

“Rule 33 of 0 41 shall apply, so fat as may bo, to proceedings under S 115 oft 
Code “ 

RANGOON , f.,, 

"Order 52 — Buies of procedure to be followed lo the Ippclbte Side of the liigu to 
of Rangoon [Omitted J 

Order 53 —Rules for the conduct of suits In the Small Cause Court at lUii#o 

[Omiltod i , . . 

Order 54 — Rules for the classllkatioa and arrangement of Civil Records [Umur< j 


SIND 


Add the following as O 52 — 

Applicability of R 38 
of O 4lto proceedings 
under S 115 


■•1 Rule 33 of 0 41 ihall apply, so far as 0*7 
to proceedings under b 115 of the Code *' 
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APPENDIX A 

PLE \DINGS 


(1) TITLES OF SUITS 

IN TUL COLr.T ni 
\ B (>i Jcl JfjO’ipttiji 0)iJ i(Siii()iCt) 
njiimt 

C D (i* n Jf'ervp* KMlfHM) 

(2) DESCRIPTION OF PARTIES IN PARTICULAR CASES 
ILe S«crct&rT o< St it« tor Iiidn ut (.ouacil 

The Advo ato C cni'rit of 
lUe ColUctQC of 
The State of 

he \ B Conipauv Limited bavins tu resutced olnce a> 

\ B a publio ofScer ot the C D Compan) 

K B (fljjl tiescrtption and rttiJtnce) on behalf of himself sai all other cteditoca of 
C D , late of (c Id descnptinn and rrsidenct) 

A E (add Jrjcrtpficni and rcsulence) on behalf oi biuiaelf and all other holder* of 
debentures i‘»ued by the Companv Litnit«d 

The Official Receiver 

A B a minor (add deicrtpfion and residence), by O D [or by the Court of Wards], 
bis next friend 

K B (add deseriiJlion and re$idence), a person of unsound mind [or of weaV mmd], 
by C D , his nest friend 

A B, a firm cairjing on business in partnership at 

A B (add descripfion and reriJenee), bv his constituted attorney C D {add descriptton 
and residence) 

A B {add description and residence), Shebait ot Tbakur 
A B (add description and residence), executor of 0 D , deceased. 

A B {add description and residence), betr o/ C P , deceased 


PlavUtJf 

De/endant 
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SCH. 


(3) PLAINTS 

^o 1. 

MONEY LENT 
[TitU) 

A i) , the ibo\e namcil plaintilT states a^foUows — 

1 Oil the clay of 19 , he lent the dcfeuJaot 

rupees rcpi) able oo the day of 

2 The defendant has not paid the same except rupees paid on the 

day o! 19 

[1/ the plaintiff daunt exemption from any law of fuuifcifioH, say — ] 

3. The plamtiQ Mas a minor [or )n<!anc] from the day of tdl ibe 

day of 

i [I'ncfe sliouing lUien the cause of action arose and that the Court has jum hclson ] 

5 The a due of the subject matter of Jie suit for the purpose of jurisdictiou i: 
rufccs and for the purpose of Couit fees is 

rupees 

6 The plaintiS claims iupce« ovith interest at jerreut ftou 

the dav of 19 


No 2 

MONEY OVERPAID. 

{Title ) 

.1 D , the abo\e named plainlin, states as follows — 

1 On the div of 19 , the plaiutiS 

and the defendant agreed to scU bars of silver at anua* r«‘ 

tola of fine siher 

2 The plaintiff procured the said b»rs to be assayed by E F , who was 

defendant for such assay and t F , declared each of the bars to contain 1 oOO tons 
finesihec and the plaintiff accordingly paid the defendant rupees 

S Each of the said bars contained only 1 200 tolas of fine silver, of which fact t t 
plaintiQ was ignorant when he made the [laymeut 

i The defendant has not repaid the sum so oierpaid 

^Astnpnrot 4 on I 5 o/ Forin No 1, and rehr/cloimed 3 


No 3 

GOODS SOLD 4T K 1 IXED PRICE AND DELINFRED 
{Title ) 


A R , the aboie named plaintiff si <tcs as follows — 

1 On the daa of 19 L F , sold and delisvied W l“* 

defendant [one hundred ba rcls of flonr, or the goods mentioned in the schedule hereto sno ' 
or sundry goods]. 

2 The defendant promiacd to t>a) rujiees for the said goods on (leI*^‘*J 

[or on the day of , some day before the 2 latnt nos filed] 


3 lie has not piid the same 

4 i. F died on the laj of 19 . Ry hi, U 

appointed bis brother, the plaiatiS, his executor 

[di in partis 4 and S 0 / horm No 1 ] 

7 The plaintifl as executor of / F claims [I eltef claimed] 


will h* 


No 4 

GOODS SOLD VT \ REtbONVBLE PRICK INDDFLUERFD 
(rule) 


1 1) , the above named plaintiff, states as follows — 

1 Oo lb, J.J ol W . P',!”''® fir, miJ* 

to the defendant [tun try arheUt of house /urniUre], but no express agreemeot wa 

as to the price 

2 The goods were reasonably worth rupees 

3 The defendant has not paid the money . ^ . ,1 

U* »»* rares. 4 aad i 0 / Forwt No I, and Rehe/ eUmel J 
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No 5. 

GOODS \I\DE \T DLFiADVNTbRLQUFST, VNDNOI ACCEPTED 

[rule) 

d D the ahoTc named ^Uiutifl, aa follo«a — 

1 On the da> ol 19 E F agreed wjth the plaiatifJ 

that the pUmtifl should m^Vc for him [»r talles and fifty cfiutn] and that E F should 
pa; lor the goods ou dclircrj rupees 

2 The ilamlifl made the goods aud on the day of 10 , 

o^cied to deluer them to E F aud has ever buico been ready and uilliQg so to do 

3 L F has not accepted the goods or paid tor them 

[Ji tu pant 1 and 5 of term No 1 and relief claim I ] 

No C 

DEHC1LN(.\ DION V HE S\LL [GOODS SOLD VT VLCTION] 

ir.l/e ) 

U U the aboac named {UiuttS sttUs as follows — 

1 Ou the da> ul 19 the plamtid put up at auction 

‘Undr) [j/oixfi] subject to the rouditioii that all goods not paid for and lemored by the 
purchaser wilhm [Irn days] alter the tale should be re «old by auction ou his account of 
uhicb conditiou the defendant had notice 

3 Xho defendant purchased [one crate j ciockeij) at tho auction at the puce of 
rupees 

3 The lUintid was ready and williug to delner the goods to the defendant ou the 
date of the sale and (or [ten dayt] after 

i The defendant did not tale away the goods purchased by him nor pay for them 
Mithin [ten after the sale nor afterwards 

9 On the day of 10 the plaintifi re sold tha 

[crate of ero Kery} ou account of the defendant by public auction for rupees 

C The expenses attendant upon such re sale amounted to rupees 

T The defendant has not paid the deficiency thus arising amounting to 

rupees 

[Ij III jarar i and 5 of i out No 1 onj etai ci } 


No 7 

isERN ICES tr A BEASONAbLE lUTE 

) 

A h the aboTC named ylaintii! slates as follows — 

1 Lelween the day of 19 and the day of 

19 at plaintiS [excettrt ttiilry dianings designs 

01 d dtagram«3 for the defendant at bis request but no express agreement was made as to the 
<um to be paid for such seriices 

2 The serM es lere reasonably worth ruyiees 

3 The defendant has not pa d the money 

[ Is in 2 ara i 1 and 5 of For h No 1 o 1 Relief cini i el ] 

No 8 

SEBMChSAND ilATEBIALS AT A RE ASON \BLE COST 

(Tiffe ) 

A 13 the aboic named plaintill slates as follows — 

1 On the day of 19 at the plaintiff 

built a house [known as No lu ] and furnished the mateii il> 

therefor lor the defendaut at his request but no express igieement was made as to the amount 
to be paid for such work and materials 

i Tha work done and materials supplied were reasonably worth rnpees. 

3 Cha defendant has not paid the money 

[At in paras 4 and 5 of Fon tNo 1 an 1 Relief clan i«d ] 
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No 0. 

USE AND OCCUP \TI0N. 

[Txtlt ) 

A B, tliQ abo\e named plamtiH executor of the will of Y 1’, deceased, states as 
follows — 

1 That the defendant occupied tbe [house No i Street], per 

mission of the said X Y , from the da> of 10 , until the 

day of 19 , and no agicemant waa made as to pap 

ment for the use of the said premises 

2 That the use of the said premises for tho said period was rcasouabl) worth 

rupees 

3 The defendant has not paid the monea 

lAt t» paras 4 and S of Fot in No 1 ] 

C The plaintiff as executor of JT Y claims [PWie/ ^/niwirf] 


No 10 

ON \N IWlIlD 
iTilU) 

A B , the shore named plamtill, states as follow^ ^ 

1 On the day of 19 , the plaiutifi and defeoiaa*' 

haring a difference between them concerning [a demand of tho plaintiff for the price of 
barrels of oil which the defendant refused to paj] agreed in writing to submit tbs diScron a 
to the arbitration of £ F and O U , and tho original document is annexed hereto 

2 On tho day of 19 , the arbitrators awards I that the 

defendant should [pay the plaintiS rup«e»] 

3 Ths defendant has not paid the money 

[Imiparas 4 and 5 o/rorn» No 1 and refi#/ cJaime f ] 


No 11 

ON A FOREIGN JODGMEN’T 

(Tiffe.) 

A B, tho above named plaiiitill, states as follows 
1 On the day of 19 , at 


, in the State [o' 
' I'uit 


9 Tho defoodant has not paid the money. 

[Ji »n porrts 4 and 5 o/For»u No 1 and refir/ cfaiiuc f ] 

Na 12 

\GV1NST SURETY TOR PAYMENT OP RFM. 

(r.«« ) 

A D , the aboTo named ptamtiff, states at follows — 

1 On the day of 10 ,E F , hired from the p' 

for tho term of years, the Choa,o No , 

at the annual rent of mpecs, payable [monthly] 

2 Tho defendant agreed. In consideration of the letting of the premises to r • 
guarantee the punctual payment of the rent 

3 The rent for the month of 19 . amounting to 

bat not been paid 

llf,by th4 (trmt of lh$ agnemenl, notut itttiuired to U gtien to the surfl'j, 

4 On tho day of 19 , tho plaintiff gare 

detondant of the non-payment of the rent, and demanded jayment thereof 

a The defendant has not paid the same 

(ft t.i paras I and i of lerm No I ai J rthtf clan'tti ) 


iliLti’ 
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^o 13. 

EUl \CH OE \GRECMEXT TO PERCH \SE L\ND 

{XilU ) 

1 B the above name! pUinUil sta(c> as {oIIow» — 

1 On the o[ 19 the pluutifl and detendaut 

Cl ''cd into an agrccncnt and the ottgina) document is hereto annexed 

[ r on the dav ol 19 the plaintif! and defendant 

ra tuallv agreed that the I laintif! should xeli to the dofcudaut and that the defendant ^hould 
p-r>.ha e ffuri the plajntifl fo'tr Lighaa ol land in the Ttllago o£ 
f ' rapecs ] 

2 On the dav ot 19 the iliinti0 being then the 

ao^olute orvner of the propi.r(a [and the <ainc being tree (com all incumbrances as was made 
ta appear to the dcfcndaotl tendered to the defendant a sufhcicnt instrument of transfer of 
the same [cr avas rcadN and willing and is still reads and willing and oScred to transfer 
the same to the defendant bv a sufncicnt instrument] on the pavnient bv the defendant of 

cum agreed upon 

3 The defendant has n t pa>l thamanov. 

lanVoofI r»i 1 and relief cl Xti’ie ^ ] 

Local Amendment 

Can tl the w d L aid sub mul ther f r tin* « rl 

I gha 

No 14 

N T ^EL1^ ntlNG ‘.OOPS <;OLL' 

(T.«r ) 

A IS the above named plamuf! states as follows — 

1 On the dav of IJ the plimtili and defeudaut 

inutuallv agreed that the defendant should dehicc CoQ^ hundred barrels of dour] to the 
plaiotiS on the dap of 19 and that the plaintiS should pay 

therefor rupees on deliaery 

2 On the [taid] dav the plaintiff was ready and wiUiog and offered to pay the defendant 
the said sun upon deliverv of the goods 

3 The defendant has not delivered the goods nnd the plaintiff has been depineJ of the 
profits which would have accrued to him from such deliaerv 

[Asiiipaiai land&c/Fo>n No 1 a 1 1 ithef elain td ] 


^o 15 

WRONGFUL DISMISS VL 
{Title) 

A D , the above named plaiuttCf, states as follows — 

lefendant 
r in the 
plaintiff 

rupees [monthly] 

2 On the day of 19 , the plaintiff entered upon the 

service of the defendant and has over since been and still is, ready and willing to continue 
in such service during the remainder of the said year whereof the defendant always has 
bad notice 

3 On the day of 19 , the defendant wrongfully dis 

charged the plaintiff, and refused to penmt him to sene as aforesaid, or to pay him for his 
services 

[.is >ii pains i and 6 of Form No 1, and telief claimed} 

No 1C 

BREACH OP CONTRACT TO SER\ E 
(Ts«e) 

A B , the above named plaintiff, slates as follows — 
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1 On tho day of 19 , the plamtifi and defendant mutuallj 

agreed that the plaintiff should employ the defendant at an [annual] salary of rupce> 

and that the defendant should serre the plamtiS as [an artist] for the term of [one year) 

2 The plaintiff has alirajs been ready and willing to perform his part of the agreement 

[and on the day of 19 , offered so to do] 

3 The defendant [entered upon] the service of tho plaintiff on the above mentioned di}> 

hut aftenvaids on the day of 19 , he refused to servo the plaintiff ai 

aforesaid 

[Ij 111 jpflrns 1 and S of Foim No 1, and TieUef cfuinted] 


No 17 

1G\INST \ BUILDER FOR DEFECTIVE WORKMANSHIP 
(Title) 

1 B the above named plaintiff slates as follows — 

1 On the day of 19 , the plaintiff and defendant eutarel 

into an agreement and the original document ts hereto annexed (Or state the tewr of I 
conlracl ] 

[3 The plaintiff dulj performed all the conditions of the agreement on his part ] 

3 The defendant [built the house telctrcd to an the agreement in a had and viui^ocVniia 
lite manner] 

(is til ]>aias 4 nwd 5 of Form No 1, and Relief claimed ] 


No 13. 

ON A BOND hOR TUB TIDELITV OP V CLERK 
(Title ) 

J D tho above named plamtifl, stales a« follows — 

1 On the day of 19 , the plaintiff took E i 

employment as a cletk 

2 In consideration thereof on tho 

agreed with tho plaintiff that if L F should not ' 

plaintiff, or should fail to aeconut to tho plaintiff fe 
{orty received by him for tho uso of the plaint 
whatever loss ha might snstsin by reason thereof not exceeding 
rupees 

[Or 2. In consideration thereof, tbo defendant by 
self to pay the plaintiff tho penal sum ol 

L F should faithfully perform bis dutiesas clerk and cat^ . _ - h ua. 

iccount to tho plaintiff for all moneys, aridcnces of debt or other property which buou' 
any time held by him in trust for the plaintiff the bond should be void ] , 

[Or, 2 In consideration thereof on the same date the defendant esocutel a ./su 
favour of the plaintiff, and the original document is hereto aunezed] 

3 llcCvvccn tho day of 19 , and the tslbe 

ol 19 i i received money and other property, amountii'# ^ 

value of rupees, for the uso of tbo plaintiff, for which sum be * 

Kcouutcd to him, and the same still remains due and unpaid 

~ [ Is III porur 4 anl 6 of torm No I, and Relief clattned ] 


No 19 

liY TEN VNT AGAINST LANDLORD, WITH Sl‘I-CI\L DVMACL 
(Tiffe). 


1 B the above named tiaintifl, states as follows — i, <r<.i 

1 On Iho day of IJ . the difcnJaut, b’’ * ,hal<'=> 

instrument lot to the plaintiff [tbo bouse No , StreetJ n- . j,jfj»l 

cl years, contracting With the plaintiff, that he tho plaintiff. 

icprciciitatlves should quietly ciijoy possession thereof lor tho said term pUicU'f 

2 \11 conditions were fulfilled and all things happened necessary to entitle Ibe f 

to maintain Ibis suit . niis 

d. On the day ol 19 . during the said term / ■ 

was the lawful owner of the said house, lawfully evicted the jlalutiff thereforui. 
w Itbholls the possession thereot from him 
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4 TLe plaiatifl vras thcrcb\ [ircTcnlcd {com contiouiDg the business of a tailor at 
the «aid jlice, was compelled to cxp>.ud rupees iii moving and lost the 

custen c‘ ' II , and 7 / bv such Tcmosal]. 

[45i«j'ar<iJ i and 5 o/ torm }to 1 a«<? Prlif/ rlitimfil] 

No 20 

ON \i; \GKEEMENT OF INDfllNlT^. 

{Tttlt) 

1 3 the above named plaintkfl states as follows — 

1 On the darof 19 the plaiutiS and defendant leins 

pailneis in trade under the ftvlc of 4 D and C D dissolved the partnership and 
muluallv agreed that the defendant should tahe and beep all the partnership propertv piv 
all dclt« ci the firm and indGmiiitv the plaiutiil agvmst all claims that might be made upon 
li m cn ac>.ount of any Indcbtcdue'-s of the firm 

2 The pUiutifi dulv performed all the conditions of the agreement on his part 

2 Ou the darof 19 [a judgment was recovered 

acain^l the lUmtifi and defendant by L t In the lligli Court of Judicature at 

upon a debt duo from the firm to f h ind on the day of 

19 ] the plainufl paid rupees [in satisfaction of the sime] 

i Iho defendant has not paid the same to the plaiutiQ 

^4jiiiy«r(ii 4 ond 5 ofPf'rt No 1 tin I UeUef tint irH 

No n 

I'ROCLIUM 1 UOl‘ERT\ b\ rRNlD 
(Tirfe) 

4 the above named platutiO states as follows — 

1 Oithe day ol 19 the defendant for the purio<e 

cf inducing the plaintifito sell him cettaio good* represented to the plaintiQ that [ue the 
defendant was solvent and worth rupees over all his liabilities} 

3 The pUmtill was thcrebv induced to sell [and deliver} to the defendant [drv goods} 

cl the valne of rupees 

Z The said repre entatioos were faUe [cr ilaU the partxc ifar faUtltoodt] uid were then 
known Ir the defendant to be so 

4 The defendant has not paid for the goods [.Or t/ the goods Here xiol delnereJ] The 
(laintid in preparing and shipping the goods and procuring their restoration espendod 

cut CCS 

[ISlitjarne l aui i of Ton i Ho l onf ref le/ claimed} 

No 22 

FR\LDULLNTL\ PROCURING CREDIT TO BE GIN EN TO ANOTHER PERSON. 

(Ttlfe) 

1 B the above named plaintlU slates as follows — 

1 On the day of 19 the defendant represented tu 

the tbsC S F «js egfreat aod <0 ccedrt xad xioctb rupees oter-tU 

his liabilities [or that E h then held a responsible situation ana was in good circumstance 
and might safely be trusted with goods on credit} 

2 The pi lintifi was thereby rnduced to sell to E F [nee] of the value of rupees 

[on months credit} 

3 The said representations were false and were then known by the defendants to be so 
and were made by him with intent to deceive and defraud the plaintifi [or to deceive and 
injure the pUintiB] 

4 H F [did not pay for tho said goods at the ospiration of the credit aforesaid or} has 
not paid lor the said nee and the pUiotifi has wholly lost the same 

[As in paras 4 and 5 o/ Form No 1 and retie/ claimed} 

No 23 

POLLUTING THE N\ \TEE UNDER THE PLAINTIFF S LAND 

{Title) 

4 B , the above named plalntiB, <tates as follows — 
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1 The ilaiDtid IS, aud at all tbe tunes hereiQaftcr mcationcd was possessed of certaa 

land called andMtuatsiQ and of a well tbereiQ, and ofwatet m the well, aeJ 

was entitled to the use and bonent of the well and of the water therein, and to hare ccrUoi 
springs and streams of water which dowed and ran into the well to supply the same to flow ct 
run w ithout being fouled or polluted 

2 On the day of 19 , tho defendant w rongfully fouled and polluted the 

well and the water therein and the springs and streams of water w hioh flowed into the well 

3 In consequence the water in the well became impure and unfit for domestic and otbec 
necessary purposes and the plamtiQ and his family are deprived of the use and benefit of the 
well and water 

[ Is in pai as 4 and 5ofl arm No 1 , and Eeluf cfamiedj 
No 24 

CiRRllNG ON A NOMOUS M4NUFVCThEE 
A B , the above named plamtifl, states aa foUovrs — 

1 The plaintiff is and at all the tunes hereinafter mentioned was posscs^cd of certs a 

lands called , situate in , 

2 E\cr since the day of 19 the defendant has wrongfully caused to 

issue from certain smelting works carried on by the defendant large quantities of oflensire *ea 
unwholesome smoke and other vapours and noxious matter, which spread themselves over ana 
upon the said lands and corrupted the air, and settled on the surface of the Unds 

3 Thereby the trees, hedges, herbage and crops of the plamtifl growing on the * 
were damaged and deteriorated in value, and the cattle and livestock of the pUintin 
the lands became t 

4 The plain 

might have done . 

has been prevcntcc. _ ^ 

he otherwise would have bad 

[Assnpatds iand&o/ Form No 1, and Jlrlie/ claimed] 

No 25 

ODSTUUCTIhO A RIOUT OP W VY 

(r*<fe) 

A B . the above named plamtifi, states as follows — > i fa 

1 The plaintiS is, and 'at the time hereinafter mentioned was, possessed e 

house in the village of ) y j 

2 He was entitled to a right of way from the {house} over a certain held 
highway and back again from the highway over the field to the house, for bimse 
tenants [with vehicles, or on foot} at all times of the year 

3 On the day of 19 , defendant wrongfully obstructed the *** 

that the plaintiQ could not i>ess [with vehicles or on foot or in any mannorj along 
{and has ever since virongfully obstructed the same] 

4 (State special damage if any) 

[Is in paras i and & of Term No 1, and Rrhs/cfaimrJ] 

No 2C 

OB&lHl.CTlNa A IIIGHV. \Y 

(rsfZe). : 

1 The defendvut wrongfull) dug a trench and heaped up earth and stones iu tb« f 
V i-v, iisn i|nr t'cn to «n ns to nbvtnirt it i 


[ Is »n paras. 4 and 5 cf Form Ao 1, and Ileht/ clainieJ) 
No 27 

DUEI.TING A ttATUl COLltSE. 

(rs«<) 

riL-o\e named t'a at S, state* as iollowe 


.< n , the 



I 
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1 The (laiatifl i*: and at (he time hereinafter mentioued N^as possessed of a mill 

s I jated on a [stream] hnoxTQ as the in the ullage of district of . 

2 bv reason of 'Ucli loase sion (he pluntifi was entitled to the flow of the stream for 
McrsiDg the mill 

3 On the da' of 19 tho defendant by catling the 

bank of the stream wrongfully di'cited the water thereof so that less water ran into the 
p'amt fl s mil) 

1 By reason thereof the plaintiS has been unable to grind more than 
saels per day whereas before the sa d lisers on of w'ster he was able to grind 

sa..b» pvt d»' 

[Ji tn 2 rros 4 o id 5 o/ lorn Vo 1 anl relief claimed ] 

No 28 

OrSTRLCTINO RIGHT TO USE W \TEU FOR IRRIGA^TIOV 
(TtWe ) 

d B the aboTc named plaiutifl states follows 

1 PlaiDtilI IS and was at (be time hereinafter mentioned possessed of certain lands 
situate I c and entitled to tabe and use a portion of the water of a certain stream for irrigating 
the said lands 

2 On tho day of 19 the defendant prevented the 

P'aintifl from taVing and using tho said portion of the said water as aforesaid by wrongfully 
^ Irueting and diverting the said stream 

[d* fi para?. 4 and %» e/ J orm Vo 1 and reiie/ efa»w fd ] 


Iso 20 

INJURIES CbLsED B\ NEGLlGEbCE ON b K4ILR0AD 
{Title ) 

•d L the above named plaioUff slatos as follows — 

1 On the day of 19 the defendants were common 

carriers oi passengece by railway between and 

2 On that day the plamtifi was a passenger in one of the carriages of the defendants on 
the *aid railway 

3 While be was such passenger at [or near the station of 

or between the stations of and ] a collision 

occurred on the said railway cau‘cd by the negligence and unskillulness of the defendants 
servants whereby the plaintill was omch injured [having bis leg broken h s 1 ead cut etc and 
htate tie ipectal damage if any os] and incurred etpense for medical attendance and is 
Permanently disabled from carrying on his former business as [a salesman] 

[As in parai 4 and 5 of Form No I and relief doinicd ] 

[Or thus —2 On that day the defeodanta by their ssnanta so negligently and 
nnsa-iBulty drove and managed an engine and a tram of carnages attached thereto upon and 
along the defendants railway which the plaintiQ was then lawfully crossing that the said 
engine and train were driven and struck against the plaintiff whereby etc as tn para 3] 

No 30 

INJURIES CtUSED B\ NEGLIGENT DRIVING 

(rttu) 

1 B the above named plaintiff states as follows — 

1 Tho plaintiQ is a shoemaker carrying on business at • 

The de'endant is a merchant of 

2 On the day of 19 the plaintiS was walking 


and control of the defendants servants was negbgently suddenly and without any warning 
turned at a rapid and dangerous pace out of Middleton Street into Chowiinghce The pole of 
the carnage struck the plaintiS and knocked him down and he was much trampled by the 
hoiBcs 

2 By the blow and fall and itamplmg the plaintiff 8 left arm was broken and he was 
bruised and injured on the side and back as well as internally, and in consequence thereof 
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tbe plaintifl was for four months ill and in snfleting, and unable to attend to Ills buslueis ml 

Incurred heavy medical and other expenses, and sustamed great Joss of business and profits 
[ Is 1)1 parns 4 and 5 of Form Ifo 1, and relie/ claimed ] 

ho 3i 

FOR MALICIOUS PROSECUTION 
(Tittr.) 

I B , the above named phmtifl, states as follows — 

1 On the daj of 19 , the defendant obtan.l a 

warrant of arrest fiom 

[a ^lagistrate of the said city, or at Ihe eate ntay be] on a charge of 

, and the plaintiQ was arrested thereon, and imprisoned Kr 
(days or hours and gave bill m the sum of 
rupees to obtain his release] 

2 lu so doing the defendant acted maliciously and mthout reasonable or probiblociU r 

3 On the day of 19 , the Magistrate dii.ini»«td tli 

complaint of the defendant and aujuitted tho plaintiff 

4 Mai . . ' 

supposing th 

of the said a 
plain till sufli 
was injured 

went and in ^ 

ttj tn prtras 4 and 5 oj Form No 1, and relttj clamed] 


No 32 

MOYE4DLES WRONGFULLY DCTtlNED. 
ITUU) 


1 D tho above named ilaintifl states as follows 

1 On the daj of 12 , plaintifl owned [or j* 

alioici»7 n njht to the posirsiioii] the goods menliODcd In the schedule hereto Ann 
tor (Icrcnbe tie ijoods] the estimated value of which is tupce» 

2 Front that day until the commencement of this suH tho defendant has detalue' 
same from tho plaintiff 

3 Before the commeiiceuient of the suit, to wit on tho di) ^ 

19 , tho plaintiQ demanded tho same from tho defendant, but he tc>e ^ 
deliver them 

[li iM jiaros 1 rtnd 5 of Form No 1 ] 

G The plaintm claims — . , , ,r 

(1) delivery ot the said goods, or rupoci in cave e 

cannot be had , 

(2) rupees compensation for tho dotention thereof 


The 5eAc<lu(r 


No 33 

AGtINST 1 hBVUDULENT PURCHVSER AND IIIS TR\N=iFi- REF WITH NOTICI 
(Title ) 

.1 n , the above named plaintiff states as follows — 

1 On the day of 19 , the dcfemlant O B. ,j„t 

pnrpose of inducinc the pUlntifl to sell him certain goods, represented to ibo pum»i 

{he was soWcot and worth rupoes over all hU liablUlIoi) 

2 The plalullfl was hereby induced to soil sod deliver to C -P I*”'* 

boxes cf tea], Iheestlmaled valuoof which Is rnpcei w n lo 

1 Tho said representatloof were false, and were then Vnown bv L t' 

*■0 [or at tho time of nuking the raid representation*, C D was liuolvcnt 
hlms«i| to be so ] , coaii 

4 C D afletwardi tranilerred the said good* to the defendant t F vrithou 
deration [or who had notice of the tsUltyof the representatlcio] 


1 . 
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[ It «>i ptras 4 dN<f 5 of Form 2fo 1 ] 

7 The plaintifl cUims— 

(1> dchverv of the said gooda oi rupees in cisc deliver} 

cannot bo had 

t’l riipoct loinpeusatioii (or Iho detention thereof 

No 34 

RbSClS.S10S Oh \ CONTRVCT ON THE OnOUND OP MIST 4X1 
(Tif/r ) 

J B the aboae named plaiiititl at )t<>» aa (aIlaM-> — 

1 On the day of 19 , the defendant represented 

to the plaintifl that a certain piece ol groutil belonging to the defendant, situated 
at contained [ten bigbasl 

2 The lUintiil «aa tbcrcbv induced to purchase the same at the price of 

rupees in the bcliel that the said representation naa true, and signed 
an agreement o( trhich the original is hereto annexed Hut the land has not been 
transferred to him 

d On the day of 19 , the plaintitl paid (he defendant 

rupees t> part of the purchaao money 
4 That the sail piece of ground containo I in (act only [tlve bighas] 

[d< in petrns 4 nnd S <>/ Form So 1 ] 

7 The pUin'ifl tlaims— 

(1) rupect rrilh interest (roin tho 

day of 40 , 

(2) that tho oail agreement bo delivered up and caocollod 


No 

INJUNCTION RESTIllINlKa WASTL 
tT.llr ) 

^ B , the above uamed pUintifl, states as follona — 

1 The plaintiO ii the absolute ovvnct of [detenbo the 
3 The defendant is m possession o( the same under a lease from tho plaintiff 
3 The defendant has [cut doivn a number of valuable trees and threatens to cut down 
many more lot the purpose ol ealc] without tho consent ol the plaintiff 
[d« sn paras I and 5 of Form No 1 ] 

G The plaintiff claims that the defendant bo restrained by injunction from committing 
or permitting any further waste on the said premises 

[Preniitory eompensahoamay also he clamird] 

No 86 

INJUNCTION RESTRAINING NUISANCE 

(7i(fe ) 

A Ii , tho above named plaintiff, slates as loUovvs — 

1 Plaintiff is.aud at all the times heroioaflcr mentioned was, tho absolute owner of [the 

house No , Street Calcutta]. 

2 The defendant is, and at all the said tunes was the absolute owner of [a plot of 

ground m the same street ] 

3 On the day ol 19 the defendant erected 

upon his said plot a slaughter house, and still maintaius the vame , and from that day until 
the present time has continually caused cattle to be brought and killed there [and bascansed the 
blood and offal to be thrown into tho street opposite the said house of tho plaintiff] 

[4 In consequence the plaintiff has been compelled to abandon the said hou^e and has 
been unable to rent fho same J 

[.li in para* 4 aHd 3 of Form No 1 ] 

7 The plaintiff claims that the defendant be restrained by injunction from committing 
or permitting any further uuisance 
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Ko 37 

PUBLIC NUISUJCE 
A B , the abo\e named plamtifi, states aa follows — 

1 The dcfemlaut has wrongly heaped up earth and stones oo a public road Vnown as 

Street at so as to obstruct the passage of the public, 

along the same and threatens and intends unless restrained from so doing, to continue and 
repeat the said wrongful act 

2 The plaintiS has obtained the consent lu wntiug of the AdTOcate General [or of the 
Collector or other offieet appointed m this hehalf] to the institution of this suit 

[As t» paras 4 and 5 of Form 1 ] 

5 The plaintiff eUima — 

[1^ a detlatation that the delendant la not entitled to obstruct the passage of the 
public along the said public road, 

(2) an injunction restraining the defendant from obstructing the passage of tfi® 
public along the said public roid and directing the defendant to remove tbs 
earth and stones wrongfully heaped up as aforesaid 


Bo 33 

INJUNCTION \G\INST THE DIVERSION OP A IVtlER COURSE 
[TtlU ) 

4 B the aboae named pUiQtiS, states as follows — 

Us»nPor.«No i7) 

The pUmtifl claims that the defendant be restrained by injunction fro® di«r6>^8 
water as aforesaid 


No. 39 

HESTOH ATION OP ^iOVEABLE PROPERTY THRE ATENED VflTH 
DESTRUCTION, AND FOB AN INJUNCTION 
{Title ) 

.4 B the above named plaintifl state* as follow^ — 

1 Plaintill IS and at all times hereinafter mentioned ua*, the owner of [o 


itunt 


esists Tor state any fads shotitny that the proj'erlifts of a hind that cannot ie 

2 On the day of 19 , he deposited the 

safe beeping with the defendant ..,1 

3 On the dav of 19 . be 

the same from the dcteudaiit and offered to pay all reasonable charges for tbo storage o 

4 The defendant refuses to delner the '^anic to the plaintiff and threatens to 
dispose of, cut or injure the same if roQuired to deliver it up 

6 No pecuniary compeusatvon would be an adequate compensation to the plaint* 
loss of the [painting] 

(As tfi paras 4 and 5 of Form No 1 ] 

fi The plaintiff claims— . of 

(A] that the defendant l>c rvsltaincd by injunction from disposing ofi ' 
concealiug the said [painting], 

(2) that he be compelled to deliver the came to the plaintiff 


I. PLEVtoiNGS 3867 

Ko iO 

I^TERPLE\DCR 

/ (rttic ) 

I li tbe above named pl^iutiQ states as follows — 

1 Befote the date ol the claims heteinsiter mentioned G 11 depo-itect \Mth the plaintitf 
^ocsfrile {herrojicrJyl lot ^salc Vcciaagl 

2 Tbo defendant C D, claims the came ai* alleged assignment thereof to him 

from G i7 ] 

d The defendant £ I aUo claims the simc [under aii order of G 11 trinsfcrriug the 
tame to him] 

of tbs defendants 

for charges and costs, and is ready 

il direct 

C The tint It not brought b\ collnsion with either of the defendants 
[liiu}arnt 1 fl«il 5 fi/For»»2fo 1]' 

9 The plamtifl claims — 

(1) that the defendants be ic..tramcd ba injunction from taking any proceedings 
againtt the plaindll m relation thereto 

(S) that the' bo re'iunc-l to interplead together concerning their claims to the said 
ptopert' 

((ijihal some person be aaibon ed to rcccue the said propertt pending rush 
litigation 1 

(t| that upen dcUTccing the -auie to such [peisouj the platntiti be discharged from 
all U-vbiliu to eubet of the defendants m celatton thcieto 


^0 41 

MlMlMSiflUTlOS BY CREDITOR OJf liEllkLP OR IUMEeLF kND VLL OTHER 
CREDITORS 
(TiGc j 

f D the abote named plainttfi suecs as follons — 

1 E F Ute of was at the time of hts death and his estato still is 

indebted to the plaictid m the sum ol [hoe uitc*' xat'iie t/ hhl nitd scanniy 

i/flnp] 

^ h i died on or about the da' of < By his 

last Will dated the day of ho appointed C D his executor Cor 

de'ised hts estate lu tru-’t ef or died intestate os the case nwa be] 

3 The will was proved by G D [or letters ol administration were granted etc] 

1 The defendant has possessed himself of the inoseahle (and immoveable o> the proceeds 
of the immoveable] propert' of F and has not ]«id the plaintiff his debt 
[Istipnrns 1 an J 5 of for* ( Vo 1] 

7 The pUintifl claims that an acconnt may be taken of the mo' eable [and immoveable] 
property oi i I dccea ed and that the same may te administered under tbe decree 
of the Court 


Ko 12 

\DtIlNISTKtTION BY SPECIFIC BEGATEE 

(r,«e) 

[4Her Forman 41 f hits] — 

[Omif laragialh 1 rt«<i eoiiinence jtaragraph 2] i. f , laie of 
died on or about the dav of 15) his last will, dated the 

day of he appointed C D his esecutor, and 

bequeathed to the plaintiff [here state the speetftc legacy] 
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lor paragraph 4 substitute — 

Tho defendant is la possession of tlie moieable propert) of i F and amongst other 
things of the said [here name the subject of the spectfte bequest} 

For the Commencement of paragraph t substitute — 

The plaintiff claims that the defendant may be ordered to deliver to him the said [here 
name the subject of the specific or that etc 


Ko 43 

\DMINISTR\riON ItY PEOUMAB\ LEG^TEF 
(Title ) 

(Alter i orii Ifa 41</ia«]— 

[0 1 it paraaiajh 1 and subihfule for jatagraph 2J £j I , Hlc of 

, died on or about the daf of Hjhfslast 

Will dated the day of he appointed C J> his exeentor 

and bequeathed to the plaintiff a legacy of rupees. 

In prtiflQKiph 1 legacy for debt' 

tuolher forii 
(Title ) 

I r the above named plaintiff atalog as follow^ — - 

1 1 R of E lu the died on the day of 

lly his last will dated tho dij of he appointed the defendast 

ind V N [who died lu tho testator s lifetime} his executore and bequeathed his property 
whether moveable or iinmoTeable to his oxcoutors in tniat to pay the rents and income there 
of to the plaintifl foe his life , and after his decease and m default of his having a son 
should attain twenty cue or a daughter who should vttain that age or marry upon trust as M 
his immoveable property for the person who would bo the testator a heir at law and as to hie 
moveable property for the persons who would be the testator g next of hin if he had die 
intestate at the time of tho death of tbe plamtiff an 1 such failure of his issue as aforesaid 

2 The will was proved by the defendant on tbe dav nf 

The plaintiff has not been married 

3 The testator was at his (loath entitled to movcvblo and iisntovoable property | 
defendant entered into the receipt of (lie rents of the immoveable property and got m 
moveable properly ho has sold somo part of tho immoveable pcoport} 

[Ji IK paras 4 and i of 1 on i iVo 1 ] 

C The plaintifl claims— 

(1) to have the moveable and immoveable property ot A £ administered j, 

Court and for that purpose to have all proper directions given and acc° 
tahen 

(2) such further or other rrliel as (be nature of the case may require 


No 44 

I MS.CUTION OF TBOSTS 
(Ttlle) 


4 B tbe above named plaintifl states as follows — 

1 He IS one of the trustees under an instrument of settlciueat heating djiteon^^^ 

about the day of made upon tho f f 

O H the father and mother of the defendant [or an instrument of transfer oi (oa 
and eflects of I I lor the benefit of C D tbe delcndaDt and the other credn 

2 A n lias labeu upon himself the burden of the said trust and is in 

of Cor of tho proceeds of] the moveable and immoveable iropertv transferred by ‘ • 
instrument 

a C f) claims to be entitled to a benefieivl interest under the instrument 
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[Js III j>arai 1 tnd b of torn No 1] 

G The lUintifl is do« ton* to account for ill tlie rents and profits of the slid imiiio\cabIe 
jropcri) [and the I rocccds of the sato ol the 8\iil or of part of tho said imimoseablo property 
rr moveable or the proceeds of the silo of or of part of tho said moveable property or the 
profits accruing to the plaiiitiil as such tinstco lu the eaecutiou of the said trust] , and he 
praas that tho Court will take the accounts of the said trust and also that tho whole of the 
said trust estate mav bo aduimistcred in tho Court for tho 1 onofit of C T) tho defendant and 
all other per-ons who mav be intcre tod m sulIi administration m the presence of C D and 
such other persons so interested as tho Conti maa direct or that C D may show good cause to 
the contran 

(N C 11 7 err fJir 1* I y <» loteyieirtrjr II t [Ititiil i liy be ) tolelleJ mutatis mutandis* 
cii t] e I latnt h n It laKt 

No 4o 

KMtLlLOaLRL 0» bALt 

rttu ) 

I 21 the aliuie n imcd pi iintiU tale as follows — 

1 The plain till is mortgagee of Ian Is belougiog to the dcfenlant 
J The following are «be parfi wlar» ol the morijage — 

fa) (date) ^ 

(t) (names of raongacor mi ni rui„«j 
(e) (sum secured) 

(d) (rate of interest) 

(«' (irojicrts subject to mortgage! 

(/) (amount now due) 

(?l (i/ the ilainh/fi tille »» Jcriialiir s/jfe iloitlj the fra»n/cra or Jeiolufion 
tiiiJrr ur7ue7t he ctaims) 

(// (Tie f2diii(i//ii morf^a'iee in posjoision add) 

3 The plaintiff took possession of the mortgaged property on the 
day ol and is ready to account as mortgagee in possession from that time 

CJs 1*1 para* t and S i/i oriu No 1) 

0 The ilAiiiufl cUiniB— 

(1) pajment or m default (sale r] foreclosure (anl possession] 

[tVhere Order $4 Hale G apphes ] 

(2) in case tho proceeds of the sale are found to be insufficient to jay tho amount 
due to the plaintiO then that libotity be leseraed to the plaintifi to apply for 
a decree for the balance 


No 4C 

KEDbJU'TION 

(Ti/Tc) 

A IS , the above named pUintiS states as follows — 

1 The jlaintiB is mortgagor of lands of which the defendant is mortgagee 

2 The following are the particulars of the mortage — 

(a) (date), 

(b) (names of mortgagor and mortgagee). 

(c) (gum secured) 

(d) (rate of interest] 

(<) (property subject to mortgage). 

(/)(»/ (Tie plavxltffs title tt deritalttt slate shortly the hamjt-ri orJeioZifioH 
under tcTitcTi he efatres) 

{If the defendant is inorlgajee in jiOMCSSiofi, adl) 

3 The defendant has taken possession [or has receded the rents] of the mortgaged 
property. 
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[A» iH paras 4 and 5 of S’orm 2/0 1 ] 

G The plaintiQ claims to redeem tfae said propert^r and to have the same recouTered to 
him [and to have possession thereof] 


Local Amendment 

Allahabad 

In Forms Nos 45 and 4G of Appendex A, renumber Clause G as Clause T and insect the 
following as clause 6 — 

“6 Ihe persons, who, to the knowledge of the plaintiQ, are interested in ' the mortgage* 
security or in the right of redemption are as follows, namelf — 

No. 47 

SPECIFIC PERPOEMANOE (No 1). 

(Title ) 

A B the ahoic named plamtiB, states as follows 

1 By an agreement dated the dayof 

signed by the defendant, he contracted to buj of [or sell to] the plaintifl certain immoveable 
property therein described and referred to for the sum of rupee* 

2 The plaistid has>applied to the defendant specidcilly to perform the agreement on 
his part, but the defendant has not done so 

S. The plaintiff has been and etill is ready and willing specifically to perform the agree 
ment on his part of which the defendant has bad notice 

[As «n paroe 4 and 5 of Form No 1) 

C The plaintiff claims that the Court wilt order the defendant specifically to 

the agreement and to do all acts necessary to put the plaintifi m full possession of tbs * ^ 

property [or to accept a transfer md possession of the said pcepeity] and to pay the cos 
the suit 


No 18 

SPECIFIC PEBFOBMtNCE (No 2f 
(T^^U ) 


A B , the above named plamtiB stales as follows — 

1 On the day of 13 , the plamlifl and defeodi*' 

entered into an agreement m writing and the original document is hereto annexed 

The defendant was absolutely entitled to tfae immoveable propertv described m 
agreement 

2 On she day of 19 , the phmtiff tendered ^ 

rupees to the defendant, and demanded a transfer of the said property > 
sufficient instrument 

3 On the dayof 19 the plaiutifi again demao 

such transfer [Or the defendant refused to transfer the same to the plaintifl ] 

4 The defendant has not executed any mstrumeot of transfer oierty 

5 The plaintiff is still reads, and willing to paj the purchase money of the said pr 
to the defendant 

,[A» in paras 4 and 5 of Form 2/o 1 3 


8 The plamtitl claims — , ^ 

(1) that the defendant transfers the said property to the plaintiff by a su 
iiistcumont [fcUontng the terms of the agreen «>if] , 

rupees compensation for withholding the siuie 


(2) 
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Ko 49 

P\RTNEBSHIP 
{Title ) 

4 B, the above namei pUintiS, «uies as follo«» — 

1 UoandC i) , the defeadaut have Ix-ea for )ears [or months 

t ast carrying on busmcss together under iiticles of jiartnership m vvritiug [or under a deed, or 
under a verbal agreement] 

2 Several disputes and differences have irisen between the plaintiff and defendant as 
snch partners whereby it has become impossible to carry on the business in partnership with 
advantage to the partners [Or the defendant his committed the following breaches of the 
lartnership article* — 

U) 

( 2 ) 

(3) ] 

[Js 1)1 yarns 4 n)ii( S of iortn ho I ] 

5 The plaintiff claims — 

(1) dissolution of the parlQcrshi[ 

(2) that accounts be taken 

(3) that a receiver be appointed 

(''B— 7n sKiM /or the tf»inii)ij up / <tnv ttaitnenhip m it tJ e clam /o* dis 
lefufioii, and tiijfeuf tns<r( a paragraph stahi/ the /acts o/ the partnership haitng been 
dtisohed ) 


(4) WRITTEN STATEMENTS 


Ooirrnf defences 

Denial The defendant denies that (set ou( faeU) 

The defendant does uot admit that (set oxt facts) 

The defendant admits that but says that 

The defendant denies that be is a lartnec in the defendant 
firm of 

The defendant denies that Ue made the contract alleged or anv contract with the 
plaintiff 

The defendant denies that he contracted with the plaiutiff as allegel or at alt 
The defendant admits assets but not the plaintiff s claim 

The defendant denies that the plaiuliii sold tu bun the good'* mvutioned ui the plauit 
or any of them 

. The suit IS barred by article or article 

uimitatioo second schedule to the ^Indian Limitation Act 1877 

The Const has no lurisdiction to heat the suit on the ground 
that (set forth H e gro tads) 

On the day of » diamond ring was delivered by the 

delendant to and accepted by the plamtiQ in discharge of the alleged causa of action 
Insolvency The defendant has been adjudged an insolvent 

The pUmtiQ before the institution of the suit was adjudged an insolvent and tbe 
right to sue veitel ui the receiver 


isdictio 


Minority 

Payment into Court 

Performance remitted 
Reicission 


The defendant was a minor it the time of making the alleged 
contract 

Tho defendant as to the whole claim (or as to Rs 
part of the money claimed or as the case may i;] has paid 
into Court Be and says that this sum is enough 

to satisfy the lUiutiff s claim (or the lart aforesaid) 

The perloimance of the promiso alleged was remitted on 
tho (doff) 

The con'ract was rescinded bv agreement between tbe plan 
tiff aud defendant 


1 See 


the Indian Limitation Vet 190S (1\ of lOOs) 
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Res judicftta 


Ground oI defence 
subsequent to institu 
lion of suit 


The plaiutiil'a claim is barred by tbo decree in suit {gne tie 
re/crence) 

The plaintiff is estopped from denying the truth of (i irsrt 
statevientt as io which esfoppef is clawed] because {Tierc state the 
facts relied on as erealtnj the estoppel) 


Since the institnbou of the suit 
day of 


that IS to say 
(set out facts) 


1 the 


Iso 1 

DEFENCE IN SUITS FOR GOODS SOLD 4ND DEL^ ERED 
1 The defendant did not order the goods 
’ The goods irerc not deliicied to the defendaut 
3 The price was not Rs 

lor] 


i} 


Except 18 to Rs 


(i 


T The defendant [or A B the defendant s agent) satisfied the claim by paytuefL 
before suit to the iilaintiQ [or to 0 D the plaintiB a agent] on the 

day of 10 , 

S The defendant satisfied the claim b\ layiiient after suit to the plaintid on 
day of 10 


No 2 

DEFENCE IN SUITS ON BONDS 

1 The bond IS not the defendant s bond 

2 The defendant made payment to the plaintiB on the dav according to the coudilw 

oi the bond . 

3 The defeodint made layment to the plaintiH after the day named and before sail o 

the principal and intereat mentioned in the bond 


No 3 

DEFENCE IN SUITS ON GUtRtNTEES 

1 The principal satisfied the claim by i a\ meat before suit i hi r lO 

2 The defendant was released bi the pUintill giving time to the principal e o 
pursuince of a binding agreement 


No 4. 


DEFENCE IN SUIT FOR DEBT 


1 As to Us 200 of the money claimed the defendant 
and delivered by the defendant to the plamtiQ 
Particulars are ns follows — 

1907 January 25 
February 1st 


ititlcd to set of! for gw*** 


150 

50 


Total 


200 


old 


2 As to tbo whole [or as to Rs 
the dsfendant made tender before suit of Its 
Court 


part of the monB) 


cliuned) 


,.d has paid the same u 
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No S 

DEFn^CE IN SUITS FOR JURIES C \LSED B\ NEGLIGENT DRIVING. 

I The ilelLudaot deuiCs that the carriage mentioned m the plaint was tho deleu 
dints carriage and that it was under the charge or control of the deioudaut s servants 
The carnage Lelonged to o£ Street Calcutta liverj 

suUc keepers employed bv the defendant to supply him with carnages and horses and 
the person under who o charge and control the said carnage was was tho seiiant of the said 
3 The defendant docs not admit that the oaid carnage was turned out of ^Iiddletou 
Street cither negligenth suldenh or without warning or at a rapid or dangerous pace 

3 The defendant sai s tho plaintiff might and could b} the exercise of reasonable care 
and diligence baie seen the said carnage approacbmg him and avoided any collision with it 
1 The dcfcndint dees not admit the statements contained in the third paragraph of the 

jUint 


No 0 

ULhLNcl IS VLL SUITS FOR WRONGS 
1 Iienul of the several acta (nr matters] coraplaincl of 


No * 

DEFLNcr IN SLITS tOR DETENTION Oh GOODfe 
1 The goods were not the property of the plaintiff 

3 Tho goods were detained for a lien (o which the delcndant was entitled 
1 articulars are as follows — 

1007 May 3rd To carnage of the goods claimed from Delhi to Calcutta — 
to mtusds at R> Opermaund Its 00 


No 8 

OFFENCE IN SUITS FOR INFIUNGEMI NT OF COPYRIGHT 

1 The ilaintif! is not the author [asaijnre efr ] 

2 The book was not registered 

3 The defendant did not infringe 


No 9 

DLFENCL IN SUITS FOR INFRINGEMENT OJ TRADE MARK 

1 The trade mark is not the plaintiff e 

2 The alleged trade matk is not a trade mark 

3 The defendant did not infringo 


No 10 

DEIENCES IN SUITS RELATING TO NUISANCES 

1 The (Iain tiff s lights are not ancient [or deny his other alleged pre>ciipti\e rights] 

2 The [laintiff 8 lights will not be materially interfered with by the defendant s build 

mgs 

3 The defendant denies that ha or his aervante pollute the water [or do what is com 
plained of] 

[If the defendant claxnit the right ly prescription or othervnsc to do tthat is complained of, 
lenuslsayso and must state t) e grounds of the claim * t, ichether by preseriphon grantor 
lokat] 

4 The plaintiff has teen guilty of laches of which the following ue particulars — 
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1S70 PlamtiS’s mill began to work. 

1871 PlamtiS came into possession 
1883 First complaint 

5 As to tlie plaintifi s claim ior damages the defendant will rely on the above grounds 
of defence, and says that the acts complained of have not prodQced any damage to the 
plamtil! {If other tjiounds nre rehed on, they iiiuH be ttaied, a g, linitialiou <i3 lo post 
damagel 


No. 11 

DEFENCE TO SUIT FOR FORECLOSURE 

1 The defendant did not execute the mortgage 

2 The mortgage wis not transferred to the plaintiff (i/ more than one Ira’i^ftr u 
alleged, say which is denied) 

3 The suit is barred by article of the second schedule to the Uiidia“ 

Limitation Act 1877 

4 The following payments have been made, t»r — 

(Insert date)—— , 

(Insert date)———, 

5 The plaintiS took j^iossessioa on the of 

has received the rents ever since 

6 That plaiulifi released the debt on the of 

7 The defendant transferred all bis interest to A H by a document) stated 


Hi 

10(X) 

500 

, and 


Ho 12 

DEFENCE TO SUIT FOB REDEMPTION 

1 The plaintiff’s right to redeem is barred by acticlo ot the seceai 

schedule to the ^Indian Limitation Act, 1877 

2 The pUintifi tiansferied all interest in the property to A S 

3 The defendant by a document dated the day of 

transferred all his interest m the mortgage debt and properly comprued in the mortgJK— 
A B 

4 The defendant never took possession of the mortgaged property, or received 
rents thereof 

(If the defendant admits possession fora time only, he should slate the oiw® 
possession beyond uhat he admits) 


Ho 13 

DEFENCE TO SUIT FOB SPEOIFIO PLaPORMVNCr 

1 The defendant did not enter into the agreement 

2 f Ji was sot the agent of the defendant (if alUjed by plaintiff) 

3 ibe plamtifi has not performed the following coaditSoDi—(Coiffi<io'‘s) 

4 The defendant did not— (allrgrd act* o/ iwrt jw//or«ia«cf) j / odauf 

5 The plamtifi s titlo to the property agreed to be sold is not such as the e« 

IB bound to accept bj reason of the following matter—fstate why) 

6 The agreement IB uncertain in the following respects— (Sfaf# 

7 (or) The plamtifl has been guilty of delay 

8 (or) The plamtifl has been guilty of fraud (or misrepteseDlatioUl 

9 (or) The agreement is unfair 

to (or) The agreement was entered into by mistake 

11 The following are particulars of (7), (8), (9), ( 10) (or as the oast may be) 

^See now the Indian Limitation Act, 1903 (I\ of 1003) 
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13 The agreement was rescinded under Conditions of Sale, No 11 (or by mutual 
agreement). 

(7n (.urs irltrre doiiiayrs are eloimel Attd dtfendant lUsputes his halihly to dat lages 
}e muit deny the agreement or //le al/ejfd treaeliM, or show «i7io/eier of/ er jroitni o/(!e/e«« 
le tnlcr^is larehicu e j , O e Indian Ltmttahon Act accoid and iali^/aclton iclease jraud 
etc.) 


No 14, 

DEFEN CL IN tDMlMSTE\TION SUIT BY PLCUMVRl LEGATEE 

1 4 B 's Will eoutaiued a chatgo ol debts, he died lusolrent. ha was entitled at his death 

to come immoTeable iropertr which the defeudant sold aud which produced the net sum o{ 
lU. and the testator had some moveable propert} which the defendant 

got in, and which 1 coduced the net sum of Its 

2 The defendant applied the whole o( the said sums and the sum of Rs 

which the defeudant received from rents of the immoaeabfo propert) in the pajment of the 
funeral aud tcstameulan expenses and some of the debts of the testator 

3 The defendant made up his accounts and sent a copy thcieof to the j laintid on 

the daa if 19 aud offered the plaintiS free access to 

the vouchers to venfa uch account but he dcctm‘'d to aaail himself of the defendants 
oTer 

1 The defendaut ubmiti that the plaiutiO ought to paa the co<tsoftlu ^lut 


No lo 

I'RODtTE or WILL IN SOLEMN FORM 

t The aaid will aud codicil of the deceased aveto not duly executed according to the 
ptoviiions of the lodiau Succession Act, 1SG5 (or of the Hindu IS ills let IS'Ol 

2. The deceased at the time the said will and codicil respectively purport to have been 
executed, wai not ol sound mind memory and understanding 

3 The execution of the said will and codicil was obtained by the undue mduence of 
the plaintiff [and others acliog with him wbo<o names ate at pre ent unknown to the 
defendant] 

4. The execution of the said will and codicil was obtained by the fraud of the plaintiff 
such fraud so fat as is within the defendant s present knowledge being [slate f/ic uafurs o; (fie 
Jrauf} 

a The deceased at the time ol the executiou of the said will and cudicil did not know 
and approve ol the contents thereof [or of the contenla o{ the residuary clause lu the said will 
as the case > lay 7el 

C Tbo deceased made his true last will dated the 1st Jauuar} 1ST3 aud thereby 
appointed the defendant sole executor thereof 

The defendant claims — 

(1) that the Court will pronounce against the said will aud codicil iroi>ouudcd bv the 

plaintih, 

(2) that the Court will decree probate of the will of the dece <°od, dated the 1st 

January 1873, in solemn form of law 


No 1C 

PtRTICULAHS (OCRS) 

(Title cj sail ) 

The following aie the particulars of (Acre state the iiotlers in respect of ihich garti 
Particulars cufors hai e been ordered) delivered pursuant to the order of the 
of 

(Here e( oii( (he porftcufars orJered in paragraphs tf necessary ) 
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No 1 

SUMMONS FOR DlSPOSAri OP SUIT (O 5, Rr 1,5) 
(Title ) 

To 


[Name detcrtptton and place of residence,'] 

Whereas has malituted a suit 

against you for you are hereby summoned to 

ippcar m this Court in jicrson or by a pleader dulj instructed, and able to answer all 

material questions relating to the suit, or who shall be accompanied by some person able 

to answer all such questions on the day of 13 ' •* 

0 clock in the 

'ind as the day fixed foe TOur appearance is appoint • 

YOU must he prepared to produce on that day all the 

the documents upon srhieli }ou intend to rely m support of your defence. 

Take notico that, in dehult of your appesranee on the day before mentioned, the suit 
will be heard and dotoriaiued in your absence 

Givoa under my hand md the seal of the Court, this day of 


10 


Judgt 


NOTICE —1 Should jou ippieheud your witucs*cs will not attend ol their own aecor 
70\i can have a summons Iiom this Court to compel the atteadance ol any 
witness and the production of any document that you hare a right to » 
npou the witness to pioducc on applying to the Court and on depositing • 
necessary expenses 

2 If vou admit the claim, you should pay the money into Court together wtth 

the costs of the suit to avoid execution of the decree, wbioh may “5*'“ 
your person or piopetty.or both 


Local Amendments. 

Bengal 

Insert the (ollowiug form and Dumber it as 1 \ — 

** No 1 A. 

SUMMONS TO DEFENDANT FOB ASCERTAINMENT WHETHER THE SUIT 
WILL BE CONTESTED (O 5. Rr. 1 and 5 ) 

(TiUe ) 

Xo 

[Nnwe ilescrtplton nnl place of residence ] 

Whe . ... 

instructed, . 
of 

divvoum 

or iQ part, < , 

1,0 filed a - 

vour delcnco 


to bo produced and also the documentor documents upon which yo“ * 

Take notice that in. default of jont appearance on the day advent ol 

willloliovtd and determined in > •' 

%oiir vdtnittlnR the claim either in v 
ait rdxnce with such admissions 

UIVbN under m\ hand nnd the seal of the Court, this ‘5“' ° 


I vour absence and take further notice that lu j Ib 

- - ...... forthwith pa'sjudgo* 




1 part the Court vs 
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NOriOE —If j-oj ^dmit tbo cli Di either in whole or mpartjou ehoold come ftepated 
to pay into Couit the money duo bv virtue ot such admission together with the coats of the 
suit to avoid execution of inv decree which he pissed against your person or properts or 
Loth ' 

Bombay 

The following uotei shall be in ert i lu red mV lu hotms Nos 1 2 3 5 and C 

Uso laVo notice that in default oi lour filing an address for service 0 1 or before the 
date mentioned you are liable to hive vonr defence struck out 

Madrat 

In f rl il e jo It ci xj note — 

Note — \1 0 take notice that >n default of your filing uu addtc i for service before the 
dar Uforo mentioned vou arc liable to bare jour defence struck out 

Niter Form 1 i i ert the following n Form No 1 \ — 

No 1 N 

sOlMONb ton VbCLRTNlNJNt WHVTULB V SLIT lb LONrEblED Oil 
NOT VNP IF NOT CONTI STLD 1 OR IT^ IMNIFDIATF Dl'tPOS NL 
(<> 5 Ur 1 ) 

(r lie 1 
T 

\rt nr d r It I i la rc tie I r J 

N\ IICRC NS has lost uted i suit agiiost you lor vou a e 

herebv summoned to appear in this Court in person or b> i pleader duh mstrutted lud able to 
antwer all material questions relating to the i t (or who shall be iccompanie 1 bv some 2 erson 
able to answer all au b questions) on tbc day of 10 at 

0 clock in the noon and to state vbether you contest or 

do not contest tbe claim aud i( you coDte>t to rece so directions of Court as to the date on 
wbicb you hare to file the written statement the dale of tr al and other matter 

Take notice that in the event of the claim not being contested the suit shall be decided 
at once 

Take further notice that in default of }our ppcirance on the dar and hour before men 
tioned the suit will be heard aud determined in your absence 

OINEN under my h ind and the seal of tbo Court Ih s d of 10 


NOTICL —If you admit the claim you should pay the money nto Court together with 
the costs of the suit to avoid excculton of the decree which mar bo against vour person or 
property or both 
Sind 

Insert the folio ving note in red ink in Forma Nos 1 2 3 and C — 

Also take notice that in defanit of your filing ao addiess for service on or before the 
date mentioned vou arc liable to bare yon defence struck o t 


No 2 

SUMMONS FOR SETTLEMENT OF ISSUES (0 5 Kr 1 5 ) 

{Title ) 

To 

[ Van e defcrii fto s a d p f re o/ rrs tfence ] 

WHEREAS 

has instituted a suit against you for you arc hereby summoned 

appear in this Court in person or by * pleader duly instructed and able to answer oX 
material questions relating to the snit or who shall be accompanied by some person aiue 
to answer all such questions on the dav of IS w 

o clock in the noon to answer the f 

and you ate directed to produce on that day ail the documents upon which you inUa^ ^ m. r 
in support of your defence 
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TaUe uotice tb&t m defaaU of >oa* appeaiaiice on tbe diy before raeationed tbe auit 
will be heard and deteimiued m your absence 

GIVEN under my hand aad the seal ol the Coart this day of 


19 


Seal 


Judgt 


NOTICE — I Should you apprehend youi Witnesses mil not attend of their own accord you 
can haic a summons from this Court to compel the attendance of suy 
Witness and tho production of any document that you hare a ri^ht to call 
on the witness to produce on applying to the Court and on depositing tbs 
necessary expenses 


^ If you admit the claim you should pay the money into Conrt together with tbs 
CQsta of the suit to a\oid execution of the decree which miy be against youc 
peraou or propeity or both 


Local Amendments 

Bombay 

See the Local Amendment ol Bombay for Form No 1 \pp B 

Sind 

See the Local Amendment of Sind for Form No 1 App B 


No 3 

SUMMONS TO APPEAR IN PERSON (0 P R 3 ) 


To 


(TtlU ) 1 

[Vaiir Usertptxo i and place o/ test lexice ] 


WHEREAS 
has instituted a suit against you lot 
summoned to appear m tbit Court in per on ou the 


you aro berc^J 
day of 

0 clock m the , 

noon (0 ausuer the claim you are a*'® 
to produce on that day all the documents upon which you intend to re)) m suppert ' 
defence j 

Take notice that in default of your appearance on the day before mentioned tbe 
will be heard and determined in your absence 

GI\ EN under iny hand md the seal of the Court this 


10 


Judge 


Local Amendments 

Bombay 

See the Lo al Amendment of Bombay for Form No 1 App B 

Sind 

See the Local Amendmeut ol Sind for Form No 1 App B 


No 4 

SUMMONS IN SUIPIARY SUIT ON NEOOTLABLB INSTRUMENT 
(O 37 R 2) 

[Telle ) 

[Vane ilescnpltois and idrtce o/r«JicIeJi« ] \\\ll 

M HERE \S hse mstituted s suit against you 9pf,“c\il 4ol 

cl the Code of Ciril Procedure 1908 forRs ol nbi b » *'’1^ 

interest due to him as the of » r- f within teU 

is hereto annexed you are hereby summoned to obtain leave Irom the Court w*t ^ ,3 

Ircm the ettiee hereof to appear and de^nd the suit and within such lime 
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appeirauco to be eutercJ for >ou In default whereof tho plaintiCf Tvill be entitled at any time 
alter the expiration of such ten days to obtain a decree for any sum not exceeding tlio sum ol 

Rs 'xnd the sum of Rs foe 

costa fltogctlicr with such interest it any» Itom the date of the institution of the suit as the 
Court mav orderl 

Lease to appear mas be obtained on an application to the Court supported by aBidasit or 
de Uration showing that there is a defence to the •>nit on the merits or that it is reasonable 
that VO j should to allowed to appear in the snit 

Given under ms hand and the seal of the Court, this day of 


Ixo 5 

NOTlCb TO PERaON t'HO THE COURT CONSIDERS SHOULD 
CE \DDLD \S CO PLtlNTIFP 
(O 1 R 10) 


To 


l%n: 


(Ttlle ) 

litscTifhou an I plate o/ reitdenec ) 


hcreas has instituted the aboae suit agaiust 

for and whereas it appears necessary 

that aou hould be added a a p aiBtill lu tho said suit id order to enable the Court effectually 
and completelv to adjudicate upon and settle all the (luestions insolscd 

Tabe notice that sou should on or befoto the day of 10 

signify to this Court avbether you consent to be so added 
Given under mv hand and the seal of tho Court this day of 


10 


Local Amendments. 




See the Local Amendment of Bombay for Form No 1, App 1 
Sec ibe Local Amendment of Sind (or Form No 1 App B 


No 0 

TO LEGtL REI RFSENTATIVL Oh A DECEASED DEFENDANT 
(O 32 R 4 ) 

(TttU ) 

To 

Wbcicas the plaint If instituted a suit in this Court on tbo 

da\ «.f 10 agimst the defendant 

who ha', since deceased and whereas the said plaiatifi has made 
an applicat on to tb « Cou t alleging that yon ato tho legal leprescntatito of the said 

deceased aud desiring that you be made the defendant in 

his stead 

\ou arc hereby summoned to attend in this Court on the day of 

19 at am to de'end 

the said suit and in default of your appearance on the day specified the said suit will be 
heard and determined in your absence 

Giieu under my band and the seal of the Court this day ol 

19 

Judge 


1 The e words were inserted by S 4 of the Negotiable Instruments (Interest) Act 1926 
\\\ of 1926 


Local Amendmentc 


Bombay 

See tlie Local Imeudnient of Bombay for Form No 1 , App B 

Ssnd 

See tlie Local Amendment of Smd for Foiin No 1, App I> 


No 7 

ORDER FOR TRANSMISSION OP StJMMONS FOR SERVICE IN THE JURISDICTION 
OP INOTHER COURT (O 5 R 21 ) 

Whereas it is stated that 

lu the aboae suit la at present residing in 
that a summons retnrnahlo on tbo 

to the Court of 

sMtU a duplicate of this proceeding 
The court fee of 

realized lu this Court m stamps 
Dated 

Local Amendment 

Allahabad 

Form No 7 *— \u oider for transmission of summonx lor soiMCo in the jarudictioa of 
another Court (0 S, R 2l> is hereby cancelled 


defendint 


da} of 


vfitnes* 
It is ordered 
19 , be forwarded 
defeedaat 

for seta ice on the said 

Mitoess 


thirgeable in io«psct to the surainous has beau 


No 

ORDER FOR TB VNSMISSION OF SUMMONS TO BE SEU\ ED ON A PBISONFB 
(O b. a 21 ) 

(Tule ) 

To 

Tbo Supenutendent of the Jail at 

Under the provisions ol O 5, B 21, of the Code of Civil Procoiuio. 
summons in duphcalo is herewith forwarded for setTice on tbo defendant ^ 

who IS a priosner in Jail You are tb* 

cause a copy of the said summons to be served upon the said defendant and to re u 
original to this Court signed by the said defendant, with a statement of sccrica co 
tl.toon by you 


No 9 

ORDER FOR TRANSMISSION OP SUMMONS TO BE SERVED ON V PUBLIC 
SEBVOTT OE SOLDICK {O 5, Rr 27, 23 ) 

{TttU } 

Under the proMsiona of 0 6, K 27 (or 28 <st Itie eaxe may be), of the ?.'^^*](,foolaDt 
Procedure 1908 a summons in duplicate is herewith forwarded for service on I * .,uest'^ 
who IS slated to be serving under you You are i 
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to cau^e a copj of tlie ^ummous to be «encd upon tbe said dofcudaiil; and to return tbo 
criginal to tins Court ‘.igued I j the «iald defeudnat wilU i statement of setMcc endorsed thoroon 
liV TOU 


Judge 


10 

TO iLLOMinST RFTLllNsOP MMMONSOt \N01HLKC0tRl (0 5 K 23) 
Ifi/fp) 

Read I r cceding from the fctr«ardiog for 

'•cuii.e on 1,1 isiut No 

cf n of tliat Couit 

Ri.ad tsctMiii, OOicct s ciidorsemcut statiug thit tuc and proof of 

tLc al)0\e hsTiuR l«cii duh taVen t \ me on the oath of and 

It Is ordered that the 

be leiurufed to ibe \\ itli i copj of this 

rfXeedins 

Judge 

NOTI:^ — Thu form wui te apphcablo to procc-.* other th'n “uminoii* ilia seraice of nhieh 
maj haae to lo effected m the i-ame mnuncr 

Loeat Amendments 

Allahabad 

loim N > lO— \foriii to < roinpuia return of •.umiuoits of auotbci Court CC S R 03) 
u coiic^ffr f 
Bengal 

/) irr( the w ird (or proof of tho abo\u hariog been duh made by the declaration of 

) after the aaords proof of the aboTO haeiog been duly talen by mo 

on the oath of 
Bombay 

form No 10 shill be amended to read as loUo\i» — 

No 10 

TO IClOMI'XNY RETbRNS of summons of VNOTHFR COURT (0 5 R 23) 
(Title ) 

Jlc id proceeding from the fornaiduig foi cimco on 

in «uit No of Id of that Couci 

Reid beraing Officer s endorsemeat stating that the lud proof of the aboie 

ha\iiig l*en duU taben b) me on the oatli ol tnd 

it u ordered that the be returned 

to the "■>th this proceeding 

I beret Jcclaie that the *aid summons on has been (!ul\ 

seried 

Tudje 

NOTL —Thu foim will bo applic»blo to proce s other thin summons tho seraue of w hich 
niaa hare to be efleclcd ui the same manner 


No 11 

AFFIDAVIT Oi PROCESS bLRVER TO ACCOMPVM. IIFTLRN Ot \ SUMMONS OR 
NOTICE. (O 5 R IS ) 

{TMe ) 

fhe aftidaiit of , eon of 

I make oath 

afflrin 


C P C 3G1 A 3G2 
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and bay as follo\\s — 

(1) I am a process server oi this Contt 

(2) On the day of 

summons 

issued by the Court of 

notice 

in suit No of 10 , 

dated the day of 10 for : 

(3) The said 

summons him 

time personally known to me, and I sened the said — — on — 


day of 

o'clock tn the 


of 10 , in the said Court, 

10 for service on 

iras at the 

summons him 

— ■ on — on the 

notice her 

19 at 

noon at 

him 

by tendering a copy theieof to — anJ 


his summons 

repairing — — signature to the original — 

her notice 

(а) 

(б) 

(a) Here state whether the ‘person served, signed or refused to sign the pro,.e> 3 > ana ut 
whose presence 

{b) Signature of process server 

(3) The said not being personally known to me 

accompanied me to 

and pointed out to me a person whom he stated to be the said , , 

.and I served the end 

summoas him 

■ - - - on — on the day of 

notice her . 

19 , at about o clock in the noon at ^ 

him hw Bummons 

tendering a copy thereof to and requiting signature to the original 

her her notice 

(ai 

(a) Here state whether the person served, signed or refused to sign the procew 
whose presence 

(b) Signature oi process server, 

or 

(3) The said and the house m which he ordinarily reside* ^^3 

personally known to me I went to the said boose, la 

on the day of 19 , at about 

o clock Id the noon, I did not find the said 

(a) 

(M 1 

(a) Eater fully and exactly the manaer in which the process was served, with* 

reference to 0 S, Rr IS and 17 

(b) Signature of process server 

Or 

, and 

(3} One accompanied me to 

pointed out to me which be said was the house in which 

ordinarily resides I did not find the said there 

(a) 

{a) Enter fully and exactly the manner m which the process was served, with »P* 
lelorcuce to O 5. Rr lb and 17. 
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(!.) oJ process ‘crver. 

Or. 

7/ r4bj{>!at<7 seriM ?iat Ictn ordtnJ, tlaU /uUj and exactly l/ie manner tn which 
the {unimoiis teas scrtc<i mth special referenu to the> Urtns of the 'order for sabslitaied 
urtitc. 

Sworn 

■ by the said before me this 

^rmid 

day c( 19 . 


ifnijwiccrcJ uJidrr section 139 of the Code 
of Ctnf ProcfJure, 1008, to administer 
the oath to deponents 


Beogel 

Sulstitiste the following 


Locei Amendments, 
for the existing form No. 11 — 


No tl 

DECLAR.\T10N OF PROCESS SERVER TO \CCOiIPANY RETURN OF A SUMMONS OR 
NOTICE {0 5. R. 18) 

{TtUe ) 


1, , a process server of this Court, declare —(1) On the 

day ol 19 , I received a 

summons 

issued by the Court of in Suit No oI19 , in the 

notice 

said Court, dated dayol 19 , for service on 

(2) The said wa» at the tune personally knonn to me and I served the said 

summons bis 

■ — on on the day of 19 , at about o’clock 

notice her 

him 

in the noon at by tendering a copy thereof to— — 

her 

his summons 

and requiring signature to the original 

her notice 

(o) 

(6) 

(a) Here state whether the persons served, signed or refused to sign the process and in 
whose Presence 

(b) Signature of process server 

Or 


(2) The said not being personally known to me 

pointed out to me a person whom be staled to be the said 
summons him 

said — on — on the day of 19 


notice her 

o’clock in the noon at 

him his summons 

thereof to and requiring — - signature to the otij 

her her 


, and I served the 
at about 

iby tendering a copy 


notice 
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(a) Heie state wUatlier the person senod, signed or refused to sign the process and lo 
whoso presence 

(b) Siguatuic of process server 

Oi. 

(2) The said and the honso in which he orduiarilp resides being per 

sonally known to me, I went to the said house, in and there on the 

daj of 19 ,atabont o clod lo the 

noon, ] did not find the said , 

(a) 

{.b) 

(d) Lnter fully and exactly the manner in which the process was served, with spocul 
leferencatoO 5,Rv 15 and If 

(b) Signature ot process server 


pointed out to me 

ordmarilj resides I did oat 


Or 

(2) One at 

which be said was the house m which 
had the said there 

(o) 

(6) 

(a) Enter fully and exactly the manner in which the process was served with special 
reference to O 5, Rr IS and 17 

(b) Signature of pioecss server 

Or, 

(3) If substituted sen ice has been ordered, slate fully and exactly the maoaerin which 
the Bunamons wns served with special reference to the terms of the order for snbstitwtM 
service " 

Lahore 

AFPIDAMT 01 PKOCCSS SERVER TO ACCOMPANY RETURN OP A SLiMMOi’S 
OR NOTICE (0 5 R 18 ) 

IT»«« ) 

The affidav it of , sou of 1 

make oath 

— and say as follows — 

affirm 

(1) I am a process 8er\er of this Court 

(2) On the day of 

summons 

- issued by the Court of 




of 19 


said - 


(3) The said 
summons him 


in the said Court, dated the 
for service on . 

was at the time pcrsonall) known to u 


1 the 


day of 
noon at 


Icacei«d * 

;ved 
at 

bj tead6f‘®f * 


, and 1 set''* 


notice her 

o clock ou the 
him his 

copy thereof to and requinng — signature to the original ■ ■ ' 

her her notice 

(a) Hera state whether the persons served, signed or refused to sign the proccM, 

whose presence. 

(b) Signature of process server 

Or, 

(3) The said not being pct«on 

accompauicd to 


lally known 


I. 
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afid plated out to nic % i<:t«.on vvbom bo stated to bo tbe stiA , aoi 

summon^ him 

I ser-vcA the said on on the day of 

notice her 

19 , at ubout o cloch m tho noon at 

him bis summons 

by teuderiDg a coi>y thereof to —— and roiiuiring — - fp»6nalure to tht onsmal 

het her notice 

(a) 

m 

(o) Here stale whether the per on cned signed oi refused to sign the process and in 
uho e presence 
(t) Signature of proccas =ct\er 

Or 


(3) Tbe said 
pcrsoDilly Lnown to tae 


pointed out to me b\ 
house in 


noon I did sot £sd the satd 



I was told that 


and his hou o in nbich he oidmarilly reside^ being 
I went to the said 


10 at 


da^ of 


and would not bo back till 
Of, 


and there on the 
fore 

0 clock 10 the — — 
aftoi 

I eoguired 
^ neighbours 

had goue to 
Sijiiofure oj procfM eerier 


1/ eubetituUd ttritct hat Uett ordered state fitlhj and cractly the wannet *n which the 
summons uas seried uit/i tpectuf reference to the terms of the oitUr for substituted tenter 
Sworn 

-———by the <aid before roe this da> of 

Affirmed 

19 . 

Empowered under section 139 of the code 
of CiMl procedure to administer the oath 
to deponents 

N W F P 


SitistitHfe the following for the thud and fourth parts, of (3) in Form Ko 11 — 

(3) Tbe said tud his house m which he oidinicily resides 

being personally known to me 

~ ' ■ 1 went to the said house m and theie on the day of 

pointed out to me 

19 at o clock in the ~ noon I did not find the 
after 

said 1 enquired from 

ueigbbours 

I was told that had gone to and would not 

be back till 


biyKafurf o/ process srrtrr ’ 



288G 


Process 


No 12 

NOTICE TO DEFENDANT (0 9, R C) 

{TtUe) 

To 

[Ntmie, d/scrrptton atid place of rcsxience 1 

Whereas this day ^^as fiied lor the hearing ot the above suit and a summons ws* 
issued to you and the plamtiB has appeared in this Court and you did not so appear, but 
from the return of the Nazir it has been proved to the satisfaction of the Court that 
the said summons was served on yon but not in sufficient time to enable you to appearacd 
answer on the day fixed in the said summons, 

Notice is hereby given to you that the hearing of the suit is adjourned this day aad 
that the day of 19 is now fixed for the heatms® 

the same, in default of your appearance on the day last mentioned the suit will Le heard an 
detennmcd in your absence 

Given under my hand and the seal of the Court, this day of 

19 . 

Local Amendment. 

Madras 

Insert the following ns Form No 12 K . — 

•‘No 12 A 

DEFENDANT , ... 

NOTICE TO THE PROPOSED GUtBDiAN OP A MINOR (0 32. Rt 


{Title ) 

iName, desenphon and place of residence of proposed p«ardia« ] 

Taka notice that S — — — in has presented a petition to the Cooib ptsyiof 


appellant 

defendant (s) 

that you be appointed guardian ad hUnt to the minor- ■ — 

respondent (s) 

the same will be heard on the day of 1' 

2 The affidavit of X has been filed m support of tbis application. 

defendant (s) 

S If you are willing to act as guardian for the said — you i 

respondent (s) 

sign (or affix your mark to) the declaration on the back of this notice 


, and tbit 


, T6%u«el 

; indicsfed 


4 In the event of your failure to signify your express consent in manner 

- - - i under O 32, H 4 , Code of Cm' ^ 

..m L ’a..., ?.{fw oJ 


above, take further notice that the Court may proceed under u 32, K 4 , uoue o‘ oj tb* 
dure, to appoint some other suitable person or one of its officers as guardun ad hfrm 
defendant (s) 

minor ■ aforesaid. 


respondent (s) 
Dated the 


day of 19 • 

(Signed) 


(To be printed on the reverse ) , joirlU® 

I hereby acknowledge receipt of a duplicate of this notice and consent to ac 
defendant (s) 

ot the minor - ' - therein mentioned. 


respondent (s) 


(Signed) V Z. 
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Ko 13 

SUMMONS TO WirNFSS 
(O IG Br 1.5) 

[T,Ue ) 

To 

\\ MERE IS jour altcndance >s required to on behalf of the 

ID the abo>c suit, jou are hereby required [persoually] to 
arpeer before this Court on the day of 19 , at 

o cloch in the forenoon and to bring with you [or to send to this 
Court J 

\ sum of R< , Icing your tiaTelling and other expenses and subsistence 

allorrancc for one day is herewith sent If you fail to comply with this order s^ithont lawful 
escu°e, you will be subject to the consequences oi non attendance laid down in B 12 of 0 IG of 
the Code cf Civil Procedure 1^05 

Gll EV under mv hand and the seal of the Court this day of 19 • 


Judge 

I>0TICE — (Ij If you are summoned only to proiluce a document and not to give evidence, you 
‘hall be deemed to have complied with the summons if you cau‘e such docu 
meat to bo produced in this Court on the day and hour aforesaid 
If you are detained beyond the day aforesaid a sum of Bs 

Mill be tendered to you tor each day a nttendance bevond the day 

tpeciSed 

Local Amendment 

Madras 

Jnierf the following as Form ho 13 A — 


* No 13 A 

CERTIFJC-ITE OF iTTENDtNCE TO AN OFFICER OF GO! ERNSfENT SUM5IONED 
VS A AYITNESS IN V SUIT TO WBICII TUE GOVERNMENT IS A PARTI, 

(0 10 B 1 A ) 

(Cause title ) 

This is to certify that (name) (designation) being a 

Goiernment ‘ervant was summoned to give evidence in his official capacity on behalf of the 
plaintill suit 

m the above and was in attendance iQ this Court from the day of 

defendant matter 

to the day of 

19 (inclu‘ivc) and that a snm of Rupees has been paid into Court by the 

yAa-mViW 

towards his travelling and subsistence allowance for days according to 

defendant 

has been 

Article 1133 of the Civil Service Regulations and that the said amount remitted to 

will be 

the Government treasury at to be credited to Government under the head 'XVI-A — 

hfiscetlaneons Fees and Fines ’ 


Dated the 


day of 


19 . 


Pitttdtng Judge or Chief J/inistenal Officer ' 
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ITO 14 

PKOCL\M^T10N RFQUJBINa \TTENDANCL OF WITNESS 
(O 16 B 10) 

{Title ) 

To 

Whereas it appears from the esammation oa oath o£ tlie serving ollicet that the sum 
mens could aot be serTed upon the witness in the manner prescribed by law aad wbereas 
it appears that the eridence at the witneas is material and he absconds and keeps out of tbe 
way for the purpose of evading the service of the summons This proclamation is, therefore, 
under R lOof O 16 of the Code of Civil Procedure lOOS, issued, requiring the attendance of 
the witness in this Court on the day of 13 

at o clock in the forenoon and from day to day until he shall hive 

leave to depart , and if the vvitncas fails to attend on the day and hour aforesaid he "iH 
dealt with according to law 

Given under my hand and the seal of the Court this dav of 

10 . 

Ju tot 


No 15 

PROCLAMATION REQUIRING ATTENDANCE OF WLINESS 
(0 16 R 10) 

{TttU ) 


IS therefore under B lOofO 16 of the Code of Civil Procedure 1003 issued, iequir>D8 
attendance of the witness in this Court on the • t m 

10 at 0 clock m the forenoon, and UWB 

today until he shall have leave to depart , and it the witness fails toattendon the ay 
hour aforesaid he will be dealt with according to law 

Given under my hand and the seal of the Court this day of 

■ Ju lot 


ice 

day 

scJ 


No 16 

WARRANT OF ATTACHMENT OF PROPERTY OF WITNhSS 
(O 16, R 10 ) 

(Tiffe ) 

To 

The Bailiff of the Court by 

Whereas the witness „ ,, , «,niritio“ 

has not, 

the period limited in the pioclamatioo issued for his ntteDdance, appear ^^1 

are hereby directed to hold under attachment property belong ng 

vviAness to the value of and to submit a return s«cail« 

with an inventory thereof, vvithiii days l r of 

Qiven under my hand and the seal of the Court, this 

13 Judjt 


I. 


PKOCEbS 
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No. 17 

W iRU^T OF \RRLSTOP\VII\ISS (O IG U 10) 


To 




Tho o( the (.ourt 


Wberc^a Ills been duly scr^td vith a sumiuoDg Lut has failed 

to aUcod [absconds ind keeps out of the way for the purpose of atoidiug setMco of a sum 
m^ns] , you are bercbT ordered to arrest and bring the said before the 

Court 

\ou are further orderel to return this narrmt on or before tho day of 

19 uith an endorsement certifyiug the day 

i.n lu I the manner in ithich it has Im.cu executed or the reason wh} it has not been executed 


Giicn Qiider mr hand aud the esl of the Court this 
19 


day of 
Judge 


No Id 

W MtUkNTOFtOMMITTtL (O lu R 18 ) 

{T%tU ) 

To 

The Oil cet lu charge of the 3 i>l at 

\Nbercas tho pUintill for defeodaut) lu tho alote oanicd suit Las made 
application to this Court that se urtly be taken lor tbea ipearance of 
to gire eridence (or to pioduce a do umeut) on the day of 

19 and tvheroas the Court has called upon the said 
to furni h such so nitty vbich he has failed to do This is to reiuue ]oa to 
receite the said into >our cusWdy m the cml prison and to produce him 

before this Court at on the said day and on such other day or dars as 

maybe hereafter ordered 

Giren under me hand and the seal of the Court this da> of 

10 

J *dge 


No ID 

\V\nR^NT OF COMMITTAL (O 1C R IS ) 

{T%U« ) 

To 

Tho OfQcer in charge of the 9ail at 

Whereas whose attendance is required before this 

Court m the abate named case to gi\e etidence (<m to ptoduco a document) has been 
arrested and brought before tho Court in custody and uhereas owing to the absence of the 
plaintiS (or defendant) the said cannot gite such eridence (or produce 

such document) and whereas the Court has called upon the said to give 

security for his appearance on the day of 10 , 

at which he has failed to do This is to requiie you 

to receiie the said into youc custody m the civil prison and to 

produce him before this Court at on the day of 

19 

Giien under my hand and the seal of the Court this day of 

19 


Judge 
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ProcESS 


Scir. 


X Local Amendment. 

No 20 

AU&haba<] 

APPLICAT^O^ FOR ISSUE OP SUMMONS TO V P4RTY OR WITNESS. 
No of Suit 

Names of parties 
In the Court of the 
Date fixed fox hearing 


1 

2 

1 ^ "* 

5 

6 

Number of 
witnesses 
to be 

summoned 

Name and 
fulladdress 
of each per 
son to be 
summoned , 

1 

Rank or 
occupation 

Distance of 

1 residence 

from Court 

1 

1 Cash paid for 

Name and 
address of 
person to 
whom CD 
expended 
traTelling et 
peases and 
diet money 
should be 
retcrood 

Rail 

Road 

Tra\ell 
mg ex 
penses 

Diet ex* 
pen'cs 



1 


j 






APPENDIX C 

DISCOVERY, INSPECTION \ND \DMISSION. 


No 1. 

ORDER FOR DELIVERY OP INTERROGVTORIES {0 11, R. 1 ) 


In the Court of « 

CWll Suit No ol lf> • 

AB 


f jin/t// 


CB.BFanJGIf 


agatnU 




Upon hearing and upon reading the afCdaiit of ^ 

filed the day of 19 ; It la ordered that the , 

liberty to deliver to the interrogatories In writing and that the m 

do answer the interrogatories ae prescribed by 0 11, R * * 

the ooste ot thie application be 
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I Di<^co\ ERT, Inspection and Admission 

Ito 2 

INTERROGITORII S (O 11. E 4) 

(Tif e <13 iH No 1 iui »a 1 

InterrcgJtoiles on bolialf of the ^boNO named [pMxiii// or ilefendaiil C D] for the 
exiCTination of tbe above Rimed [<Je/e»id<tiifs > P and O U or plnintiff) 

1 Did rot etc 

2 Has not etc 

[TT-etlefe, Ji. i 
^r?ie drffndnfit 


etc etc 

E 1 rtquttti ioaniuer theiulenojaCortes niiinlcred 
) 

G 11 >s re^airel f« ARsner in/enogi/ones iu>>l>erel 


No " 

\NWFR 10 INTI RROr.VTORIiS {O 11 R 9) 

(Tuff rt« i» No 1 *«pr<i) 

Tbc in wet of ilie iboie n med defend int F 1 to tbe interrogatories foi bis exataina 
t n bv tbe above named plaintiff 

In answer to the said interrojiloncs I the above mined ^ t miVe oitb md gav as 
f lows — 


a 


Enter asgnets to rnterrogatoncs m paragraphs numbered consecutively 


S 1 object to answer tbe ia(etrOc.atories numbered 
that [ tlnle ground! of ohjtchoit') 


on the ground 


No 4 

ORDER FOR VFFIDlMT \S TO DOCtMENTS (0 11 B 12) 


IT%'le a^tn No 1 aupro ) 

Upon hearing It ordered that 

the do Within days from the date of this order 

answer on affidavit stating which documents are or have bee n in his possession or power relating 
tithe matter n question in this s nt and tbi^t the costs of this application be 


No 5 

APFIDIMT AS TO DOCUMENTS (O 11 R 13 ) 

[Title as in- No 1 eufra ) 

I the aViDie named defendant C D maheoatband sayasfoRovis — 

1 I ha\e in ray possession or power tbe docaments relating to the matters m qu estion in 
this suit set forth !n the first and second parts of the first echednla hereto 

3 I object to produce the said documents set forth in the second part of the first sche 
dule hereto [state grounds of obgcction] 

3 I have had but have not now in my possesuon or power the documents relating to 
the matters in question m this suit set forth in tbe second schedule hereto ' 

4 The last mentioned documents were last In my possession or power on [Stale ichen and 
t I at has become of tl em at d in tchose possession they row ore], 
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Discovery, Inspectiox \kd Admission 


SCH. 


5. \ccorOing to tlie best oi mj knowledge, lulormation and belief I lia^e not uow, aal 
never Had, lu my possession, custody or power, or m the possession, custody or power oi mi 
pleader or agent, or in the possession, custody or power of any other person on my belialf, any 
account book of account, voucher, receipt, letter, memorandum, paper or ivnting, or any copy 
of or extract from any such document, or any other document whatsoever, relatmg to the 
matters in question in this suit or any of them, or wherein any entry has been made relative to 
such matters or any of them other than and except the documents set forth in the said £r • 
and -econd schedules hereto 


No 6 

ORDER TO PRODUCE DOCUMENTS FOR INSPECTION (0 11, R 14) 

(Ttlle ns *w No 1 supia) 

Ui>on bearing and upon reading the afiidavit of 

filed the day of 19 It is ordered that the do a 

all reasonable times, on reasonable notice produce it situate at ’ 

the following documents, namely. , and that the 

be at liberty to inspect and peruse the documents so produced, and to make notes of t ev 
contents In the mean time it >s ordered that all farther proceedings bo stayed and tea 
costs of this application be 


No 7 

NOTICE TO PRODUCE DOCUMENTS (0 11, R 16 ) 
{TtileatinNo 1 supra) 

Tike notice that the iplatiUt// or dr/etidaiU) requires you to produce for hu 
the following documents referred to in your [plaint or written statement or afBdavit date 
day of 19 ] 

[Describe documents tequtred ] 

A I' , PfcaJer for the 

To Z , Pleader for the 


No 8. 

NOTICE TO INSPECT DOCUMENTS {0 11, R 17 ) 

(Title (IS tn No 1 supra ) 

Tike notice that you can inspect the documents mentioned m your uotw^ 
day of 19 {except the documents numbered 

in that xotire) at [insert place of tnspecfioN] on Thursday next, the 
instant, between the hours of 12 sod 4 o clock , 

Or, that the [plamliff or defendant'^ objects to giving you inspection 
mentioned myour notice ol the day of 1^ • 

that [state the ground"] — 


No 9. 

NOTICE TO IDMIT DOCUMENTS. {O. IJ. R. 3) 

(rif/eostnN'o 1, su/>ra) ^ 

Take notice that the plaintlfl [or defendanO in this salt propo^rfs to its 

the several documents hereunder specified, and that the same may Le inipe 



I, 


DiscoM:ur, Inspection and Admission 
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defeiuUul (• r jUmtiflJ.bis I'lfxleror 'ifient, at on ^ 

between the liours of , and the 

uefeuJant [t> {>UiutiS], is hereby rccjuired, within fort)*eight hours from the last mentioned 
hour, lo admit that such of the said documents as are specified to be originals were respectively 
writtcu, 'igncd or csecutrd, as th€> purport ccspectnely to have been , that such as are 
specified as copica are true copies ; and such documents as arc stated to have been served. 

#-eat or delivered were soseracd sent or delivered, respective!}, «aiing all just exceptions to 
the admicsibility of all <uch documenU as oaidence in this suit 

O JJ , pfentfcr [or ajent] for plauitiff 
[or defe7idatit'] 

To E F lUoiltt [or /ot <Ie/rH<7(iMt (or jidin/i//} 

\Uere dr^cTibt ibe dnc'ixients and i}ieciaWy <i» /o each document uhelhcr it ts nnjinal 
rr a copy'} 


No 10 

NOTICE TO tDMIT FlCTS (0 12, K 5) 

(rtffr ns in A’a 1 supfa ) 

file Dijine that the plaiutiR lor dcUodant) in this suit requires the defeudaut (or 
I'a.nUfll to admit, tor the purpose-. of thissuitonly tUascvetal facts tespecUvel} hereunder 
specified , and the defendant [or plaiotifl} is hcrebv required, witbm six days from the 
service of this notice to admit the said several (acts saving all just exceptions to the 
udmi'Sibilitv of vuch fact' as cMdeuie m this suit 

G 11 phaJrr '"or /«>» p/atnliO (or dejendant} 

To £ 1 pl<a</rr [or a'lcnt} far Wr/r»i</un< [or plavtlt/f) 

The facts the admission of which is lequired, are — 

1 That 31 died on iho 1st Januarv 1890 

2 That he died intestate 

3 Thai N was hi» ooh lawful son 

t That 0 died on the 1st \pril lu9C 

> Thit 0 was never nnrned 


No 11 

IDMlhsION oi I ICIS. J'lmSUtNT TO NOTlCl (0 12 R 6) 

(TtlU at in .Vo I *«pru) 

The dufendauC [or jUintiQ} in this suit, lor the purposes of this »uic only hereby 
admits the several facts respectively hereunder specified subject to the quaUfications of 
Imutations if an) hereunder speciSid, saving all just exceptions to the admissibilitv or 
au\ such facts or any of them, as eviJenre in this suit 

I’rcMded that this admission is made for the purposes of this suit only and is not an 
admission toie used against the defendant (or pfaintifl) on any other occasion or bv auy 
one other than the plaintiff [or deiemlaut, or patty requiting the admission] 

E r pleader [or agent} for defendant [or plawUfJ} 

Tof! H pleader [or agent} fo> plomti// [or t/e/««dant] 


Facts admitted 

Qualifications or limitations if 
any subject to which they 
are admitted 

1 That M died on the 1st January, 1890 

2. That he died intestate 

3 That N was his lawful son 

4. That 0 died 

5. That 0 wis noier married . | 

1 

2 

3 But not that he was bis only lawful son 

4. But not that he died on the 1st April, 159C 

5. 
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SOE 


^o 12. 

^OTICE TO PRODUCE (GBKBRAL iORM) (O 12. B 8.) 

{Title ds 1 1 No 1, supra ) 

Take notice that jou are hereby requited to ptoduca and show to the Court at the n[<t 
hearing of this suit all hooks papers letters copies of letters and other writings and decs ' 
ments in your custody, possession or power coatammg any entry, memorandum or minne 
relating to the matters m question in this suit, and particularly. 

G H Pleader [or ajentl Jor plaintiff [or defendant^ 

To E F pleader [or agent] for defendant [or plaintiff] 


APPENDIX D 

DEOliEES 


No 1 

DECREE IN ORlCINAli SUIT {0 20, Rr 0,1) 
{Title ) 

Claim tor 


This suit coaiag on this day tor final disposal betota . . 

in the presence ol lor the plamtiB « * 

lor the defendant It is ordeisd and decreed that 
and that the sum ol Rs 

he paid by the to the 

account ol the costs ol this salt with interest thereon at the rate ol 
per cent pec annuni from this date to date ol realization 

Giren under my hand and the seal of the Court this 

fudge 


Costs of Suit 


PLAINTIFF 

DEFENDANT 

ns 





Ua. 

A 

P 




1 

Stamp loc plaint 




Stamp for power 




2 

Do lor poner 




Do. for petition 


i 


3 

Do lor exhibits 




Pleader s lee 




i 

Pleader a fee on Rs. 




Snbstslence loc witnesses 




5 

Subsistence lot witnesses | 


1 


Service ol process 




C 

Commissioner s lee 

I 



Commissioner s fee 




1 

Service ol process 

















Total 

n 


Total 

— 



I. 


Decuees 


2895 


Lockl Amendment* 

Beng*L 

Cii c<2 tbo tabic under the head CoslsoEsmt * in Totm hiO 1 
the tollowjBg — 


ind subsMtiic therefor 


PLAUniFP I DEPENDANT 



ll» i \ 1 

P 1 


Rs 1 A 1 

P 

1 Stamp for plaint 1 I 

1 1 Stamp lor power 




■> '^lamp for power | 

, 

. 2 Stamp foe petitions and 




3. Stamp lor petitions and affi | 


1 affidavits 




darits 1 




3 Cost of eshibits including 




4 Cost of eihibils including 




copies made under the 




copes made under the; 




Banber s Boobs Evidence 




BanVer 8 Boobs Evidence’ 




Act 1891 




Act 1S31 



4 Pleader s fee 




5. 1 leader s ice on Its i 



5 Subsistence and travelling 




C Subsistence and travelling! 



altouances of witnesses (in 




allowances of witnesses (in f 



clndiiiK those of party if 




eluding those of part' ifj 



allowed by Judge] 




allowed by Judge) 



C Process fees 




7 Process fees 


7 Commiss oner s fees 




8 Commuvionei s less i 1 

1 6 Demi paper ' 




9 Deim paper | 

1 d Cost of transmission of re 





1 1 cords 





1 

1 10 Other cost* allowed under 





. 

she Code and General Rules 







1 and Orders 








1 11 Adjournment costs not paid 








ID cash (to be deducted or 








added as the case ma> 




ducted as the ease may be) 




be) 




Total 




Total 








SuhiMiitt the tolUwiag for the eobedule of Costs of Suits in the fotm 


A 



Claim lor 

THIS suit coming on this day for final disposal before 

m the presence of for the plaiatiS and 

ci for the defendant it is ordered that the 

do pay to the ff^e sum of 


2896 


Degbces 


Sen 


Bs with lutareai theraon at the into of let cent porancQC 

from to the date of realization of the said sum and do also paj 

Bs the costs of this suit with interest thereon at the rate of 

per cent per aimum from this date to the date of realization 

GIVEN under my hand and the seal of the Court this day of 19 

/ tdge 

Costa of Sust 


PLAINTIFF 1 

DEFPNDthT 



Rs 


P 



A 1' 

1 Stamp for plaint 




1 Stamp for power 


1 

2 Stamp for power 


1 ' 


2 Stamp for petition 

1 Ri 


3 Stamp for exhibit 




3 Pleader s fee 



4 Pleader s fee on Bs 




4 Sabsistencc for witnesses 


1 

5 Sub istence for witnesses 




5 SerMCO of process I 



C Commissioner a ffo 




C Commissioner s fee | 

1 

( 

^ Total 


1 


Total j 

_J 

i 


Bengal 


Local Amendment 


CAicelthelaUe under the bead Costs of Suit in 


lotmho 2 and r lUW 


the following — 


PLUNTIFP 


1 DEFENDANT 




1 Us 

lA 

r 


B« 

A 


1 Stamp for ilaiut | 


1 Stamp lor power 




2 Stamp for power ' 


2 Stamp for petitions and 




3 Stamp for ictitions and ' 


affidavits 




afddaTits | 



3 Costs of exhibits mclud 




4 Cost of exhibits including 



ing copies made under 




copiog made under the 




the Banker s Boohs 




Dauher g Boohs £n 




Evidence Act 1891 




deoca Act 1691 


j 


4 Pleader s fco 




5 1 leader s fee on Bs 


' 


5 bubsistonce and travelling 




C Subsistence and travelling 




allowances of witnesses 




allowances of witnesses 


[ 


(including those nf 




(including those of . 




party if allowed by 




party if allowed bj 



Judge) 




Judge) 


1 1 

C Process foes 




7 Process fee>> 1 


1 

. 7 Commissioner s leos 1 




8 Commissioner s fees 




8 Demi paper 




9 Uemi paper 




9 Cost of transmission of re 




10 Cost of transmission of 1 




1 cords 




records 1 




10 Other costs allowed under 

i 1 



11 Other costsallowod under 




1 the Codo and General 


J 

the Code and General 




' Buies and Orders 


1 

Bales and Orders 




11 Adjournment costs not 


1 

12 Adjournment costs not paid 




paid in cashlto be deduct 



m cash (to be added or 




od or added as the case 


1 

deducted as the case 




may be) 


1 

maa be) 







Total 




1 Total 





2 This Bale will come into force from the lit January 1929 



I. 


Dlcrces 
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3 

PRELlMi:^ lUY DCCRcr FOR FOECCLOSL’BE 
(0 Sli K 2 — \\ lieto accouuts ate directed to be tiLco ) 
(riHe ) 


Tills 'Uit coming oti tlii» d»' etc , it is liereb) oidcred and decreed 

tliat it bo referred to as llie Commissioner to take the 

accounts folloiriug — 

(i) an account of ribat is dne on this date to the iilamtif! for principal and 
interest on his mortgage mentioned lu the plaint (such interest to he 
computed at thereto iijahlo on the principal, or where no such rate is 
fixed U <ix icr cent per annum or at such rate as the Court deems 
reasonable), 

(n) an iccoant of the income ol the rooHgagod property received up to this 
date La the pltfntiQ or b; auy other person bj tho order or for the 
U'S of (he pUintill nr which nithont the wilful default of the pUiutifl or 
such p^r'Oii mi„ht baac been so rcceircd, 

(hi) an aciftiiiii of all «ubi ol monov properlr lucurrcd bv the plamtifl up to 
thi- dite f I lOst (harge- and expenses (other than the costs of the 
>■011) iQ reflect <f the mortgage securitr together with interest thereon 
(■<u ii nicie«t to le eonipuled at the rate agreed between the parties or, 
failing 'U b rate at the same rate t« is payable On tbe principal, or 
failing loth aucb rites at nine {ler cent i>er annum) 

(ii) ail account of ai>\ loss or damage caused to tho mortgaged property before 
tbt> date ba iny act or omission of the plaintill which is dostructire of, 
or lerinaiieDtlv iiijuiioue to, the property or by hts failure to perform 
auy of tbe duHes imposed upon him by any Ivw foe tho time being m 
force or by the terms of the mortgage deed 

2 \nd it IS hereby further ordered and decreed that any amount teeeited under 
clau e (ti) or adjudged due under clause (it) aboee, together with interest thereon, shall 
first bo adjusted against any sums paid by the plaintiff under clause (m) together with 
interest thereon, and the baUoce, if am shall be added to the mortgage money or, as 
the case may be he debited in reduction of tbe amount due to tho plaintiff on aceouut 
of luteiest on the piiocipal sum adjudged due and thereafter in reduction or discharge 
of tbe principal 

3 and It IS beiebi further ordered that the said Commissioner shall present the 

account to this Court with all coovemeut despatch alter making all just allowances un or 
bcloro the day of aud that upon 

such report ol the Commissioner being received it shall be confirmed and countersigned, 
subject to such modi'ication as may be necessary after consideration of such objections as 
the parties to the suit mav make 

4 \nd it IS hen' a further ordered and decreed — 

(i) that the defendant do pay into Court on or before tho 

day ol or any later date 

up to which time for payment may be extended by the Court such sum is the 
Court shall fiud due sud tbe sum of Rs for the 

costs of the suit awarded to the pliintiB . 

(it) that, on such pijmcnt and on payment thereafter before such date as the Court 
may fix of such amount as the Court may adjudge due in respect of such costs oi 
tbe suit aud such casts, charges and expenses as may be paaable under U 10 
together with such sulxequent interest as may be paj able under R It of 0 34 
of the First Schedule to tho Code of CiMl Procedure, lOOS the plamtiS shall 
bring into Court all documents in bis possession or power relating to the mort* 
gaged i roperty lu the pUint mentioned, and all such documents shall be deli* 
\cred o\er to the defendant, or to such person as he appoints and the plaiatifi 

X. Forms 3 to 11 were substituted by S Sand Schedule, of the Transfer of Property 
( Imeiidment Supplementary) Act, 1023 (XXl of 1929) 

C P. C. 3G3 A. 3G4 
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DbCREBS 


SCH. 


shall if so required ro coUTe; or te transfer the said property free from the siiJ 
mortgage aod clear of and from all uicumbrances created by the plaintiff or soy 
person claiming under him or any person under whom he claims and free from 
all liability whatsoever arising from the mortgage or this suit and shall if so te 
quired deliver up to the defendant quiet and peaceable possession of the sid 
property 

5 And It IS hereby further ordered and decreed that in default of payment as aforesaid 
the plaintiff shall be at liberty to apply to the Conrt for a final decree that the defendant shall 
thenceforth stand absolutely debarred and foreclosed of and from all right to redeem the mort 
gaged property described m the Schednle annexed hereto and shall if so required deliver np to 
the plaintiff quiet and peaceable possession of the said property and that the parties shall be 
at liberty to apply to the Court from time to time as they luay have occasion and on soeb 
application or otherwise the Gouit may give such directions as it thinks fit 
8CHE1>ULE 


Description of the mortgaged proper tj 
Local Amendments 


Substitute the following • 


horiD No 3 

preliminary decree for hOREOLOSURE 


{TtlU ) 


day of 


It Is hereby 


being costs of this suit 


This suit coming on this 
ordered and declared that the sum of Bs 
the defendant No to the 

amount due by the defendant No to the plaintiff is the sum of Bs v' DlsuitiS 

balance of account as shown in the Schedule hereto and it is further declared thst the p ^ 
shall be entitled to apply for and obtain a final decree for foreclosuro of the mortgage 
provided that the defendant or t) may apply for and obtain a decree for rca* P 

of the mortgage on payment into Court of tho amount so declared to be due on or wier 
day of and on compliance with all 

orders of the Court and on payment of euch further sums ns the Conrt may determ n* 
payable on finally adjusting the account up to tho dale of piymcnt 
SCIiEDULD 

1 Due to the plaint ff for rodemption Rs 

2 Duo to tho plaintiff (or costs of suit 

3 Due to the plaintiff lor costs etc la respect of tho 

mortgage Bs 

Less costs etc in respect of the mortgage duo to 

(he defendant No Rs 


Less costa of suit duo to tho defendant Na 

Duo to tho plaintiff Rs 


No 3 A 

PRELIMINARY DDCREC FOR iORLCLOSOW 
(0 SI R. 2 —Whore the Cooctdcclarcs tho amount da(i<) 





j I molts*** 


I 


DSCBECS 
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{or principal, the oi Re for interest on the said principal the sum 

oi Bs. for costs, charges and expenses (other than the costs of 

the salt) proper! j incurred by the 1 laintiQ in respect of the mortgage security, together with 
interest thereon, and the sum of Rs for the costs of this suit awarded to the 

plaintiS, mahiog in all the sum of Rs. . 

2. And it IS hereby ordered and decreed as follows — 

(t) that the defendant do pay into Court on or before the 

day of OF any later date 

up to which time for payment may bo extended by the Court of the said sum 
of Rs ■ 

(ti) that, on such payment aud on payment theroaftor before such date as the Court 
may fix of such amount as the Court may adjudge due m respect of such cost of 
the suit and such costs charges and expanses as may be payable under R 10 to 
gether with such subsequent interest as may be payable under B 11 of 0 3tof 
the First Schedule to the Code of Cml Procedure 1003, the plaintiS shall briug 
into Court all documents m hts possession or power rclatmg to the mortgaged 
property in the plaint mentioned and all such documents shall be delivered 
oict to the defendant or to such person as ho appoints and ths plaintifi 
shall if so required re convey or re transfer the said property free from 
the said mortgage and clear of and from all incumbrances created by the plaiutifi 
or any person claiming under him or any per^ion under whom he claims and free 
from all liability whatsoever arising ItoiD the mortgage or this suit and shall 
il so required deliver up to the defendant quiet and peaceable possession of the 
said property 

3 And it IS hereby (uithet ordered and decreed that in default of payment as aforesaid, 
the plaintifl inav apply to (he Court for a final decree that the defendant shall thenceforth 
stand absolutely debarred and fore lo«ed of and from all right to redeem the mortgaged 
property described in the S hedulo annexed hereto and shall f so required deliver up to the 
plaintifi quiet and peaceable possession of tho said property , and that the parties shall bo at 
liberty to apply to the Court from timo to time as they may have occasion and os such appli- 
cation cr otherwise the Court may giro such directions as it thinks fit 
SCHEDULE. 

D<ser%pl%on of the morljaged property 


No 4 

FINAL DECREE FOR FOEEGLOSUBE 
(O 31 B. 3 ) 

{T%lle) 

Ui>on reading the preliminary dcorco passed in this suit on the 

d.i.y wwd tuvt-hav nvd.e.va df-tad. 

day of and the application of the plaintill dated the 

day of for a final dccrco 

and after hearing the parties and it appearing that the payment directed by the said decree and 
orders has not been made by the defendant or any person on his bobalf or any other person 
entitled to redeem the said mortgage 

It IS hereby ordered and decreed that the defendant and all persons claiming through or 
under him be and they are hereby absolutely debarred and foreclosed of and from all right of 
redemption of and in the property in the aforesaid preliminary decree mentioned * [and (t/ the 
defendant be in possession of the satd mortgaged property) doleni&at shall dcliret to 

the plaiatiS quiet and peaceable possession of the said mortgaged property] 

2 And It IS hereby further declared that the whole of the liability whatsoever of the 
defendant up to this day arising from the said mortgage mentioned m the plaint or from this 
suit IS hereby discharged and extinguished 


Words not roQuued to be deleted 
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Local Amendment 

Rangoon 

Form No 4 

FIN iL DECREE FOR FOBLCLOSUBE 
(Title ) 

L pon reading the preliminary deciee passed m tins suit on tha day of 

and further orders dated the sad the 

application of tlio plamtin dated the day of 

for a final decree nud after hearing the parties, *iud on it appearing that payment of the snm 
found due by the preliminary decree and compliance with the further orders of the Coart bai 
not been made within the time specified by any party entitling him to apply for a decree for 
rcdeiiintion , 

It IS hereby ordered and decreed that the defendants Nos and all persoM 

claiming through or under them or any of them are hereby absolutely debarred from all right 
of redemption of the property dcsciibed in the Schedule hereto and that the defendants hos 
are freed from all habihties m ie»pcct of the mortgage mentioned m the Schedule 
hereto and on account of this suit 

\nd It IS otde cd that the defendant No shall deliver to the plaintiff po» 5 essioa 

of the «aid pioicrty 

SCHEDULE 
T7te i tort jaged proi/ertj 
The viorlgagc 


No 5 

PRELIMINARY DECREE FOR SALE 
(0 34 R 4 — Where accounts are directed to be tabes ) 

(r«//r ) 

This suit coming on this day etc , It is hereby ordered and 

that it bo referred to as the Commissioner to l» * 

accounts following — j 

(t) in iccouut of what IS due on this date to the plaintiB for principal 

oil Ills mortgage mentioned in the plaint (such interest to be computed a 
rate payable on the principal or where uo such rate is fixed, at six P^^ ^ 

annum or at such rate as the Court deems reasonable ) , 

(ii) an account of the income of the mortgaged property received up to this dale 

tha plainlifl or by any other person by tho order or for the use of the 

or which without the wilful default of the plaintifi or such person imsht 
been so received ; 

(ill) an account of all sums of money properly incurred by tbo plaintiff up to thu ^ 
for costs, charges and es|>cnscs (other than Ibe costs of the suit) in U 
tho mortgage securitv, together with interest theroon (such intcrc* 
computed at the rate agreed between the parties, or, failing such 
same rate as is {»yab)e on Ibo principal, or failing both such rates 
I'cr cent i^r annum). 

(it) an account of any loss or damages caused to tho mortgageJ property j 

datolv any act or omis'iou of the liaintifl which la ^ jul ei 

maneutly inyuiious to tho property or by ht* failure to j oilorni any of tt* 

imposed uion him by any law lor the time Lciog in force or by Ibe lc‘“ 
mortgage deed 

2 \nd it is hereby fuitbcr ordered and decreed that uiiy auiouut dti> 

clausa (ii) or adjudged due under clause (ii) above together with lutcrcst thereon. » 
bo adjusted a„amst nii» sums paid bt the ililiitifl under clause (in) together with 


I. 
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thereon fled the KiUtico, if tu^, &ball te idded to llie inortgige iiioiioy oc ns tlio ci'ie may bo 
l« debited lu Tcd..ciicii of tbo amount dne to the ^luntiil ou iccouut of interest on the pciuci 
pil sum ndjadged due aud thereafter m reduction or diachatoC of lUo prmcipil 

3 ^ud It J> hcrcb\ further ordered that the «u>l ComuiiKsiOuer shall present the account 

to this Court uith all coineuicut dcspUch after making ill just allowances on or before 
the day of and that 

Upon -uch report of the Conjuiis«-ioi»CT being recoued it shall he confirmed aud counteisigued 
subject 10 such nioditicaliOii as tnar he ucces ary after consideration of such objections as the 
patties to the suit maa make 

4 \ud It Is hereby further ordered and decreed 

li) that the defenlani do pay into Court on or beloru the day of 

or any later date up to which time lor payment 
mav extended by the Court such sum as the Court shall find due and the 
sum of Ho for the costs of the suit awarded 

to the plainlifl 

(ii) lint Oil such piTTOcul and on { ayrncut thereafter before such d »tt» ss the Court 
mav iiT ur «ueh amount as the Court may adjudge duo in cCopect of such costs, 
c! the ouit tnd such osi» chutes iiid etpenses as rnay bo pay able under B 10 
together with »uth sub»ciULUt micrc»t is mat be payable uodcr R 11 of O 34 
of the 1 ini "s hcdiilo la the Cote of Ciail I'roccdure 1903 the plaintifl shall 
hriug n 10 Cuuti all docoRKuia m hi t><>a»e->siuu or power rcl iliug to the motC 
gigtd pr join II the lUmt mentioned lud all •■u h dotument» shall bo deli 
veted \ r to tl l(.f I dam o I ueb (ci ii is he ijjToiDtft ind the pi iiutit! 
^hill if w rLiyoirt 1 rc <.ou e\ <. traiisUr the >tiJ Pioporty free from tho 
moitgige aud cleat of lud f om ill lucumbiaucca cieatcd by the pUiutiff or any 
I< isou (1 liming under him 01 itiv persoti uiidci whom ho claimi lud shall if so 
required deliver up to lUc dclcudaiil (jUKt and p<-ai.eable possession of tho said 
iroierty 

0 knd It u he eby further ordcrel aud dovreed that in default of payment as aforesaid 
tho ilaititiS may apjly co the Court for a dual dccice for the sale of the inoiCjiged property, 
and on such applicauon beiog made the moitgaged proierty or a sufficient part thereof shall ho 
directed to be sold, and lor the purposes of such sale the liaiutifi shall [reduce before the 
Court, or >uch oilleer as it api>oiots all documents lu his [losscssion or powei relating to the 
mortgaged projerta 

6 Aud It Is her<.bv furlh r ordcrel and dcoecd thit th>. tuoiiov rcalis^'d ba such sale 
shall be [aid into Cm i ii d ball U duly at [he I (afie deduction iheref om of tho cxi cn cs 
of the sale) in j aameut of the amount pav tUe to iLc plain till uodci this dcciic lud under any 
further aiders that ruay be passed m this sUis lud i i p lymenc of i 0 nmou u h i b the Cou t 
maa adjudge due lo the [taintifliii lesjCci of sUcb (Ost of the suit aud such costs charges 
and expenses as may be [ayable unde U JO logethc with such subsequent lateie t as niv bo 
paa able ui der K 11 of 0 34 of the First bchcdule to the Code of Ciiil Procedure 190^ and 
that the balance if a la b ill lie paid to the defend lUt oi other persons entitled lo tocciao the 

7 tnd It IS he eby fuithei ordciel and decieed that if tho moiej realised by 
buch sale shall not I e sutiicicut foi piymcut ui full of tho amount payable lo the plnintitl 
as aforesaid the plamtill sh ill be at liberty ( vhete such remedy is open to him under tho 
terms of his mortgage and is not birred byany laav foe the timo being in force) to apply for a 
[eisonal decree againgv tho defeDiIant for the amount of the balance and that the parties are 
at libeity to apply to the Court from time to time as they may haie occisiou and on such 
application or otbcrvii-,0 tho Court may gise such directions as it thinks fit 

bCHEDULh. 


J^escftplioi of Ike moitjajel prr>i^rly 
Local Amendment 

Rangoon 

Form 5 

I’RLLIlllVkRl DLCREB FOR SkLL 
[ftlle ) 


This suit comm* 


this 


day of 


. It 13 hereby 
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ordered asd decreed that the sum of Rs being costs of this 

suit shall be paid by the defendant No to the 

and it IS declared that the amount due to the plaintiff the defendant No 

IS the sum of Hs being the balance of account as shown 

m the Schedule A hereto, and it is further declared that the plaintiff shall be entitled to 
apply for and obtain a final decree for sale of the property m suit^ 

Fionded that any of the defendants Nos may apply for and obtain 

a decree for redemption of the mortgage on payment into Conrt of the amount so declared to 
be due on or before the day of and on compliance with sll 

further orders of the Court and on payment of such further sums as the Court may detorzaine 
to be payable on finally adjusting the account up to the date of payment 

And it IS further declared that the amount due to tbs parties to the suit whose clauns 
have been proved and the priorities of such parties to payment out of the sale proceeds are 
as shown in Schedule R hereto 

SCHEDULE A 

1 Due to the plaintiff for principal and interest on 


the mortgage Rs 

2 Due to the plaintiff for costs of suit Bs 

3 Dae to the plaintiff for costs etc , in rospect of 

the mortgage Bs 

Less costs, etc , due to the defendant No Bs. 

Less costa of suit due to the defendant No Bs 

Due to the plaintiff from defendant No Bs 

SCHEDULE B 

Order of Priority Patty Amount due 


2 . 

3, 


No 5 A 

PBELIMINANy DECREE i OB SALE 
(0 3i, B. 4 — When the Court declares the amount due ) 

{Title ) 

Tins suit coming on this day, etc, It is hereby declared 

amount due to the plaintiff on the mortgage mentioned in the plaint calculated up 
day of IS the sum of Bs . 

principal the sum of R» for intercut on the said principaU ® ^ 

of Rs for costs, charges aud expenses (other than the c 

tho suit) properly incurroJ by the plaintiff m respect of the moets^QB secunty 
with interest thereon, and the sum of Bs for the costs of tho *») 

to tho plaintiff, mabing in all the sum of Rs 

2 And it is hereby ordered and decreed as follows — 

(t) that the dolondant do pay into Court on or boforo tho nht-b 

day of or any later dale up to ^ 

time for payment may bo extended by tho Court tho said sum ol B* Coot* 
(ii) that on such payment and on payment thoroaltcr boforo such dale ** . j 

may fix of such amount as the Court may adjudge due in respect o s 

of the suit and such costa, charges and expenses as may bo 
11. 10 together with such subsequent intoroal as may bo payable “ 
of O SI of Iho hirst bcbedole to the Code of Civil Iroccdure, 


(e) (Or as otherwiso apportloaed) 
(t) (Or a specified part thereat) 
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pliintiS sball briog into Contt all docuniouts In his possession or power 
relating to the mortgaged propertj tn the plaint mentioned, and all such 
documents shall be dehvotod over to the defendant, or to such person as he 
appoints, and the pUmtifl shall, il so required, re convey or re transfer the 
said property free tiom the said mortgage and clear of and from all incum- 
brances created by the plaintifi or any person claiming under him or any person 
under whom ha claims and shall, if so required, delncr up to the defendant 
quiet and peaceable possession of the said propett> 

3 And it is hereby further ordered and decreed that, in default of payment as aforesaid, 
the plaintiff may apply to the Court for a final decree for the sale of the mortgaged property ; 
and on such application being made, the mortgaged property or a suiScient part thereof 
shall be directed to be told; and for the purposes of such sale the plaintiff shall produce before 
the Court or such officer as it appoints all documents m his possession or power relating to 
the mortgaged property. 

1 \nd It Is hereby further ordered and decreed that the money realized by such sale 


Court may adjudge due to the plaintifT in respect of such costs of the suit, and such costs, 
charges and expeuses as maybe payable under It 10, together with such subsequent interest 
as may be payable under n 11 of O Si of the First Schedolo to the Code of Civil Ftocoduia, 
1903, and that the balance if anr shall be paid to the defendant or other persona entitled 
to receive the same 

5 tod It is hereby further ordered jud decreed that if the money realized by 
such sale shall not be sufficient tor payment in full of the smouut payable to the plain- 
tifi as aforesaid, the plaintiff shall be at liberty (where such remedy is open to him under the 


SCHEDULC 

Deurtptton of tht niorl^agtd property 


No 6 

FlNaL DECBLC FOR S\LE 
(0 3> R 51 
(Ttffe ) 

Upon loading (ho preliminary decree passed in this suit on the 
day of and further orders (if any) dated the 

day of and the application of the plaintiB dated the 

da; of for a final decree and after hearing the parties and 

it appearing that the payment directed by the said decroo and orders has not been made by 
the defendant or any person on bis behalf or any other person entitled to redeem the 
mortgage 

It IS hereby ordered and decreed that the mortgaged property lU the aforesaid preliminary 
decree mentioned or a sufficient part thereof be sold, and that for the purposes of such sale 
the plaintiS shall produce before the Court or such officer aa It appoints all documents in his 
possession or power relating to the mortgaged property 

2 And it 13 hereby further ordered and decreed that the money realised by such sale 
shall be paid into the Court and shall be duly applied (after deduction therefrom of the 
expenses of the bale) in payment of the amount payable to the plaintiQ under the aforesaid 
pcelimiuaiy decree and undot any further orders that may have been passed in this snit 
and in payment of any amount which the Conrt may have adjudged duo to the plainliQ lot 
such costs of the suit including the costa of thia application and such costs, chafes and 
expenses as may bo payable under B 10, together with such subsequent interest as maybe 
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payable under R 11 of 0 11 of Iho First Schedule to the Code of Civil Procedure, 1005, aod 
that the balance, if any, shall bo paid to the defend tut ol other pecaons eutittel to reeve 
the same 


Rangoon 


Local Amendment 
Form No C 

FINAL DECREE i; OR S \LE 
{Title) 


Upon reading the preliminary decree passed in this suit on the d^y of 

and further orders dated the and the apphcaiioa of 

the plaintiff dated the d»> of for a final decree, and after 

hearing the parties, and on it appearing that payment of the sum found due by the preliminary 
decree and compliance with the further orders of the Court has not been made within the 
tune specified by any yarty entitling him to apply for a deciee for redemption 

It 13 hereby ordered and decreed that the mortgaged property mentioned in the vi-bc 
dnle \ hereto * he sold and that for the ourpoaes of such sale the parties shall proiuce 
before the Court or such officer as it appoints all do,/Uments of title in their posscJ>mn or 
power relating to the sud property , 

And it is further ordered and decreed that the proceeds of the sale (after dcductiea 
therefrom of the expenses of the sale) shall, subject to any orders as to setting off the amouot 
duo against the purchase money bo paid into Court and applied in payment of the araouutr 
found due to the parties under the ptoliminary decree anJ further orders of the Court lo toe 
order of priority as shown m the Schedule B hereto 

It IS furthoc declared that the mortgages in respect of which the amount* are sbo vn J* 
due in Sebednle D and the right to redeem the same, shall be extinguished, except a* * 
right ol any party entitle I thereto to obtain a personal decree against the mortgagor for t 7 


balance unpaid 

Order of Priority 

SCHEDULE 

The 2 roperty 

SCHEDULE B, 

Party 

Amount dar< 

(1) 



(2) 



(9) 




PRrLIMi:5\UY DLOREE TOR KI.DEMI'TION Will HE OV DLFAf/LT OF 
BY AIORTatGOU V DJ-CREF. i OR lORECLOSUUL IS PtSbLD. 

(O 3f, R 7 — Where acconnts are ducctoJ to be taben ) 

{Title ) 

da), OU . It U hareb) 

as the Commissfonor to i-»*“ 

account of what 18 duo on tins date to the defendants for prin 
interot on the mortgage ucnltoncd in the jUInt (such m ef‘» 
lorapuled at tho rate i»y»ble on the irmciial or , jte-* 

is iixoJ, at six iKr coat jer annum or at such rate at tna 
rc.isooable) , , il U d*'* 

account cf the income of the mortgaged I ropcety rcciivoJ up to 

the defendant or by any other person by order or for the use of tlia ,a!jhl 

or which, without the nilful di./»ult of the defendant or such I-i-rs 

liava been so ^^^ci\el - - — 


This suit coming on tins 
decreed that it lo referred to 
accounts following — 

(i) an account of what is duo 


(a) (ora spcciiiei i «rt ) 
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(m) ai acioiinl of all «.uins of inoDO\ properly incurred by tbe defendant up 
to this dite lor coals cl»itt.ts ind ovpeuses (other than the costs of 
the suit) m rc'jic t of ihcmortsagc Micuntv together with lutorost thereon (such 
iiitcrc t to lo computed tt the rate igteed between the parties, or failing such 
rale at the same rate as is ] ayable ou the principal or f ulxng both such rales, 
at uine per cent per auunm) 

(if) in account of anv los» or damage canned to the mortgaged properti before this 
date ba anr act or omission of the defendant which is destructne of, or pec 
luaucutK iu;urious to the property or by his failure to perform any of the 
duties imtxncd upon him by ana law for the time being in force or by the terms 
of (he mortgage deed 

2 It brr(!l T further ordcicd and decreed that any amount tocehed under clause (ti) or 
adjudged due uii lor clause (ii) above together with interest thereon, shall bo adjusted against 
au\ sum-, Jill the defendant under clauso (iii) together with interest thereon, and the 
lialancc if am ^hall be added to the mortgage money or, as the case may be, be debited in re 
ductioD of the amount due to the defendant on account of mterust on the principal sum ad 
yudged duo and thereafter ui redaction or dt-kchnrge of the principal. 

3 tud It I' hercb' further ordered that the said Commissioner shall present the account 
to thu Court with ill <.Q>neniCDt dcspttch after maVing all just allowances on or before tho 

day of , and that upon such report of 

the Commi ai iirr leins received it%haU be confirmcil and countersigned, subject to such modi 
ficalioD a> 111 tv Ik. nccussiry vftcr consideration of such objectiout as the parties to the suit may 
mabc 

■1 tid It iK hciebv further ordered and decreed — 

(0 tb It the (lamtitl do pay into Coutt on or before tho 

day of , or any later date up to which time for 

pavmeiit may le eateuded by tho Court such sum as the Court shall tmd due and 
tho aiiiu of Rs for the costs of tho suit awarded 

to tho delciidaut , 

(ii) that, on such payment, and on payment thereafter before such dale ns the Court 
mav fit of such amount as tho Court luay adjudge due lu respect of such co»ts 
of tho 'Uit and hUch costs charges aul e\pcn»Oa as may be payable under B 10, 
tOoecher with such sub>«<)ueDt interest as may bo payable under 11 11 of 0 31 
of the Titat Schedule to the Code of Civil Procedure, 1003 the defendant shall 
bring 10(0 Court all documeuts in Ins possession or power relating to the moct 
gng>.d iroperty lu the plamt mentioned aud all such documents shall be deli- 
vered over to tho ptaiutiQ, or (o such person as ho appoints and the defendant 
shall if so required, re convey or re transfer the said property free from the said 
moitgige aud clear of sod from all mcumbrancca created by the defendant or any 
I'ccaou claiming under him or any person under vvhoni he claims and free from 
all liability whatsoever arising from the mortgage or this suit aud shall, if so re 
quircd, deViver up to the plaintifi ipniob aud peaceable possession ol the said pro 
party. 

a tud It i» hereby further ordered aud decreed that, m default of pay meut as afoiesaid, 
the defendant shall beat liberty to apply to the Court for a fiual decree that the plamtirf shall 
thenceforth stand absolutely debarred and foreclosed of and from all right to redeem the mort 
gaged property described in the Schedule annexed hereto aud shall, if so required deliver up to 
tho defendant quiet and peaceable possession of the said property , and that the parties shall be 
at liberty to apply to the Court from time to time as they may have occasion, and on such ap- 
plication or otherwise the Court may give such dlrectious as it tbinVsfit 

SCIIEDDLE. 

DetcnplioH of the mortgajed propi.rtij 
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ix payable under R 11 of 0 31 ol Ibe First Schedule to the Code of Civil Proeedutc, I'^OS and 
that the balance if any, shill bo paid to the defendant oi other pecbons entitled to re eivs 
the same 

Local Amendment 

Rangoon 

Form No. 6 

UNAL PFCREE iOE StLE 
{Title ) 


Upon reading the preliminary decree pissed m this suit on the 

and further orders dated tho and the 

the plaintiff dated the day of for a final decree andifter 

hearing the parties and on it appeanng that payment of the sum found due by the preliminary 
decree and compliance with the further orders of the Court Las not been made within the 
tune specified by any jarty entitling him to apply for a decreo for redemption 

It 13 hereby ordered and decreed that the mortgaged property mentioned in the sehe 
dule ^ hereto * be sold and that for the purposes of such sale the parties shall prodacs 
before the Court or such officer as H appoints all documeats of titlo in their po5ses»'0“ or 
power relating to the sud property , 

And It IS further ordered and decreed that the proceeds of the sale (after deduction 
therefrom of the expenses of the sale) shall, subject to any orders as to setting off tbe arooun 
due agaiust the purchase money, be paid into Court and applied id payment of the sraonnti 
found due to the patties under the ptchminaty decree and further orders of the Court la the 
order of priority as shown in the Schedule B hereto 

It IS further declared that the mortgages in rc>pect of ivhich the amounts are 
due 111 Schedule B aud tho right to redeem the same shall be extinguished, eseept at to 
right of any party entitled thereto to obnm a personal decree against the mortgagor or j 
balance unpaid 

SCHEDULE L 


Order of Priority 

(!) 

( 2 ) 

( 3 ) 


The rropcrhj 
SCHEDbLE B. 
Patty 


No 7. 

PRLLIHINIRY DECREE FOB REDEMPTION WHERE ON DLFtULT OF 
BY MORTGAGOR A DECREE FOR FORECLOSURE IS PISSED. 

(O S4, R 7 — Where accounts ate directed to be taken ) 

{Title ) 

t p rd all d 

This suit coming on this day, etc , It is hereby or _ 

decreed that it be referred to as the Commissiooec 

accounts following — ,cirsl 

(i) an account of what is duo on this date to the defendants for P^‘ ,9 te 

interest on tho mortgage mentioned m tho plaint (such mt 
computed at the rata p‘J »blo ou the principal oi °Coutt deem* 

IS fixed, at six i>er cent per annum or at such rate as the 
rcvsonable) . , „ this d-“® 

(tj) ail account of tho income of the mortgaged property rocci'ed up jefe**^*’’* 

tho defendant or by any other person by order or for the uso of lua 

or which without the wilful default of the defendant or sueu po » 

(a) (O have been 60 roceneJ — ’ 


(a) (or a specified pirt ) 
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daut or uliich without tho wilful default o! the dcfcndint or such petsou might 
hato been so roceived ; 

(lit) an account of all sums of moDO) properly incurred by the defoudant up to this 
date for costs, charges and expenses (other thau the costs of the suit) in respect 
of the mortgage •‘ocuiity together with interest thereon (such interest to be 
computed at tho rate agreed lietweco the parties, or, failing such rate, at the 
same rate, as 13 payable on tho principal, or, failiog both such rates atniueper 
cent i>er annum) , 

(ii) an account of any loss or damage caused to the mortgaged property before this date 
by any act or omission of the defendant which u destructiie of or permanently 
injurious to, tho property or by his failure to perform any of the duties imposed 
upon him by any law for the time being in force or by the terms of the mort- 
gage deed 

i. And It IS hercb) further ordered and decreed that any amount received under clause 
(ii) or adjudged due under clause (ii) above together nith interest thereon, shall first be 
adjusted against any sums paid by the defendant under clause (tii) together with interest 
thereon, and the balance li any shall be added to tho mortgage money, or as the case may be, 
be debited m reduction of ihe amount due to the defendant on account of interest on the pem 
cipal sum adjudged duo and thereafter in icdnctiou or discharge of tho principal 

3 And It IS hereby further ordered that the said Commiasiooer shall present the 

account to this Court with all convenient despatch after malvisg all ju<t allowances on or 
before the dav of and that upon such report of 

the Commissioner being received it shall be confirmed and countersigned subject to such 
modification as mav be necessary after consideration of such objections as the parties to the 
suit may male 

4 And It 18 hereby further ordered and decreed— 

(0 that the plaintiS do pay into Court on or before the 

day of or any later date up to which time for 

payment may be extended by the Court such sum as the Court shall find 
dne and the sumof Rs for the costs of the suit awarded 

to the defendant , 

(tt) that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in respect 
of such costs of the suit and such costs charges and expenses as may 
be payable under R 10 together with such subsei^uent interest as may 
be payable under B. 11 of O 31 of the First Schedule to the Code of CimI 
Procedure 1908, the defendant shall bnog Into Court ail documents in bis 
possession or power relating to the mortgaged property in the plaint mentioned 
and all such documents shall be delivered over to the plaintifl, or to such 
person as bo appoints, and the defendant shall if so requited, re convey or 
rc-transfer the said property free from the said mortgage and clear of and from 
all incumbrances created by the defendant or any person claiming under 
him or anj person under whom be claims and shall if so required deliver up to 
the piaintiQ quiet and peaceable possession of the said property 

5 And it IS hereby further ordered and decreed that, in default of payment as aforesaid 
the defendant may apply to the Court for a final decree for the sale of the mortgaged property, 
and on such application being made the nioitgagod property or a sufficient part thereof shall 
be directed to be sold, and for the purposes of eucli sale the defendant shall produce before 
the Court or such officGi as It appoints, all documents in his possession or power relating to 
the mortgaged property 

C And it 13 hereby further ordered and decreed that the money realized by such sals 
shall be paid into Court and shall be duly applied (after deduction therefrom of tho expenses 
of the sale) iQ payment of the amount payable to the defendant under this decree and under 
any further orders that maybe passed in this suit and in payment of any amount which tho 
Court may adjudge due to the defendant iniespect of such costs of the suit and such costs, 
charges and expenses as may bo payable onder B 10, together with such subsequent interest 
as may be payable under R 11 of O 84 of the First Schedule to the Code of Cml Procedure, 
1908, and that tho balance, if any, shall be paid to tho plsintifi or other persons onticlod to 
receive the same 
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I 


Rangoon 

DEGREE AGAINST MORTGAGOR I'l i 
THE MOi 


Upon reading the application of 1 
decree passed in the suit on the day of 
satisfied that the net proceeds of iho sil I 
and li 

shown in the Schedule hereto , and th it i 
legally lecorerable from the 

^ personal!} 

It IS hereby ordered and di. 

^ the sum of 1 

of BIX per cent per annum from the 
date of realization of the said sum ind t 


Party 


1 

2 
3 


PRELIMINARY DECREE POll i 
PAYMENT BY M0RTG\O(i 
(O 34, B 7 — Wbn 


This suit coming on this 
decreed that it be referred to 
following — 

(t) an account of what is duo o i tl 
on the mortgage mcutioi ci 
rate payable on the prio i) 
annum or at such rato ae th 
(>]) en acconnt of the incomo of i 
the defendant or by any c>h 


(a) Mortgagor. 

(b) Morlgsgeo 

(c) (being the date of paymeut at i 


I. 


Deckei- s 
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daat or \«bicli without tho viHal de{'«uU o! tlio deCcndaut or such person might 
ha%e been so teceired , 

(lit) an account of all sums of moae}* i^opeily incurred b; the defoudant up to this 
date for costs, charges and expenses (other than the costs of tho suit) in respect 
of the mortgage security together vith interest thereon (such interest to be 
computed at the rate agreed bein-ecn the parties, or. failing such rato, at the 
-ame rate as is payable on tho prmcipal, or filling both such rates at time pec 
cent {<eraunum), 

(i<) an accoaut of any loss or damage caused to the mortgaged property before this date 
by any act or omission of tho defendant ivhich is degtructiio of, or permanently 
injurious to the properly or by his failate to perform any of tho duties imposed 
upon him br any law for the time being in force or by the terms of the mort- 
gage deed 

2. \nd It M hereby farther ordered and decreed that any amount received under clause 
(ti) or adjudged duo under clause (tr) above together »ith interest thereon, shall first be 
adjusted against any sums paid by the defendant under clause (tit) together with interest 
thereon, and the balance if inv shall be added to the mortgage money or as the case may be, 
be debited m reduction of iho amount due to the defendant on account of interest on the prin 
cipal sum adjudged due tnd thereafter lu rcductiou or discharge of tho principal 

3 And It i hercbi further ordered that the said Commissioner shall present the 

account to th;» Court with ill convenient de<|>atch after raalmg all ju«t allowances on or 
before the dav of and that upon such report of 

the Commissioner being received it shall be confirmed and countersigned subject to suoh 
modification as mav be necessart after cousideration of such objection* a« the parties to the 
amt may mabe 

4 And It is hereby further ordered and decreed— 

(i) that the plaintiS do pav luto Court on or before the 

day of or any later data up to which time fot 

payment may be extended by the Court such sum as the Court shall find 
due and the gum of Its (or the costs of the suit awarded 

to tho defeudant , 

(it) that on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due tn respect 
of such costs of tho suit and such costs, charges and expenses as may 
be payable under It 10, together with such subsequent interest as may 
be payable under B. 11 of O 31 of the Fust Schedule to the Code of Civil 
Froceduco 1003, the defendant shall bring into Court all documents in his 
possession or power relating to (he mortgaged property in the plaint mentioned, 
and all such documents shall bo delivered over to the pUintiS, or to such 
person as he appoints and the defendant shall, if so required, re convey or 
re transfer the said property free from the said mortgage and clear of and from 
all incumbrances created by the defendant or any person claiming under 
h-iQi. ar any pccinn under whom he alamia and aha.lL, il aa reqiiued. doUxar up to 
the plaintiS quiet and peaceable possession of the said property 
S And It IS hereby further ordered and decreed that, in default of payment as aforesaid, 
the defendant may apply to tho Court for a final decree tor tho sale of the mortgaged property, 
and on such application being made the mortgaged property or a sufficient part thereof shall 
be directed to be sold, and for the purposes of such sale the defendant shall produce before 
the Court or such officer as It appoints, all documents in his possession or power relating to 
the mortgaged property 

C And it IS hereby further ordered and decreed that the money realized by such sale 
shall be paid into Court and shall be duly applied (after deduction therefrom of the expenses 
of the sale) in payment of the amount payable to the defendanl under this decree and under 
any further orders that maybe passed in this snit and in payment of any amount which the 
Court may adjudge due to the defendant in respect of such costs of the suit and such co„ts, 
charges and expenses as may bo payable Under B 10, together with such subsequent interest 
as may be payable under B ll of 0 3i of the First Schedule to the Coda of Civil Procedure, 
1903, and that the balance, if any, shall be paid to the plaintifi or other persons entitled to 
receive the same 
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Local Amendment 
Form No 7. 


DECREE AGlINST VORTGAGOR PEKSONALLY FOR BALANCE AFTER THE SALE OF 
THE MORTGAGED PROPERTY 
(rt»e) 


Upon reading the application oi tho and reading (he dual 

decree passed in the suit on tho day of , and the Courb being 

satisfied that the net proceeds of the sale held nadee the aforesaid decree amounted to Bs 

and hare been paid to the parties, leaving balance (s) dae as 
shown in the Schedule hereto and that the balances due to and 

legally recoverable from the 

* personally. 

It IB hereby ordered and decreed that the * do pay to 

tho sum of Rs with further interest at the rata 

of six per cent per annum from tho day of c up to the 

date oi realization of the said sum and the costs of this application, 

SCHEDULE 


Party 

1 

Amount due 

1 

Balance unpaid 

1 

2 i 

" ! 


j 

No 7 A 


PRELIMINARY DECREE FOB REDEMPTION WHERE ON DEFAULT OF 
PAYbIBNT BY MORTGAGOR A DECREE 1 OR SALE IS PASSED 
(0 31 R 7 -~Whcre accounts are directed to be taken) 


(Title) 

This suit commg cn this day, etc , It is 

decreed that it be referred to as the Commissioner to lake 

following - . jototMt 

(t) an account of what la due oa thie date to the defendant for principal jjjg 

on the mortgage mentioned in tho plaint (such interest to be compu 
rate payable on the principal or where no such rate is fixed, at six por 


>r at such rate as the Conit deems reasonable] , 


M 


n account of the income of tho mortgaged property roceiTod up to 
tho defendant or by any other person by tho order or for the use 


(a) Mortgagor. 

(b) Mortgagee 

(c) (being the date of payment of proeeede of sale as aforesaid) 
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danl or >sbicli without tho wilfaldeltult of tho defcndiut or such person might ^ 
hato been so received 

(ill) an account of all sums of mooe} properly meurred by the defendant up to this 
date (or costs charges and expenses (other than the costs of the suit) m respect 
of the mortgage security together with interest thereon (such interest to be 
computed at tbo rale agreed between the parties or failing such rate at the 
anie rate as is payable on the principal or failiog both such rates at niue per 
ccDt jerauDum) 

(ir) au account of any loss or damage caused to tho mortgaged property before this date 
by any act or omission of the defendant which IS destructive of or permanently 
injurious to tho property or by his failace to perform any of the duties imposed 
upon him by any law for the time being in force or by the terms of the mort 
gage deed 

2. Vnd It IS hereb} further ordered and decreed that any amount received under clausa 
(it) or adjudged duo under clau o (it) above together with interest thereon shall first be 
adjusted against any sums pvid by the defendant Under clause (itt) together with interest 
thereon and the balance if any shall be added to the mortgage money or as the case may be 
be debited in reduction of the amount duo to the defendant on aeoon&t of interest on the ptiu 
cipal sum adjudged duo and thereafter tu reduction or discharge of tho piiticipil 

3 tnd It IS hercb} further ordered that the said Commissioner shall present the 
account to this Court with all convenient despatch after mtlmg all just llowances ou or 
before the dsv of and that upon such report of 

the Commissioner being received it shall bo confirmed and countersigi ed subject to such 
modification as mav be i ceessary alter consideration of such objections as tho parte to the 
suit may raaho 

1 And It IS hereby further ordered and decreed — 

(i) that the plaintifi do pav into Court oo or before the 

day of or any later date up to which time foe 

payment may be extended by the Court such sum as the Court shall find 
due and the sum of Its for the costs of the suit swarded 

to the delcudaot , 

(n) that on such layment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due m respect 
of such costs of the amt and such costs charges and expenses as may 
be payable under It 10 together with such subsequent interest as may 
be payable under B 11 of O 31 of the First Schedule to the Code of C vil 
Procedure 1903 the defendant shall bring into Court all documents in bis 
possession or power relating to the mortgaged property in the plan t mentioned 
and all such documents shall be delivered over to the plaintiff or to such 
person as ho appoints and the defendant shall if so lequtred re convey or 
re transfer the said property free from the said mortgage and clear of and from 
all iDcumbiancoa created by the defendant or any person claiming under 
him or any person under whom be claims and shall if so requ ted deliver up to 
the plaiutifl quiet and peaceable possession of the said property 

5 And It Is hereby further ordered and decreed that in default of pay meat as aforesaid 
the defendant may apply to tho Court for a final decree for the sale of the mortgaged property 
and on such application being made the mortgaged property or a sufficient part thereof shall 
be directed to be sold and lor the purposes of such sale tho defendant shall i reduce before 
the Court or such officer as It appoints all documents in hia possess on or po ver relating to 
themoitsaged property 

C And It 13 hereby further ordered and decreed that the money realized by such sale 
shall be paid into Court and shall be duly applied (alter deduction therefrom of the expenses 
of the sale) in payment of the amount payable to the defendant under this decree and ui der 
any further orders that may be passed in this suit and in payment of any amount which the 
Court may adjudge due to the defendant in respect of such costs of the suit and such co>ts 
charges and expenses as may bo payable under It 10 together w th such subsequent interest 
as may be payable Under It 11 of O SI of the First Schedule to the Coda of Civil Procedure 
1908 and that the balance if any shall be paid to the plaintifi or other persons entitled 
receive the same 
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jc 7 Vnd it IS hcrebj further ordered and decreed that, if the money realized by such sale 

shall not be sufficient lor pavroent in full of the amount payable to the defendant as aforesaid 
the defendant shall be at liberty (where such remedy is open to him under the terras of his 
mortgage and is not barred by any law for the time being in force) to apply for a personal 
decree against the plaintiff for the amount of the balance, and that the parties are at liberty 
to apply to the Court from time to time as they may have occasion, and on such application 
or otherwise the Court may giro 'nch directions as it thinks fit 

SCHEDULE 

Descrtp/ioii of the mortgaged properly 


No 7 B 

PRELIMINAR\ DECREE FOR REDEUl»TION WHERE ON DEFAULT OF 
lnYME^T MORTGAGOR A DECREE FOB FORECLOSURE IS PASSED 
(O 31 R 7— Where the Court declares the amount due) 

[Ttlle) 

This suit coming ou tlii« day, etc , It is hereby doclarod that 

the amount duo to the defendant ou the mortgage mentioned in the plaint calculated “P 
to thu day of >s the sum of Ks i, a 

for principal, the sum of Rs for iuteie»t on the said principal toe >U" 

of Rs for costs charges anl eapeuscs (other thaa the costs of the suit! 

properly incurred by the defeudaut lu respect of the mortgage security together with iatere> 
thereon and the sura of Rs for the costs of the suit awarded to t 

defeuclant making iu all the sum of Rs 

2 And It IS hereby ocdeieJ and decreed as loUovva — 

(i) Ihit the plaintiff do pay into Court on or before the I 

day of or any later date up to which lime for pij 

may be extended by the Court the said sum of Rs 
(iij that ou such payment and on payment thereafter before such date as the >1“^ 
may fix of such amount as the Court may adjudge due m re'pect 
costs of tho suit and such costs, charges and eapenses as may be p 
uuder B 10 together with such subsequent interest a® may be payab e u ^ 
n 11 of O 04 of tlio First Schedule to the Code of CimI Procedure, 1903 tc ^ 

feodant shall bring into Coutt all documents in his possession or power te 

to the mortgaged properly in the plaiut meutioned and all ^uchdosumeu 
be deliTCred over to the plaintiQ, or to such person as he appoint* (roa 

feudant shall if so required re convey or retransfer the said property 
the said mortgage lud clear of aud from all incumbrances created by 
dant or any person claiming under him or any person under whom hee 
free from all liability whatsouvec arising from the mortgage or t '* 
shall if so required deliver up to the plaintiff quiet aud peaceable po^= ’ ^ 

the Slid property i i 

3 And It Is hereby further ordered and decreed that in default of payment ^ 
the defendant may apply to the Court lor a final decree that the nlainliH shall thence o 
absolutely debarred and foceciosci of and from all right to redeem the mortgage 
described 111 tile Schedule annexed hereto and shall, if so required dcJirer up to 

quiet lud peaceable possesiiou of tho said property , and that the parties sball be * jjj_,[icuor 
applv to the Coutt from lime to time as they may have occasion and on such »PP 
otherwise the Court may give such directions as it thinks fit 
SCHEDULE 

Desenj tio i of Ihe mort ja/ed property 
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^o 7 C 

PRELDIIN VRV DLCRPE lOU REDI-MPTION WHERE ON DEEiELT Oi PWMENT 
B\ MORTGAGOR \ DECREE FOB S\LE IS PASSED 
(0 R 7 — Wberotlie Coatt dcclaccs tbc -imouQt due) 

{TilU) 

This suit coming Oil this daj etc It i, herds declared thst tho 

amojut due to the dcfenlaiil ou the mortgage menttoaed in the plaint calculated up ti thu 
das ol isthcsumotRs lorinueipil 

the sum ot Rs (or intercut on the said principal the sum of B> 

for cost'' charges and csicusct {other than the costs of the suit) proporl) incurred b} the dcfeii 
dant ill re pcct of the mortgage securita together with interest thereon and the sun of 
B (or the lost of this sail anaeded to the dcicudant making m all the 

sum nt Rs 

2 \nd It la hcrebx ordered and decreed a> (ollous — 

(i) that the plaintiff do |a; into Eourt on or before the 

daj of or any later date up to v>hich time the lay 

ment inav be extended ha the ( ourt the said sum of Bs 
(it) that on auch laaraent and oo paament thereafter before such date as the Court 
maa fix of auch amount aa the Court mav^ adjudge due in lespect of such co ts ol 
the suit aod such costs charge auJ o\|cnset as maa be paiiLle iindei It 10 
together avith su h cubacjuent intercut as mac be pa' able under R 11 of O 
of the h ir<t S hcdule to the Code of Cieil Procedure 190tl the defend int xhall 
bring lolo Court all documents in bis possession ur pouor relating to the mort 
gaged propert' in the (hint mentioned and all such documents shall be deli 
aerod oxer to the plaintifl or such person as he appo ms and the defendant 
shall if so re'^utred re codtct or retransfer the aaid project} to the plaintiff 
free (com the said mortgage and cleat oi and irotn all incumbraucca created ov 
the defendant or any person claiming under him or atai person under whom ha 
claims and shall if so required deliver up to the p^aintift quiet and poaccahlo 
po session of the said propert' 

3 Xud It is hereby further ordered and decree! that m default of pivinont as aforesaid 

the defendant maj applj to the Court (or a fiual decree tor the sale ol the moitgaged jto 
^ctiy andoukUCh applLitiou hen g made the mortgaged pioperly r i ^ulTicunt pin thereof 
khali 1 0 directed to he sold and for the purpososof su 1 >• le ihe deten \ mi sh 1 1 produce 

before the Court or such oUkOr as it ippoiots all d uuKut iii hi' pu c cii oi poucr lelatiug 

to the mortgaged propert' 

4 kx d Ills hereby further ordoied a d Aettcpd that the mu ev reaUspd by such 
sale shall be paid into Court and shall ho dull apjliod {after deduction therefrom of the 
expenses uC the sale) >u payment of tbo amount payable to the defend lot under this decree 
and under anj lurtUe ordeis that may be pa scJ in this suit aud m pa\ineiit of auj 
attto lut ' hicU the Court mi> adjudge due to the defeuda it in iC'Pect of auch cOuts of 
the amt and such co ts chirges aud exjonst is may le ja'Shlo ui dar R lo together 
with such subsequent iniere t as may bo j liable undci B 11 f O 3t ol llic Fust S hedule 
to the Coda of Civil 1 rotedore 1J08 ind that the bal iux.e if in hill I e paid to the 
plaiQtiff or other pecsous entitled to the same 

5 And It 18 hereby further ordered ai d le reel that it tlie m i ex ri Used by such 

sale shall uol bo su^cient for the puimeut in full of tbo amount \ > ible lo the defendant 

as aforesaid the defendont'shall be t libcrt' {where such rainea oj n to umi unaer 

the Uciuo of the mortgage and is uot b*rrcd b> ny law for the tiuieleiiio in force) to 
apjly for a jersonal de-ree against the plaintiff for the amount of the balance and 
that tha partiea ace at liberty to apply to the Court from time to tune as they may 
haxa occasion and on »uc.h appli ation or other'viae the Court max give such directions 
as U thinks fit 


SentDELL 

Drscrtjfioi of the p artgajed prciertj 
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No 7D 

FINAL DECREE FOR FORECLOSURE IN A REDEMPTION SUIT ON 
DEFAULT OF PAYMENT BY MORTGAGOR 
(O 3i. R. 8 ) 

(T%ae\ 

Upon reading the preliminary decree m tbu suit on the 
day of and further orders [if any) dated the 

day of , and the application of the defendant 

dated the day of for a dnal decree and after 

hearing the parties, and it appearing that the payment as directed by the said decree and 
Orders has not been made by the plaintifi or any person on his behalf or any other person 
entitled to redeem the mortgage 

It 13 hereby ordered and decreed that the plamtiS and all persons clainiiog throngb 
or under him be and they are hereby absolutely debarred and foreclosed of and from 
all right of redemption of and in the property la the aforesaid preliminary decree 
mentioned* [and (»/ ike plainit// be tn possetston of the saxd mortgaged preperfy) that 
the plaintiS shall deliver to the defendant quiet and peaceable possession of the said 
mortgaged property] 

2 And il IS hereby further declared that the whole of the liability whatsoever cf the 
plaintifi up to this day arising from the said mortgage mentioned in the plaint or from 
this suit IS hereby discharged and esttoguisbod 

No 7 E 

FINAL DECREE FOR SALE IN A REDEMPTION SUIT ON DEFAULT 
OF PAYMENT BY MORTGAGOR 
(0 31 R 8) 
iTxtU) 

Upon reading the preliminary decree passed in this suit on the 
day of and further orders (if any) dated the 

day of and the application of the defendant dated the 

dav of for a final <!«■•»«<» and ViA\r tia t} a narties ana 

poaiing that 
plaintiS or ai 

It is hi • 

nary decree ■ _ » meocs 

the defendant shall produce before the Court, or such officer as it appoints all docu 
his possession or power relating to the mortgaged property i. 


nary decree and under any further orders that may have been passed in this suit an 

ment of any amount which the Court may have adjudged duo to the defendant for a 

of this suit incloding the costs of this application and such costs, charges and jl. II, 

bo payable under R 10, together with the subsequent interest as may ^ ** 

ol O S4 of tha First Si.hndulo to the Code of Civil Procedure, 1003, and that the 
any, shall be paid to the plaintiff or other persons entitled to receive the same 


■WO I * 

FINAL DECREE IN A SUIT FOR FOBECLOSURE. SALE OR REDEMPTI - 
WHERE THE MORTGAGOR PAYS THE AJIOOM OF THE DECBtri 
(O 31. Rr 3, 5 and 8 } 

(Tsfle) ._j ,t .pp«»'l£! 

This snit coming on this day for further co 

* Words not required to bo deleted 
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that oa the day ot the mortgagor or 

, the same bciug a poma entitled to redeem, has paid mto Court all amounts 
due to the mortgagee nndcr the preliminary decree dated the 
day oi , It IS hereby oxderod and decreed that — 

(i) the mortgagee do czecato a deed of re conveyance of the property in the afore 
said preliminary decree mentioned in favour of the mortgagor '[or, as the case 
may be, rrho has relecined the property] or an acknowledgment 

of the amount duo in bis favour, 

(ii) the mortgagee do bring into Court all documents in his possession and 
power relating to the mortgaged property in the suit. 

And it IS hereby further ordered and decreed that, upon the mortgagee exocutiug the 

deed of re conveyance or acknonledgmcnl in the manner aforesaid,— 

(i) the said sum of Rs be paid out of Court to the 

mortgagee, 

(n) the said deeda and documents brought mU> the Couit be delivered out of Court 
to the mortgagor *[or the person making the payment] and the mortgagee do 
when so riviuircd concur in registering, at the cost of the mortgagor '[or other 
person making the pyament] tbesail deed of re convoy ance or the aeknowledg 
meet in the office of the Sub Registrar of , and 

(ill) *[if the mortgagee plaiuliS or defeudant ae the case may be, is in possession of 
the moitgasci piopettjl that themottgagee do foithwith deliver possession of 
the mortgaged property m the afoivsaid pcolimmary decree mentioned to the 
mortgagor ' [or such per'On as aforesaid who has made the payment] 


No 9 

DECREE VGvn^ST MORTGAGOR PERSON \LLV FOR BALANCE VFTER THE 
S kLE OF THE MORTO VGED PROPERTY 
(0 31 Rr 6 and 8 A) 

{rule ) 

Upon reading the application of the mort«a,,eo (the plamtiil or defendant as 
the cats may be) and reading the dual decree pas<ed m tbe sjit on the 

day of and tbe Court being satisfied that the not proceeds of the 

sale held nnder the aforesaid final decree amounted to Rs and have 

been paid to the applicant out of tho Court on tbe day of 

and that the baUaco now due to him under the aforesaid decree is Rs , 

And whereas it appears to tho Court that tho said suui is legally recoverable from the 
moilgagor (plaiatifi or defendant as tbe ca^e may be) personally 
It IS hereby ordered and dCvrced as follows — ■ 

That t le niort„a„or (pUintili or defeudaut as the case may be) do pay to the 
mortgagee (defendant or i lai itid as tbe case may be) the said sum of R> 
wvl-h tarthftc luteceat at tha cat's ist tva pet ceout per aniLiini from the 

day of (tbe date of payment out of Court referred to above) 

up to the date of realization of the said sum and tho costs of this application 


Rangoon 


Local Amendment 
Form No 8 

PRLLnilNAKY DECREE FOR REDEMPTION 


This suit coming on this 
and decreed that the sum of Rs 


day of It 13 hereby ordered 

being coats of this suit shall be paid by the 


Words not required to be deleted. 
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defeadant to the and |t i» hereby declared that the amount due to 

the defendant No by the plaintifi is the sum of Ks being the balance 

of account as shown in the schedule hereto, and it is further declared that on payment into 
Court of the said amount on or before the day of 

and on compliance with all further orders of the Court and on payment of such futthet 
sums as the Court may determine to bo payable on finally adjusting the account up to the 
date of pavmeul the plamtiS shall be entitled to apply for and obtain a final decree for 
redemption and that if Iho plaintiQ fails to make full payment as aforesaid the defendant 


No shall bo entitled to apjly for and obtain a decree b 

SCHEDULE 

1 Due to the defendant No on tho mortgage B» 

2 Due to the defendant No for costs of suit Ks 

3 Duo to the defendant No for costs etc in 

respect of tho mortgage Ks 

Less costs etc in respect of the mortgage due to 
the plaintiff Ks 

B, 

Less costs of «uit due to the plaintiff Ks 

Dae to the defendant No B> 


PRELIMINABl DECREE tOR FORECLOSURE OR StLE 


Defendant No 1 
Defendant No 2 


MorlgaS" 
2nd Mortgasecl 


(0 31 Br 2 and 4} 


(rtlfe ) 

The suit coming on this dia etc. It is hereby declared 

amount due to the plaintiff on the mortgage ineut oned in the plaint calculated up t'’ 

day of i!> the sum of Ks .vatoin 

for principal tbesumofEs for int^raot on I bn sii 1 Diincipal^ * , 

of Ks for costs charges and t * i ^ ^ 

incurred by the plaintiff in respect of the mottgag 

sum of Ks for the costs of tb a, ^ ^ 

all the sum of Rs 

(Similar drcfarnfiouj <o le introduced utth regaid to then)ioU}it duelo 
No 2 iJi respect of hta morljaje if the mortgage noiej due thereunder hai beco « P 
at the date of the suit) 

2 It IS further declared that the pfamtifl is entitled to payment of the [j,it 

to him in priority to defendant No 2* [or (if there are several subsequent suoi 

the several parties hereto are entitled m tho following order to the pajmeuto 

due to them respectively — ] 

3 tnd it IS hcreb> ordered and decreed as follows — 

(») (fl) that defendants or one of them do pay into Court on or e 

day of or any lai^^ 


(d) or as otherwise apportioned 
(t) (Or sate or foreclosure 

* Words not required to be deleted 
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to \Tbicli time ior payment has been estoudeil b) the Court tbe <^aid sum 
otlls * due to the plaintiQ , aud 

(b) that defeudaot Ko I do pi} into Court on or beioro tho 

dav ol or my later data up to 

uhich lime (or piymcot has bet.D extended by tho Court the said sum of 
Its duo to defendant No 2 , and 

(■■) that, on paimeut of the sum declared to he duo to the plamtii! by defcudints or 
either of tbezn m the manner prescribed in clause ft] (ir) and on payment there 
after before such data as the Court may ds of such amount as the Court may 
adjudge due in respect of such costa of tho suit and such costs charges and ox 
penscs as may bo payable under R 10 together with such subsequent interest as 
may be payable under It 11 of O 31 of the First Schedulo to tho Code of Civil 
Procedure lOOo the plaintiff shall bring into Court all documents in hia posses 
<ion or power relating to the mortgaged property in the plaint mentioned and 
all such documents shall bo deliaercl oicr to the defendant No 

(who has made the payment), or to such person as he appoints 
and the I laintifl shall if so requited, re courcy or ta transfer the said property 
free from the sail niorlgago and clear of and from all incumbrances created by 
tho plaintiff or anv person claiming under him or any person under whom he 
claims and aUo free from all liabililv iThatsoever arising from the mortgage or 
this suit and shall if so rejuircd deliverup to the defendant No 

(»bo ba> made the paymeot) quiet anl peaceable 

possession ol the said (roporty 

(biniifur decfornfioiu to U tntroduetd >/ drjeiidanl No 1 layt the a7touiU /o mJ or 
oic/orrd fo be due to Jc/kRdniif iio 2us(h aus/t ttirtolions os may be mcenanj hai\ng reijari, to 
the nature o/ J ts morf^o je) 

4 4ad It IS hereba further ordered and decreed that m delault of payment as aforesnd 
of the amount due to the pla ntiS tho plaintiff stall leal liberty to apply to the Court for a 
final decree— 

(0 '[ui the case oj o i tvrljaje by coxdifionuf sole or an anomalomsiortjaje sihera the 
only reiiedy proirJrd /or %h the snort jage deed 14 /orecloauro and not sale] that 
tho defendants jointly and seTorally shall tbencefortb stand absolutely deWred 
and foreclosed of and from all right to redeem the mortgaged property described 
in the Schednlo anneaed hereto and shall if so required deliver to the plaintiff 
quiet and peaceable ] ossession of tho said property or 
(si) ’itn the case of asu other >>orf^a/e) that the mortgaged property ur a sufli 
cient part thereof shall be sold , and that tor the purposes of such sale the 
plaintiS shall produce before the Court or such oi&cor as it appoints all docu 
ments in his possession or power relating to the mortgaged property ind 
(in) ’(in theca’e vhere a sale*) ordered under duitse 4(tt)aboie] that the monov 
realised bv such sale shall be paid into Court and be duly applied (after daduc 
lion therefrom of tho expenses of the sale) in payment of the amount payable to 
(he plaintifl under this decree and Under any further oiderii that may have been 
pas ed in this suit and in payment of the amount which the Court may adjudge 
due to tho plaintiff in respect of such costs of this suit and such costs charges 
and expenses as may bo payable under It 10 together with such subsequent 
interest as may bo payable nnder B 11 of O 31 of the First Schedule (o 
the Coda of Civil Procedure lOOS and that tho balance if any shall be applied 
in payment of the amount due to defendant No 2 and that if any balance be 
left It shall be paid to the defendant No 1 or other persons entitled to receive 
the same and 

(tt) that if the money realised by such sale shall not be suflicicnt for payment 
in full of tho amounts due to the plaintiS and defendant No 2 the 
plaintiff or defendant No 2 or both of them as the case may be shall 
be at liberty (when such remedy is open under the terms of their respective 
mortgages and is not barred by any law for the tune being in force] to apply for 
a personal decree against defendant No 1 for tho amonnts rcmalniDg due to 
them respectively 


’ ords not required to bo deleted, 
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IX deteudiDl No to the *, aod it i» hereby declared that the amonnl dee to 

the defendaDt No by the plamtiS la the sani Bs leic^ the bilas a 

ofac oant as shown lu the scheduit. hereto and it i» further de lared that ou paymeat i^to 
Court cf the said amount on or before the dar cf 

and on compliance with all fuetht.r orders of (ha Court and on payment of snch fettber 
sums as the Court may determine to be payable on dnalty adjuatiug the account up to the 
date o‘ pa%ment tue pliiutiQ shall be entitled to apply for and obtain afinaldereelr 
redemp ion and that if the plaintiff faiU to maVe full payment as aforesaid the defenda-t 


No. shall be entitled to apply for and obtain a decree b 

SCHEDULE 

1 Due to the defendant No on the mortgage R>. 

2 Due to the defendant No for co>ts of suit Ua 

3 Due to the defendant No. for costs etc xn 

respect of the mortgage R». 

Less costs etc in re p<. t of the mortgage due to 
thejlaintiO^ Bs 

Rs. 

Le 3 CO of «mt due to the pUin ii £ 

Due to the defendant No R 


PREUillNtRh DECREE FOR FORECLOsLBE OR S\LE 


Defendant No 1 
Defendant No 2 


l,t MsrtsX*.” 

Mw tsi* ' 

ad M t ii' ^ 


(0 31 Rr ■* and 4) 


(ruf^ ) 

The suit coming on this dav etc , It is herebi de lared *j. 

amount due to the plaintiff on the mortgage menl oned in the plaint calculated op 

dav of isthesumofRs i tk« i : 

for principal the som of Rs. for interest on the said ptm iP* 

of Rs for costs charges and expenses (other than the co»t» 0 j 

incurred bT the plainliff m respect of the mortgage e nrity »iith interest i 

sum of Rs for the costs of tbu <:ait awarded to the plaint 0 

all the sum of Bs , 

(S«mi or Jrcfnrniioii to le \nlrod ttrd tfiffc regard to theoroiit 
No 2 1 * r«p<f{ 0/ /ji4 mortjaje \J the morfydyriio e^/ dae thcrt<t\ltr la» f"' "* 

<i< the dale cf the suit) ^ ^ , 

X It 1$ further di lared that the plaintiff is enluled to payment of the 
to him m prioritT to defendant No 2* [or (if there ate «<Teral subse-^utnl 
the several parlies hereto are entitled in tho following order to the paMncut® 
due to them re pectively — ] 

3 \nd it is hereby ordered and decreed as foUo Ts — , j t'-' 

(») (a) that defendants or one of them do par into Court on « ^ 

day cl 


{a) or as otherwise apportioned 
(0 for sale or fori.closore 

* tt erdi not required to l« deleted 



I 


Di cutts 


2‘HJ 


to wbicli time for pa>iiien( lias IcOQ ostoudei] b> tha Court tbe ■^alJ sum ^ 
of Bs duo to tho plaiDtifl ; and 

(2i) that dcfcuclant No. 1 do pt> into Court on or bofoco tho 

da\ of oc au> later dato up to 

ubfch lime (or pnaicut has been cstcudod b> the Court the siiclsumof 
Bs duo to dtfendant No i , and 

(i>) that oo { aiiueut ol ibo sum declared to bo duo to tha phiintiil by deleild iota oc 
either of them in the mnnuer prescribed in clause (i) (‘t) and on pa>ment there 
after before such date as the Court may tix ol such amount as the Court may 
adjudge due m tc>pcct of such costs of tho suit and such costs, charges and ox* 
pcD*es as mar be payable under R 10 together mth such subsequent interest as 
may be parallc uuder B 11 of O 31 of tho First Schedule to the Code of Civil 
Procedure lOOo, the j lalntill shall bring into Court all documents m his posses 
‘imi or power relating to the mortgaged property m the plaint mentioned and 
all such documents shall be dehicicd over to the defendant No 

(who has made tho payment], oc to such person as ho appoints 
and the ilaintifl shall if so required, ro convoy or ro transfer the said property 
free from the said morlgago and clear of and from all incumbrances created by 
tho plamtifl or anv fK.rson claiming under him or any person under whom ha 
claims ind aUo free (tom all luUiUtv whalsoover arising from tha mortgaga or 
thN <nil and ^hall it so rejuitcl deliver up to the defendant No 

(ujiu ti(« oitde the payment] quiet and peiceable 

po sCa'iuu of the vaid iroperty 

(Sinufnr dtclaraiiwa tc bt introduced i/ dc-/>.n<(<i>tt No 1 lays the amount Junnd ot 
vttlartd tolt due tadt]>.ndant ho 2 u»th <ut./t turtodone n« may It nec($'>ary haiwg regard to 
(1 e nature o] 1 u mortjage) 

1 \nd U IS hetebv further ordered and decreed that id default of payment is aforesaid 
of the amount due to the pH’ntiff the plaintiff shall beat liberty to apply to tlio Court foe a 
final dcercfr— 

(i) *[in thi case oj n snotljuje by ccndtitonof ealeor <tn a>iem<2(oi(s mortgaje witoie the 

only ntnedy procidcd for m the morljaye deed M yorrefoswre nil f «of wfej that 
tho defendants jointly and severally shall thenceforth stand absolutely deWrod 
and foreclosed of and from all right to redeem the mortgaged property described 
ID the Schedule annexed beretoand shall, if so required deliver to the plaintiff 
quiet and pe iccal le possession of the said property or 

(ii) '[ill the cate of an t other mortgage] that tbo mortgaged property ur a sufli 
cient part thereof shall be sold and that for the purposes of such sale tfiu 
plamtifl shall produce before the Court or such officer as it appoints all docu 

ments in his possession or power relating to the mortgaged piopetty ^nd 

(...)• 


p3>.-,cd in Ibis suit and id jiayiDent of the amoant which the Court may adjudge 
due to the pliintifl in respect of such costs of this suit and such costs charges 
and espiusea as may be payablo uudet B 10 together with such subsequent 
interest as may be payable under It I! of O 31 of the First Schedule to 
tbs Code of Civil Procedure 1008 and that the balance if any shall bo applied 
in payment of tho amount due to defendant No 2 and that if any balance be 
left It shall be paid to the defendant No 1 or other persnu, entitled to receive 
tho <ama and 

(if) that i/theinoaoy realised by anch sale shall not be suffiewat for payment 
in full of the amounts due to the plaintiff and defendant No 2, the 
plaintiff or defendant No 2 or both of them as the case may be, shall 
le at liberty (when sQcb remedv is open under the terms of their respectiva 
mortgages and is not barred by any law for the time being in force) to apply for 
a personal decree against defendant No 1 for the amounts remaining due to 
them respectively 


*%toTdsnot required to bo deleted, 
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5 And It IS hereby {uitber ordered and decreed — 

(d] that if defendant Ko 2 pays into Coort to the credit of this suit the amoant 
adjudged duo to the plaintiff, bat defendant No 1 makes default in the payment 
of the said amount defendant No 2 shall be at liberty to apply to the Court to 
keep the plaintiff a mortgage alire for his benefit and to apply for a final decree 
(in the same manner as the platnit/f nught hate done under clause 4 a&ote}*— 

' [(() that defendant No 1 shall thenceforth stand absolutely debarred and foreclosed 
of and from all right to redeem the mortgaged property described in the scuedale 
annexed hereto and shall if so required, deliver up to defeudant No 2 quiet aud 
peaceable possession of the said property ] or 
"[(»«) that the mortgaged property or a sufficient part thereof be sold and that for 
the purposes of such sale defendant No 2 shall produce before the Court or 
such officer as it appoints all documents in his possession or povfer relating to 
the mortgaged property 1 

and (b) (il on the application ol dtfendaut No 2 such a final decree for foreclosure is 


G And It is hereby further ordered and decreed '[tn the ease nhere a sale ts oriieriJ 
under clause 5 aboie] — 

(i) that the money realised by such sale shall be paid into Court and be duly 

(after deduction therefrom of the expenses of the sale) first in paymest of tbe 
amount paid by defendant No 2 in respect of the plaintiffs mortgase 
costs of the suit m coonection therewith and in payment of the amount "aifi 
the Court may adjudge due in respect of subsequent interest on , i^iva 
amount, and that the Mance if any shall then le applied in paymen* o 
amount adjudged due to defendant No 2 m respect of his own mortgage 
this decree and any further orders that may be passed and in payn^Ent o 
amount which the Court may adjudge due in respect of such costa of this i ^ 
and such coats charges and expenses as may be payable to defendant lO 
under R 10 together with such subsequent interest as niij be payt“|^* °“ , 
E 11 otO SiofthefirstCcheduleto the Code of Civil Rtoccdure 1303 aoo 
that the balance if anjr shall bo paid to defendant No 1 or other para 
entitled to receive tbe same and 

(m) that if the money realised by such sale shall not bo suffieicat for payment i® 
full of the amount dlie in respeot of the plaintiff s mortgage or defendant o ^ 

mortgage defendant No 2 shall be at liberty (where such remedy is open o ^ 

under the terms of his mortgage and is not barred by any law for tbe time 
in force) to apply for a personal decree against defendant No 1 for the aoo 
of the balance . 

7 And It IS hereby further ordered and decreed that the parties are at liberty to apf^ 
to the Court from time to time as they may ba\e occasion and on such application or o 
wise the Court mav give such directions as it thinks fit 

SCHEDULE 

Descrtplton of the Miorfyaycd properly 


Fonn 2*0 9 

FINAL DECREE FOR REDEMPTION 

{ri«e ) 

Upon reading tbe preliminary decree passed m this suit on the ti 

and further orders dated tbe 19 , and the decree and after 

and on it appearing that payment of tbe sum found due by the prclimiuary decree 


Words not required to bo deleted 
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qaent orders has bceu made and all further orders ol the Court have beca complied with by tho 
plamtid 

It is hcreb} ordered and decreed that the defendant No shall deliver to the plamtiil 
or to such person as the plaintiQ appoints m this behalf the mortgaged property specified in 
the Schedule hereto and all documents m the possession or power of the defendant No 
relating to the said property, and shall execute and have registered (as required by the phiatifi 
and at the cost ol the plamtiil) cither (i) an achnowledgment lu writing that all lights created 
by the mortgage in suit have been extinguished, (ii) a retransfer to the plamtil! or to such third 
per'On as he may dirc<.t of the said ptopetty treed from tho mortgage and from all encumbrances 
created by the defendant or by any pcr&on driving title from him'*, or (iii) a transfer of the 
mortgage to such third person as the plamtifl may direct 

SCUEDULE 

(riit. property) 

^otc — This form IS applicable, with substitution of the proper party for tho 'plamtiil' 
where the decree is m favour of a party other than the pUintifi ’ 

Rangoon 

Bt iiuiniir horns 12 to 23 as 10 to 21 respcctirciy 


No 10 


PfiELlMlNXRY DECREE FOR REDEIIPTIOn OF PRIOR MORTGAGE VND 


FORECLOSURE OR SlLE ON SUBSEQUENT JIORTGiGE 


[FhmtiS 

Defendant No 1 
Defendant No 2 

(0 31 Rr 2 land?) 
{T%lle ) 


Snd Mortgagee, 
vs 

. Mortgagor, 

1st Mortgagee } 


The suit coming on this 
amount due to defendant No 
this 

for principal the eum of R: 


day etc It is hereby declared that the 
2 on the mortgage meutioned m the plaint calculated up to 
day ol IS the sum of Rs 

! lot interest on the said principal the sum 

for costs charges and expenses (other than the costs of the suit) 
iropctlv incurred by defendant No 2 m respect of the mortgage security with interest thereon 
and the sum of Bs for the co»ts of this suit awarded to defendant No 2, 

making in all the um ol Rs 


(Sn iifar declarait in lo be introlueeA lotth regard lathe ainourit cZiie/roiii (fr/c>!if<inf 
No 1 to the plaintxfj in respect of hii wiorlytf j« t/ Ihe mortgage money due there under 
las Ueame payable at the late if the snit ) 


2 It 13 further declared that defendant No 2 is entitled to payment of the amount due 
to him In priority lo the plaintiff *[or if (there are several subsequent mortgagees) that the 
several parties hereto are entitled in the following order to the payment of the sums duo to 
them respectively —3 

3 And it IS hereby ordered and decreed as follows — 


(i) (a) that the plaintiS or defendant No I or one o! them do pay into Court on 
or before the day<j| or any later 

date up to which time foe payment has been extended by the Court the said 
sumofBs due to defendant No 2, and 

(b) that defendant No 1 do pay into Court on or before the 

or any later date up to 

(a) or where the defendant claims by derived title by those under whom he claims 
*Woids not required to be deleted 
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which time foi payment has heeu esteuded by the Couit the said sum 
oI Rs dae tothe plaintiff , and 

(ti) that on payment of thosnm declared due to defendant No. 2 by the plimtid 
and defendant No 1 or cither of thorn in the manner prescribed in 
Clause (0 (a) and on payment thereaflot before such date as the Oosrt 
may fix of such amount as the Court may adjudge due in respect of such costs 
of the suit and such costs charges and expenses as may be payable under 
B 10 together with such subseqneut interest as may be payable under R. 11 
of O 31 of the Pirsi Schedule to the Code of Cml Procedure, 1903, defendant 
No 2 shall bring into Court all docnmeols in his possession or power relating 
to the mortgaged property in the plaint mentioned and all such documents 
shall bo delivered orer to the plaintiff or defendant No 1 (whoever has made 
the payment) or to such person as he appoints and defendant No 2 shall if 
ao required re convey or re transfer the said property free from ths said 
mortgage and clear of and from all encumbrances created by defendant No 2 
or anv person claimme under him or any person under whom he claims and 


(Siiiiifar deefarflfions <o be sitfroducef */ de/tndanl No I pays the amount foi do' 
icaartd due to the plawhff with such tartaUom ai may he necessary Uaivij regard to tht 

nature of his i lortgage ) 

4 And it 13 hereby further ordered and decreed that, in default of payment ss aforesaid 
of the amount due to defendant No 2, defendant No 2 shall be at liberty to nppl/ to the Court 
that the suit be dismissed or for a final decree— 

(i) *[tn the case of a uortgage by condiltoi’ol sale t r a i nnonalous i lorlgajt u-here H s 

only remedy itreiinded for in the 

that the plamtif! and and defen > 

forth Atand absolutely debarred 

the mortgaged property described in the Schedule annexed hereto and sba 

so required delivoi to the defendant No 2 qiiiot and peaceable possession ‘’t 
said propertv or 

(ti) •[!« the case of any oiler nutrlgagel that the mortgaged propertj 

part thereof shall he sold and that for the purnosc^ of such sale defendant 
fihall produce before the Court or such officer a« it appoints all documents lu 
possession or power relating to the mortgaged ] roperty, and 
(»n) *[in tie case where a sale is ordcrcl under clause 1 {ii)at>ote] Ihit 

realised by such sale shall be paid into Court and be duly applied (after 
tion therefrom of the expenses of tbo sale) m payment of the amount paj* 

defendant No 2 under the decree and any farther orders that may to pass^^ 

this suit and in payment of the amount which the Court may adjudge 
defendant No 2 in respect of such costs of the suit and anch coats 
expenses as may be jayable to the plaintiff under B 10 together 
snbsequent interest as may be payable Under B 11 of O 34 of the Firs ^ 
to the Code of Civil Procedure 1903 and that the balance if any 
applied in payment of the amount due to the plaintiff and ‘f f^coir* 

be loft it shall be paid to defendant No I or other persons entitle 

the same and , , 


(k) that if the money realised by such sale 

of the amounts duo to defendant No . 

plaintiff or both of them, as the ca 

remedy is open under the terms of thetr ieaj>«vk e «. llrpaaKi'u*' 

by any law lor the time being m force to apply for a personal c 

defendant No 1 for the amouuU romaming due to them re»iectivey 


5 And it Is 
la) that 


hereby further ordered aud decreed — . 

if the plaintiff pays into Court to the credit of this suit th e amo unt J 
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duo (o dcfcudant Ko. 2 but defendant 1 makes default lu tbo payment of tho 
said iQiount tbe plaintiff shall bo at liberty to apply to tbe Court to keep 
defendant No 2 s inortgago alive for his benefit and to apply for a final decree 
(m He nioHiirr at fir JejendaHl No 2 m*ght haie done under clause i 

aboif) — 

*((t) that defendant No 1 shall thenceforth stand ab:,o1utely debarred and foreclosed of 
and from all right to redeem tbe mortgaged property described in the Scbednle 
annexed hereto and «b all if so required, deliver up to tbo plaintiff quiet and 
peaceable jkis cssion of tbo said property ] or 

'[(it) that tbo mortgaged prop«.rty or t sufficient piact thereof bo sold and that foe tbe 
puri>o cs of such sale (be iliiuliff shall produce before tbe Court or such officer 
as It appoints all documents in his losscssion or jower relating to the mortgaged 
properlj ] 

and (b) (if on tbe application of defendant So 2 such a final decree for foreclosure 
IS posced) that ,tbe whole of tbe liability of defendant ho 1 arising from tbe 
plaintiff s mortgage or from the mortgage of tho defendant No 2 or from this suit 
shall baMcemed to haio been discharged and estiuguisbod 

G Vud It IS bprcbi further ordeicd and decreed (it the case tel ere a sale ts ordered 
under clause S ai u) — 

(t) that tbo money rcaiuid by such sale shall be paid into Court anl bo duly applied 
(after dcductiou thcrclrom of the oapeosOo of tbo sale] first in payment of the 
amount pid bs the plaintiff in respect oldcfeodant ho 2 s mortgage and tbo 
costs of tbe suit in conuextou iberewitb and m payment of tbo amount 
which tbe Court may adjudge due in respect of subsequent interest ou the 
said amount aud that tbo balance it any shall then bo applied in payment 
of tho amount adjudged duo to tbo plaintiff in lespe t of bis own moitgago 
under this decree and any luetber orders that maybe passed and in payment 
cl tbe amount which the Court may adjudge due in respect of suoh costs of the 
salt and such costs charges and expenses as may bo payable to the plaintiff 
under R 10 together with such subsequent interest as may bs payable under 
P 11 of 0 31 of tbo First Schedule to tho Code of CimI Procedure 1003 and 
that tbe balance if any shall be paid to defendant No 1 or other persons 
entitled to receive tbe same and 

(it) that if the laoney tealiael by such sale shall not bo sufficient for payment in full 
of the amount due lo respect of defendant Ko 2 s mortgage or the plaintiff s 
mortgage defendant ho '* shall be at 1 becty (where such remedy is open to 
him under tbe terms of b s mortgage and is not baited by luy law foi the time 
being in force) to apply for a personal decree againtt defendant No 1 for the 
amount of tbe balinte 

7 And u 18 hereby further ordered and decreed that the paitie aio at liberty to apply 
to tho Court from time to time ts they may have occasion and on such application or 
otherwise th Cut may gi>e such dicocUona as it thinks fit 

SCHLUULB 

7}e errpl on 0 / the sncrtgagel property 


No 11 

PRELIMINARY DFCRUl TOR SALE 
t Plaintiff— Sub or dermtiio mortgagee 

ta 

Defendant No 1 —Mortgagor 
Defendant No 2 —Original mortgagee ] 

(O 34 B d) 

{mte ) 


This suit coming on this 


day, etc , It is hereby declared that tho 
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BdocBt doe to i3ei£Dd:iQt Na S OQ bis moitgage ol slated sp to thi^ dare' 

13 the ssm oi R» for principal the soa of B>. 

foe tnUre t on the !>otd pnn ipal the ssa of Ba. for coais chi'll 

and expenses (other than the CO tsofthe stut) m respe<.t of the aortjisa ecant'" to^e 
with interest thereon and the sum of R». for the cc t» of the «»it ii*! ’f’ 

to defendant 2 mahing m all the snm of Bs. . 

(Sir'ifnr dreJara tens tote istrciluced mth regard to tl e ameuKt due /ron dtftr^ 
2^0. 2 to 0 e il^intif/ in resi-ect cfhia ttorlgage) 

2 tnd it Is hctebT ordered and decreed as follows — 

(i) that defendant No 1 do pay into Court on or before the «aid 

day of or anr later aafe c; 

to whi h time for parment ma) be extended by the Court the 
Hs dne to defendant 2%o. 2. 

(SiiT tfor decforctiois to be introduced teiUi regard to He ariount due to Ir 1 ^ 

lefendai t No 2 being at liberty to pop such an cunt ) 

(tl) that on poTiaent of the «nm declared doe to defendant No 2 by de'enda-t N 1 
in the manner prescribed in claQ<e 2 (i) and on payment thereafter be' a s- i 
date as the Conet may fix of sneh amount as the Court mas- adjudo'* u e u 
re pect of such costs of the suit and sach casts charges and expen e> a* mar te 

payable under R. 10 together with each subsequent interest as mar te pava-e 

under R. II, of O 24 of the Fir t Scheioie to the Code cl Cinl Procedure 
the plaintiff and defendant Ito. 2 shall bring into Court all documents m t-e 
DO 'cssioa or power relatmg to the mortgaged property in the 
and all su b doccmeuti (except such as relate only to the <ab*a ^ 

delivered over to defendant No 1 or to «uch person a* he appeints, a-i 
No 2 shall if so te<juired re convey or retransfer the propertv to 
No 1 free from the sa4 mortgage clear of and from all incnatriB«<» c 
defeedau. No 2 or any person claiming under bun or any person t„.det , 

claims and free from all lutiUty arising from the mortsa»e ut this s> 
shall if so te<iairtd deliver opto defendant No 1 quiet and pea table pc 
cf the said propertv and 

(lit) that upon payment into the Court bv defendant No 1 of the amo— * 
defendant No 2 (he pUmtifi shall be at liberty to apply for paymt>^* 
the «am declared due to him together with am subsequent costs of t * > ^ 

other costs charges and expenses as may be parable under B. 10 tc^ > ^ ^ 
such «ubs®quent interest as may be payable under R. 11 of 0 Sioftbe*-^ 
Schedule to the Code of Civil Procedure 190^ and that the balance if ^ 

then be paid to defendant No, '' aud that if the amount paid into the ^ 

not su&cient to pay in full the sum due to the plamtid Iheplamtiai ^ 
at hbeitv (if such remedy is open to him bv the terms of the mortgage 
barred tr any law for the time being in force) to apple for a pet* 
against defendant No 2 for the amount of the balance. 

3 And It is further ordered and dewreed that if defendant No. 2 part mto C ott 
credit of this suit the amonnt adjudged due to the plaintiS the plainuJ shall Uics 1- 
Court all documents eU [as in sub clause (ii) of clausa 3] 

4 tnd it is hereby further ordered and de reed that m nefault cf p»vme-t 

dants Nos. 1 and 2 as aforesaid the plaintiS mar apply to the Court for a tmal de rte 4 
and cn such application bemg made the mort^a^ed property or a suSicient part ">,3. j 

due ed to be sold and that for the purpo^s of such sale the plalntid and defe-**" , 

shall produce before the Court or such o£cer as it appoints all doenmeau in tb<u ?• 

or power relating to tbe mortgaged property 

5. Vnd It IS hereby further ordered and devreed that the money realised by 
ehall be paid into C«crt and te duly appJ ed (after deduction theretrea cl the e*!' » tb ► ^ 
sale) first in payment of the amount dne to the plaintifi as specified m cliu e l 
costs of the suit ana other costs charges and «xp«D*ei as mav be p3^aU» under B- . w 

with uch subsequent interest as may b« pavaUa under B. 11 cf O 34 cf tbe > irst - c» 

the Code of Civil Procedure I'XX and that the balan e if any .hall U arfl 
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the amouot due to defendant Ko 3 ; and that, il any balance be loft it shall be paid to defen* 
dant Ko 1 or other persons entitled to receira the same 

6 tnd it is hereby further ordered and docreod that, if the money realised b) such 
sale shall not be suihcient tor payment in full ol the amounts payable to the plaintiH and 
defendant No 3 the plaintlfl or defendant No 2 or both of them, as the case may be shall 
be at libcrt} (if such remedy u open under their respective mortgages and is not barred 
bv anv law for the time being in force) to apply lor a personal decree against defendant No 2 
or dclcndant No 1 (as the case may be) (or the amount of the balance 

7 tnd It IS hereby further ordered and decreed that, if defendant No 2 pays into Court 
to the credit of this suit the amount adjudged due to the plaintiff, but defendant No 1 males 
default in payment of the amount due to the defendant No 2, defendant No 2 shall be at 
lilertv to apph to the Court lor a final decree for foreclosure or sale (as the case maybe) — 
(iJccIuraliotis tii the orduieri / /orin (o be uitrodaecd oeiordtu^ to the nature of (Zr/cjitla«f No 2 s 
irnit^nye oiiJ the rffiifJies open to hint (hrreHiuler) 

S \n(l It IS hereby further ordered and decreed that the parties are at liberty to apply 
to the Court as they mav hate occasion, and on such application or otherwise the Court may 
give such dircctious as it thinks fit 

SCHEDULE. 

Drscnj ftoit o/ the tnorljaged jirojvrt;/ 


No 12 

DECKLE FOR RECTIFICATION Ok 1NSTRU3IENT 
(Tt/U ) 

It is hereby declared that the , dated the day of 

19 does not trulv esprets the loicntiou of the i>attie» to »uch 

And at as decreed that the said be rectified by 


No 13 

DECREE TO SET \SlDE A TRANSFER IN FRAUD OF CREDITORS 

(Ttf/e ) 

It IS hereby declared that the . dated the day of 

19 , and made belwceu and , 

lx void as agaiDst the plaintifi and all other the creditors, if any, of the defendant. 


No 11. 

INJUNCTION AGAINST PRIVATE NUISANCE. 

(r»Ife ) 

Let the defendant , Ris agents, servants and workmen, be per- 

petually restrained from burning or causing to bo burnt, any bricks on the defendant $ plot of 
land marked B in the annexed plan, so as to occasion a nuisance to the plaintifi as the owner 
or occupier of the dwelhug house and garden mcntiouod in the plaint as belonging to and 
being occupied by the plaiutiQ 


No 15 

INJUNCTION AGAINST BUILDING HIGHER THAN OLD LEA EL. 

(Fiffe) 

, his contractors, agents and workmen, be per 


Let the defendant 
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petu'^lly restraiaeil from coQtinuing to erect upoa bis premises m 

my house oc building of a greater height than the buildings which formerly stood upon his 
s'vid premises and which have been recently pulled do vn so or in such manner as to darken 
injure or obstruct such of the plaintiff s windows m his sud premises as are ancient lights. 


Ko le 

INJUNCTION BESTBAININQ USB OF PRIVATE ROAD 
{Tttle ) 

Lot the dofendnnl hts agents servants and workmen be pet 

petually restrained from using or permitting to be used any part ol the lane at 
the soil of which belongs to the plaintiff as a carriage way for the passage of carts carriages 
or other vehicles either going to or from the land marked Bin the annexed plan or for any 
purpose whatsoever 


No 17. 

PRELIMINARY DECREE IN AN ADMINISTRATION SUIT 

(Tiffc ) 

It is ordered that the following accounts and inquiries be taken and made that Is 
to say — 

In creditor i euti— 

1 That an account be taken of what IS due to the plaintiff and all the other creditors 
of the deceased 

In suit hp \egatei5— 

2 That an account be taken of the legacies guen by the testator s will 
In suits bj next o/ Itn— 

3 That an inquiry be made and account tAen of what or of wbat share Ifci^I ^ * 
plaintiff IS entitled to as nest of km [or one of the nest of kin] of the intestate 

[After the first paragraph the decree will where necessary order 
inquiry and accounts for legatees heirs at law and next of kin In suits by claimants ot 
than creditors after the first paragraph in all cases an order to inquire and take an ^ 

creditors will follow the first paragraph and such of the others as may be necessary will i° ® 
omitting the first formal words Tbs form is contioueJ as in a creditor s suit ] 

4 An account of the funeral and te.tamcotary expenses 

5 All account of the moveable property of the deceased come to the bands 
defendant or to the bauds of any other person by his order or foe his use 

G Au inquiry what pirt (if any) of the moi cable propoitj of the deceased is oufst^o 
and undisposed of 

7 And it IS further ordered that the defendant do ou or before the 

day of next pay into Court all sums of money which shall be found o 

come to his bands or to the bauds of any person by his order or for his use 

8 And that if the 'shall find it necessary for carrying out the objtcts ® jy 

suit to sell any part ol the movoalle i roperty of tho dccciscd that the same bo sold accof 

and tho pro ceds paid into Court ^ ,11 

9 And tbit Mr E. F bo receiver in the amt (or proceeding] and receive and 

outstanding debts and outslaudiDg moveable prop rty of the decease! and pay the ** 

the hands of the '(and shall give security by bond for the due po 

of his duties to the amount of rupees) jouc! 

10 \nd it is further ordered that if the moveable property of the deccas jaada 
insnfScient for carrying out tho obje ts of the suit then tho folio «ing iurther inquit ci 

aud accounts tsVen that is to say — . . jq *1 

(a) An inquiry what immoveable propertv the deceased was seircd of or eu i 

tho timo of hit death — — 


Here insert name of proper officer 
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l^) Vd inquiry ub'vt aro tbo SQcumbnDces (if auf) aSccting tbo immoicable property 
oi tbejrceiscd orA»> put thereof, 

(c) Vn account so far a$ po^uble of e hat u duo to the sevoral incumbrancers, and to 
include a statement of the priocitica of such of tho locambraiicers as shall 
consent to tho salo hereinafter dirreted 

11 tnd that the itnmorcable property ol the deceased, or so much thereof as shall be 
neccssarv to mabo up the fund in Court sulbciciit to carry out the object of the suit, bo sold 
fvith tbo approbation of tho Judge free from {ncumbrancos (if any) of such incumbrancers as 
shall consent to tho sale and subject to the ineumbrancos of such of them as shall not consent 

12 And It IS ordered that G II shall hare tho coodact of tho sale of tho immoveable 
property and shall prepare tho conditions and contracts of sale subject to the approval of the 

* nod that m case an) doubt or difficulty shall arise the papers shall 
be snlmilted to the Judge to settle 

13 And it is further ordered that for tho purpose of the inquiries hereinbefore directed, 

the 'shall adTorliso iH tho newspapers according to the practice of the 

Court or shall male such inquiries in any other way which appear to tho 

'to give the most useful publicity to such inquiries 

11 And It 18 ordered that tho above inquiries and accounts bo made and taken, and that 
all other acta ordered to l>o done ho completed, before tho day of 

, and that tbo 'do certify tho result of tho 

Inquiries and tho accounts end that all other acta ordered are completed, and have hia certid 
cate in that behalf ready for the inspection of the parties on the 
day of 

lA And lastly, it IS ordered that this suit (or proccodicg) stand adjourned for making 
final decree to the day of 

[Such part only of this decree rs to be uied as U applicable to the particular case ] 


No 

FINAL DECBLL IN AN ADMINISTRATION SUIT BT A LEOATEE 

{T*IU ) 


1. It It ordered that the defendant do, on er before the 

day of , pay into Conrt the sum of Jls , the balance by 

the said certificate found to be duo (lom the said defendant on account of the estate of 

, the testator, and also the eum of Its for interest, 

at the rate of Bs. percent per annam, from the day oi 

to tbo day of , amounting together to the sum 

ol Bs , 


2 X/et tho 
defendant m this 
said sum of Bs. 


'of the said Court tax the costs oi the plaintifi and 
suit, and let the amount of the said ecsta, when so taxed, be paid out of the 
ordered to be paid into Court as aforesaid aa 


follows — 


(a) The costs of the plaintiff to Mr his attorney (or 

pleader} or and the coats of the defendant to Mr his 

attorney (or pleader J 

(h) And (i/ any deM are dae) with the residue of tho said sum of Bs 

after payment of the plaintiff a and defendants costs as aforesaid 
lot the sums, found to be owing to tho several creditors mentioned in the 
schedule to the certificate, of tho 

together with subsequent interest on such of the debts as bear interest, be 
paid, and, after making each payments, let tho amount coming to the several 
legatees mentioned la the schedule, together with subseqnent 

interest (to bo verified as aforesaid), be paid to them 
3 And if there should then be any residue, let the same be paid to the residuary legatee 


'Here insert name of proper officer 
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pela'i.Uy tQstia.taQi (tom. coatmamg to arcct upoa ki« pcomisoa m 

any houso or building of a greater height (ban the fausldinge which fomeily stood upon his 
said premises and which have been recentlyr pulled down so or in such manner as to da/lten 
injure or obstruct such of the plaint S s Mrmdows in h s said promises as are ancient lights. 


ISo IG 

INJUNCTION RESTRVININQ USL OF PRIVVTE ROAD 

{Titlt ) 

Let the defendant his agents servants and workmen be per 

petually restrained from using or permitting to Iks used any part of the lane at 
the soil of which belongs to the plaintiS as a carriage way for the passage of carts carriages 
or other rehiclei either going to or from the land marked R m the annexed pfan or for any 
purpose whatsoever 


No 17. 

PRELIMINARY DFCRCE IN AN ADMINISTRATION SUIT 
{TttU ) 

It IS Ordered that the following accounts and inquiries bo taken and made tbati* 

to say 

In crcdifor a a ttf— 

1 That an account be taken of what u due to the plamtill and all the other eredit^^v 
of the deceased 

In suit by legatiH— 

2 That au account b« taken ot the legacies giacn by the testator s will. 

In auth bj nest o/ km— 

8 That an inquiry bo made and account Ukon of what or of what share if any t 
platntifl IS entitled to as nest of km for one of the nest of kin! of the intestate 


4 An account of the funeral aod testamentary expenses 

5 Ai account of the moveable property of the doceased come to the hands c 

defendant or to the hands of any other person by his order or for his use ^ 

C An Inquiry what part (if any) of the mo oablo propeity of the deceased is onts ao 
and undisposed of 


3 And that it the 'shall find it necessary tor carrying out the j ^giy 

suit to sell any part of the moveablo property of tho deccised that the same be sold ac 
and the proceeds paid into Court , etiosl^ 

9 And that Mr E F be receiver in the suit (or proceeding) and receive au 

outstanding debts and outstanding moveable property of the deceased and V^y ^-Arformance 

the hands of the '(and shall give security by bond for the due p 

of hJs dut es to the amount of rapees) found 

10 And it IS further ordered that if the moveable property of j . jnade 

insufficient for carrying out the objects of the suit then the following further inqun 

and accounts taken that is to say— titled to**’ 

(a) An ingu ry what immoveable property Ihe doceased was seired of or eu 
tho time of his death 


Here insert name of proper officer 
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l^) An inquiry what ato tbo mcuiiibrAnco5-(if any} ailceting tho immoveable propertj 
of the Jc^cased or \ii) jntt tborcof, 

(r) \n account so far as po^oible of vihit is duo lo the several incumbrancorB, and to 
inclndo a statement of tlio prioiUica of sucb of the mcumbranceis as shall 
consent to tho sale hereinafter directed 

n Vnd that tho immoveable property of tho decoasod, or so much thereof as shall be 
neccs^arj to maVo up the fund in Court sufbcieut to carry ont the obiect of tho suit, bo sold 
nilh tho approbation of the Judge free from incumbrances (if any) of such incumbrancers as 
shall consent to tho sale and subject to the incumbrancos of such of thorn as shall not consent 

12 And It IS ordered that G H shall have the conduct of tho sale of the immoveable 
property, and shall prepare tho conditions and contracts of sale subject to the approval of the 

* and that in case any doubt or difficulty shall arise the papers shall 
be submitted to tho Judge to »cUto 

13 Ind It is further ordered that for the purpose of the inquiries herciubefoto directed, 

(ho *shail advotti<'e in the newspapers according to (he practice of the 

Coort Or shall male su,.L inquiries iq any other way which appear to the 

*to give tho most useful publicity to such inquiries 

14 tnd It IS ordered that the above inquiries and accounts bo made and taken, and that 

all other acts ordered to be done bo complcicd, before tho day of 

, and that the *do certify the result of tho 

inquiries and the accounts and that all other acts ordered are completed, and have his certifi- 
cate in that behalf rcadv (or tho inspection of tho parties on the 
day of 

15 And lastly. It It ordered that this suit [or proceodicg} stand adjourned for making 

final decree to the day of 

[Such part only of this decree is to be used as is applicable to the particular cose 1 


No 18. 


UNAL DECKEL IN AN ADMINISTRATION SUIT BY A LEGATEE 


(TUlf ) 


L It it ordrrod that the defendant do, on or before the 

day of , pay mto Court the sum of Es , the balance by 

the said certificate found to be due fiom the said defendant on account of the estate oi 

, the testator and also the sum of Bs for interest, 

at tho rate of Bs- per cent per annum, from the day of 

to the day of , amountfng togothee to the sum 

of Ks 


2 Let the 
defendant in this 
said sum of Bs 
follows — 


*of the said Court tax the costs of the plaintifi and 
suit, and let the amount of the said costs, when sotased, be paid out of the 
ordered to be paid into Court as aforesaid, as 


(a) Thecosts of (be plaintitl to Bdr . his attorney [or 

pleader] or and the costs of the defendant to Mr , his 

attorney [or pleader ] 

(b) And (>/ any i2cbl$ are due) with the residue of tho said sum of Bs 

after payment of the plaintiffs and defendants costs as aforesaid, 
lot the sums, found to be owing to the several creditors mentioned in the 
schedule to the certificate, of tho 

*, together with subsequent interest on such of the dobta as bear interest, be 
paid, and, after making such payments, let the amount coming to the several 
legatees mentioned in the schedule, together with subsequent 

interest (to be verified as aforesaid), bo paid to them 
3 And if there should then be any tesidne, let the same be paid to the residuary legatee 


'Here Insert name of proper officer 
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PRELIMINARY DECREE IN AN ADMINISTRATION SUIT BY A LEGATEE, AV HERE 
AN EXECUTOR IS HELD PERSONALLY LIABLE FOR THE PAYMENT 
OP LEGAClp^ 

) 

1 It 13 declared that the defendant is jiersonally liable to paj the legacy of Bs 

bequeathed to the ptaintif! . 

2 And It IS ordered that an account bo taken of avhat i:, due for principal and intercut 
on the said legacy 

3 And it is also ordered that the defendant do, within ireeka after 

the date of the certificate of the *, ri> to the plaintiff the arnouat 

of what the •shall teriify to he duo for principal and latetest 

i And it IS ordered that the defendant do pay the plaintiff his costs of suit the same 
to be taxed m case the parties differ 


No 20 

FINAL DECREE IN AN ADMINISTRATION SUIT BY NEXT OF KIN 
(Tilte ) 

1 Let the ‘ol the said Court lax the costs of the pUinlid sad 

defendant in this suit and lot tbo amount of the said plaintilt s costs, when *o tsaea bs 
paid by tlio defendant to the plamtifl out of tbo sum of Bs ' 

balance by the said certificate fouud to bo duo from tho said defendant on account^ the 
pergonal estate of £ F the intestate within ono week after the taxation of (he said co*tg 
by the said •, and let the defendant retain foe W* 

own use out of such sum her costs when taxed 

2 And It IS ordered that the residue of tbo said sum of Rs 

after payment of the plaintiH s and defoudaot s costs as aforesaid, be paid and apphed y 
defendant as follows — 

(n) Let the defendant withm one week after the taxation of the said costs by ( * 
•as aforesaid pay one third share of the said rssi s 
to the plaintiffs A B and C D fais wife lu her right as the sister and one 
the next of km of tbo said E F , tbe intestate. 

(b) Let tbe defendant rotaio for her own use one other third share of tbe said issi 

as the mother and one of tbe nest of kin of tbe said E F the intestate 

(c) And let tbe defendant withm one week after the taxation of the said 

the *as aforesaid pay the remaining one third 

of the said residue to G H as the brother and Che other next of kin of the 
E F tbe intestate 


No 21 

PRELIMINARY DECREE IN A SUIT FOR DISSOLUTION OF PARTNERSHIP 
AND THE TAKING OF PARTNERSHIP ACCOUNTS 


{,Ttll4 ) 

It is declared that tbo proportionate shares of the parties m the partnership 
follows — , ;t to h»'S 

It IS decUted that this partnership shall stand dissolred lor shall bo deome 
been dissolved] as from the day of 

it IS ordered that tho dissolution thereof as from that daj be advertised in the 
Gazette etc 


Here insert name of proper officer 
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And It u ordered that be the recener of partnership- 

estate and effects in tl>U suit and do get mall llie oatstaadiug book debts and claims of the 
partnership 

\nd It IS ordered that the folloitiug accounts be taken — 

1 Xu account of the credits propertf and effects now belonging to the said partner* 

ship, 

2 An acconnt of the debts and liabilities of the said partnership , 

3 Xu account of all dealings and transactions between the plaintiff and defendant, from 
the foot of the settled account exhibited m this snil and marked (A) and not disturbing anf 
subsequent settled accounts 

Xnd it IS ordered that the goodwill ol the business heretofore carried on by the plaintiff 
and def,.Ddaut as lu the plaint mentioned and the stock in trade, be sold on the premises, and 
that the ‘may, on the application of any of the parties, fix a teserred 

Lidding for all or any ol the lots at such sale, and that either of the parties is to be at liberty 
to lid at the sale 

Xnd It Is ordered that the above acconnts Lo taken, and all the other acts required to be 
done be completed before the day of 

and that the *do certify the result of the accounts, and that alt 

other acts arc completed and hare bis certificate id that behalf ready for the inspection of the 
patties on the day of 

Xnd lactU It !• ordered that this suit stand adjourned tor making a final decree to 
the day ol 


^o 22 

XL DECKEL A SUIT FOU DISSOLUTION OP PARTNERSIIII* AND THE 
TXKING OF PXRTNERSHIF ACCOUNTS 
{Title ) 

It Is ordered that the tund uow lu Court, amounting to the sum of Rs 
be applied as follows 

1 In payment ol the debts duo by the partnership set forth m the certificate of the 

'amounting m the atbolo to Rs . 

2 lo payment ol the costs of all patties in this suit, amounting to Rs . 

[T/iei< coitt mml i« ateerlatned lefore the decree xs dravn up ] 

3 In payment of Che sum ol Be to the plaintiff as hit share of the 

partnership asaets ol the gum ol Rs . being the residue of the 

said sum of Ra uow in Court, to the dofeodant as his share of the 

partnecahip assets. 

[Or And that the remainder of the said sum of Rs be paid 

to the said j laintiS (or defeudaut) in part payment of the sum of Rs 
certified to be due to bim in respect of the partnership accounts ] 

i Xnd that the defendant [or plaintiff] do on or before the day of 

pay to the plaintiff [or defendant] 
the sum of Rs being the balance of the said sum of 

Rs duo to him, which will then remain due 


No 23. 

DECREE FOR RECOVERY OP LXND AND MESNE PROFITS 
{.Title ) 

It IS hereby decreed as follows — 

1 That the defendant do put the plaintiff in possession of the property specified m the 
schedule hereunto annexed 

2 That the defendant do pay to the plaintiff the sum of Rs 

with Interest thereon at the rate of per cent per annum to the 
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date of loalizatioQ on account of mesne profits whicli haro accrued doe prior to the Institotica 
of the suit 


Or 


2 That an inriuiry bo made ag to the amount of mesne profits which hare accrued due 
prior to tbo institution of the suit 

S That an inquiry be made as to the amonnt of mesne profits from the institution el 
the suit until [tho dolncry of possesBiOD to the decree holier] [the reliaquishment of posses 
Bion by the judgment debtor with notice to the decree bolder through the Court] [the expua 
tioQ of three jears from tho date of the decree] 

Schedule 


Local Amendment 

Medrai 

Add the folloutng foim asiorm Uo 24, tir 

“No 21. 

DECREE SAhCTIONIhO A COUPROJIISL OP A SUIT ON BEHALP OF A MINOR 
OR A LUNATIC. 

sence of etc., and 0 Di t * 
. hat this suit may be compre- 
. day of 

part, and the said 0 D 7 

the said guardian ad ZWcm of tbo other part, (or, on the terms hereafter set tte 

appearing to this Court that tho said comptomiaois filand proper and lot the 
said minor this Court doth sauction the said compromise on behalf of the said mm 
with the consent of all patties hereto It is ordetM as follows -* 

(Set out the terms of the compromise ) ' 


lix 


appknbix e. 


EXECUTION. 

No 1 

NOTICE TO SHOW CAUSE ^\HY A PAYIHENT OR ADJOSTilENT SHOULD 
NOT BE BDCOBDED AS CERTIFIED, 

(0. 21.R 2) 

{Ttlle ) 

To hsi 

Whereas in execution of the decree in the abOTe named suit . tbr 

applied to this Court that the sum of Bs recovoraw 

.intlCfl 

decree has been— — and should bo recorded as certified, this i 
adjusted 

you are to appear before this Court on the 

10 , to show cause why tho aforesaid should not be refer 

adjustment 

certified a „ nf 

Given under my hand and the seal of the Court, this day 

19 Judge 


I to give you notice 
day of 


No 2. 
PRECEPT 
(Section 46]. 
tTitU \ 


Proce 

hold 

oi the decree 

Dated the 


SekeduU 



I 


liSCOLtlOV 


2‘)2j 


No 3. 

ORDER SEEDING DECREE FOR EM.CCTION TO ANOTHER COURT. 

(O 31, B b.) 

{Ttllt ) 

\\ hcti^s the diKiec boMet in the Above salt ha» applied to this Court for a certificate to 


■ • • g that the jadgment 

• the said Court and 

ider O 32 R € of the 

Or Icrt t 

That a copj of this order be scut to 

vritb a copT of the decree and of any order vihicta may hire been made for execution of the 
same and a certificate of nou salisfactioo 

Dated the daj ot 19 


1 , 0 . 1 

CEBTIUCATBOFNON SATISFiOTlO\ OPDECREU 
(O. 21, R C.) 

{TUtt) 

Certified (hat not satisfaetioo of (be decree of (his Court in Suit Xo 

Olio , a copy which » hereunto atUebed, has been 
obtained by ezccution within the lurirdiction of this Coort 

Dated the day of 19 , 

Jttdge 


No. 5. 


CFBTUlOATE OF EXECUTION OP DEURLb TRANSFERRED TO 
AhOUnER COURT 
(0 31, B C ) 

[TtUt ) 


ih 

isi 

111 

a 

1 

1 

1 

1 

li 

a 2 

|5 

g'S 

2**^ o 

1 

<3 

■w 

a 

o 

a 

■«i 

i 

lo 

a 

1 

1 



n 

5 

G 

7 

8 

9 






Rap 

It a p 




Siptujfure o/il/«harrir t« charge Sijnufure o/ Judoe 

Lena) Atatndiaenl, ' 


Rangoon 

In the beading of Form No 6 for (be words and figures 'O 21 R e, ■ the word and 
ngures ' Section 11 ' shall be substituted 


(1) If partial, tirihe cut ' no" ottd state ta uh<U extent 
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SCH 


date of realization OQ accouut oi mesne profits which luTo accrued duo prior to the institution 
of the suit 

Or 

2. That an inquiry be made aa to the amount of mesne profits which hare accrued due 
prior to the institution of the suit 

■ . . _ i the institution of 

aishment of posses 
jourt] [the expire 


M&dr&t 

Ad.d the JoUotLtitg fot 


SciuduU. 

Local Amendment 


lormUo 24, tia 

“No 21. 

DECREE SANCTIONING A COMPROMISE OP A SUIT ON BEHALF OF A MINOB 
OB A LUNATIC, 

(Ts/Zi- ) 

This auit coming on tins day lot final disposal m the presence of etc, and 0 d)i 
delendmt, a mmot by E F , his guardian nd Iitcm, applying that this auit may bo oofflB 
miscd in the terms of an agreement m wiitiuir. dated the day of 

p,ii, tin “ta, p “! 
• Ijeieatlet et* '“'‘y, 
a»d lot tho toeot o< 1“ 
jchiiJf of the ssid nunor- 


appendix e. 

EXECDTION. 

No. 1. 

NOTICE TO SHOW 0 tUSE WHY A PAYMENT OR ADJUSTMENT SHOULD 
NOT BE RECORDED AS CERTIFIED. 

.(O. 31, R 2 ) 

{T*tU) 

To bss 

^Yherea^ m execution of the decree in the above named suit , noiier the 

applied to this Court that the sum of Bs recoTBcaw 

paid Tiotice 

decree has been and should bo recorded as certified, this is to giro you 

adjusted . 

you are to appear before Ibis Court on the day o* 

payment . corded ** 

IS , to show cause why the — — aforesaid should not be ro 

adjustment 

day of 

Judge 


No 2. 

PRECEPT. 

(Section 4C). 

(TtUe) t„rnnrt 


day of 
Schedule 


‘judge 


of the decree. 

Dated the 


19 


X 


Exlcltio*^ 


2'>2 j 


No. 3. 

ORDER SnXUIi'G DECREE FOR E\rCtTIOV TO 4NOTIIER COURT 
(O 31, R 0.) 

) 

\\ heicas the docrco bolder In the aboTe suit bs» ^PpUod to this Court for a certibcjite I 
‘•-rt fifru U> tha Court o{ at 


. nent 


f th 


Orttcre I 

That a cop? o( this order bO scut to 

«ith a copT of the decree sod ol vbicb niaj h'lve been made for execution of th 

rsme and a ceitihcato of hod satisiaction 

Dated the d i) of 19 

Judje 


No. 1 

tEHTlFlCATE OP NON SVTISFACTION OFDECREE. 

(0.31, R &) 

(T»He> 

Ccttificd that nol latitfaction of the decree of this Court in bait No 

of l9 a copy %Thieh ss hereunto attached has bee 
Obtained by excention nitbin the )UnK<]ictiOD of this Court. 

Dated the day of 19 . 

Judge 


No 5 

CFRTIUCVTE or EXFCLTION OF DECREE TRVNSFRRRFD TO 
\NOanER COURT 
(0 31, R C ) 

{Tttle ) 



Rangoon 

In the heading ot Form No & lor the ssords and figures 'O 21, R C, ’ the word and 
figures ' Section 41 ' shall be aabstilntcd 


(1) rf pO-rUat, slrike ouC 


and eialt (o uh<U extent 
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Execution 


SCH 


No C 

APPLIC ATION FOB EXECUTION OF DECREE. 
(O 21, B 11 ) 


In tho Court of 

I , decree bolder, hereby apply'for execution oi tbedccree herein 

below set forth — 




Us 


” S'S5 J 
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(§ 
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Mode in which the 
assistance of the Court 
IS required 


:ir7ic»i altaehwent an» 
all 0 / nitiMi f'l- 
perly tt sougM j 

: pray that the total 
amount of Ra . . 

[together with 

and sale of defendant * 
moveable ni 

per annexed list 
paid to me 

mie» n ‘j 

sfl/eo/ sTtimoiM^ 

perty xs sought S 
pray that the t°‘»* 

amount of Es 

[together with »nte« 

up to date of p /, 1 
and Ih. coats » “‘“iJ 

oat tit; “fa“i£cl> 

realized by tb« , ^ 
jd sale o‘ “ 
s imino'6*^’ 

foToffirfe*" 


knowledge and belief 


declare that what is stated herein is true to tho 


best of wy 


Sxgned 
day of 


decree holder. 


Dated the 



I. 


1j\ecdtioh 


2927 


[U'Jifn attaehxient and salt of tiumoteabJe property m sought ] 

Description an i Speei/KaiuH of Properly 

The undivided one third shvre o( (he jadgment debtor m a house situated m the 
village of value Rs 40 and bonaded Si follows — 

Last C « hou«c west b> Its bouse, south by public toad, north by pinato lane 
aod J $ hou&e 

I declare that what is stated in the above description is true to the best 

cf mv knowledge and Ulicf and so far as I have been able to ascertain the interest of the 
defendant in the propertv therein speeiSed 

Signed , decree holder 


' ^o 7 

LOTICL TO SHOt\ CtUSE V,H\ L\ECUT10N SHOULD NOT ISSUE 
>{(0 21. R 1C)] 

(Tilfe ) 

To 

hcrcas 

has made appli atiou to this Court for execution of decree in Suit No 

of 19 on the allegation that the said decree has been transferred to 
assignment this is to gne )ou notice that you aro to appear before this Court 
on the day of 

show cause why execution should not Le granted 

Given under my hand and the seal of the Court, this day of 


him by 
19 to 


No. 6 

WXBRUvT OF klTlCIDIEM OF MO\E\BLE PBOrEBTI IN E\ECUT10N 01 V 
DECREE FOR MONEY 
(0 31. n 30) 

(Tiffe) 

The Batlid of the Court 

^V heteaa was ordered by decree of this Court passed on the 

day of 19 in Suit No of 19 > to 


Decree 




Principal 

Interest 

Costs 

Costs of execution 
further Interest 

Total 








pay to the plainliS the sum of Bs as 

noted ID the margin , and whereas the said sum of 
Its has not been paid , These 

arc to command you to attach the moveable property of 
the said 

as set forlli m the schedule hereunto annexed, or which 
shall be pointed out to you by the said 

and 

unless the said shall pay to 

yon the said sum oi Bs. 

together with Bs the 

costs of this attachment, to hold the same until further 
orders from this Court 


You are further commanded to return this warrant on or before the 
<]ay of 19 , with an endorsement certifying the day on which and manner 

in which It has been executed, or why ft has not been executed 


Given under my hand and the seal of the Goutl, this 
19 


Shedvle 


day of 
Judge 


1 This reference was substituted loathe reletenee ' (0 31, B. 23) ' by S 2andSch I of 
the Repealing and Amending let, 1011 (Y of 1914) 
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E'^ECUTION 


SCH- 


No C 

APPLICATION FOR EXECUTION OF DECREE 
(O 21. B 11 } 


In the Court of 

I , decree bolder, hereby apply'for execution of thcdecree herein 

below set forth — 



Mode in which the 
assistance ol Court 
IS required 


rrr;i<« allach»ic«t and 
I tala of pro- 

perly it toUjM 1 

jl piiy tint *1“ 

amount of Bs , 
[together with interM 

on the principal sno 
up to date ol 

the costa on^"f 
out this eaecutioii , 
realiaod by 
and sale of aeleoff 

paid to me 

|[[y/ie» tri 

i sale of prr 

perty u sougM J 

[I pray that the 
' amount of «s 

realized by t® a^j 
juent and .^eable 
fendants ‘^atibe 

property 8pec^;yoii 
foot of this 8PP‘“ 
and paid to me 

to IM 1>«‘‘ 


tated herein is true 

, decree holder. 


Dated the 



1 . 


E\1.CCTI0N* 


2931 


of A 15 of 'A 

agaxHtt 

C D of 

Know all men br tbe^e presents th&L we, I J of etc , 

and K L of etc , and 31 If of 

«lc are jointly and eCTerally bound to the Judge of the Court of 

in to be paid to the said Judge, for wlijch payment to 

be made we bind ourselves, and each of us. lo the whole, our and each of our heirs, executors 
amd aduinutrators, jointly and severallv by these presents 

Dated this day of It) 

tnd whereas the moveable propertv specified in the Schedule hereunto annexed has been 
■attached onder a warrant from the said Court dated the day of 

59 , in execution of a decree in favour of 

an suit No of 19 on 

the nle of and the said property has been left In the charge 

<f the said 1 J 

Now the condition of this obligation is that, if the above bounden I. J shall duly account 
lo’ and produce when required before the said Court all and every the property aforesaid 
and shall obey any further c^der of the Court in respect thereof, then tlus obligation shall 
ie 1 d otherwise it shall remain in full force 
IJ 
K L 
M N * 

Signed and delivered bv the above bounden m the presence of 

' Form No IS B- 

XOKD FOR S\FE CUSTODY OF MOVEtBLE FROPERTY ATTACHED AND LEFT IN 
CHARGE or \NY PERSON AND SURETIES 
to 21. R. 13 (l)(c)] 

In the Court of at Civil Suit No 

of A B. of 

against 

CD cf 

Know all men by these presents that we, I J of etc , and K L of 

etc , and 3f N of 

etc , are jointly and severally bound to the Judge of the Court of 

in Rupees lo he paid to the said Judge tor which 

-pavmeut to be made we bind ourselves, and each of us, in the whole our and each of our heirs, 
executors and admiaistrators, jointly and severally, by these presents 

Dated this day of 19 , 

And whereas the moveable property specified m the schedule hereunto annexed has been 
attached under a warrant from the said Court, dated the day of 

19 , ID execution of a decree ID favour of in suit No of 

19 on the file of 


for am 
shall 0 

L J were a surety for the restoration of property taLeu lu execution of a decree 
13 
KL 
JIN 

Signed and delivered by the above bounden in the presence of •" 

Madras 

For the word "dated" substitute the words ’Given under my hand and the seal of the 
Court, this day of " 

Add the following Form — 

"borraNo 1S*A 

BOND FOE StFE CUSTODY OP MOVEABLE PROPERTY ATTACHED AND LEFT IN 
ClI ARGE OP PERSON ILTEKESTED AND SURETIES, 

(O 21, B. 13 ) 
at 


lu the Court of 


Cml Suit No 


2930 


Execution 


SCH 


idlx entitled to be released according to the terma and provisions of section 58 of the Code of Cit 1 
Procedure 1903 , and the Court does hereby fix ennss rer diem as the 


day of 


10 


Judge 


No IS 

ORDER FOR THE BEI.EASE OP A PERSON IMPRISONED IN 
EXECUTION OF A DECREE 
(Sections 56 59 ) 

(ri«c ) 


The Officer in charge of the Jail at 

Under orders passed this day, yon are hereby directed to set free 

judgment debtor now in your custody 

Dated 


Judge 


Local Amendments 


Calcutta 

Form No 15 A 

BOND FOR SAFE CUSTOD\ OP MOVEABLE PROPERTY ATTACHED AND LEFT 
IN CHARGE OP ANY PERSON AND SURETIES 
(Order \XI A Rules 3 (a) and (5) 

In the Court of at 

Civil Suit No of 


' of 


noirinst 

C D ol 

Know all man by these presents that we I J of 


.to 

,1. 




t to he made we “““ -’•'nUy 
rs and admmislrators ‘ 


day of 

And whereas the moveahle propetty/liTesloch specified i 


19 


the 


has been attached under a warrant from the said Court dated the 

19 in execntion oI a decree m favour o* 
ID suit No of 19 

and the said property has been left in the charge of the said 1 J 


Schedule hereoaW 
urof 

on the file of 


, T T shall 
bounden L *' pgrjj/Ji 


every the 

hvestoch afos 

obligation shall W jjj, 

bove boundea -i 


execntion pioceediogs 
I J 
K L 
AI N 

Signed and delivered by the above 
boundea in the presence of 

Lahore 

Ad i the following — 


‘Form No IS-A 


BOND iOR SAFE CUSTODY OP MOVEABLE PBOPERTi ATTACHED AND 
IN CHARGE OF PERSON INTERESTED AND SURETIES 
(O ai R 43 ) 


left 


In the Court of 


Civil Sait No 



I. 


Evlcution 


2931 


of A B of 

agoin$t 

C D of 

Kqoit all mcD bv tbc^^o presents that ve I J of etc , 

aod k L of etc and M X of 

«tc are jointly and severally bound to the Judge of the Court of 

in Bs to be paid to the said Judge, for which payment to 

be made we bind ourselves and each of us lo tho whole, our and each of our heirs, executors 
and administrators jointly and ^everaltr bt tbe«e presents 

Dated this day of 19 

tod whereas the moveable propertv specified la the Sebcdula hereunto annexed has been 
attached under a warrant from the taid Court dated the day of 

Id , m execution of » decree la favour of 

la suit No of 19 on 

the tie of and the said property has been left In the charge 

<f the said I 3 

Now the condition of this obligation is that, if the above bouuden I 3 shall duly account 
for and produce uhen required before the said Court all and eierj the property aforesaid 
and shall obey auy further order of the Court lu respect thereof then this obligation shall 
b.e VC d otherwise it shall remain in full force 
I J 
K L 
MN 

Signed and delivered bv the above bouuden in the presence of 

Form No 15 C 

BOND FOB SVFE CUSTODY OF MO'EVBLE PROPERTY ATTACHED AND LEFT IN 
CHARGE OF VNY PERSON AND SURETIES 
[0 21 R 43 (1) (c)) 

In the Court of at Civil Suit No 

of A C of 

against 

*CD of 

know all men by these pceseuts that we. I J o( etc , and K L of 

etc , and hIN of 

etc , are jointly and <«vera11} louud to the Judge of the Court of 

10 Rupees to be paid to the said Judge foe which 

pavment to be made vse bmd ourselves and each of us. m the whole, our and each of our heirs, 
exerut^fs and administrators, jointly and severally, by these presents 

Dated this day of 19 . 

And whereas the moveable property specified in the schedule hereunto annesed has been 
attached under a warrant from the said Court, dated the day of 

19 111 execution of a decree in favour of lu suit No of 

19 on the file of 


L J were a surety for the restoration of property tabea in execution of a decree 

K L 
H N 

Signed and delivered by the abovebounden in the presence of 

Iiladras 

For the word “dated" substilnte the words ‘ Given under my hand and the seal of the 
Court this day of ” 

Add the following Form — 

■'Form No 15 A 

BOND FOR SVFE CUSTODY OF 3dO\ BIBLE PROPERTY ATTACHED AND LEFT IN 
CHIRGE OF PERSON INTERESTED AND SURETIES 
(0 21, B 43 ) 
at 


In the Court of 


Civil Suit No 


2932 


Execution 


SCH 


of A B of 

agamti 

CD of 

Know all men by these presents that wre I J of etc and K L of 

etc andMN of etc ate jointly and severally bound to the Judge of 

the Court of in Rupees to be paid to the said 

Judge for which payment to be made we bind oursohcs and each of us m the whole our sod 
each of our heirs executors and administrators jointly and seierally by these presents 
Dated this day of 

And whereas the moveable property specified in the schedule hereunto annexed has beta 
attached under a warrant from the said Court dated the day of 19 

in execution of a decree in favour of in suit No uf 1" 

on the file of and the said property has been left in the charge of the sa d 

t if the above bouuden I J shall duly at 
Courts all and every the property afo» 
respect thereof then this obligation sbal 


I J 


Signed and delivered by the above bounden 


in the presence of 

Rangoon 

The following shall be inserted as From No 15 A — 

Form No IS K 

FORM OF RECEIPT FOB MONEY DEPOSITED IN CONNECTION WITH THE 
ATTACHMENT OP PROPERTY TOGETHER WITH NOTICE TO DECREE HOLDER 

In the Court of 

Fxecution Case No of 19 


Received the sum of Rs on account of the following exp*®®”'’” 

be incurred in connection with attachment of property as per list appended 

Process Fees Rules— R* t' 

ll5(i)(b)(u) 2l7a)(e)(u){2) 

1 Custody Fees 

2 feeding charges 

3 Conveyance charges 

4 Ocher expenses (to be specified) 


Total 


curnng charges will be exhausted on the day of 

deposit is made before that date the attacbment wilt cease 
Pate this day of 


19 and that unless a ft 


L%st of property to be attached 


' BaiU/f 


ATT bCHJlENT IN EXECUTION 

PROHIBITORY ORDER WHERE THE PROIERTY TO BE ATTACHED CONSISTS 
■\IO\ EABLE PROPERTY TO WHICH THE DEFENDANT IS ENTITLED SU 
JECT TO A LIEN OR BIGHT OP SOME OTHER PERSON TO THE 
IMMEDIATE 1 OSSESSION THEREOF {0 21 B 4G ) 

(Tif/e) 

To has failc'J 


. the H gb Court of judievture at BaneooD 


cature at Rangoon 
and tl. So»» 



I. 


Etecutiok 


2933 


I Sait No 


of 19 , 

lor Ba , It is ordered that the 

defendant be, and is hereby, prohibited and Testmmed until the further order of this Court, 
from leccmng from the folloiviDg property in the possession 

cl the said . that is to say, , 

to «bich the defendant is entitled, sabiect to any claim of the said , 

and the said la hereby prohibited and restrained, until the further 

order cl this Court, from dcllvenag the said property to soy person or persons whomsoever. 
Given under my hand and the seal of the Court, this 
day of 19 . 

Judge, 


No 17. 

ATTACHMENT IN EXECUTION. 

PBOIIIBITORY ORDER. \Mn:RE THE PROPERTY CONSISTS OP 
DEBTS NOT SECURED BY NEGOTUBLB INSTRUMENTS 


(O 21, R 4C) 


[Ttlle ) 
To 

1VIIEHEA3 


has failed to 


satisfy a decree passed against on the 

day of 19 , in Suit No. 

of 19 , in favour of lor Rs ; It fs 

ordered that the defendant be, and is hereby, prohibited and restrained, until the fuitbet 
order of this Court, from receiving from jou a certain debt alleged now to be due from 
yoa to the said defendant, namely, 

and that yon, the said , be, 

and yon are hereby, prohibited and restrained, ootil the further order of this Court, from 
mabing payment of the said debt, or any pact thereof, to any person whomsoever or othetwise 
than into this Court 


GIVEN Bndec my band and the seal of the Goart, this 
day of 19 . 


Judge. 


To 


No 18 

ATTACHMENT IN EXECUTION. 

PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OP 
SHARES IN THE CAPITAD OF A CORPORATION. 

(O 31, R 4C) 

{Title ) 


Defendant and to 
Corporation 

has failed to satisfy a decree passed 


, Secretary of 

WHEREAS 
against 

day of 19 , in Suit No 

of 19 , in favour of 

It 15 ordered that you, the defendant, be, and you i._ 

until the further order of this Court, from maLing say transfer of 

shares fn the aforesaid Corporation, namely, , or from receiving 

payment of any dividends thereon; and yon, , the Secretary of the 

said Corporation, are hereby prohibited and restrained from permitting any such transfer or 
mailing any such payment 

Given under my hand and the seal of the Court, this 


on the 

, for Rs • 

I hereby, prohibited and restrained, 


19 





293i 


Execution 


Sen. 


No 19 

ORDER TO ATTACH SALARY OP PUBLIC OFFICER OR SERVANT OP 
RAILWAY COMPANY OR LOCAL AUTHORITY (0 21, B 43) 

{Title) 

To 

V HEREAS judgment debtor in 

the above named case, 13 a (descrtle office of judgment debtor) T6tsi\ing bis salary (or allow- 
ances) at your bands, and whereas , decree holder m 

tbo said case, has applied in this Court for the attachment of the salary (or allowances) oi 
the said to the extent of due to him under 

the decree , You are hereby required to withhold the said sum of 

from the salary of the said in monthly 

instalments of and to remit the said sum [or monthly instal 

ments) to this Court 

Given under my hand and tho seal of the Court, this ° 

. 

/uojr 


No 20 

ORDER OP ATTACHMENT OF NEGOTIABLE INSTRUMENT 
(0 21. R 51) 

(Tiffe) 

To 

The BalliS of the Court 

Whereas an order has been passed by this Court on the 
dty of 19 .for the attachment of 

.You ate hetebj directed to»ei*e the eai 
and bring the same into Court 

Given under my hand and the seal of the Court, this “ 

10 . 

Jitdst 


No 21 

ATTACmiENT 

PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF MONEY 
OR OP ANY SECURITY IN THE CUSTODY OP A COURT OF JUSTICE 
OR OFFICER OP GOVERNMENT {O 21, R 52 ) 


[TtlJe ) 

To 

The platniiS having applied, under R 52 ol O 21 of the Coda of Civil 
1908, for an attachment of certain money now m youi hands [here state how 
supposed to be the hands of the person addressed oh what account, etc ), 1 request tu i 
will hold the said money subject to the further order of this Court, , , . 

I have the hononr to ce 

Your most obedient 


Dated 'the 


day of 


19 . 


No 22 

NOTICE OP ATTACHMENT OP A DECREE TO THE COURT 
(O 21, B 53 ) 

' {Ttlle ) 


WHICH PASSED IT 


To 

Sir, 


The Judge of tho Court of 

I have tho honour to inform you that the decree obtained m your Court on the 



I. 


Execution 


2935 


itr ol 

la Sait No of 19 .m which be wij 

ha4 been 

»rilic4lion cj . fho 

fdit «p(N.if}c^ Abore You di 

Court until tou re.fiTo an * 

re]|«3 or t.Qtil cxecatico «.t tbi 

to he execQtc3 or l}r judgment acoicr 


Dated the 


dtf of 


19 ,by 

I sad 

was 

attached by this Court on the 


19 


I have the honour, etc « 
Judge 


NOTICE OF VTTtCHMLNT OF \ DECUEB TO THK IIOtDEB OP THE DECREE. 

(O. 21. tt 53 ) 

iTit.e ) 

To 

^^her<at ao af plication has born made in this Court by tha derreo'holder la Ihe .tlova 
tun (or tbi attachment c( a decree obtained by you oo the day 

of 19 to the Court of 

iu Suit No of 19 , in 

which waa and 

Mas , It la ordered that } ou, the said 

. bo, and you are herobyt 

pr&hibi'ed and rctiraiocd. uutil the further order of this Court, (torn trausferntig or charging 
the aame la aof war 

Givtn uudet my hand aad the seat of tb« Court, thts day c( 

19 . 

Jiidot 


No 21. 

ATTVeUMENT IN E.YECUTION 

FROHlUITORy ORULU WHERE THE FBOPEBTY CONblSTh OF IMMOVE VBLB 
PROPERTY. 

(O 21. R 51 ) 

To 

Defoudant. 

Whereas you have (ailed to aatisfy » decree passed agaiust you on the 
day ol 19 ,10 Suit No 

of 19 . in faeoar of 

loTRs 

orderrd that you, the said ■ 

you are hereby, prohibited and reitraioed, until the further order of tliia Court, from trans* 
/erring or chargiog the property specified in the schedule hecouato annoied. by sale, gilt or 
otherwise and that all persons be, and that they are hereby, prohibited from receiving the sanio 
by purchase, gift or otherwise 

Given under my band and the seal of the Court, this day of 

19 . 

Schedule 


JuJ^e. 
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Execution 


To 


No 25 

OEDER FOR PAYMENT TO THE PLAINTIFF, ETC , OP MONEY, ETC , IN THE 
HANDS OF A THIRD PARTY (0 21, R. 56 ) 

[Title ) 


Whereas the following proportj 
cutlon of a decree m Suit No 
the da; of 

for Rs 

that the property so attached, consisting of Bs 
Bs in curreneynotes, or a sufficient part thereof 

to satisfy the said decree, shall be paid over by you, the said 


has been attached in exe 
19 , passed on 
19 , in favour of 

; It IS ordered 
Q money and 


to 


To 


Onen under my hand and the seal of the Court, this 


day of 
Judge 


No 26 

NOTICE TO ATTACHma CREDITOR (0. 21, R 68) 
[Title ) 


Whereas has made application to 

this Court for the removal of attachment on placed at your 

instance in ezecotion of the decree m Suit No of 19 , this is to give 

you notice to appear before this Court on ■ the 

day of 19 , either in 

person or by a pleader of the Court duly instructed to support your claim, as attaching 
creditor 

Given under my hand and the seal of the Court, this day of 


19 


Judge 


No 27 

WARRANT OF SALE OF PROPERTY IN EXECUTION OF A DECREE FOR MONEY 
(O 21, B 66 ) 

[TiUe ) 

To 

The Bailiff of the Court 

These are to command you to sell by auction, after giving 

day’s previous notice, by affixing the same in this Court house, and after maLmg 
due proclamation, the 

property attached under a warrant from this Court, dated tbe 
day of 19 , in execution of a decree la 

favour of in Bait No 

of 19 , or so much of the said property as shall roalize the sum of Bs ^ * 

, being tbe 

of tbe said decree and costs still lemaming unsatisfied 
You arc further commanded to reinrn this warrant on or before the 


day of Ly 

with an endorsement certifying the manner in which it has been executed, or the reason w J 

it has not been executed 

Given under my hand and tbe seal of tbe Court, this 


19 . 


Judge. 



r. 


Evecuiion 


2937 


No S3 

NOTICE OF THE D\Y FIXED FOR SETTLING A S\LE PROCLAMATION 
(O SI R GS) 

(rt«r ) 


To 

Judgmoat debtor 

^ hereis m the abore oamed sa>t , the decree holder, has applied 

for the sale ol , \ou ate hereby informed 

that the day of 

19 , has been fised for settlmg the terms of the pioclamalioa 

cl «ale 


Given under my hand and the sea) of the Coatt, this 
10 , 




No 29 

PROCLIMATION OF SlLE (O 21. R CC ) 
{TxlU ) 


Notice u hereby giren that under R C4 of O 31 of the Code of Civil Procedure, 1003, aa 
(1) Suit No ef 19 order baa been passed by this Court for the sale of tbs attached 
decided by the property mentioned m the annexed Schedule in satisfaction ol the 

of in which claim of the decree bolder in the suit ( 1 ) menUoned tn the 
Wes plaintiff and margin amounting with covU and interest upto date of sale to the 
was defendant gum o{ 


The sale will be by pablio auction, and the property wiUbeput up for sale in the lots 
«pe,.ified in the Schedule The sale mil be of the property of the judgment debtors abore named 
as mentioned lu the Schedule below, and the liabilities and claims attaching to the said 
property, so far as they hare been ascertained, are those specified in the Schedule against each lot. 


In the absence of any order of postponement the sale will be held by 

at the monthly sale commencing 

at O Clock on the at 

In the event, bov\ever, of the debt above specified and of the 
coata of the sale being tendered or paid before the knocViag down of any lot, the sale will be 
^topped 

At the «al6 the public generally are invited to bid, either personally or by duly autho- 
ri'edagcul No bid by or on behalf of, the judgment creditors above mentioned, however, will 
te accepted nor will any sale to them be valid without the express permission of the Court pre 
viQUslv given The following are the farther 


CondibotiS of talo 

1 The particulars specified lu the Schedule below have been stated to the best of the m* 
formation of the Court, but the Court will not bo nnswetablo for ony error, misstatement or 
omission in this proclamation 

2 The amount by which the biddings are to be increased shall be determined by the ofS- 
cer conducting the sale la the event of any dispute arising as to the amount bid, or aa to the 
bidder, the lot shall at once la again put up to auction 

3 The highest bidder shall bo declared lo bo the purchaser of auy lot, provided always 
that he is legally qualified to bid, and provided that U shall be in the discretion of the Court or 
oCicet holding the sale to decline icieptance ot the highest bid when the itice oDored appears 
so clearly inadcquiie as to make it advisable to do so ^ 

C P C 363 A 3G9 
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Evecution 


SCH 


4 For reasons recorded it sball be in the discretion of tho officer conducting the sole to 
adjourn it subject always to the provisions of R C9 of O 21 

5 In the case of moveable properly Ihe price of each lot shall be paid at the tune of 

or as soon after as tho officer holding the sale directs and in default of pajment tbe property 
shall forthwith be again put up and re sold 

G In the case of inimoaablo property the person declared to be the purchaser shall pay 
immediately after such declaration a deposit of 25 per cent on the amount of his puicbiie 
money to the oiBcer conducting the sale and in default of such deposit tho pcopertv tball 
forthwith be put up again and re sold 

7 The full amount of the purchase money shall be paid by the purchaser before the 
Co ut closes on the iifteenth day after the sale of the property csclusive of such day orjftbe 
fifteenth day be a Sunday or other holiday then on the first oflico day after the fifteeutb diy 

8 In default of payment of the balance of purchase money withm the period aJJonsd 
the property shall be re sold after the issue of a fresh notification of sale The deposit after 
delraMng the espeasos of the sale mat if the Court thinks fit bo forfeited to Government an 
the defaulting purchaser shall forfeit all claim to the property or to any part of tbe sum for 
which It may be subsequently sold 


Given under mv hand and tbe sea) of the Court this 


be/ edule 0 / Property 


Number of lot 

Dcs'nptiou of 
property to be ' 
•old with the 
name of each 

1 owner where 
there ate mote 
judgment debtors 
than one 

Tbe revenue assessed 
upon the estate or 
part of tho estate 
if the properta to be 
sold Is an interest in 
an estate or a part oL 
an estate paying 
revenue to Govern 
ment 

Detail of 
any encuni 
brancos to 
which the 
property is 
liable 

Claimi ifA°> 

which have bestt 

nut forward to 
property and auv 
other known pstticu 
lars bearing on it» 
nature and value 







Local Amendments 

Allahabad 

Inhorru'No 29 (Proclamation of Sale) Jclele the sentence No bid by 
previously given in tho paragraph above conditions of sale 

Madras 


Ad I the following 


Note to horm No 29 (proclamation of sale)— 


,nd 

litl 


I 
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30 I 

ORDER ON THE N\Z1R FOR CAUSING SERMCE OF PROCLAMATION OP SALE 
(0 21 It GG) 

(Title ) 

To 

The Nazir of the Lourt 

N\ hcrcas ID order ha, bee 1 uiidc for tlie sale of the irojiarty of the judgmeilt debtor 
specified lu the Schedule hcicundet anucaed aud whereas the 

dtt of 19 has oceu fiacd for the sale of tho said 

prepertv copies of the proclamation 

cf sale arc t V thi irrtiil male o\cr to lou tud ton are licrcbj ordered to hate the ptoclama 
non pjt li'hrd ti\ beat cf drum wilhia cub of the proiertics specified in the sa d Schedule to 
3 ni. icop’.nfihe aid procUtuation ou a conspicuous part of each of the said piopcrties and 
afterward on the Court hou and then to submit to this Court a report showing tbs dates 
on whuh and ihe miunci in which the iro lamatlODs have been published 
Datfd the da) of 19 


Sthedule 




No 31 

CERTIFICATF B\ OFFICER HOLDINC A SALE OF THE DEFICIENCA OP PRICE ON 
A BE SALE OF PROPERT-i Bi REASON OP TUB PURCHASER S DEFAULT. 

(O "I. R 71 ) 

(TtlU ) 

Certified that at the re sale of the properly in execution oi the deciee in the above* 
earned euit id consequence of default on the part of , puiobxsor 

there was a deficiency m the price of the said property amounting to Rs , 

and that the expenses attending such re sile amounted to Rs 

ToaUng a total of Rs which sum is recoterable from the 

dclaulter 

Dated the day of 10 


Officer hoUvta He sale 


No 32 

NOTICE TO PERSON IN POSSESSION OP MOAEABLE PROPERTT SOLD 
IN EXECUTION 
(O 11, K 70.) 

(Tt«ir ) 

To 

Whereas 

has become the purchs'^er at a public sale m cxccutiou of the decree in the abo\e suit of 

now m your possession, you 

are hereby prohibited from delivering poaseasion of the said to any 

person except the said 

Given under my hand aud the seal of the Court this 
19 . 


day of 


Judge, 
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Ko 33 


PROHIBITORY ORDER AGVINST PAYMENT OF DEBTS SOLD IN EXECUTION TO ANT 
OTHER THAN THE PURCHASER, (0 21, R 79 ) 


To 


{Title) 


and to 

Whereas jjag tecoma tlifl 

purchaser at a public sale In execution of the decree m the above suit of 

being debts due from 

yo'i to 70 U 

: it IS ordered that 70 U be, and yot 

are hereby, prohibited from receiving, and you 

from making payment of, tha said 

debt to any person or persons except the said 

Given under my hand and the seal of the Court, this 
day of 10 . 


Judge 


No 31 

PROHIBITORY ORDER AGAINST THE TRANSFER OF SHARES SOLD IN EXECUTION. 

(0. 21. B. 79) 

(Tt«e ) 

To 

aud , Secretary of 

Corporation 

Whereas has become the purchaser at a 

public sale in execution of the decree, m the above auit, of certain shares in the ahova 
Corporation that is to say, of standing In the name of you , . 

; it is ordered tliae 

you 

be, and you are hereby , prohibited from malmg any transfer of the said shares to aoy P®'” 
except the said , the purchaser aforesaid, ot uo 

receiving any dividends thereon , and you ^ 

, Secretary of the said Corporation, from permitting any suchtranse 
making any such payment to any person except the said 
the purchaser aforesaid 

Given under my hand and the sea) of the Court, this 

• Judge. 


CERTIFICATE TO JUDGMENT-DEBTOR AUTHORIZINO HIM TO MORTGAGE, 
OR SEEIi PBOPERTY. 40 41, R 83) 

(r*»< ) 


Whereas m execution of the decree passed in the above suit 
day of 


1 order was 

29 , lot tbs 

of the under-mentioned property of the judgment debtor . 

, and whereas the Court has, on the application 01 

judgment debtor, jvostponed the 'said sale to enable him to raise the amount of the ec 

moitgage, lease or prnate sale of the said property or of some part thereof: 


I 


Execution 
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This to ctruC; that tho Coutt i2oth hereby anthorue tho said judgmeat debtor to make ^ 
the proposed mortgage lease or sale withm a period of 

from the date of this ccrtibcate , prorided that all monies payable under such mortgage, lease 
or sale shall bt paid into this Court and not to the said judgment debtor 

Detertplton of property 


Given under my band and the seal of the Court, this 
day of 10 


Judge 


^o 36 

NOTICE TOSUOW C tUSE W UY StLE SHOULD NOT BE SET ASIDE 
(O SI Rr 00.92) 

{Title ) 


To 

Alfhereas tho under mcotionod property was sold on tho 
day of 10 in execution of tho docreo ptsiod m the 

above named suit and whereas , tho dcciee holder [or 

judgmeofr'debtor] has applied to thi> Court to set aside the sale of the said property ou 
the ground of a matecul irregularity [or fraud) to publishing [or conducting] the sale 
namely that 

Take BOtice that if you have any cause to show why the said application should 
not be granted you should appear with your proofs u Ibis Court on the 
day of 19 , when the said application will be board 

anJ deterininei 

Given under my hand and the seal of the Court, this 
day of 19 . 

i>rscrip(ion of property 

J II Ige 


To 


No 37 

NOTICE TO SHOAS CAUSE WHY SALE SHOULD NOT BE BET ASIDE 
(0 21 Rr 91. 92 ) 

{Title ) 


Whereas , the purchaser of the 

under mentioned property sold on the day of 

19 I 111 execution of the decree passed in the above named suit, has applied to this Court 
to set aside the sale of the said property on the ground that 

the judgment debtor bad no saleable interest therein 
Take notice that if you have any cause to show why the said application should not 
be granted, you should appear with yonr proofs in this Court on the 

day of 10 , when the said 

application will be heard and determined 

Given under my hand and the seal of the Court, thi-, 
day of 19 . 


DucrtpltoH of property 
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E\ECnTION 


SCH 


No 38 

CEKTIFICATEOFS\LEOPLU»D (0 21, R 94) 
(Title ) 


This IS to 
chaser at a sale 


certifT that 

b> public auction mi the 


has been declared pur 
day ol 

19 , of 

m execution of decree in this suit and that the said 


sale has been duly confirmed by this Court 

Gi\cd under tuv hand and tho seal of the Court, this 
daj of 19 . 


Judqt 


Locel Amendments 


Nagpur 

In Form No 38 Insert tho words for Rs ’ between the words, Ihe 

purchaser and At a sale 


Patna 

SubHxtute the fonowing lot form No 33 


Form No 33 ' 


Certificate of sale of land (0 21, R 94) 

District 

In the Court of at 

Execution case No o{ 19 . 

Decree holder, 


terjMS 


Thie IB to certifv that 

caste , by occupation 

iThana District 

at a sale by public auction on the day of 

specified below m execution of tho decree to suit No 
sale baa been duly confirmed by thi» Court 

Giren under my hand and the «eal of the Court 
day2 of 19 , 


Judgment debtor 
>OD of , 

resident oJ 

, has be.odecUMdth, 

10 , of the prope»J 
of this Courtt and that tbs sU 


this 


Jiidjt 


Specification and puce of properties’ 


No 39 

OHDEB FOB DEEIIERY TO CERTIFIED PURCHASER OF LtND 
AT A S4LE IN EXECUTION (0 21, R 95 ) 

(TtiU) 


has become 


To 

The Bailifi of the Court 
^Yhereas 
fied purchaser of 

decree m suit No of 

ordered to put the said 

as aforesaid in possession of the same — 

1 If the decree has been reccired by transfer from other Court enter name of that 

2 The date when the sale became absolute nitration 

3 Particulars sufficient to rdentifj the property loctuding the name of each rc^ 
sub district m arbich any part of the property is situated should be lulil stated 


certi 

. ron are 
tiLd purehasff. 



I. 


Esccnriosi 


294.3 


GIVEN under mv bind ^ud tba seal oi tbo Court, tliia 
day oi 19 . 


Judge 


Locst Amendment. 


Madras 

Saistrtufr the following for the old one — 

ORDER FOR DELIVERY TO CERTIFIED PUBCIUSEB OF LAND AT A SALE 
IN execution (0. 31. R. 05) 

{Title ) 


To 

The BiiliQ of the Court 

\\ hete-is has lecomo tho certified purchaser of 

at a sale la execution of decree lu suit No of 10 , }ou aro hereby 

ordered to put the said , the certified purchaser, as aforesaid, in poises 

81CU of the tame aud you arc hcreba further required to stato in your return whether there are 
crop 00 the land and whether aou ha\o dehreted them to > tho certified purchaser 

Gni?u under mv band aud tho seal of the Court (bi> dayof 10 . 

Judge 

Ho 40 

SUMMONS 10 APPEAR AND ANSWER CHARGE OF OBSTRUCTING 
EXECUTION OP DECREE (0 21, R OT ) 

(Title) 

To 

Whereas > the decree holder 

in the above suit has comptaiocd to Ibis Court that >ou hare resisted (nr obstructed) 
the officer charged with tho esccotioo of the avarraot lot i^ssessioo 

You aro hcrebj summoned to appear in this Court on the 
day ol 19 , at am to answer the said 

complaint 

Giieu under my hand and the seal ol the Court this 
div of 19 

Judge, 


To 


No 41 

WARRAhT OP COMMITTAL (0 21, B 93) 
(TitU ) 


The OlTicer m Charge of the Jail at 

Whereas the under mentioned pcoiecty has boca decreed to , the 

plaintitl in this suit, aud whereas the Court i» satisfied that without any 

just causa resisted [or oLstructcdl and is still re wtiug [oi ob^tructiug] the said 
111 obtaining itoi, ession of the properti, and wheieas tho ’said 
has made application to this Court that the said be 

committed to tho civil prison , — 



Execution 


SCH 


2044 


day of 


are bereby commauded and repaired to take and receive the s^id 

into the civil prison and to keep hint imprisoned therein for the period 
days 

1 under my hand and the seal of the Court, this 
10 . 

Judge 


No 42 

AUTHORITY OF THE COLLECTOR TO STAY PUBLIC S iLE OP LAND. 
(Section 72 } 

{TtlU ) 

To 

, Collector of 

SIR 

In answer to your communication No » 

, representing that the sale m execution of the 
in this suit of land situate within your district is objectionable ^ 

the honour to inform you that you ate authorized to make provision for the satisfactiou of t 
said decree in the manner recommended by you . 

I have the honour to M. 
SIB 

Your obedient Seninti 
Judge 


Locel Amendments 


Allahabad 

Add the following as form No 43 — 

Form No 43 

The seoanty to be furnished under Section 6o (4) shall be, as neatly as may be, b? * 
in the following form — 

In the Court of at 

Suit No of 19 ^ 

CD 

Whereas in execution of the decree lu the suit aforesaid, the said 0 D 
under a warrant and brought before the Court of , and whereas 

C D has applied for his discbarg" on the vronnd that hn iinderfakes withm onem 
apply under section 5 of Act No III o 
ordered that the said 0 D shall 

safBcient security in the eumofBs ...... .Vo 

upon, and that he will within one month from this date apply under section 5 of Act * 
of 1907, to be declared an insolvent, . 

Therefore I, E F , inhabitant of , have 

secnrity and do hereby bind myseU my heirs, and executors to “■* „j,en 

the said Court and his successors in of5ce that the said C. D will appear at any .jj^jore 
called upon by the said Court, and will apply m the manner and withm the time 
set forth, and in default of sach appearance or of such applieatiou, I bind my*®“> 
executors, to pav to the said Court on its order, the sum of Rs ^ 

Witness my hand at this day of 

•' (Signed) E F. 

Wltn..,.., 
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APPENDIX P. 

SUPPLEMENTAL PBOCEBDINGS, 


Xo. 1. 

W\RR\KT OF iRREST BEFORE JODGUENT. (0. 38, R. 1.) 

{TttU) 

To 

The Bailifl of tho Court 

Wbereas , tha phintiS m ths above suit, claims the 

sum of Rs as Doted la the margin' 

aud has proved to the satisfaction of the Court 
that Ibece la protabls cause for beliering that the 
dofeodant 

is about to . 

These ate to command you to demand and re* 
ceivo from the said the 

sum of Rs as sufilcient to 

satisfy the plaiotifl’s olaim, and unlesathe said 


he may shoir cause why he should not laroisb security to the amount of Rs. 

for his personal appearance before the Court, until sucb timeas the said suit shall be fully and 

finally disposed of, and until satisfaction of any decree that may be passed against him in the 

suit. 


Principal 
In te rest 
COatS , 


Given under my hand aud the seal of the Court, this 
day of 19 . 


Judge 


No. 2, 

SFCUJJJry FOR SPFE KVCE of a OSFSNOART ASRSSTEO BEFORR JVOGiJENT. 
(O 38, B. 2 ) 

{Tiffe) 


Whereas at ths instauco of , the plaintiS in the above suit, 

the defendant has been arrested and brought before the Court . 

\Rd whereas on the failure of the said defendant to show cause wh) he should not 
furnish security for his appearance, the Court has ordered him to furnish such security . 

Therefore,! have voluntarily become surety and do hereby bind myself, 

my heirs and executors, to tho said Court, that the said defendant shall appear at any time 
when called upon while the suit is pending and until satisfaction of any decree that may be 
passed against him in the said suit ; and In defanit of sucb appearance I bind myself, my heirs 
and executors, to pay to the said Court, at ite order, any sum of money that may be adjudged 
against the said defendant in the said snit 
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SCH 


Witness my liaud at 
19 


\\ ituesses 


this 


dayo 

{S\gned) 


No 3 

SIT^IMOIhS to defendant to appear on surety S APPLICATIO'i iOR 
DISCHARGE (O 38 B 3) 

{TtlU ) 


To 

Whereas who hecamo surety ou the day of 

10 for your appearance in the above suit has applied to th s 

Court to be discharged from his obligation 

You are hereby summoned to appear in this Court in person on the , 

day of 19 at AM. wheu the saifl 

appl cation ^ill bo hoard and detcrminoJ 

Gnen under my hand and the seal of the Court this 


day of 


19 


Judgi 


No 4 

ORDER FOB COMMITTAL (0 38 B 4 ) 

{TtlU ) 

Whereas plamtill m this suit has made 

Court that security be taken for the appearatico of i, a? the 

to aisver any judgment that may bo passed against him in the suit and 
Court has called upon the defendant to fnrmsh such se unty or to oQet a s 
deposit in lieu of secur ty which he has failed to do it is ordered that the sa 
daut be committed to the cuil prison until the docision 

suit or if judgmeut be pronounced against bun unt 1 satisfaction of the decree 
Gi\on under my hand and the seal of the Court this 
»' /»4jf 


No 5 

ATTACIIMFYT BEFORE JUDGMENT WITH ORDER TO C\LL FOR SECURITY 
FULFILMENT OP DECREE (O 3S R 5 ) ^ 

(Ttflc ) 


has proved to the sati faction of the 


To 

The BailiS of the Court 
Whereas 

that the defendant in the above suit 

The»e are to command you to call upon the said defendant sh 

or before the day of 19 ^,/thod 

secuntv for the sum of rupees to produce tboreof 

of this Court when required *■ n® be ju 

such portion of the value as may be sufficient to sati'fy any decree that j 



r 
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against him or to appear and show cause why he should not furnish security and 3 ou are 
further ordered to attach the eaiJ and keep the same under safe and 

secure custody until the further order of the Court and aou are further commanded to return 
thu warrant ou or before the day of 19 with 

an Cl dor cment certifi mg the dale on which and the manner m wh ch it Las been executed or 
the reason whv it has not been executed 

C ven under mv hand and the seal of tho Couit this 
da\ of 19 

J, ige 


Xo C 

SECinm FOR THE PRODLCTIOX OF PROPERT\ (0 33 R 5 ) 
(Ttlle ) 


Ithcrcas at the instance of the plaintiff in the above suit 

the defendant bis been directed by the Court to furnish «ecunty 
in the um of R to produce and place at the di posal of the 

Court the praj'crtv specified in the Schedule hereunto annexed 

Therefore 1 ha\c voluntarily become surety and do hereby bind 

mv eU my heirs and executors to the said Court that the said defendant shall prodoca aud 
place at the disposal of the Court when required the property specified 11 tho said Schedule 
or the alue of thesame or such portion thereof as may be suffic set to satieiy the decree aud 
in deUull of h so lo ng 1 biud mrsetf my heirs aud executors to pay to the said Court 
at K order the said sum of Rs or such 

sum 1 ot exceeding the said sum as the sa d Court may adjudge 

• Sc] ed lie 

NSitnoss my hand at this day cl 

19 

(S ^ned) 


No 7 

iTTVCHaiERT BEFORE JUDGMENT ON PROOF OF FVILURE TO FURNISH 
SECURITi 
(O 33 R 6) 

{Ttile ) 


To 

The Bailiff of the Court 

Ivhereas the plaintiff in this suit has applied to tho 

Court to call upon the defendant to furnish security to fulfil anv 

decree that mav be passed against him IB the suit and where s the Court has called i pon 
the said to furnish such security which he has failed to do T1 ese 

are to command you to attach the property of the sad 

aud keep the same under safe and secure cu tody until the further order 
of the Court and you ate further commanded to return this warrant on 0 b“foro the 
day of 19 with au endorsement certitving 

the date on which and the manner in which it has been executed or the reason vhyitbasuot 
been executed 
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SCH. 


Giren under my hand and the seal oI the G 9 urt, this 
day of 19 . 


Judge 


TEMP0B4RY INJUNCTIONS 
(Title.) 


{0 39, R 1 } 


Upon motion made unto this Court by , Pleader of {or Counsel foO 

the nlamtifl A B , and upon reading the petihon of the said plaintifi in this matter file^ 
[this day] [or the plaint filed m this suit on the day of > 

or the written statement of the said plamtifi filed on the 

day of ] and upon hearing the OTideuc* 

of and m support 

thereof [t/ after noUee and Jr/endant not appearing add, and also the evidence of 

as to service of notice of this motion upon the defendant 
CD] This Court doth order that an iniauclion be awarded to restrain the defendan 
G D , his aervaiits, agents and workmen, from pulling down, or sufiering to ha pulled down, 
the house m the plaint in the said suit of tho plaintiQ mentioned [or in the written statemen > 
or petition, of the plaintifi and evidence at the hearing of this motion mentioned], being h® t 
Oilroongera Street, Uindupur, in the Taluk of . 

and (tom selling the malettals whereof the said houes is compose , 
Until the hearing of this suit or until the further order of this Court 

Dated this day of 19 • 

Judjf 

[JFhere (he tnjtutciion a sought to restrain the negotiation of a note or Ml, the ordcrinj 
part of the order may rim thus — ] 

to rcitraia the defendants end 

from patting with out of tho custody of them or any of them or euders 
assiquiug or negotiating the piomissory note [or bill of exchange] in question, dated ®e 
about the , etc,, mentioned la * 

plaintiff’s plaint [or petition] and the evidence beard at this motion until the heating of 
suit, or uutil the further order of this Court. 

[In Copyright cases] to restrain the 

daxit C D , his servants, agents or workmen, from pnnUng, publishing or vending a 
called , or any part th8» 

until the, etc 

[tf'here port only of a hook m to be restrained] 

to restrain the defendant C D , his servants, agents or 
from printing publishing selling or otherwise disposing of such parts of the book in 
[or petition and evidence, etc ] mentioned to bare bean published by the defendant as 
after specified, namely, that part of the said book which is entitled 
and also that part which is entitled 
[or which IS contained in page to page 

both inclusive] until > etc. 

[In Patent cases] to restrain the defendant C D, 

servants and workmen, from making or vending any perforated bricks [or as 
upon the principle of the inventions m the plaintiO's plaint [or petition, etc , 
stitcmeiit, etc ] mentioned belonging to the plamtifls, or either of them, during the r 
of the lespective terms of the patents in tho plaintiff s plaint [or as the case way o«J ot 

and from counterfeiting, imitating or resembling the same inventions, ot either o 
making any addition thereto, or subtraction therefrom, until the hearing, etc /^ndaot 

[In cases o/ Trade marks] to restrain I ® ® j^g to 

C D, Ills servants, agents or workmen, from selhng, or eiposiug for sale, jjfPOitiDS 

bo -old, any composition or blacking for as the case may be] described ^ ,g ,och 

to be bl icking manufactured by the plaintiff A B , in bottles having affixed c 

labels as in the plaintiff s plaint [or petition, etc ] mentioned, or any o 
contrived ot expressed as, by colourable imitation or otberwi^e, to represent lh« ® 


I. 
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ct blacLmfi sold bv tho defendant to he tha same 89 the compoajtiou or blacking manuficturcd 
jind sold by the plamtia A B and from asiug trade card:, to coatn\ed or expressed as to repre- 
sent that any composition or blacking sold or proposed to be sold by the defendant is the same 
8S the composition or blacking manufactnred or sold by the plaintiff A B , until the, etc 

{To rtilratn <i partner from in any uay interfenn j in the Iiujihcss) 

to restrain the defendant C D , his agents and serrants from entering 
into any contract and from accepting drawing endorsing or negotiating any bill of exchange, 
note or written security in the name o! the partnership firm of B and D , and from contracting 
any debt, baring and selling any goods and from making or entering into any verbal or written 
promi<e agreement or undertalung, and (tom doing, oc ceasing to be done any \ct, in the name 
or on the credit of the said partnership firm of B and D , or whereby the said partnership firm 
can or mar m anr manner become or be made luble to or for the payment of any sum of money, 
or for the petfornunce of any contract, promise or undertaking until the, etc 


APP01NT^rENT OP t KECEHEa (0 40, B 1) 

(Tit/e ) 

To 

^^hereas has been attached in execution of a decree 

passed in the above suit on the day of 10 , m favour of 

You ate hereby (subject to jout gwing seeunty to the satisfaction of 
the Court) appointed receiver of the said properly under Order 40 of the Code of Civil Procedure, 
1903 with lull poners under the provuions of that Order 

You are required to reodec a due and proper account of your receipts and dieburseiuents 
m respect of the said property on . You will be eutUled 

to remuneration at the rate of percent upon your receipts under the 

authority of this appointment 

Given under my hand and the seat of the Court this 
day of 19 . 

.Tiidse 

Local Amendment 

Madras 

Substitute the following for Form No 9 — 

No 9 

APPOINTMENT OP k BECEIt EB 


(O 40 B 1 ) 

(Tsffe) 

Whereas it appears to the Court that in the above suit it is just and coienieut to appoint 
a receiver of the properties specified below (or whereas the properties specified below have been 
attached in execution of a decree passed m the above suit on the day of 

19 , in favour of ) 

It IS hereby ordered that A B be appointed (subject to his giving security to the satisfac- 
tion of the Courtjthe receiver of the said property and of the rents issues and profits thereof 
under Order 10 of the Code of Civil Procedure 1903 with all powera Under the provi 
sious of that order except that he shall not without leave of the Court, (l) grant leases 
lot a term exceeding three yeais or (2) institute suits in any Court (except suits for rent), 
or (3) institute appeals in any Conit (except from a decieo in a rent suit) where 
the value of the appeal is over Bs 1000, or (4) expend on the repairs of any property 
in any period of two years more than half of the net annual rentil of the property 

to be repaired, such rental being cslculatcd at the amount at which the projerty to be lepaired 

would be let when in a laic slate of repair. prondeA that such amount shall not exceed Rs 1 000 


t Forms C and 7 were renumbered 9 and 10, respectively, by S 2 and Sch 1 of the hepeal* 
log and Amending Act, 1914 (Y of 1914) 
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SOH 


parties 

inil it IS further ordered that the " ■ -to the abore suit and all persons claiming under 
defendants 

them do deliver up quiet possession of the properties, moseablo and immoieable, specified below 

together with all leases, agreements for lease, hahnloals, account boohs, papers, memoranda and 

writings lelating thereto to the said receiver \iid it is further ordered that tho said reccner do 
take possesaiOD of tho said propcity, moveable and immoveable, and collect tho rents, issue:, and 
profits of the said immoveable ptoperl} , and that the tenants and occupiers do attorn and pay 
their louts m atiear xnd growing lents to tho said receiver And it is fnilher ordered that the 
said receiver shall have power to bring and defend suits in his own name and shall also hive 
[ ower to use the names of tho pHiutiils and defendants vvhero necessary And it isfurthcr ordered 
Ih It the receipt or receipts of the aaid receiver shall bo a sufficient discharge for all such '■niii ot 
6111113 of money or property as shall be pioid or delivered to him as such receiver 

tnd it isfurthcc ordered that tho said tcccivct do, out of tho first monoy to Lo received L) 
him pay the debts due from the said and shall bo entitled to retain in hia hstdi 

the sum of- Rs for current ospenscs, but subject thereto shall pa' hi» 

receipts as soon as tho same como to his hands, mto Court to the credit of the suit lie =ball 
once in e'crj months file his accounts and vouchers lu Court, the first account to bo filed on the 
day of and to be pissed on the day of 

IIo shall be entitled to the commission at tho rate of Rs per cent ou the 

net amounts collected by him or to the sum of Rs per month (or as the case miy Le) a> 

his remuneration (or he shall act without any remuneration) 

And it IS further ordered (where an additional office establishment is required) that tbs 
said receiver shall ba allowed to charge to the estate lo addition to his own office cstaWishnsot 
the following further establisbinent — 

(Here Ciller specification of property } 

Given under mv hand and the scat of the Court this da> of 


No' (10) 

BON’D TO BE GIVEN BY RECEIVER (O 40, R d ) 

(Title ) 

Know all men by these presents that wc, and 

ind , arc yoinlly and severally bound to , , 

of the Court of in Rs 

«aid or his successor in office for the time being For 

ment to be made we bind ourselves and each of Us, in tho whole, our and each o 
heirs executors and administrators, jointly and severally, by these presents 
Dated this day ot 

Whereas a plaint has been filed in this Court by 

lot the purpose of (here insert the object o/ suit] . 
And whereas the said has been appointed, by oidcc of the® ^ 

mentioned Couit to receive the rents and profits of the immoveable property and 
the outstanding moveable property of m ^ 

named 


Now the condition of this obligation is sneh that if tho above boundou moac* 

shall duly account lor all and every the sum and sums o 
which he shall so receive on account of the rents aud profits of the jbo 

and in respect of the moveable property, of the said at such periods 

said Court shall appoint and shall duly pay thq balances which shall from tiro® jjnct, 
bo certified to be due from him as tho said Court bath directed or shall hereafter 
then thi3 obligation shall be void, otheruiso it shall remain in full force* 

Signed and delivered by the above bounden la the presence of ^ 2 ,^ 

Note — If deposit of money u made, the memorandum thereof should o ° 
terms of the condition of the bond 


1 Forms 0 and 7 were renumbered 9 and 10, respectively, 
mg and Amending Act, 1011 (X of 1914) 


byS 2 and Sch I of lb® 


Alltili&bad 

i ihc followni;; 
The «ccun»' he fui 
the following form — 

In the Court of 
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Local Amendments. 

Ko 11 

^ocm•.^o, Hand 12 — 

’nishcJ under O 3S R 9 sliall be, as nearly as may be, b} a bond d 


at 


Suit iSo 


of 13 , 
Plaintiff 
Defendant 

Imount of SHtt, ttupees 

berra< in the ^OIt aboao sjieciiicd the plaintiff aforesaid lias applied to 

the said Court thit th'> '3id Jcf«.ndaut , may be called on to furaisli 

ciifficie it vecontT to fulfil ana decree that maj bo passed against him in the said suit or that 
ou hu failu e I do <. crtain { roperta of the said defeudant, . may bo attached, 

\nii\\birr< in the 1 uliire of the sul dcfcndaul to furnish such security , or, 

show cause » hi ii should not Ia) furutshed the property aforesaid of the said defendant 
ha been attached by order of the said Court 

Therefore I inhahitanl of have aoluntarily 

become sccuritT and lioret 1 1 ind mTscH my heirs and executors to as 

Judge of the siid bourt iiid h>- successors in office, that the said defendant , hall 

produce and pla c at the di<po tl of the said Court, arhea ro<iutrcd, the proport} heroiu below 
specified nami'li (here uiic dcecnptiou of the property or refer to as annexed Sehodule), or the 
value of the <amr r vuch portion thereof as may be sufficient to fulfil such decree and shall 
when required paa the cost' of the attachmeut and in default of his so doing I Mud m}*oll, 
av heirs and executory to pa\ to as Judge of the said Court and his succcssora in 

office on Its nrdir tub vum to the extent of rupees (here enter a sufficient sum to coroc tho 
amount of suit with eo>ta Old the costs of attachment) as the said Court may adjudge against 
the said defendant 

itne-a in' hand at this day of 

19 . 

(Signed) 

Surety 

itneaeOS 

No 12 

The seeuritv to Ic furnished under O 39. R 2(2) shall be, as far as ma> be, by a bond 
ID the following form — 

In the Court of at 

Suit Vo of 19 

Plaintiff, 

Defendant 

hcrcas in the suit aboao specified, instituted by the said plaintiff, , to 

restrain the laid defendant . from (/tore sfafa the breach of co?ilract or other 

tnjur’j] the said Court has ou the application of the said plamtifi, , granted an 

iQjnuctioi) to restrain the said defendant from the repetition (or f/ic roiifinuancc) of the said 
breach of contract (or iiroii^Aif erl compfaiHcd o/}, and required securit} from the said defeu 
dant againsa such repetition (or cjntsinsancr) 

Therefore I , inhabitant of , haao aoluntarily 

become sccuriti and do hereby bind tnyself my heirs and executors, to 

as Judge of the said Court and his successors in office that the said defendant, 
shall abstain from the repetition (or conlsnuance) of the breach of contract afoicsaid (or 
uroHjful act, or Jrom the commtiial of anp breach of contract or injury of a Me hind, arismy 
out of the $ame contract, or relating to the same property or nght), and in default of his so 
sistaiuing Z bind myself, m) heirs and execaloes to pay into Court, on the order of the Court, 
such sum to the extent of rupees , as the Court shall adjudge against the 

said defendant 

Witness my hand at this day of 

19 . 

(Signed) 

Surely 
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APPENDIX G 

APPEAL, EEEEBENGE AND EEVIEW. 


No 1 


Ihe 


ilEilORANDUM OP APPE KIj 
[TU le ) 


(0 41, R. 1 ) 

above uamed appeals to the 


Court at 


from the decree ot 

la Suit No of 19 , dated the 

da} of 19 , and sets forth the following groundi 

of objection to the decree appealed from, namely — 


To 


No 9 

SECURITY BOND TO BE GIVEN ON ORDER BEING MADE TO STAY 
EXECUTION OP DECREE 
(0 41 R 5) 

ITtlle ) 


This security bond on stay of execution of decree executed by 

witnessetb — . 

That , tho plamtifl m Suit No ’ 

having sued . the defendant, in this Court and a decree baiiag ^ 

passed on tho day of 19 , in favour of the plan*" 

. he said decree in the 


to execute the decree, the defendant liai 
has been called upon to furnish security 

be extent of Rs 

mortgaging the properties specified in the Schedule hereunto annexed and °j.at 

the decree of the first Court be confirmed or varied by the Appel’ata Court the said oeten 
shall duly aet in accordance with the decree of the Appellate Court and shall 
may be paj able bv him thereunder and if he should fait therein then any amount so pay* 
shall be realued from the properties hereby mortgaged and if the proceeds of the sals 
Raid properties are insufficient to pay the amount due 1 and m; legal representatives 
be personally liable to pay the balance To this effect I execute this security bond this ' 


(Sisnea) 


No 3 

SECURITY BOND TO BE GIVEN DURING THE PENDENCY OF APPEAL (O 41. ^ 
(TtlU ) 

To 

This security bond on stay of execution of decree executed by 
witnessetb — of 1® ' 

That I the plaintiff in Suit No , , been 

having sued , the defendant, in thU Court and a decree n {jis 

l».S0d on the d»y ol 13 i" 

plaintiff, and the defendant having preferred an appeal from the said decree 

Court, the said appeal is still pending , decree 

Now the plaintiff decree holder has applied for execution of the ® ^ soeurf*^ 
has been called upon to furnish sccniity Iccordingly I of my own free will tbs 

to the extent of Bs .mortgaging the pvop®'**®* rcier sd 

Schedule hereento annexed, and covenant that at the decree of fiv®* k mar W 
or varied by the Appellate Court the plaintiff shall restore any property ^,tj, tb* 

has been taken in execution of the said decree and shall duly act in accordac 
decree of the Appellate Court and shall pay whatever maj be piyable .j,# pro 

and if be should fail therein then any amount so payable shall be realued at* 

pertiea hetebj mortgaged and if the proceeds of the sale of the said pr°l 


I. 
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iQ^Xiiilciciit to p^\ tlio amount due I and my legal lepreseutatnes ivill 
to paj Ibo laHuce To this effect I exeente lhi& sccnnly bond this 
daj cf 19 

Set edule 


bo personally liable 


{Signed) 


A 


No i 

SECrRIT\ FOR COSTS OF \PPE\L (0 11 R LO ) 

(ri«e ) 

To 

TLi- ‘ccunt^ bond for co ts ol appeal executed by 
witnc tlb — 

Tbi iipcUaui has ircferr<.d an appeal from the decree in Suit No 
ci 19 igaiu^^t the. rcsioiidt.ut and bas been called upon to furnisb socuiity Vccord 
lugly I oi m> ouu free ^\lll stand security for the costs of tbe appea} morlgigiug tbo 
propertlc^ pcciticd m tbL sobcdala hereunto annexed 1 shall not transfer tbe said pro 
pertics or anr { trt ibcrcuf an 1 in tbe eaent of any default on the part of the iippcllaut 
1 shall duh carr\ out lua order that mav be made against me with regard to payment to 
tbo CO ut 11! oil imouiU so piyable sliali be realized from tbe properties hereby 

mortgaged aul if tbo pro cods of the sale of tbo said properties arc Insuiliciciit to pay 
the amouut <lu>. I tnd uiv ICoal icpresentatnes mil be personally liable to pay tbo balnuco 
To tbi° cllect I execute this security bond this day of 

IJ 

Sched lie 

(Signed) 


itoc« cd 1) 
1 
2 


No 5 

INTIiUTION TO LOWER COURT OP \DMISSION OP APPEIL (0 41 R 13) 
(Title) 

To 

\ou are hereby directed to take notico that the 

in the aboTe suit has preferred an appeal to this Court from tbe 
decree pasecd by you thcri.ia on the day of 

19 

Tou are requested to send vritb all practicable despatch all material papers in the 

suit 

Dated the day of 19 

Judge 


No G 

NOTICE TO RESPONDENT OP THE DAY FIXED FOR THE HEARING OF THE APPEAL 
(O 41 B 14) 

(TMe ) 


To 




of the Court of 
19 


Bespon feiif. 

Ttke notico that an appeal from the decree of in this 

case has been presented by aod registered m this Court and that the 

day ol m has been fixed by this 

Court for the bearing of this appeal 

If no appearance is made ou your behalf by yourself, your pleader, or by some 
one by law authorized to act for you in this appeal it a\ill be heard and decided m your 
absence . « . i 

Given under my band and tbe seal of the Coart, this 
day of 19 ^ ^ 


CPC 370 A 371 
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[Note — If a staj of execution has been ordered, intimation sbonld be given of 
the fact on this notice ] 

Local Amendment 

Madras 

Insert the following ‘Note ’ namely — 

‘Note — Uso take notice that if an address for sctrice is not filed before the afore^aiil 
date this appeal is liable to be heard and decided as if you had not made an appearance ' 
Insert the following as Forms Nos 6 A and G B — 

“No 6 A 

NOTICE TO RESPONDENT 
(O 41 V, B 2 ) 

{Cause Mle ) 

Appeal from the of the Court of 

dated the day of 


To 


BesponSeiil 


Hadras 

{1/ the appellant appears t» jvrsow inscrf h\s a Idress for seritee ) 

Qiien under my hand and the seal of the Court, this da} of 


Interlocutory application No 

and execution has been sta} cd (or order made) by order dated the 
19 


lieautrar 

of 19 has been made by appell«t' 
day of 


“No CB 

MEMORANDUM OP APPEARANCE 
(0 41 V B 3) 

Take notice that the respondent intends to 

defend the above appeal, and that bis address for services of all notices and process is I 
address) 

The said respondent requires a list of the papers which the appellant proposes to tnu 
and print 

Dated the day of 15^ 


To 


The Registrar High Court of Judicature Madras 

No 7 j.fl 

NOTICE TO A PARTY TO A SUIT NOT MADE A PARTY TO THE APPEAL bt/i 
JOINED BY THE COURT AS A RESPONDENT 
(O 41, B 20) 

{Title ) 

„,ja 


Whereas you were a party in suit No 


to this 

10 ,flt ” am If no appearance IS 

behalf on the said day and at the said bont the appeal will be heard and oe 
ikbscnco 

Given under my hand and the seal of the Court, this 
da} of 13 
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2so s 

5rCM0RV^DU^r OP CH0 j»3 OBJECTION. (O 11, K 22) 

(r.«# ) 

Whcff** the h\s preferred an appeal to the 

Court at from the decree of 

iQ Suit No of 19 I dated the 

daT cf 10 an) vrhcreis notice of the daj- fixed foe hearing the appeal 

was ^rred on the day of 19 , the 

filc' this memorandum of cross objection under R 22 of 0 11 of tho 
Code of Civil Procednie lOOs and «cts forth the following grounds ofobjoction to tho decree 
appealed from namelv — 


No 

DLCREL IN IPPEVL (O 11, R 35) 

(Tirfc ) 

of 19 from the decrco of the Court of 
day of 10 . 

^I«morandnm of Ippeal 


The above named appeals to the 

from the decree of 

the dav of 

namely — 

This appeal coming on for heating on tho 
19 before 

tor the appellant and of 

It IS ordered— 

The coats of thu appeal, as detailed below amounting to Rs 
be paid by The costs of the original snit are to bo paid by 

Gl^ £N under my hand this day of 

Costs 0/ Jpptal 


Plainti/J 

Dtfendcint 

Court at 
tu the above suit, dated 
for the folloniug reasons, 


day of 

. in the pre»enio of 

for the respondent, 


Appellant 

Vmooot 

Respondent 

Amount 


Rs 


P 


Rs 

A 

P. 

1 Stamp for memotaudum of 
appeal . 




Stamp for power . ■ 




i Do for power 




Do for petition . ■ 




3 Services ol processes 




Service of processes . 




4 Pleader's fee on Rs 




Pleader s fee on Rs 




TOTAL . 




TOTlL 





Local Amendments 


Calcutta 

Cancel tho words from ' Jlemorandum of Appeal" to ' the following reasons, namely” — 


Form No 9 


Madras 

Omit the entire portion beginning with the words "Jlemorandnm bf Appeal ’ and ending 
with the words ' the following reasons, namely — " 

"Form No 9 


Patna 


In the schedule of costs in the form of Deeree u Appeal, add ' Copying or typing charges ’ 
below the Item “pleader's lee on Rs ’* u the columns for Appellant and Respondent* 

and number the new entry in the first column as "S". 
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Appeal, Reference l^D Eevieav 


SCH 


No 10 

APPLIC VTION TO APPEAL t»/orma isaupens (0 14 K, 1 ) 

{TtUe ) 

1 the -ibore name! piessot tbs 

accompanying memorandum o£ appeal from the decreo m the abore suit and apply to be allow d 
to appeal as a pauper 

Annexed is a full and true sebodnie of all the moToahle and immovable property b loog 
ing to me with the estimated value thereof 

Dated the day of 10 . 

(SijHod) 

Note — Where the application is by the plamtiQ be should state-whathcr he applied and 
was allowed to sue lu the Court of first instance as a pauper 


as 


No 11. 

NOTICE OP IPPEIL tH forma paupcrii (0 14, R. 1 ) 

) , 

Whereas the above named has applied to be allowed to appi^i 

pauper from the decree in the above suit dated the day of 

19 and whereas the day of 19 I 

■ you desire to show 
I opportunity wjU 


day of 


19 


fudjc 


No 12. 

NOTICE TO SHOW CAUSE WHY V CERTIFICATE OF APPEAL TO THE KINO LN 
COUNCIL SHOULD NOT BE GRANTED 
(0 15 P 3} 

{TtlU ) 

To 

Tabe notice that jlja 

has applied to this Court for a certificate that as regards amount or value and oai . 

n,n ron, iin«f n.r. I Procedure 1903 of till* 


S fixed for you to show 


above case fulfils the requirements of section 110 of the Code of Civil Procedure 1903 
It IS otherwise a fit one for appeal to His Majesty in Council 
The day of 19 

why the Court should not grant the certificate ashed for 

Given under my hand and the seal of the Court tliia 
day of 19 

Begtsfror 

Local Araeodment 

Madras 

Forms 12 A, 12 B and 12 C 

Insert the following as new forms after the Form No 12 — 

• No 12 A. 

CERTIFICATE OF LEAVE TO APPEAL TO HIS MAJESTY IN COUNCIL 


(O 45 B 7) 


of sufficient value and the ® 


deerc 


le Code of Civil Procedure. !b9 

^ al to His Majesty in Council afiii“ 


of this Court m 


suit No 


final order dsofapf**^ 

The petition coming on for hearing upon pernsing the petition and tbo 6^^““ „ jjejnnS 

to Ills Majesty in Council and the other papers material to the application an tie 

the arguments of for the petitioner and of 


I 


ArcEAL, Reference vnd Review 
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nmovnt 

tc pendent (if he appeal ) this Court doth cctttl} thit tho of the 'ubjcct matter of 

%aluo 

Ka 10 000 amount 

the ‘Uit in tho Court of first instance is and the of the sub 

upvacds of R» 10 000 Talue 

3 <.ct matter in di pute on appeal to IIU Majesty m Council is also of tho value of 
Rs. 10 000 


upwards of Rs 10 000 

decree directly 

cr that the appealed from involves some claim or question - 


final order 
prcpcilT cf the value of - 


Rs 10 000 


- and that tho - 


decree 
final order 


appealed from does not 


upwards of Rs 10000 
afiiim the dcci ion of the lower Court 

Ko 12 B 

CERTIFICVTE OF LEA\L TO \PPLaL TO HIS MUESTY IN COUNCIL 
(0 15 R 7 ) 

(In ea es where the lubjevt matter is of suQicicnt value and the findings of the Court are 
concarrent ) 

Read the petition pre^cutod under O 15 R 3 of the Cole of Civil Procedure praying for 
a grant of a certificate to enable the petiliooer to appeal to llis Majesty in council agaiust tho 
decree 

ot this Court in suit No of 10 . 

final order 

The petition coming on for heating upon perusing the petition aud the grounds of appeal 
to Ills Majesty in Council and other papers material to the application and upon hearing the 
arguments of for the petitioner and of tor tho respondent (if he 

amount 

appear*) this Court doth certify that the ottbe subject matter of the suit in the 

Conit of value 

Rs 10 000 amount 

first instance is — ■ _ and the of the subject matter in dispute 


upirards of Rs 10 000 


value 


on appeal to Uis Majesty in Council 13 also of the value ot 

decree directly 

appealed againstinvohes 


Rs 10 000 
upwards of Rs 10 000 


• or that tho 


someclaimorqucstion — — ; 

indiiCbtly respecting 

decree 


upwards of Rs 10 000 
the following substantial question (s)of law i 


- and that the affirming - 


appealed from luvoUe; 


CERT1F1C\TE OF LEAVE TO APPEAL TO HIS MAJESTY IN COUNCIL 
(O 45 R 7 ) 

(lu cases where the subject matter m dispute is either not of sufficient value or is 
incapable of money aaluatioa ) 

Read petition presented under O 15 R 3 of the Coda of Civil Pioceduro prayiog for tho 

decree 

grant of a certificate to enable the petitioner to appeal to His Majesty in Council agamst the — — 

final order 

of this Court in suit No of 19 

The petition coming ou lot hearing njon perusing the petition and the grouuds of appeal 
to His Majesty in Council and other papers matenal to the application aud upon hearing the 
arguments of for the petitioner aud of 

amount 

for tho respondent (if he appears) this Court doth certify that the of the subject matter of 

value 

below Rs 10 000 m value 

tbe suit both lu the Court of the first instance and m this Court is this 

incapable of money valuation 
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SCH 

Court in the exercise of the discretion Tested m it is satisfied that the case is a fit one for apfeal 
to His Maiesty m Council lor the reasons set forth beloTr. tu — 

( 1 ) 

(2) 


To 


No 13 

NOTICE TO BESPONDENT OP ADMISSION OP \PPEAL TO THE KING IN 
COUNCIL (0 15, B. 8 ) 

{Title ) 


NYhereas , the 

m the above case, has furnished the security and made the deposit requited by 
0 45 B 7 of the Code of Ci\il Proceduio, 1903 

Take notice that the appeal of the said to His Majesty lo 

Council has been admitted on the day of 19 

Gnen under my hand and the seal o! the Court, this 
day of 19 

Begislrar 


No 11. 

NOTICE TO SHOW CAUSE WHY A REVIEW SHOULD NOT BE GRANTED 


(0 17. R 1 ) 

(TtlU ) 

To 

Take notice that 

decree passed on the da) of 

The day of u , is nieu lor y uu 

the Court should not grant a review of Us decree in this case 
Given under my hand and the seal of the Court, this 
day of 19 


Juigt 


APPENDIX H 

MISCELLANEOUS 


, ol 


No 1 

AGBEEMENI OP PARTIES AS TO ISSUES TO BE TRIED 
(O 14. R 6) 

(Title ) 

WHEREAS Me, the parties in the above suit, are agreed as lo the j cljiffl 

[or of law] to be decided between ns and the point at issue between us is whetn 
founded on a bond, dated the day of /•', guiuU 

filed as Exhibit m the said suit, is or is uot beyond 

of limitation (or ilale the potnt at issue iihateter U may be) ,lia 

\\o therefore sevotallv bind overcelves that, upon the finding of the ou* 
negative [or affirmative] of such issue, will pay to the sai _ jhill 

the sum of Rupees (or such sum os In oJ 

1 thereon), and I, the said . ba duv) 

(or sneh sum as the Court shall hold , |l,e 
, of my claim on the bond aforesaid [or that upon such finaii g ’ 
will do or abstain from doing, etc , clc J 

PlaiiUt/f 


hold to be due 

Rupees 

full satisfactio 


^^ltncsse3 - 


Dated the 


I 


MISCCLL \NEOUS 
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Ko 2 


. NOTICE OP IPPLICVTIOX FOR THE TR\ESFEE OF SUIT TO ANOTHER 
COURT FOR TBI VL (ScctJou 21 ) 
lu tbo Coutt oi the District Judgo of 
No * of 19 


INHERE IS in application dated tho 

Ilia been luada to this Court by 
bjit No of 19 

at , m uhicb 

IS defendant lor the transfer of the 


day of 
now pending in 


the 


it 


in the Court of the 

IS plaiatifi and 
t for trial to the Court of 


\cu are hereby informed that the day of 19 has been 

Csed for tho hearing of the apiUcation when you isiU bo beard if)OU desire to oSei any 
objecticu to it 

GlNE^s under mj band and tbe seal of the Court this day of 

19 

1 Judge 


No d 

NOTICE OE 1 UMLNT INTO COURT (0 3i R 2) 

(Tif/f 1 


TAKE notice that the defendant has pud into Court lU 
and EiT* that that sUm la sufficient to sinsl) tho lUintifS s c)um in full 

\ 1 Pica Ur jor the tle/ciufanf 

To Z /or the ilainliff 


No 1 


Notice to show cause (General form) 

tFif/e) 


To 

Whereas the shore namel has mads 

application to this Court that 

lou ate hereby warned to appear >u this Court in i arson or by a pleader duly 
instructed on the di> of 

19 at O clock ID the foieuoon to show cause agimst the 

apilicaticii, failing ubereiu the said applii-aliou will beboird aud determined ez portc- 
GI^ EN under xny hand aud tbe seal of thu Court this 
ds% of IJ 

Judge 

Local Amendment 

Allahabad 


Form pfo t 


lu the Court of 


To 

Wherea 


Notice to fhow cate t (Geiierof /oe»i) 
at 

Civil Suit No of 19 

Miscellaneous No ol 19 


district 


resident of 
resident of 


instmctcd ou 
show cause ap 

mined rz 2 nrte aud it will be presumed that you consent to be tbe appointed Guardian for 
tbe suit 

Gncn under m> hand and tbe seal of tbe Court, this day of 

19 Judge 
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No 5 

pliintifE 

List op documents pboddoed by (0 13, E l) 

defeudaot 

(Tili-) 


No 

! 

Description of document 

Dale if any which 
the document bears 

Signature of party or pleader 

1 

2 

3 

1 

i 

1 





Local Amendment. 

Allahabad 

Form No 5 

plalnttfl 

LIST OF DOCUMENTS PRODUCED BY — 


In the Court of 


at 


(0 13 R 1) 
District 




tersus 

List ol documents produced with the plaint (or at first heating) on 
(or defendant) 

This list was filed by this 


Z/e/tM 
behalf of 

day of 


19 . 


ff 


1 

2 

S 

i 

Serial | 
Ho 

Description 
and date if any, 
of the document 

What became of the document j 

Bamarks 



1 1 1 

If brought 
on the record 

1 the exhibit 
mark put on 
' the document 




1 1 lop^ I 




Signature of party or pleader producing the list 

NO C it\Es» 

NOTICE TO PARTIES OF THE D\Y PPS-ED FOR EWMlNlTION OF 
ABOUT TO LEAVE THE JURISDICTION (0 Id B 10 ) 

P(a,«/|// lor 

WHERE tS in the abo\o suit application has been made to the Court by , , j 
that the examination of ’ 

the said , in Iho said suit may lo taUa 
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and 11 has t<.cu ‘boarn lo llic Courts <^atistaction that the said witness is about to Iea^o the 
Couit s jUTi’^diction (or nn^ rllitr 9001 I end »u//iettht cause (0 be sinted) 

T \k£ notice that the examination of the said witncos will be 

taken bi the Court on the day of 19 . 

Dated the day cf 19 

Judge 


NO 7 ' 

COMMISSION TOr,X\MlNE \BSENT WITNESS (0 2C. Rr 4 13) 


To 


(ruif) 


M HERE \S the cridcnee of required by the in 

the above suit, and whereas . jou are requested to take tho evidenco 

on laterrogiloriC' L r inn loce) of such witness. .andjouare 

hereby arjx;inted Commufioncr for that j>urpo»e Tho eafdenco will be taken in tho presence 
of the patliea or their agtuts if lu attenden,.e who will bo at liberty to question the witness on 
the paints 'pcciucd and \QU ate funher tei^ueUed to make return of such evidence as soon asit 
laay be taken 

Process to coapel the attendance of the witness "ill be usued by any Court having juris- 
diction oj your api'li atiuu 

A sum of Rs bemg )uur kc id the above is herewith forwarded 

GIN EN under mv hand and the seal vf tho Court this 
day cf 19 

JuiZ^e 

Local Amendment 

Patna 


Add the followiog ‘ Note at the loot — 

“NOTE ~-The ContmisSioncr has power under Chapter X of the Indian Evidence Act to 
control the examination of witneases " 


No 8 

LETTER OP REQUEST <0 26, R 5 ) 

(Title ) 

(Heading —To the I’rcsidnt and Judges of etc etc or as the case nay be) 

N\ hereas a suit is now pending in the lu which A is 

plaiDtid and C O la defendant , and in the sasd suit the plaiatiQ claims 
(Abstract of Clfl*"* ) 


knd whereas It has been it.pnsented to the said Court that it w netossaiy lot tha put 
poses of justice and lot the due determination of the matters in dispute between the parties, 
that the following Iversons should be examined as witnesses upon oath touching such matters, 
that is to sai 

> I bl 

Cr }i of and 

I J of 


And It appearing that such witnesses are resident within the jurisdiction of your honour 
able Court 

Now 1 , IS the uf the said Court, have the honour 

to request, and do hcrebj request that for the reasons aforesaid and for the assistance of the 
said Court, you, as the President and Judges of the said , or 

some one or more of you, will be pleased lo summon tho said witness (and such other witnesses 
Ha the agents of the °aid plaintiQ and defendant • ' . 

as you ' 

* . he procca • i . , 

. will cause • ' 

' 1 of reques 

question in tho presence ol the agents of the plain . ' 

on due notice given, attend such examination 
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MlSCtLLAKEOtlS 


SCH 


\nd I further hare the honour to loqaest that fou will ba pleased to cause the ansneri 
of the said witnesses to le reduced into writing, and all books, letters, papers and documents 
produced upon such examination to be duly marked for identification, and that yon will ba 
further pleased to authenticate such examination by the seal of your tribunal, or in such oth^' 
way as IS in accordance with your procedure, and to return the same, together with such o 
quest m writing, if any, for the examination of other witnesses to the said Court 

(Note — If the loquest 18 directed to a Foreign Court, the words "through HisJIajcsty 
Secretary of State for Foreign Affairs for transmission'’ should be inserted after the wore 
' 'other witnesses in the last line of this form } 


No 9. 

COMMISSION FOR A LOCAL INVESTIGATION, OR TO EXAMINE \CC0UM3 
(0 26, Rr 9, 11 ) 

(Title ) 

To 

Whereas it is deemed roqnisito, for the purposes of this suit, that a commissw 
for should ba issued ; You are hereb! 

ippomted Commissioner for the purpose of . 

Process to compel the attendance before you of any witnesses, or for the production of sdJ 
documents whom or which you may desire to examine or inspect, will be issued by any 
ha«ng jurisdiction on your application 

A sum of Rs * , bsing your fee in the abore, u hers'’**'* 

forwarded 


Given under my hand and the seal of the Court, this 
day of 19 


Juilje 


No 10 

COMMISSON TO MAKE A PARTITION. (0 26. R 13 ) 

(Title ) 

W bereas it is deemed requtsuo for tbo purposes of this suit that .a commissiou 
issued to make the partition or separation of tbo property specified in, and according 
rights as declared in the decree of tbia Court, dated the . 

19 , You aro hereby appointed Commissioner for the 

and are directed to make such inquiry aa mav hn nepcsaera, 1 fi divide the said P 
according to the best of your skill and judg . . ■ • 

to allot such shares to the several parties V . - < i • 

paid to auj parly by auy other party lor the I -.-to. • ' ofjov 

Process to compel the attcndanco boforo jou of any witness, or for the Coer' 

documents whom or aahich you may desiro to examine or inspect, will be issued by a ; 
having jurisdiction on 3 our application 

A sum of Rs . being your fee in the above, » here** 

warded 

Given under ni) hand and the seal of the Court this 
day of 19 . j^^je 


No 11 


NOTICE TO MINOR DFFENDANT AND GUtRDItN, (0 32. B- 3) 


To 


(Ttrfe ) 


Whereas au application h-" "*• 

suit for the appointment of a gu 
EQinoi, and ) ouf 
uulcsawllhm 

IS made to this Court for the appototment of you* 


utnor Pefend ^nL 

■ t nf tbo nUmtifl m ^ j 


1 Here insert the name of the guardian 
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]ou ilic minor to ict gunrdiau foe tho suit tlie Court will piocoed to appoint some other 
1-cr cu to act a« a guatduu to the iniuor for tbo lurjo e» of the said suit 


Civen under luv hind aud the seal of the Court thu 
19 


Lockl Amendment 

Allababad 

III Xptcndis H (or form 'No 11 uuder the hciding 
guirdnii ub'titutc 


(lij of 
J idje 


Notice to Minor dcfcudiiit aud 


No 11 

NOTICE TO MINOR DEFENDVNT IVD GUlRDUN 


In the Court o( 
re ident ci 


at 

Suit No ol 19 


District 

Plai III// 


resident of Defo Jni t 

To 

tl) Mmoc dcfcudaiit 

and 

^natural 

(•>) or guardian 

certificated 

the tetsou in irho e care the tumor u alleged to be Wberei au ipplicitiou has teen presented 
cn the part of the plaiutifi lu the iborc suit for the ai lointmet t of i guardian for the suit to 

^natural 

miner defendant lou aid m nor ud >oa (2) the 

certificated 

Suardim or the person m \i ho e cate the minor le alleged to be ate herelj required to take 
not e that unlese within days from the service upon you of this notice an 

d not bo 
the suit 
t ae the 


sQD ci resident ol 

Given under my hand and the seal oi the Court this 
lb 


da> of 
J Ulijt 


Madras 

Ctulififufe the ioUowing for lotm No 11 — 
No 11 


NOTICE TO GEIRDIAN APPOINTED OR DECLARED OR TO PITHEU OB OTHER 
NATOUtL GUUlDItN OB TO THE lERSON IN OHIRGE OF THE MINOR 
(O 32 K a (6) ] 

{Ttlle ) 

To 

Guardian 41 pointed oi declared or i the or other natural guardian or perso i i chirge 
of the m not 


m theabove 
jr }ouaco hereby teiuired 

I vice upon >ou of this lotica 

^ jf some frieud oi the said 


Minor to act as-^— guardian tor the purpose of the said suit the Court will proceed to appoint 
her 

^ome other person to act as guardian of the said mmor for the purposes of the said 

Given under my hand and the ‘^eal of the Court this day of 

10 Judge 

ardiaii IS named cut out the 
natural and certificated 
whom the m nor livee 
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MISCELL VNE0T7S 


NOTICE TO PROPOSED GUARDUNS OP A MINOR- 


DEFENDANT 


RESPONDENT 

Order 32, B 3 (9) 

(1 Z) 

(Name to dcsciiption and place of residence of proposed guardian ) 
plaiutiR 

Take notice that ^ in has presented a petition to tho Court prajiig 


appellant 


that you be appointed guardian ad fifm to the minoc— 


defendant (s) 


respondent (s) 

on the day of 19 

2 The affidavit of X has heeh filed m support of this application 

defendant (s) 


and the same Kill be hcatJ 


3 If you are Killing to act as guardian for the card— 


you ate requested to 


respondent (s) 

sign (or affix your mark to) tho declaration on tho back of this notice , 

i In the event of your failure to signify your express consent in the manner inaieale 
above take further notice that the Court may proceed under 0 32, R 3, Code of Civil Pr“® 
dure to appoint some olhoi suitable person or one of its officers as guardian adblem of t e 
defendant (s) 

-afoiesaid 


respondent (a) 
Dated tbU 


day of 


19 


(5d) 


(lo be printed on the rev erse ) , 

I hereby acknOKledge receipt of a duplicate ot this notice and consent to set ss gut' 
defendant (s) 
of the minor therein mentioned 


respondent (s) 
Witnessscs 


Signatuto 


Nagpur 

For Form No ll subsMuU the following — 

No 11 

NOTICE TO MINOR DEFENDANT AND GUARDIAN 
(0 32 R 4 A ) 

To (Tj^e ) 


Minor Defendant 

Legally appo*°*^'^_r.nifJUP 


bereas an application has been presented — 


Proposed 

on tho part of the plamtiu 


on behalf of the aimor Jefeudant 

appointment of you as the guardian of the suii 

defendant {you tho said minor') you 

his legally appointed , _..,„liaii 

guardian and yon the proposed g 

actual 

.. ■■ . 


11 brackets should Lo scored out if no notice is to 1**“® 
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Gncu uader lU) litud aud tlie ceil o( tbo Coact lliis 

Pain* 


Fcr irotni ^\o 11 sulstttutc Ibe folloiving — 

Foru Ho 11, 


daj ol 10 

Judgi. 


^OTICE TO THE JIIHOR DEFENDWT IHD GUVIIDUN OF IPPLIClTIOX FOR 
lPPOI^TJrL^^ OF TUL OOIKDIIH TO BE OlTlRDllN FOR THE SUIT 
(O 32 i< 3) 

(ri«c) 

Vtiicr Jr/indmif 


Guardian (arpomted l)> authority or nituril or the parsou lu " liose c iro the minor is 
as the Cd'L maj U) 

INhcroas an anli atiou Las Lccu presented on the part ot the plamtifl la the above suit 
lor the appQiutmi.ut of youl ns guardian lot the suit to the lumor defendant 

jou the caid minor and aou* ere hereby required to take 

noti e that unte s avithiu 21 daj from the <cr\ica oi>ou yoa of this notice youi 
give your consent to be apiwintcd to act a$ guirdiau the Court will pfOceed subject to the 
dc^i ion cf any objection that maa U rii cd to ippoiut an ofTieer of the Court to act as guardian 
to you the minor for the 'aid cuit 

Given under m) band aud tbo scil ol tbi Court thi-i dav of 19 

• Julge 


To 


,1 n the follovviug a» Form ^o^ 11 t aud 11 B — 

Form Ho 11 A 

Hotice to the mioor defendant aud guardian of apphcatioa foi 
appomtmenC o! another per<oo to lo guardian for the suit 
(0 32 R 3) 

iftnor defendant 


minor le) 
he above suit 


are hetebv 


Given under my hand and the ceal of this Court this 
IJ 


day of 19 

Judge 


Form No 11 D 


District 

In the Court of 

Suit No 


(O 32 R 4 ) 
(Ttfle ) 


terras 


of 19 


at 


Flatnttff 

De/cmatii 


1 Here insert name of guardian 

2 Here insert name and deccciption ol proposed guardian 

3 Here insert name of guardian npon whom the notice is to bo servod 
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Sen 


To 

Proposed Guardian 

^\ bereas an applical 
appointment of jou^ 
suit to the miner defendant 
days from the service upon y 

jour consent to act as guardi , 

to act as a guardian to the minor for the purposes of the said suit 


dav of 


Gnen under my hand and the ‘^eal of this Court this 
19 


Judgt 


No 12 

b(Otice to opposite Parly of day died for hearing evidence of pauperism 
(O 33 R 6 } 

{Tifff ) 

To 

hercas 

applied to this Court for permission to mstitute a suit agaiust . « „ » 

forma pa tpens under 0 33 of the Code of Cml Procedure 1903 and vbereas 
sees no reason to reject the appUcaiioo and whereaa the l 

19 has been fixed lot rocemog such evidence as the 
adduce in proof of his pauperism and for beating any evidence vbteb may oa ae 
in disproof thereof 

Notice 18 hereby given to you under R C of 0 33 that in case you 
ofier any evidence to disprove the pauperism of the applicant you may do so on appe 
in this Court on the said day ot 

19 


Given under my hand aud the seal of the Court this 
day of 19 


Judgi 


No 13 

Notice to Sutety of his Liability under a Decree 
(Section IIS ) 

{Tttle ) 

■^0 Ik . '5®' 

herds you did on j ni b t 

liable as surety for the performance of any decree which might be passed j wii 
said defendant in the above suit and whereas a ^ j 

passed on the day of 19 on bi* 

defendant for the payment of and whereaa appi"- 

been made for execution of the said decree against you 

Take notice that you are hereby required on or before the ,, sbooll 

day of 19 to show cause why the said ged 

not be executed against you and if no solBcicnt cause shall be withm tne /o/tb* 
shown to the satisfaction of the Court an order for its execution 'vu 
issued in the terms of the said application 

Qiven under my band and the seal of the Court this 
day of 19 


1 Hero insert the name of tbe proposed guardian 


Colut of tho of 

III OISTl U or Ol\lL SUlTb IN IHl 11 \K 19 
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Note 1 — NYhere there ate nauierous plaintifis or numerous deUudants, the name ol the 
first plaint HI ouI;r, or the first defendant only, as the case majr be, need be entered m the register 
Notes — Cases remanded by appellate Courts to lower Courts under 0 41, R 23, Civil 
Procedure Code, will be re admitted and eutered in the general register of suits under their 
original numbers In each ca^e the letter R >aill be afiised to the number to be entered in 
column 2 

Notes— In colnmu 14 should be indicated whether the decision was expatte on com 
promise or on contest against all or an> ol the detendants 

Note 1 — hen the Court ol eaecotion is other than the Court which passed the decree, 
the name of the executing Court <honld be given m column 26” 
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AtUl>«b«d 




Loc^t Aeaendment. 
Form No IG. 


Add ihe following Nos IG to 18 — 

Tbc security to bo furnishcl under O 25, E 1, shill be, 
ja the followicg form — 


In the Court of 


at 


nearly as may be by bond 


Suit No. 


of ID 


Plaintiff 


versus Defendant. 

V.hcteas i suit his heen inslitulod in Iba said Court by tho said plaintifl 

to recover from the said dcfendiut the sum 

of rupees and tbc slid plaintiff u residing out of British 

India (or is a woman) aud doca uot posscss any sullicient iminov able property within British 
India independent of the property lu the suit 


Therefore I inhibiUot of ha\o voluntarily become security, and 

do hereby bind mjscll oi) heir- and executors to as Judge of the said 

Court and to his successois in office that the said plaiuUQ , his heirs and 

executors, shall whenever called oo bv the said Court, pav ail co-ts that may have been or may 
be ioeari-cd by the said lefcadvnt , lu the said suit and in default of 

such payment 1 bind mj'cU mv hens uid exccutor» to piy all suih costs to the said Court on 
Its order 


^^ltneas uy hand at 
\N itnesses 


thi> 


Form No 17 


day of 10 

(signed) 

Surely. 


JJdrest for sertice 

O 4G 11 8, 0 17, 11 10, 

of 19 , 
Plaintiff. 
Defendant 

This address shall be within the local bruits of the District Court within which the auit 
IS filed or of the Distiicl Court within which the parly ordinarily resides if withiu the limits of 
the United Provinces of Agra and Ondb but not within the limits of any other province — 

^*™nd^aTu I j Pargana or Tahsil | Po^t Office | District 


Under 0 7 Bf 10 2G 0 ft Kt 11 aod 12. O 11 IX 3ft, 
0 52, R 1 

lu the Court of the of 

suit 

Original So 


Dated 
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Any summons, notice, or process in the case may, hencefoiward, be issued to me at the 
above address until I file notice of change If this address is changed I shall forthwith file n notue 
of change containing all the now narticulars 


^i^uafure 0/ party 


( Plaxntxff 
J Defendant 
S Appellant 
I Despondent 


Or 


I file the above address according to the instructions given by my client (name) 

(and capacity) 

Sxgnature of Pleader 

N B — This form when received by the Contt must be stamped with the data of its receipt 
and filed with the record ot the pending suit or matter 


Form Ko Id 


UoHee of change of address for srrticr 

Under O 7, Hr 19 26. 0 8 Rr 11 and 12.0 41, R 38, 0 46 B 8. 0 17 B 10, 
0 82 R 1 


In the Court 0! the 
suit 

Original' No 

ot case 


at 


of 10 


versus 


Flaviitffi 

jjr/riiiaiif 


This address shall be witbm the local limits of the District Court withm which tl>* * . 

filed or of the District Court within which the party ordinarily resides, if within the lim> 
the United Provinces ot Agra and Oudh but not within the limits of any other ptovioce 


Karae parentage 
aud caste 

Residence | 

Pargana or Tabsil 

post Office 1 

piitricl 


1 

1 





(h« 

Any summons, notice, or process in the case may, henceforward £1* 

above address until I file notice of change If this address is again changed 1 shall for 
a notice of change containing all the new particulars 


5i'7>ui(Hrr of larly 


I file the above address according to the instructions given by mj client (name) 


It D — This form when received b} the Court must be stamped with the dit 
end filed with the record of tho pending suit or matter. 


I JlS fC 11^1 


THE SECOND SCHEDULE 
ARBITRATION 
Aubitr vtion in Suns 

P. 1 . 50(j ] (1) Whole m any biut all the paitiob intci- 

p.riies to tu>t m«y Bgiec’ that any matter in difference^® ho- 

•ppiy for order of twcen them sholl ho lefeired to aibitiatiOD, thoj’ 
reference beloie judgment IS pio- 

nounced,^^ ^pply Court'** for an order of leference 

(.2) E^ eiy such application shall be in ^Miting'- and shall 
state the matter sought to be lefeiicd 

[ISTT— S 500. 1850— Ss 312,313] 


bynopsts 


Note No 

LeguUtive ch»n(«t I 

Scope of the Schedule 2 

Applicability of the Schedule to intol 

«ency proceeding* 3 

Applicability of the Schedule to execu 

tion proceeding* 4 

Applicability of Ibe Schedule to probate 

proceeding* 5 

Applicability of the Schedule to »uiU 

for reftitution of conjugal righta 6 

Arbitration in proceeding* under other 

Act* 6a 

All parties Interested niuit agree to re 

ference 7 

All the parties if should apply 8 

£.f{ect tti otniaaioTi \r> sign oi sersfy 

application See Note 21 i fr<i 9 

Matter m difference 10 


biote 


Reference >n reipect of malleiaeuUide 
suit 11 

' Application shall be in writing See 

b>oto 21 below 12 

At any time before judgment u pro 

nounced 13 

Revocation of submission 14 

Withdrawal of suit after reference to 

arbitration 15 

Court — Appellate Court 16 

Death of party if operate* as revoca 

tion of reference 17 

Authority of pleader to refer 18 

I Authority of agent to refer 19 

I Authority of guardian or manager of a 
)osn\ Uindn t amity 

Form 21 

, Agreement to abide by the decision of 

the Court 22 


Other Topics 

Authority of guaiJuu of nimor to refer See lutbocitj of pailner to refer See Note 10 
liote 20 Pts (1) and (2) Pts (4) to (6) 

1 Legislative changes 

The word agree ha$ beet* submitted for the \asue vord de irc as being a more 
definite and legal expression ^ 


Para 1— Note 1 

1 con) 1917 ■\tiaC72(C74) 39Mail 853 Dissenting from {1913) 21 Ind Cas 989(A11) (P B) 
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2 Scoi»« o( the Schedule 

The Ia^\ of arbitration m British India is to be found in this. Codeaad in 
the \ibitratiou Act, 1899 The Code deals both i\ith arbitrations pending litisi 
tion, and with arbitrations \Mthout recourse to litigation The Arbitration Act, 
on the other hand, applies only to arbitrations by agieement utthoui the tnler 
ie7ition ot tile Court of justice, and only in cases where, if the subject matter 
submitted to arbitration were tbe subject of a suit, the suit could he instituted m 
a Presidency Town or other local area to which the \ct is made applicable by tbe 
Local Government Wheie the Act applies. Paragraphs 17 to 23 of the Second 
Schedule (dealing with references to arbitration without the intervention of the 
Court) do not apply ^ 

The Act was passed to remedy two defects that were supposed to exist in 
the provisions as to arbitration enacted in the old Code, its — 

(1) That the Code did not apply to cases where the dispute which was 

the subject of reference did not arise at the date of tbe agreement 
to refer In other words whet© an agreement was entered into to 
settle differences that may arise in future by arbitration, and a 
dispute subsequently arose between tbe parties, the agreement 
to refer could not bo filed m Court under tbe pionsions of t o 
Code 

(2) That the Code applied only to cases where the agreement to refer 

navied the arbitrator or stated that he should be appointed by o 
Court 

The first of theso defects was, however, removed by a Full Bench decisioa 
of the High Court of Bombay in Fazulbhou dfe/irnf Chinoy v The Bombay 
Persia Steam Saxigatton Company, Ltd in which it was held that on a 
interpretation of the Code, it applied also to agreements to refer future disP“ 
arbitration The second detect also has now been remoaed by the f 

Paragraph 17 of this Schedule, of the provisions requiring the arbitrator to he 
At present, therefore, there is no material difference between the proiisio"* ° 
Code and those of the Arbitration Act as regards references without the m cr 
tion of the Court, except that tbe latter applies to particular local areas, an 
former applies to other parts of British Indit 

In G/i»faui Khali v Af«/iaBi»«ad Hassaw.*^ their Lordship^ of tfio 
Council had occasion to consider the true construction and effect of the I 
of the Code relating to arbitration and they observed that thosO pvousioc 
with arbitrations under three heads — 

(l) Adhere the parties to a Itltgalion desire to refer all 

matter in difference between them in tbe suit In tha ^ « jj-g 
proceedmgs from first to last are under tbe suporiisiof’ 

Court (paragraphs 1 to 16 deal with such matters} 


Note 2 tC2 

1 (102o) 1920 CaJ 7SO (732) (1903) 35 Cil 199 (.01) 

(Sco also (1913) 15 lud Cas 402 (403) (1895) 20 Bom 232 (235) (t B) 

(1009) (1151) 3 Sind L R lb (l^OI) 29 Cil 167 (IS2 133) (I C* 
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(2) \Yboro tho parties, UflAout to ii(>[ 7 a(io», agree to refer their 

differences to arbitration and it is desired that the agreement of 
reference should ha\Q tho sanction of the Court In that case all 
further proceediuga aio under the superMSion of the Court 
(Paragraphs 17 to 19 of the Schedule deal with such matters ) 

(3) \S here tho agreement of reference is made and the arbitration itself 

takes place ttithoiU the tnienention of the Coii) t, and the assistance 
of tho Court IS only sought to giie effect to the award (Paragraphs 
20*10 23 of tho schedule deal with those matters ) 

3 Applicability of the Schedule to incolvency proceeding* 

The proMSions of this Schedule do not apply to proceedings undoi tho 
Provincial Insolvenci ^ct 1920 by virtue of S 5 of that Act An Insolvency 
Court has therefore no power to refer the whole proceedings to arbitrators to 
decide whether the petitioner forinsohenc^ or (in the case of a petition by a creditor) 
the debtor should or should not bo declared an insolvent The proceedings reiuire 
the exercise of judicial discietion and it would be acting contrary to tho whole 
spirit of tho Act for a Court which has special juiisdietioii thereunder to delegate 
its powers and duties to the arbitrator ' 

4 Applicability of the Schedule to execution proceeding* 

This Schedule does not appt> to execution proceedings and a Court executing 
a decree cannot refer the matter m tho execution proceedings to arbitration ^ 

5 Applicability of the Schedule to probate proceeding* 

A dispute relating to tho gonumencas of a will m a probate proceeding 
pending before Court cannot be veteried to arbitration * So also an application for 
revocation of tho grant of a probate cannot be referred to arbitration ^ This is 
based on the new that a decision on such questions is not merely one i7iter imrtes 
but IS a judgment i;i rem against tho whole world and therefoie cannot be allowed 
to be decided by arbitrators selected at tho instance of merelv the parties to tho 
proceeding 

6 Applicability of the Schedule to *uil* for re*titation of conjugal rights 

The /flctuiii or v alidity of a marriogo may in a suit foi the restitution of 
conjugal rights bo referred to arbitration * but the whole suit cannot be referred to 
arbitration inasmuch as the question whether a decree for restitution should be 
made or not is A matter entirely in tho discretion of the Court and cannot be 
delegated to arbitiators ® 

6a Arbitration in proceedings under olher Acts 

1 Section 52 of the Bengal Estates Partition Act (\ of 1897) piovides 
that when a partition has been referted to arbitration the proceedings shall bo 


Note 3 

(IQIO)IOIG Lah 170 (171) 1910 Pnu Be 
No 50 

Note 4 

(1925) 1925 Cal 812 (814) 32 Cal 659 
(1035) 1935 All 125 (125) A reference made 
in execulioa u invalid 

Note 5 

(1030)1930 AH 610 (841) 


(1894) 1891 Pun Re No "2 page 210 
Note 6 

(1929) 1929 Lah 304 (395) 

(1016)19l8Lah 357 (3o8) 

(1929) 1929 Lah 177 (178) 

(1916) 1918) Lah 357 (358) Following 1695 
Pun Eo No 37 
(1933) 1933 Lah 532 (532) 
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conducted in accordance with the provisions oi Paragraphs 1 to 16 ol this Schedule 
so far as they are applicable 

2 The provisions of this Code relating to arbitration have been mida 
applicable, by S 265, Sub S (3) of tho Ghota-Nagpur Tenancy Act (VI of 190S) to 
all suits, appeals and proceedings under that Act before the Deputy Commissioner, 
so far as they may apply 

3 Under S 43 of the Bengal Survey Act (V of 1875) and S 16 of tba 
Burma Boundaries Act (V of 1880), tho Collector or the Boundary Officer mi>, 
with the consent of the parties concerned, lefei to arbitration any dispute is to i 
boundary 

4 In eases of reference to arbitration under S 203 of the U P 
Eevenue Act (III of 1901) the provisions of Paragraphs 2 to 16 of this Schedule 
shall apply, so far as they are not inconsistent with anything in that Act (o^s 
S 204 of the Act ) 

7 All parties interested must agree to re^erenee 

The agreement to refer the matter m dispute m a pending suit must here 
the concurrence of all the parties concerned ' In other words the fouDdatioo o' 
tho junsQictioa of tho Court to make an order of reference is an 
all tho persons interested * An order of reference made by the Court whore odl 
tho parties interested have not agreed, is thus without jurisdiction and invalid 
not only against tho absent party, but against all parties, t e , oven those who bavo 
joined in the reference \ subsequent consent by one of the parties who did aot 
join in the leference at the time it was made cannot make the proceedings isbd 


Nate 7 


51 


ot letetenco ou tGs gcooBil of 0®“^ 


(1011)0 lud Cas 105(106) 1911 Pou He 
^o 17 

(1020) 1920 Siud 107 (110) 14 Sind L Bl£« 
Court caiiitol force a tubmtssron on a 
reluctant partj — Sea the Jolloictnj caf*$ — 
(1803 Co) 10 'iloo Ind App 413 (425, 42G) 
(PC) 

(IbCS) ISGS Puu lie Ko 28 Coascut sliould 
tc loluutsrv 

(l&CO) 18GJ Puti lla No 52 1 &abmissioQ 

lo ntLUi'ilion maj be iccoaiTnended 


— IpplicnliOD for refcrcuco to sr 
bitritioii b) decree bolder ami ouI> 
onie of them— Order ol referenee 
1\ Courl li iU*g\l 


(1027) 1027 Mad 1161 (HCo) 

(1673) 10 Sulk M R 331(321) , 

(1803) 10 Sulk W R 171 (171) 

must bo by all tke ^rlie* 


(lOK) Jo Ind Caa 273 (273) (Mad)- 0 
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and an aw iid m^dc ou such icferenco is void and need not bo sot aside * An ob- 
jection to the validity of tho rcferenco on tho giound of the non-a^reemcnt of all 
the piilica can be lai'^od at anj stage*. Tho decision cited below® where it was 
held that a part> ina> bo estopped b> bis conduct fiom contesting a rcfoience to 
which he w \s no paity c.umot beaccepted on piinciplc as coiiect 

U is howe\er quI^ the pattica laUicsted that should agree to tho reference. 
Section dOG of the old Code pio\ided that all the paities to tin mit ma> apply for 
a refeioncc to irbitiation But it was held bj the High CoLut of .Uhhabad that 
the woid-> “all the parties to i suit *’ AVould not ncces«aiily include paitiesbetween 
whom and anj of the paitics to the submission theie was, m fact, no mattei in 
dilfcrenco m the suit ' The woid “inteicated” wis added m the present Code to 
oive crfcct to tho aboi c % lew ® 

Ihe expic'ision “all pirlica inteicsted” means parties interested m the 
sp^ct/ic dispute referred to arbitration and not in the subject matter of the whole 
suit “ Where parties ha\e distinct and seveiable interests, a party interested only 
in one such poition need not join in a reference with ie»pect to the other 
portions 

Tho <iueation whethoc a part> is interested within the incinmg of this Pan 
graph depends upon the facts of each case ** One important test la to see abethei 
Le IS a nccc«'ar\ pait\ or vpcison who could be joined as a piopei party under 
the proMbions of 0 1, R 10 of tho Code ** .\d uunecesbaij oi pi o foitna paity,'^^ 
or a partj who bad been exonerated at the time of tho leferenco’* cannot bo said 
to be a person interested within the meaning of tlic Paiigiapb A person who is 
cx paite 111 the suit** or even a person against whom no relief is claimed** is not 


CBU be taltii li\ au}* parU 
Cliut «eo (1030) 1030 biud 2.^ (2o0) 
21 &iu<l Lit 1?0 I'er-oi) who i-, 
.0 r«icrcu(.e cauui't object to 
tMaidoiitlu eiuuud tb'tt mother 
{cr ouw-is I iiccc sai\ pirl\ vrbeo 
tbo t-iiter bimtclf does Dot obje-'t 
(16aj)lbSJ Pun lie ^o 130 
(1920) 110 Ind Cas C''0 (CS2) (Pal) 
i (lJ2o) 1j2j Mad 021 (C23) 

5 (191&) IJIS Cal 330(33G| 


7 (1002) 24 111 220 (23*0) 


(1J2&{ 1923 Bom 248 (240) 52 Bom 403 

(1021) 1024 Pat 33 134, 36) 2 Pat 777 

10 (1931) 1031 in 453 (454) 53 111 CC9 

(1931) 1334 411 Cj 3 (CCO) Suit on pronote 

ctocuted bi r in laiout of Band 
la'igned by B toC— Norebcf ibkedfor 
igaiiiat B— Eelcrcace to arbitration 
without B IS not invalid 

11 (192o) 1923 Bom 243 (219, 250) 53 Bom 

408 

(1933) 1033 4)1 730 (740) Suit on proucte 


executed by 4 in lasout of 13 and 
to C — Belief clauned 
-igaiust 4 aud lu the altecuative 
ag-uost B— B Is lntele^ted person 
(1934)1034 Pal 10 (21) The lost la to sea 
tbo nature of the suit and not the 
possibility uf the omitted parties 
basing any luteieal in a future liti 
gallon which ma> aiue as result of 
A decree in the suit 
(1017J 1917 Pat 136 (137) 

12 (1929) 1929 411 7C3 (TOo) 

13 (1013)18 IndCas COO (CIO) 35 411 107 

Unuecessaiy partv 
(1934) 1934 All CoS (CCO) 

(1934) 1934 Pdt 19 (21) Pro forma defen 

(192C) 1920 411 233 (239) 43 All 230 Pro 

forma defendant 

(1917) 1917 411 183 {18C) 30 All 4&0 

2 Hay 5a3 

(1912) 14 liid Cas 562 (5G2) (Mad) 

(1917) 1917 Pat 136 (138) 

■ ■ • . PP 


1C (1925) 1025 Mad G2.(v22.C23) 
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necessanlj a person not interested Whether he is so interested or not depends 
upon the facts of the particular case*^ including the conduct of the party up to the 
end of the proceedings ** But the mere fact that the award that was passed is not 
in fact against him cannot be taken to show that he was not interested at the time 
of tlie reference Where there is in fact no matter in difference between the« 
liarte defendant and the parties to the submission, his not joining the reference will 
not affect the \alidity of the reference** If on the other hand he is interested 
and docs not agree to the reference, the order of reference isiiUravnes and id 
valid 

A defendant who makes a complete admission of the plaintiff s claim en 
titling the latter to a judgment under O 12, R 6 of the Code is no longer interest 
ed and need not join in the reference by the plaintiff and the other defendants 

8 All the parlies if should apply 

All the parties interested must not only agree to the reference, but must 
apply to the Court If before the application is made to the Couit oae of the 
partie s resiled from the agreement no order of reference can be passed on the 
ground that he previously agreed to a reference being made before the applmatmn 
ovaa presented * 

See aUo the undeimontioned case * 

9 Effect of omission to sign or verify the application —SfC Vote 21 i >/rd 

10 Matter in differonco j ^ 

The matter in diffeicuco is the matter m dispute botiseen the parties 

dispute implies an assertion of a light by one party and the repudiation tberoo 

by another * It is not however necessary that the ciuostion should be one 

tho Court can legally cnqwe tnto Thus a dispute as to an uncertified paj‘®®° 
or adjustment which tho Court cannot take notice of, can bo a nntlcr Q 
difference between the parties which can be referred to arbitration 

Tho matter in difforence must be one winch has actually arisen at ll‘‘ 
o/ f/n? though it need not have arisen at the time of the 

refer* There can be no reference to arbitration undei this Schedule of cai» » 


17 See cases cited in foot uole 11 aboie 

19 (1030) 1030 Sind 256 (25S> 2l Smd L R 

470 

18i(1027) 1027 «lind 230 (210) 

(1011) 10 Iiil Cas 550 (560) ( Ml) 

[b‘'9 bowover (1010) 7 lad Cis 69 
(G3) 32 111 057 1 
10 (1002) 21 All 229 (230) 

20 (1020) 1020 Mad 852 (851) 42 Mad C92 
(1025) 1025 Alid C2l (023) 

(1020) 1020 Lah 477 (479) 

(1017) 1017 Cil ISl (483) 

(Sea aUa (1925) 1025 Oodh 201 


21 


Note 8 

(I Ul) 9 IiiJ Cii 195 (100) 


IJlt Pun R« 


No 17 „ , , 

(1933) 142 lud Ci3 678 (C"9) (^**1 . /jjf) 

ISae also (1900) lind CIS 1“' 

! [bS ll- (103^) 1333 IJj™ H,' w 

150) iRreement to '“-(juU 

fore sun— During pendency 
ODd party alone appIyioS . « 

ence-Court u.ll not >«aU rcfe»o^^ 
if there are d./ncnlt 
If the auard is liloly ?i^o» 

or if the agreed arbitrator n o *4 
nOed from acting ] 




1 (1931) 1031 Horn ICt (160) 

2 (1931) 1913 Bom ICi (166) 

3 (1925) 1925 Cal 812 {al3) 5. 

4 (1911) 1031 Bom 104 (ICo) 


C.l 5 jJ 
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differences as well as h/cs </iaI »j«ay flitstf i» f/is ® \ dispute may exist 

even where the liability is (uU> admitted and only the payment is withhold The 
facts of each ca«e must be examined to see whether there is a dispute * 

Further the mattei in diffcrenco roust be one aiismg in the 5«i< and 
between the patties to the suit The Court has no power to leler to aibitvation 
any questions between the parties to the suit other than those m question in the 
suit, or any questions in which any person, not a iiarty to the suit is concerned ^ 

leletence is competent on a question of fate as well as a question of fact ® 
Consequently . an error mado by the arbitrators on a point of law lefcrred to them 
does not vitiate the award and cannot be questioned on the ground that it is 
not in accordance with the received interpretation of the law® but the matter 
in difference must relate only to the rig/Us of the parties to the litigation 

\ suit under S 92 of the Codo is not one for the determination of the 
rights of the parties to the litigation, and matters in such a suit cannot be 
referred to arbitration Similarly the selection of a guaidian for a minor lu a 
proceeding under tlio Guardians and Wards Act, 1890 18 not a matter of private 
interest and cannot be settled by reference to arbitration “ It has been held 
that a criminal complaint cannot bo referred to arbitration 

\Shero a question arises as to what the maltei was that was referred 
to arbitration, it is for tlio Court to say on a construction of the reference 
The arbitrator s belief about it is immaterial Where a whole case is referred 
to arbitration the question of costs also must be taleu to haie been refoued 
and the arbitrators can giie a decision thereon (Sre alto Paragiaph 13 below) 

1 1 Reference in retpect of metter* ouUide suit 

Matters outside the suit cannot be referred to arbitration under this Paia 
graph and the award mado on such a reference is invalid^ An agreement to 
recognise an award made on matters beyond the scope of the disputes mentioned 


Uj 03) 30 Cal 831 (830 SiO) 

(1911) Ull Com 123 (121) 33 Bom G38 
(1020) 1320 Cdl 113 (113) H IiidCa9 285 
(28C 296) 4C Cdl S31 
5 (1930) 1930 111319 (320) 

C 11920)1920 Cal 113 (113) 51 Ind Ca* 285 
(2oC 2S8) 1C Cal 531 

7 (1925) I92j l> 0 293 (297) 63 Ind App I 63 

Cal 259 (P C) Coofittaiog 1921 Cal 
oC7 

8 (1902) 29 Cal 1G7(18C} 29 lad App 51 1902 

Puu Re No 25 (P C) 

(1933) 1933 Oudh 621 (622) 9 LucL 203 
CoinmissiOD appointed to take evt 
dence— Application addressed to 


(1901) 11 Mad L Jour 337 (339) 

lSeelioi\oier(l 03) 20Mad 3Cl (3GI) 
Uuder S 1C ot llie Raligious Lodou 
meats Act a Court may icfcr auc 
matter iQ diaerence 111 the suit fur 
decision by an arbitrator hut not tl e 
iikole suit ) 

(See (1931) 1934 All 303 (3 0) G ill 
721 Parties litigating for tillo d 
possession of mutt lu their onu iiglii 
— Mult uot of UBluie of lublic cl 
ritj— Disputes inlei it cau bo ii. 


Note II 

1 (1921) 1921 Mad 709 ( 09) 

(I8f0) 11 Suth W B 469 (4 0) 

(1925) 1925 P G 293 (29() 63 lud Ipi 1 
53 Ual 253 (P C) 

(1911) 12 Ind Cas 6s7 (CsS) 3G Eom 105 
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m the rofercDCO 13 %oi<l ® Where, however, an application for roferenco includes 
matters outside the suit hut the Couit orders a reference only as to matters in 
difference in suit, the order of reference IS not illegal® Again where on the 
same day piitics apply foi reference to arbitration of matteis m difference bet 
ween them in the suit and also sepal xtely make a reference as to mattera outside 
tlic suit, the Older of reference made by the Court with iCoird to the subject 
mittor of the suit cannot ho questioned on the ground of illegality or invalidity * 

12 Application shall be in writing — See Note 21, below. 


13 At any time before judgment is pronounced 

The parties aie entitled to have the matter m diffeience between tnem 
submitted to arbitiatiou, at any time befoio judgment is pronounced The Court 
has no discretion to reject tho applic.ition made by the parties for a leference to 
arbitiation * 


14 Revocation of submission 

Wheie an order of reference to arbitration IS made thiough Court, all sub. 
sequent proceedings aie, as has been seen m Note 2 above, under the supervision 
of tho Court Consequently a party to the agreement to refer is not entitled to 
teimiuate tho reference by any revocation on bis part Ho is bound by it and 
arbitiatiou must proceed according to the provisions of the hw ® Tho Court n:a)> 
howovei supersede the arbitration on the application of tho parties m the ws®* 
specihcd in Paragraphs 5 and S of tho Schedule There is a conflict of opinion 
whether even the Court cau roaoho the arbitration m cases not falling withm the 
Slid Paragiiphs According to tho decisions cited below* the Court has no po^er 
to deal with the matter in difference between the parties until the award i* 

Thu-> the Couit could not oven allow the withdrawal of the suit after an 
reference has been made, though if there is any partiality or misconduct on 
part of tho arbitrator, the Court could, a/ier the aiiard ts made, set it aside 
the other hand it has been held in tho undermentioned cases* that there w an 


2 (1029) lOJS Sinasr (82) 21 Sind I, R 2a3 

J (1027) 1927 Cal 52 (51) 

1 (1027) 1927 Cil 52 (51) 

[See (1865) 3 Sutb IV K{VIj c ) 
27 (29) They should bo distioctly 
^epiritcd and not mixed op toge 
tlicr ] 

Note 13 

1 (lOlo) 1915 Cil 70(70) 

[See al=o (1911) 11 lal Cas 935 
(035) S3 \11015 1 
Note 14 

1 (1072) 17 Sutli W R 516 (517) 

(1671 7o) 8 Mnd H C R 46 (55) 

[bee ilbO (1085) 7 111 273 (270) ) 

(1911) 1914 Oudh 327 (328) 17 Ondb Cas 
33C 

2 (X6c0) 10 bom Sol (3S«) 

(1J34) 1934Cil 25o(’.>G) 

(1923) 1923 Cil 410(411 416) 

(1914)1314 111314(316) 30 111354 
(1927) 1927 3Iid 910 (911) 

(1J12)10 Ind Ca, 1,7 (177) (All) 

IIJ’O) 1920 Pat 731 (7’5J 5 Pat I. J 672 


[See also (190C) 3 All 

3 See cases cited in foot notes (1) 3*““ ' 

^'ote 15 tnjra ,, .qio 

4 (1929) 1929 All 743 (744, 7ii‘) 51 AU ^ ^ 

Tills decision purporU to 
Ind Cas 14 wUicb was a ‘•f * 

S 5 of the Irbitratioxi Ac* ““ 
wliiob tbe Court can grant le 
revoke a submission 
(1933) 1933 Sind Ca (70) , 

(1934) 1934 Bom 838 (3S9) But tins) 
dictiou should be execci»ee 
great care and caution 
(1935) 1935 ilad 349 (3o0) 

(1925) 1925 Pat 720 (723) p7) 

[So. also (1331) 1331 HI 3> ' „ 
Parties and arbitrator */> , 
withdraw reference 
'hould be superseded , rec 

can be revived only bv fresh 
ment not by resiling from p 
resolve by one of f**® is 

award under such circuiD9t«o« 
not valid) 
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inhereut lurisdictiou to inters ono and supersodo the arbitration m cases not falling 
within Paragraphs 5 and 8 where such an order is necessary foi the ends of justice 
or to prevent an abuse of the process of the Court 

\Miere an agreement to refer has beeif entered into without recourse to 
litigation it ma\ ho filed in Court under Paragraph 17 iiliete no su//icient cause is 
shown against its Uing filed On an interpretation of S 326 of the Code of 1859 
corresponding to Piragraph 17 of this Schedule it was held by thoir Lordships of 
the PriT> Council in Pestonji \ussenianjee \ D Maneeljec and Co , 12 Moores 
Indian Appeals 112 that where parties have agreed to submit the matter m 
difference between them to arbitration of one or more certain specified persons, no 
party to submission cm revoke the submission to arbitration unless for good cause, 
and that a mere arbitrary revocation of the authonts is not permitted Vnd tins 
has been followed in numerous erses See notes to ParagiipU 17, tnfia In cases 
falling within the \ihitration ket 1899, a submission to arbitration-may be 
revoked ha leaie of the Couit \8 to the circumstances under which such leave 
mav ho gnen, the undermentn ncJ cases* 

15 With<3r«iw*il of suit after reference to orbitrotion 

A.S has been seen in I^oto 14: above the Court his no jurisdiction to allow 
a withdrawal of the suit after reference* or after an award has been made on such 
reference * An application to file vn iward under Paragraph 20 of the Code can 
however he allowed to be withdrawn as if it were a suit * 

16 Court — Appelleic Court 

As has been seen in Note 8 to 0 41, R 2'>ante wlicio the appellate Court 
remits a case under tint Rule the lower Court has no power to refer the case to 
arbitration* Nor can the appellate Court by its order of remand diiect the 
lower Court to do so * By virtue of sub section (2) of S 107 anfe the appellate 
Court has the same powers of acting under this Schedule as the Court of first 
instance Thus the appellate Court can refer, with the consent of paities, matters 
in dispute in appeal to arbitration * Where the Court of first instance passes a 
decree not in accordance with the award, but the appellate Court holding that tho 
award is not open to any objections passes a decree in accordance with tins award, 
it IS final under Piragraph IG of the Bchedule * 

17 Death of parly if operate* a* revocation of reference 

Under tho English Common Law the death of a piity to a rcfeienco 
operates as a lev ocation of tho authority of the arbitratoi unless the submission 
contained either eNprossly or by necessary implication a provision to the contrary 


(1925) 1J25 U1 202 (202) 

(1909) 1 lad Cas 14 (10 17) 34 Bom 1 
Note IS 

(1887) 9 Vll 103 (172) 

(1919) 1919 Cvl 1030 (1031) Pottiou o£ the 
claim uuder reference to au vibilrn 
tion cannot te vvlttidriirn without 
the consent of tl o other ; irtv 
(1903) 7 Cil W ^ 180 (137) 

(1684)0 All 211 (213) 

(1910) 1910 Oudh 141 (141) 

(1904) 31 Cil 510(517) 


Note 16 

1 (1835)7 \ll523 (o2G 527) 

2 (13'4) 22 Sath W E 3Jb (aOi) 

3 (1911) 11 Ind Cas 93 j (930) 33 411 015 
(1875) T N W P H C B 243 (217 248) (i B) 
(1882) IS Cal 507 (509) 

(1886)12 Cal 173 (177) 

(18i2)17 Suth W R 31 (32) 

(1874) ‘>1 Suth V\ R 210 (211) 
(ISaOjSMvdTo (79) 

4 (183<)10 411 8(11 12) 
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This vie\\ proceeded on the principle that an arbitrator was, m the contemplatioa 
of the law, merely an agent appointed by the parties to decide the matter in dis 
pute between them * The law in this country is however quite the reverse, and 
the death of a party pending aibitration proceedings through Court does not neces. 
sarily revoke the reference * If on tiie death of the party the right to sue survives 
to his representatives, they should ho brought on recoid under the provisions of 
0 22 ® Whore no application is made within time for bringing the legal represen 
tatives on the recoid, and the suit abates, tlio award made by the arbitrators sub- 
sequent thereto cannot be hied in Couit * 


In 0 . proceeding befoio the aihitiator on a reference made vjilhout the inter 
lention of the Court, there is no provision of law enabling the arbitratoi to bnug 
the legal representatives of a deceased party, to the submission on record, and the 
fact that the arbitrator failed to do so does not make the award illegal and not 
binding^n the repiosentatives* especially whore the party dies after the hearing 

18 terminvted and nothing remains for the arbitrators to do but to deliver their 

award ° 


18 Authority of pleader to refer 

Section 50G of the old Code required a special authoiity for a pleader to 
make a reference to arbitration ou behalf of his client ‘ In the present Psra 
graph the words as to special authority have been omitted It has been 
held by the Sind Judicial Commissioners Court that the effect of 
Sion 18 to enable a pleader to make a reference to arbitration e\en though 
vakalatnama docs not specifically authoiise him to do so * The general tren o 
opinion 18 , howovei, that a pleader Ins no such outborit> * A couDsel ’ 

guishecl from a who deiives his authority only fiom the vakalatoa®®' 

implied authoiity even to make a refcienco to arbitration * But neither a 
nor a pleader expressly authorised to refer to arbitration can delegate his 
to refei to arbitration to another pleadei without express autbonsatioo to 
effect® Nor Will the icferenco to arbitiatiOD bj the counsel of a paitj he 
on the party where he had given the counsel express instructions agaiust 
any such reference ® A pleader has no authority to revoke the appomtnicii 


Nole 17 

1 Halsbunj s Latis of Enjland Vol 1, 
pp 113 to 150 

Q (1910)7 Ina 0is 590 (5ai) 4 Sind L R 14 
A caso under tlia Arbitration Act 
(1933) 1933 Sind G3 (70) {Quaere) 

(1011) 11 Iiid Cas 181 (495) (Cal) 

(1911) 11 Iiid Ca8 935 (936) (Cal) 33AllC4a 
Heath, alter appUcalion, bat beloie 
order of roferonce — Arbitrator s 
authority not rooked 

3 (1904) 27 Had 112 (116) 

(1921) 1924 Lab 725 (726) If tbey are not 
brought on the record the award 
not binding on tbem 

4 (1911) 13 Ind Can CS7 (688) S6 Bom lOo 

5 (1922) 1922 Cal 22C (223) 

C (1912) 13 Ind Cas ICl (1C6 167) (Cal) It was 
honoer obsened that if the death 
occurred before the hoiriiig wa;. 


cntMrf, It .o.ld h... 
sary to bring the represen , 
the record-llow this cooU M 
13 not clear 

Note 18 

I (1907) 29 All 129 (430) 

(1899) 23 Bom C^O (634) 

(1864)1 Buth \V R80{81) 
(l90o)7Cal%YN343 (344) 
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arbitrator the part) himself, ^Mthout the latter's Luov/lodgo oi instiuctions ^ 

19 Autboritr of ssent to refer. 

The authorised agent of a party witluii the moaning of O 3, Er 1 and 2, can 
make a reference on behalf of hia principal * No special powoi of authorisation is, 
ho''eTer, neccbsar) to enahlo him to do so * The principal can also subseQuently 
ratif) the agent’s act in referring to arbitration, e%cn wliero the agent had origi- 
uall) no authonU to do so’ A partner is an agent of the firm only for the pur. 
pose of the business of the firm * It is not pirt of the business of the firm to lefer 
matters in di«pute to arbitration and there/oro one pirtnea cannot, as such, maie 
or authorise a reference to arbitration on behalf of the firm ’ But the managinq 
partner of the firm cm \ahdly luaho a reference to aibitiation so as to bind the 
tirm ® 

20 Aulbority of guardian or manager of a joint Hindu family 

The nest friend or natuial guardian of a minor is entitled to refer disputes 
to arbitration, wheie there is no pending suit in respect of it, if the same is for the 
benefit of the minor and the award passed on Mich a lefeieneo will bo binding on 
the minor * Vs to the powers of a guardian ad Ittevi to agree to refei the subject, 
matter of the suit to arbitration, see Note 15 to 0 32, B 7 and tbe undcimentioned 
ca«c ’ The manager of a joint Hindu family represents tbe otliei monibeis of tbe 
famil) and can refer the family disputes to arbiti ition * 

21 Form 

Tbe agreement to refer should clearly set forth in tbe form of issues, what 


7 (1022) 1022 S’ag 89 (10) 18 ^fls L R H0 
Note 19 

■ I ' . I.) 

I. ■ gc 231 


(1026) 1920 Lih 01 (93) RtforcDce roido 
bj ono partner on bcli-ilf of firm is 
lovalij— ^11 partners must joio 
(1J32) 1932 Bom 51fa(ol9j 
(1932) 1932 Cal 313 (3J4) 

6 (1030) 1030 Siud 40 (11) 

(1023) 1923 Lali 212 (213) 

[beeilso (1033) 1933 All 924 (925) 
Defeudaut S *ou managing tbe busl 
DOSS agreeing to refetcDco — Parties 
ippeariiig before arbitrator — Sub 
stantnl justice done — High Court 
will not interfere in resmon lu suclr 

[But see (1932) 1932 Lah 291 (292)) 
Note 20 

1 (1920) 1920 Dorn 32 (33) 14 Bom 202 
(1003) 27 Bom 2b7 (291) 


(1015) 1915 L B no (111) 

(1692) 19 Cal 334 (835) 

(18C4 Ga) 2 Mad II C 11 47 (IJ) 

(16Cl) 1 Suib W R 280 (281) If icjuriout 
to the minor tbe aii iid will bo set 
aside 

lSi.e(l932) 1932 PC 7C (HO) 7Lud.l 
CJ Ind App 02 (P (.) But the inocbei 
of > minor Mabomuicdan cuinot as 
<f« facto guardian agree to refer to 
arbitration on bebalf of tbe minor] 

2 (1885) 1885 Pun Re No 02 page 204 
(1933)142 lad Cai 189 (Rang) But if a 

person agreeing to refer on bebalf of 
a minor bas aol. been ippoist^ his 
guirdian ad htem tbs reference and 
award are in\ahd and not binding 
on tbe minor 
(1930) 1930 All 64G (C4C) 

3 (1911) llIndCas481(4S8)(Cal) Arbitration 

without recourse to litigation 
(1894)16 All 231 (233) Award out of 
Court 

(1919) 1919 Mad 878 (879) (Do ) 

(1927) 1927 Lab 302 (304) 8 Lah 093 
Arbitration pending °uit 
(See also (1035) 1935 Lab 667 (009) 
ATrirfa of joint Hindu family autho' 
rising CO parcener who is also 
managing member of joint family 
firm to make reference to arbitration 
—Such member can make valid re- 
ference so as to bind other members]. 
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This view proceeded on the principle that an arbitrator was, m the contemplation 
of the law, merely an agent appointed by the parties to decide the matter in dis 
puto between them ^ The law in this conntry is however quite the reverse and 
the death of a party pending aibitration proceedings through Court does not neces 
sarily levoke the reference * If on tbe death of the party the right to sue survives 
to his lepre&ontatives, they should bo brought on rccoid under the provisions of 
0 22 ^ Wheie no application is made within time for bringing the legal represea 
tatives on the recoid, and the suit abates, tlio award made by the arbitiators sab 
sequent theieto cannot be filed m Couit* 

In a proceeding bofoie the arbitrator on a reference made without the niter 
lention o/ tke Court there is no provision of law enabling the arbvttatoi to bring 
the legal representativ es of a deceased party, to the submission on recoid, and tbe 

fact that the aibitratoi failed to do so docs not make the award illegal and not 

binding-on the lepresontatives* especially whore tbo party dies after the hearing 

IS terminated and nothing icmains for the arbitrators to do but to deh'sr their 

award ® 

IS Authority of pleader to refer 

Section 506 of the old Code lequited a special autlioiity for a pleader to 
make a leferenco to arbitration on behalf of his client * In tbe piesent Par*! 
graph tbo words as to special authority have been omitted It bas been 
held by the Sind Judicial CommissioDer s Couifc that the effect of 
Sion 18 to enable a pleader to make a icfeience to arbitration even thoug 
vdkalatnama does not specifically autboiiso him to do so * The genoial ° 
opinion IS howevei that a pleidei has no such autlioritj ® A counsel as i 

guished from a irleadct who derives his authority only from tlio vjkilatnama 

implied authoiity ev en to make a reference to arbitiation * But neither a ecu 

nor a pleader expressly authorised to tefei to arbitration can delegite bis 

to refer to aibitiation to another plcadei without express authorisation to 

effect® Kor will the reference to aibitration by the counsel o' a part> be 
on tbo party where he had givoo tbe counsel exjircss instructions against Tnf an 
any such refeicnce “ A pleadei lias no authority to revoke the appointmen 


Note 17 

1 HaUburij !, Laid of EnQla id \ol 1 

pp 44S to 450 

2 


3 (1904) 27 Mad 112 {116} 

(1921) 1924 Lah 725 (72C) If they ara not 
brought on the record the award le 
not bvtidjDg on them 

4 (1911) 12 Ind Cas G87 (688) 3G Bom 105 

5 (1922) 1922 Cal 226 (229) 

6 (1912) 13 Ind Cas 161 (ICG 167)(C»1) It waa 

however obsetxed that if the death 
occttTiod before the hovniig wis 


concluded, it would hare on 

vary to bring the u to dous 

the record — Ifow this cou 
]S not clear 

Note IS 

1 (1907) 29 All 429 (430) ^ 

(1809) 23 Boia C’J (C3l) 

(I8C4) I Buth VV R 80 ^1) 

(19(K/) 7 Cal VVN^343 (3«) 


5 {l9^> i9'’3 C-vl 376 (530) 
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arbitrator tho pirt> hmiscU, wtUiout tbo latter s kuoNvledgo oi iDstiuctioas ’’ 

19 Authority of agent to refer. 

The authorised a^eut of a p\rt> vnthtn the metning of O 3, Rr 1 and 2, can 
make a reference on behalf of hi3 principal * No special Pouei of authoiisition is, 
hottever, uece&sirj to einblo him to ilo so * Tho principal can also subsequently 
ratify the agent's act in icfernng lo arbitrtliou, eten «hcio the agent had ongi- 
nally uo authority to do so * k partner is an agent of the firm only for the pur- 
pose of f/ic business 0 / the /triu * It is not l>art of tho business of the 6rin to refer 
mattcis in dispute to arbitration and lliereforo one paitnei cannot, as such, make 
or autiiorise a rcferenco to arbitrttioo on hclialf of tho firm But tho 
partner of the hrni can Validly mako a referonco to aibitiation so as to bind the 
prm ° 

20 Authority of guordiioi or roonager of a joint Hindu fatnily 

The nest friend or natural guardian of a minor is entitled to refei disputes 
to arbitration, where there is no ponding suit lo respect of it, if the time is for tho 
benefit of the minor and tho award passed on such a rcfeience will be binding on 
tho minor ^ ks to the powers of a guardian ad ftfew* to agree to lefei tho subject, 
matter of the suit to arbitration, see Note 10 to O 33. R 7 and the undermentioned 
case * The manager of a joint Hindu family represents tbo otbei members of the 
family ind can rtfer tho family disputes to arbitiatiou ® 

21 Form 

The agiecmcnt to refer should clearly set forth in the form of issues, what 


7 (1024 1022 ^V^!^£>_U0)^ IS ^ag L U HO 


U 2Jt 


(tgOO) 22 Ml 135 (139) 

JiylD) 1919 MiJ 1101 (11C2J 
(1920) 1920 JO-vli 91 (93) Kcfercnco in-ide 
1 } oni pirtner on of firm is 


[But f.ce (1932) 1932 Lab 291 (292)J 
Note 20 

1 (1920) 1920 Bom 32 (33) 44 Bom 202 
(1003) 27 Booi 287 (291) 


(1915) 1915 Hi no (111) 

(1692)19 Cvl Si4 (835) 

( 18 C 1 6o) 2 Mail H C R 47 (4J) 

(1564) 1 Sulk VV R 250 (261) li iniuiioua 
lo the imnor the nwid will be set 
ksiSe 

(See (1932) 1932 P C '6 (^0) 7 Luck 1 
(O But 4{>pJ)2(l C) Blit ttieuiotiiei 
of V iiunoi MulioiTimtdaa eimiots'. 


award are inMhil aud not finding 


tratiou 

(1594/16 AU 231 (233) Award out of 
Court 

(1919) 1919 Mad 678 (879) (Do ) 

(1927) 1927 Lih 302 (304) 8 Lali 693 
Arbitration pending =ujf 
[See also (1935) 1935 Lab 607 (669) 
Karta of joint Hindu family autho- 
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1 are tlie matters in difference between tbo parties on which the arbitrator is 

21 required to arbitrate ^ If the agreement is so vague as to make it impossible to 

ascertain %\hat the dispute was which was referred to arbitration, it is bad for 
indefiniteness ^ The Paiagiaph requires that the agreement to refer shall be m 
willing Where there is no written reference and there IS nothing to show ivbat 
the parties agreed to refer, the reference and the award will be invalid * But the 
provision as to the lequiiement of writing is only and not 

the object thereof being merely to avoid a subsequent controversy as to whether 
there was or was not any such application * An award is not therefoie invalid 
merely because it was not made in writing if it is clear that tlie paitics did agree 
to refer ® In the undermentioned case* an application for an adjournment on the 

ground that the paities bad relerred the dispute to arbitration was assumed to he 

an application for an order of reference It was however held in the case cited 
below^ that the requiiement as to writing, cannot bo said to bo directory but that 
nevertheless the parties were estopped from defeating the aibitiation proceedinge 
on the ground of non compliance with the Paragraph The High Court of Bombay 
has also held that want of writing undermines the foundation of jnrisdteUoit but 
that it is not sufficient by itself, to set aside the award ® TJiese two cases cacnot 
it IS submitted, bo accepted as correct on principle The breach of a mandatory 

provision or the want of jurisdiction will render tlie proceedings void and there 

can he no question of estoppel 

Where the pirties have agreed and applied to the Couit for a refereoce 
the mere fact that one of them has not signed the application does not vitiate e 
reference ® Whore the pleader of a party duly authorised signs the 
fact that the party himself does not sign it will not invalidate the award It 


Nate 21 

1 (1930) 1930 All 319 (320) 

2 (1919) 1919 Pat 7i (70) 

3 (1917) 1917 Pat 130 (13S) 

(1879) 18/9 Pun Be No 07 pige 182 


5 (1911) 9 lud Cas 412 (413) (Oudli) Sub e 
quently tlie pvtties ap^eired in 
person beiore tlie atbitrator and 
oTcu evideuce wvs taleu in their 


Oral 

consent of both parties recorded bs 
Court 

(IBG2 03) 1 arid H C R 106 (IOC) Case under 
the Code of 1 S 59 — Btfereuce nas 
agreed to by all the dirties pre e it 
>u open Court 

(1S"0) 2 N W P H C R 419 (419) 

(1925) 192o Oudh 209 (270) 28 Oudh Cas 


C (1922) 1922 Mid 429 (434) 

(1917) 1917 All 71 (73) 39 All 401 ,,, 

[See also (lb) 1917 Mad 650 (G-OU 

7 (1921) 1924 Oudh 400 (401) 

8 (1911) 12 lud Cas 037 (CSS) 33 Bom 

9 (1915) 1913 P 0 79 (80) 43 Cal 290 4 

App 1 (P C) 

(1935) 1935 Mad 276 (273) 

(1924) 1921 421 4o7(457) 


Boine of the 

pirtie. vppcinng befora , 

through pleader— Dotcc 

cured] , , ,.01 

4 ) 1927 Lih 3G2 (3W) ® H j, 

[SCO also (193o) oi> 

Pleader n^nt tor ^ 

of all defcudints-4sr«' NJ 

signed bi pleader * u r'® 
objection t .len to , are 

cecUit gs— J/W ‘ 

I artie» to reference] 
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belli b> the PnT\ Council m tlio undermentioned ciso" that whero tho guardian 
nd of a minor party IS iirescnt in Court ind assents to tho application for 
reference, tho fact that ho did not sign the rcfeienco did not render it invalid 

22 Asreement to abide by the deeuton of the Court 

\ consent b> tlie jurtics to abide b> the decision of the Coiiit is not such a 
leferencc to arbitration as IS contemplated h> this Schedule ^ But the awaid of 
the Court is bindiiin on tho parties not because of the fact that this Schedule 
applies but bccau'.o on geneial principles of ]urispiudenco, parties cannot go back 
on their consent to abide bj the decision of the Court after such decision is given ^ 

P. 2. LS o07, Paia 1.] The aibitiator shall 
appomted m such niannoL as may be agreed 
upon between the parties 

[1S7T— S d07. Para 1 ; ISV)— S 314 ] 


Sywop<j« 

Note No Note No 

Appeintmenl of arbitrator t (ralor— Srr bote 22 to Paragraph 1 

Appeinlroent of Court it(«lf a* arbi I abore 2 


1 Appointment of arbitrator 

It IS essential that the parties should cither name the arbitratois or consent 
to the nomination of the arbittators by tho Court Tho Court has no authority to 
force upon a reluctant party tho decision of any question in the cause by aibitra- 
tors selected at its discretion ' \ party may however waive such an inegulirity 
but if he appears befoie the aibilrator undci protest ho cannot le held to have 
forfeitcl his right to question tho validity of the i tocce lin,^s 

Before the Court lefeis a case to arbitration it should asceitaiii whether the 
persons nouunated aie willing to accept the office and till then it cannot make a 
reference ® 

2 Appatnimgnl cf Court tlteU at arbitrator —Sfo2{olo 33 to Paragraph 1 ihore 


11 (1915) 1015 PC 9 (80) 13 Cil ">90 43 

Ind Aip 1 (P C) 

Note 22 

1 (1919) 1919 Mad 150 (151) DouUi ig (1903) 
2u Mad 70 and appioving (1S99) 
.3 Lom 752 

(191a) 1915 Mad 1074 (1071) 

(19.0) 1920 Mad 800(601) 42MadC25 

[But see (1911) 12 Ind Cas 6S7 (&>S) 
■’ll I om IOj where a contrary view 
> IS assumod] 

C P C 37i A 375 


2 (1910) 1919 Mad 150(151) 

(1899)28 Iloni''5-> ((65) 

(1006) 10 C il W M 835 (833) 

(1907)4 All L J 89 (91) 

(19211 1921 \n 310 (310) 43 All ->06 
(1920) 1920 Mad 800 (SOI) I’ Mad 025 
Sch 11 Para 2 — Note 1 

1 (IBCu) 5 Sulh W R P C 21 (24) (P C) 

2 (1SC5) 5 SutU W R P 0 21 (25) (P C) 

[Sea also (lSG()7SQthW R 13 (13)) 

3 (1864) Suth W R Gap 333 (339) 
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t P. 3. [S 508] (1) The Com fc shall, by older, lefer to the 

arbitrator, the matter in ^fference which he is 
r er o re erence to determine, and shall fix such time as 

it thinks leasonable for the making of the award, and shall 
specify such time in the order 

(2) Where a matter is leferred to aihitiation, the Court 
shall not, saie in the mannei and to the extent proiided in this 
Schedule, deal with such matter in the same suit 

[1877— S. 508, 1859— S 315 ] 


Synopsis 


Note No 

Legislative changes 1 

The Court ch&ll hy order refer 2 

Revocation or withdrawal frocn arbitra 
tion— Ser Notes 14 15 and 17 to 
Paragraph 1 ante 3 

Matter in difference 4 

Shall fix such time as it considers rea 


hota 

sonable ^ 

Court if can extend lime fixed See 
Paragraph 8 t i/ra 
When award is said to be made 
Effect of order of reference ^ 

Form 


Other Topics 

Discretion of Court to refuse application for order of reference See Paragraph 1 hot* 18 


1 Legislative changes 

The word delivery has been substituted by tbo word making 
See Note 7 below 


jn tub para 


^raph tO' 


2 The Court shall by order refer npl/ 

As has been seen m Note 13 to Paiagtaph 1 ante where the of 

to the Court for an order of reference the Court is bound to mahe an or er 
reference and has no discretion m the matter In the absence of an 
reference bj the Court under this Paragraph the arbitration pioceedmgs an 
award made therein are illegal * Where the parties applied for adjouiumen 
suit from time to time on the ground that the matters in dispute had been re c 
to arbitration and the Court granted time it was held that the older gran 
adjournment on the application of the parties should under the circumstancce 
the case be construed as an order of reference ^ 

3 Revocation or withdrawal from arbitration 

See Notes 14 15 and 17 to Paragraph 1 ante 

4 Matter in difference liftcrence 

Note 10 to Paragraph 1 Where it is found that one matter in 
agreed to be referred has been omitted from tbo refeience and that sboull 

the arbitrators have not given any decision thereon tbo party f , 1 ,^, case 

bring the omission to the notice of the Court so that the Court maj sen ^ 


Sch II Para 3— Note 2 2 

1 (1631) ISSl Pun lie No 35 page 66 


(1917) 1917 ill 71 {i3) 39 ill 401 
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baca to the irbitrator» 'with a fresh reference on the point omitted If he does 
not do so, the Court is not \Mong m deciding the point itself ^ The decision of tho 
arbitrators on mitters not m dispute, nor referred to them is null and loid for 
want of jurisdiction ' 

5 Shall fix such time ai it conaiders reasonable 

The e Isolds ate mandatorj and imperative and the Court is bound to fix 
m its Older of reference a time for tho making of tho award ^ This fixing of a 
limit of time is in fact tho pillar and pirot of tho schema of this Schedule, 
enabling the Court to ha\o control over the arbitrators, and the power cannot be 
delegated to tho arbitrators themselves® Hut where the order of reference does 
ax a time but do'cribes it as ono lised for the hearing of the suit instead of for 
loakiDg the aw ird thcro is onl> an irregularity which may nob vitiate the 
reference* -in award made beyond the timo fixed is liable to be set aside under 
Paragraph 1 j, infra, though an award made within the time fixed but filed after 
time IS not bad * 

\s to the power of the Court to extend time fixed sec Paiagraph 8 below 

6 Court if exn extend time fixed 

See Paragraph 8 infra 

7 When eward it taid to be made 

kn award is made when the aibitrators bate drawn up executed and 
s gned It It IS the nta^in^ of tbo award that should be within the time fixed 
The filing thereof into Court after the time fixed will not vitiate the award ‘ 
Lndet the old Code tbo word used was delivery and e\en then it was interpreted 
bo moan only tho mahing of the award as distinguishod from its being filed in 
Court * 

8 Effect of order of reference 

here a Court makes an ordor of reference to arbitration its juiisdiotion 
to deal With tbo case so long as tbo proceedings are pending before the arbitrator 


Note 4 

1 (16,0) 14 Suth W R 247 (248) 

(16.1) 15 bath W R1^2 (173) 

1 ) 1J33 Mad SG’ (8u4) Scope ol en 

HU } that of suit — \ibitrators 
hate n jun di tion to extend it as 
legaids suhje t matter or parties 
afiected li> it 

Note 5 

1 (1801) 13 411 300 (303) 18 I d App j5(PC) 
(1023) 1J23 Cal 410 (413) 

(See also (1854) 0 Moo Ind 4)pl34 
(loC 15 ) (I C) C ise under Rombay 
Regulation 1 IX of 1827 hat on ana 
logous iio'.iswus] 

(1009) 1 lud Cas 146 (147) (\11) 

(but SCO (189o) 18 Had 23 (22) Uhls 
decisiou follovrcd the decision in 
(18e8) 10 All 137 which was sab 
sequently reversed by tho Privy 


(<5c« also (1J13) 20 lod Ci8 "TS (774) 
1C Oudh Cas '’83 Time fixed for 
/tit } award cotma^mj it— Award 
filed before that date not bad) 

4 See Note 1 »n/ra 

Note 7 


pageSuO \\ here the date fixed for 
hliog an award was a holiday it 
could be filed ou the following day] 
(1S99) 22 Mad 22 (24) 

(191C) lOlC Pat 21 (23) 

(1918) 1918 Oudh 14 (15) 

(But see (188C) 8 All 543 (514)] 

2 (1907) 1907 Pun Re No 89 
(1899) 22 Mad 22 (24) 
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ABBITRATIO^ 


SCH 


IS suspended Ib cannot, therefore, deal with the case except as piovided m this 
Schedule vi’ , Pvtagrapha 5, 8 and 16 * Thus \t cannot — 

(1) allow the withdrawal of the suit under 0 23, E 1* 

(2) dismiss the suit under O 9, E 3,® 

(3) rcmo\e the arbitrator or substitute a now oue,^ 

(4) record a compromise between the parties ® 

(o) deal with the case on tho merits* 

lu the following matter^, however it lias been held that the Court can piS’ 
appropriate orders m the suit — 


(1) It can deal with an application to appoint an interim receiver or to 
grant an injunction ^ 

(2) It can deal with application to bring the ICoal representatives of “ 
deceased party on recoid * 

A.S to the power of tho Court to revoke the arbitration except provided 
by Paragraphs 5 and 8 iee Note 14 to Paragraph 1 above 

Tho Court has no power to direct that money should either be deposited or 
paid to the arbitrators for their remuneratiou unless tho parties had specincallj 
agreed to such a course ^ 


9 Form — Set Form No 2 to ibe Apjeadu. to tins Schedule 


Where reference i< 
to two or more erbi 
tratore to provide for 
difference of opinion 


P. 4. [S 509] (1) Where the refeienoe is 
to two* or more arbitrators, provision shall he 
made in the order for a difference of opinion 
among the arbitratois — 


(a) by the appointment of an umpire, or 
(&) hy declaring that, if the majority of the arbitiatois 
agree, the decision of the majority shall prevahi 
(c) by empoweiing the arbitrators to appoint an umpirOt 
or 

((7) otherwise as may be agreed between the parties or, 
if they cannot agree, as the Court may aetenni 


Note 8 

1 (1926) 1926 Nag 37 (39) 

(1930) 1930 Lah 26 (30) 11 Lali 312 
(1S6S) 10 Sutb ^\ B 393 (400) 

2 See Note 15 to Paragraph 1 ante 

3 (1899) 1899 IMn Re No 10 page 62 
(1910) 8 Lad Caa 221 (224) (Lab) 

(1923) 1923 Pat 115 (116) 

(1917) 1917 Lab 379 (381) 1916 Pan Be 
No 115 Suit dismissed for defaalt 
leading arbitration proceeding* — 
bubsequent restoration and arb tra 
tors directed to proceed — Vsiard filed 
'Mtliout objection — Held ivvacd 


legal 

4 (1886) 10 Bora 381 (3S9) , „ , 

5 (1921) 1921 Cal 722 (721) 51 Cal Id 

C (1902) 24 All 312 (314) p, Qae 

(1932) 1932 All 183 (184) 51 411 ^ ^ . 

tion of costs referred to arh 
r f nnrNt deal Mitbvt „ 


(See al o (1933) 1933 Sind « 


11 
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(2) Where an umpire IS appointed, tlie Couit shall fix such 
time as it thinks leasonable for the making of his award in case 
he IS required to act 

[1S77— S o09;lS5‘J— S 316] 


Synopsis 


^ote 

Scope of the Peragr*ph 1 

Decition of majority— Ctaute (b) 2 

Appointment of umpire by arbitrator* 3 


Note No 

(a) Estcii'iion of time foe suliaission 

b\ umpire 4 

Delegation of duty by arbitrator* 5 


1 Scope of the Paragraph 

^^here tt\o or tnoro aibitrators aio appointed, the Court is bound to 
provide, in its order of reference, for •* difTcieace of opinion among the arbitiators, 
in the manner '^pecihed m tins Paragraph ^ ^Yhero no such piovision was 
made, and there having been a difference of opinion among the aibitiators the 
Court decided the case ilseU on the evidence given before the aihitiatois, the 
High Court reminded the case to the lower Couit to maho a licsh submission to 
the arbitiators after compliiug with the requirements of this Pmagraph * Where, 
however, under similar circumstances the lower Court decided the case on ev idonce 
taken Wore if6cff It was held by the Hi^h Court that it would not bo light to 
remand the case for a fresh icference* See aho Note 2 Pts (4) and (5) iJt/io 

'^Q arbitiatoi cannot himself bo appointed as an umpire under this 
Paragraph * 

2 Deeition of m«}ority— C(«ute (b) 

Unless the order of reference provides that the decision of the majority or 
of the umpire, if any , shall prevail the award must be by eff the arbitrators An 
award by only a majority of the arbitrators in such cases is not valid ^ If liowover 
the application for the order of tefe»ence provides that the opinion of the majority 
shall prevail, the fact that tbo order of reference does not refer to it will not in 
validate the awaid by the majority of the arbitrators * The leason is that the 
authority of the Court to make a leferonco depends upon the agicement of the 
parties that if the'parties agree that the opintou of the majoiity shall pievail the 
only older that the Court could pass is an Older of refeienco to that effect and 
that it should thciefoie be deemed to have passed the older that it ought to havo 
passed * \\ heie one of the imtics to a leference is a minor, his guardian can con 

sent to abide by the decision of a majority of the arbitrators But the fact that 
reitbcr the application for an order of icfcience nor the older of lefeience makes 
any such provision as provided by this Paiagiapb will not nullify an wiianimons 


Seb II Para 4 — Note 1 

la(1034J193l U1 109 (109) Disputes leferred 
to thicc arbitrators aud one of them 
appointed tarianch — No prorisiou 
made for diflcience of opinion — Tlio 
iorpanch cannot be deemed to be an 
umpire lu evse there is a difierencc 
of opinion imoiig arbitiators 

1 (1809) 10 fauth \V 11 398 (399) 

2 (1870) 14 bulb yv It 150 (161) 

3 (1932) 1032 Cal 491 (491) 

Note 2 

1 (WO) 1020 ■'ltd 130 (130) 


(1934) 1934 All 109 (109) 

(1919) 1919 Pat 74 (77 7S) 

(1912) n lad Cab 320 (S'”) 10 Oudh Cas 
94 

(1S74) 22 Suth \\ R 129 (130) 

(18C5) 4 SulhW R4 (4) 

(1865) lB8o All W N CO (GO) 

[But bee (1916) 1918 Cal G14 (045)] 

2 (1914) 1914 Cal 443 (449) 

3 (191S) 1019 Cvl 644 (615] 

3a( 1929) 1929 ilad 144 (144) 
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SCH 


IS suspended It cannot, tlieiefote, deal with the case except as pco\ided iq this 
Schedule, viz Piragraphs S, 8 and 15 ‘ Thus it cannot — 

(1) allow the \Mthdraw'd of the suit under O 23, R 1,* 

(2) dismiss the suit under 0 9, E 3/ 

(3) remoi e the arbitrator or substitute a new one,* 

(4) record a compiomiso between the parties,® 

(5) deal with the case on the merits ® 

In the following matteis however, it lias been held that the Court can pass 
appropriate orders m the suit — 

(1) It can deal with an application to appoint an interim receiver oi to 
grant an injunction ^ 

(2) It can deal with application to briOo' the legal representitives o! a 
deceased party on record ® 

As to the powei of the Court to reiolo the arbitration except as provided 
by Paragraphs 5 and 8, see Not© 14 to Patagiaph 1 above 

The Court has no power to direct that money should either be deposited or 
paid to the arbitrators for their remuneration, unless the parties luid specific" ^ 
agreed to such a course ® 


9 Form *^Scc Fom Ro 2 to ibe Appendix to ib» Schedule 


'Where reference it 
to two or more erbi 
tratortto provide for 
difference of opinion 


P. 4. [S 509] (1) Where the refeienee is 
to two or more arbitrators, provision shah oe 
made m the order for a diffeience of 
among the arbitiatois — 


(a) by the appointment of an umpire; or 
(&) by declaring that, if the majority of the arbitialoro 
agree, the decision of the majority shall prevail, 

{c) by empowering the arbitrators to appoint an 
or 

(c7) otherwise as may be agreed between the 

if they cannot agree, as the Coiut may detemi^ 


Note 8 

1 1192G) 102G Nag 37 (39) 

(1930) 1930 Lab 26(30) 11 Lab 312 
(1808) 10 Suth W R 393 (400) 

2 See Note 15 to Paragraph 1, ante 


legal 

(138G) 10 Bom. 381 (339) 

(1924) 1924 Cal 722 (724) ol Cnl 45 
(1902) 24 All 312 (314) qw 

(1932) 1932 All 1S3 (181) 54 All 4*' ^,on 

tion of^ costs reletred to atUir 


iitbout objection ~ Held nnard 
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C-) Wliero an umpire is appointed, the Court shall fix such 
time as it thinks reasonable tor the making of his award in case 
he is required to act. 

[1S77— S. o09; 1859—8. 316] 




Note Xo 

Scope of the Paragrtph 1 

t>eci>ion of mtt]ority~Cl«u$e (b) 2 

Appointment of umpire by arbitretor* 3 


Note No 

(<i) Estcu&ion oi time (oc sulmissioQ 
bv umpire 4 

Delesation of duty by arbitrators S 


1 Scope of the Paragraph 

^Miere two or more arbitrators aio appointed, the Court is bound to 
proiide, In its order of reference, fora diffcreuco of opinion among the arbitrators, 
m the manner «pecitied m this Paragraph** Whero no such pioMsion was 
made, and there haaing been a difference of opinion among the aibitiatois the 
Court decided the case itself on the etidcnce gison before the arbitratois, the 
High Court lemanded the case to the lower Couit lo mate a fiesh submission to 
the arbitiators after compljuig with tho requirements of this Paragraph * Wheie, 
howerer, under similar circumstances tho lower Court decided tho case on e^ idonce 
talen ie/ore ifjcfMt was held b> the High Court that it would not bo light to 
remand the caso for a fresh reference ofso Note 2, Fts (4) and (5), tnfia 

An aibitiator cannot himself bo appointed as an umpire under this 
Paragraph * 

2 Deeition of CD«}ority— CUuie (b) 

Unless the order of reference provides that tho decision of the majontj or 
of the umpire, if any, shall prevail, tho award must bo by off tho arbitrators An 
award by onl> a majority of tho arbitrators m such cases is not \ahd * If however 
the applicatt07i for the order of tefeience proMdes that the opinion of the majority 
shall prei ail, the fact that the order of refeience does not refer to it will not in 
validate the awaid by tho majority of the arbitratois ^ Tho leison is that tho 
authority of the Court to roato a reference depends upon tho agieement of the 
parties that if tlie'parties agree that the opinion of tho majority shall pic\ ail the 
only Older that the Court could pass is an order of refeience to that effect, and 
that it should thciefoie be deemed to have passed tho older tliat it ought to have 
passed ■* \\ hcie une of tho parties to a lefercnco is a minor, his guardian can con- 

sent ti abide by tho decision of a majority of tho arbitrators But tho fact, that 
neither the application for an older of refeience not the order of leference mahes 
any such wtovision as provided by this Paiagiaph will not nullify an Jinamiiioiis 


Sch II Para 4— Note 1 

la (1031) 1031 All 100 (109) Di«puUB icfcritd 
to three ubitrators aud ouc of them 
appointed 9<irpa)ic7i — No proyibiou 
made for diHereuce of opinion — Tlio 
idrpiincfi cannot be deemed to be an 
umpire in caso there is a ilifierencc 
of opinion 'ituoiig arbiUatois 

1 (IBGO) 10 fauthVN K3J8(300) 

2 (1870) 14 Sulh \\ R 150 (151) 

3 (1032) 1032 Cal 401 (191) 

Note 2 

1 (1920) 1920^114 130 (130) 


(1934) 1934 All 100 (109) 

(1919) 1919 Pat 74 (77 78) 

(1912) 17 lad Cab 320 (32’) 10 Oudh Cas 
94 

(1S74) 22 Sutb \N R 120 (130) 
uses) 4 SutbW Rl (4) 

(1885) I88a All VV N CO (00) 

(But see (1018) 1918 Cal 044 (045)] 

2 (1914) 1914 Cal 448 (449) 

3 (1918) 1918 Cvl 644 (045) 

3a(1929) 1920 ilad 144 (144) 
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Abbitb\tion 


13 su«penaed It canoot, therefore, deal with the case except as prondel u - 
Schedule, i/’ Piragraphs 5, 8 and 15 ^ Thu* it cannot 

(1) alioii the withdrawal of the smt under O 23, R 1," 

(2) dismisa the suit under O 0, R 3,® 

(3) remoi e the arbitrator or substitute a new one,* 

(l) record a compromiae between the parties,® v 

(j) deal with the case on the merits ® 

la the following matters, however, it Inis been held that tlis Coart caa j 
apprcpria*e orders in the suit — 

(1) It can deal with an application to appoint an interim receiver vf 
^rant an injunction 

(2) It can deal with application to bring the legal representitivei 
deceased part\ on record * 

\s to the power of the Court to revoke the arbitration except la ft 
by Paragraphs 5 and 8, see Note 14 to Paragraph 1 above 

The Court has no power to direct that money should either be depo>- ^ 
paid to the arbitrators for their remuneration , unless the parties had *1^ 
agreed to such a course * 


9 Form —Ste Form No 2 to tLe tppcDdix to tliu Scbcdide 

, P 4 [S 509 ] ( 1 ) Wheie the refere^f. 

Where rcferenceii . , * • *• i ’»LiU ' 

to two or more erbi to two OF Diore arbitrators, provision 
tretort to provide for made IB the Order for a difference or oj 

oiffcreoceafopiaion i > x 

among the arbitiator& — 


(a) by the ap^xnntment of an umpire; or 

{b) by declaring that, if the majority of ^aii 

agree, the decision of the majority shall pr 




(f) by empowering the arbitrators to appoint 

♦ , I 

((7) othervnse as may be agreed between the 
if they cannot agree, as the Couit may 


Note 8 

1 (1926) 19^’C Nas 37 (39) 

(1930) 1930 Lah 20 (30) 11 Lah, 3i2 
(IS&s) 10 Sath W R 393(400) 

2 See hole 15 to P/irajraph 1, atile 

3 (1590) ISOO Pun Be Na 10 paze 52 
(1910) S Ind Ca, 224 (321) (Lah) 

(1923)10-’3 Pat 115 (lie) 

(1917) 1917 Lah 379 (iSl) 191C Pun Be 
No 115 Sait dismis ed for default 
pending arbitration procecduigs — 
feab'icquent rc»toration and arbitra 
tors directed to proceed — \ward filed 
witliout objection — Held award 


. 56 ) Icfliia (“J, ,, C.1 1 “ 
>24)l92lCal722li-4) * 

X)2) 21 All 312 (314) ^ ^ ! l2i '' 

132) 1932 All • 

tion oJ CO t» 

—Court cannot 3en j L* 


lbseal»o (193^1 
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(2) AVliero j\n umiiire is appointed, the Court shall fix such 
time as it thinks reasonable for the making of his aNvard in case 
he is required to act. 

[lSTT-«. 509; 1S59— S. 31G] 

Sfftiopsis. 

Xotc Ko I Nolo No 

Scope of the Paragraph 1 (a) E&tcusion of time for submission 

Decision of majority— Clause (h) 2 I bj umpire 4 

Appointment of umpire by arbitrators 3 { Delegation of duty by arbitrators 5 


1. Scope of the Paragraph 

^here two or more arbitrators aro appointed, the Court is bound to 
pro\ ide, m its order of reference, for a difTcrenco of opinion among the arbitrators, 
m the manner <ipecified m this Paragraph*^ Where no such pioMsion was 
made, and there lu\ing been a difference of opinion among the arbitrators the 
Court decided the case itself on the evidence given hefote the arbittatois, the 
High Court remanded tho case to the lower Court to make a fresh submission to 
the arbitrator's after comphing with the requirements of this Paiagraph ^ Where, 
however, under similar circumstances the lower Court decided the case on ov idence 
taken te/orc ilsef/ It was hold by tho Higli Court that it would trot be right to 
remand tho case for a fresh reference^ See also ^oto 2 Fts (4) and (5), tn/ra 

An arbitrator cannot himself bo appointed as an umpire under this 
Paragraph * 

2 Decision of mejority— CUute (b) 

Unless tho order of referenco provides that the decision of the majority or 
of the umpire, if any, shall prevail, the award must be by off the arbitratois An 
award by only a majonty of the arbitrators in such cases is not valid ^ If however 
tlie appltcali07i for the order of tefoence provides that tho opinion of the majority 
shall prevail, the fact that the order of referenco does not refer to it will not m 
validate the award by tho majority of tho arbitrators ^ The icason is that the 
authority of the Court to make a reference depends upou the agreement of tho 
patties, that if the^iarties agree that the opinion of the majoiitj shall prevail, the 
onlj Older that the Couit could pass is an ordor of reference to that effect, and 
that It should therefore bo deemed to have passed the ordor that it ought to have 
passed® here one of tlio parties to a icfeicnce is a minoi, his guardian can con- 
sent to abide by the decision of a majority of tho arbitrators But the fact, that 
neither tlio application for an order of rcfcreuco nor the order of referenco makes 
anj such moTision as provided hy this Paragraph, will not nullify an tiMaKiwioKS 


Sch II Para 4 — Note 1 

la {rD34) 1Q34 Ml lOQ (109] Disputes iclcned 
to tbiec irbitratots aud one o( tbetn 
appointed iaipaiic^i — Ko proMiuon 
made lor dillcrencc of oxunion — The 
tarpaiich cannot Le deemed to be an 
umpire in cave there >s a diSeience 
of opinion among acbiUatots 

1 (ISGO) 10 8uth VV R 393 (390) 

2 (IbTO) 14 Sulh \V R 150 (161) 

3 (1932) 1932 Cal 491 (491) 

Note 2 

1. (1920) 1920 Mad 130 (130) 


(1934) 1934 All 109 (109) 

(1919) 1919 Pal 74 (77 78) 

(1912) 17 Ind Cas 320 (322) IG Oudh Cas 
94 

(IS74) 22 Sutb VV R 120 (130) 

(1805) 4 ButbVV R 4 (4) 

(18S5) ISSo All VV N CO (GO) 

[But ste (1918) 1919 Cal 644 (046)]. 

2 (1914) 1914 Cal 448 (449) 

3 (1918) 1918 Cal 044 (G15) 

3a(l929) 1929 Mad 144 (144) 
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SCH 


award by all tho arbitrators * "Where, m such a case, the aibitrators gave aa 
unanimous award as to part and were divided as to part, the foimer is bindiogca 
tho parties though tho opinion of the majonty as to the latter is not ® 

It should be noted that even if a provision is made in the order of reference 
that the decision of tho majority shall prevail it is essential that all the arbitn 
tors should be present at tho deliberations If they are present at the proceedings 
but some of them thereafter expres-* their dissent and leave the place, the deci 
Sion of the majority will bo perfectly valid* But if they are not so present and 
do "hot tale part m the deliberations, tho anaid is invalid and not binding on the 
parties ^ Sec also Note 2 to Paragraph 10, tn/ra 

3 Appointment of umpire by arbitrator* 

When an umpire is appointed ho is under no obligation to agree with one 
or other of the dissenting arbitrators He is entitled to settle the matter in his 
own way according to what he thinks proper He need not confer with the arbi 
trators ^ 

4 Extension of time for submission by umpire 

The umpire has the same powers as the arbitrators and could bj application 
get extension of time for filing bis award Sec Paragiaph 8 below 

5 Delegation of duty by arbitrators 

The arbitrators appointed by Court under this Schedule cannot 
their authority to a third person^*, nor can the parties b> their consent conf^*' 
such a power on the arbitrators in derogation of the Court s older ^ 

But an arbitrator may delegate to a third person the performance of anj 
acts which are merely ministerial iq their nature * 

Where the arbitrators are empowered to choose an umpire, they hare them 
selves to make tho choice and ought not to delegate it to a third peison ® 


Fewer of Court to 
appoint arbitrator in 
certain cases 


P. 5, [Ss. 507, 510-51J ] (1) In any ot 
the following cases, namely :«~ 

CaJ where the parties cannot agree within a reasonable 
time with respect to the apiiointment of an arbitrator, 
or the person appointed refuses to accept the office ot 
arbitrator, or 

(b ) where an arbitrator or umpire — 

(i) dies, or 

(ii) refuses or neglects to act or becomes incapable ot 

acting, or 

(ill) leaves Biitish India m cucumstances showing that 
he will piobably not return at an early date, oi 


4 (1912) 13 Ini Gas ICl (16G) (Cal) 
(1903) a Cal L Jour 475 (476 477) 
(1872) 17 Sutb W RS0(31) 

5 (1SG5) 2 Sutb W R 32 (33) 

C {li’2o) 192o Oudb 712 (712) 


(1932) 1932 Mad 157 (157) 

Note 3 ^ . ts 

1 (1915) 1915 r.ab 93 (99) 1915PunEo^<J « 
(1933) 1933 nab 5S7 (533) 

(1891)1891 Pub Be No 6 page 67 
Note 5 

la (193o) 1935 Lab "13(114) 

1 (1902) 21 All 312 (314). 

2 (1902) 29 Cal 854 (bCS) 20 lod App 

1902 Pud Re ^o 87 |P C) 

3 (1893) 17 Bom 129 (142) 
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(c) wheie tlio irbiti^xtorb aio empovreied bj tbe older of 
lefeience to appoint au umpiie and fail to do so 
anj paity may sel^e theotliei paitj or tbe arbitiatois, as tbe 
ca«e ma\ be, with a wiitten notico to appoint an aibitiator or 
umpiie 

(2) If, ^Vltbln seven deal daj s aftei such notice has been 
ser\ed oi &ucb tiutbcr time as tbe Coiut may in each case allow, 
no aibitiator or no ampne is appointed, as the case may be, tbe 
Coiut maj on application by the pait}’^ who gave tbo notice, and 
aftei iziMng the otbei party an opiortunity of being beard, 
appoint au aibitiatoi or umpiie or make an oider superseding 
the aibitration and in such case shall pioceed with tbe suit 
[1S77— 507 510-511 , 1S59— Ss 314, 319 ] 

Synopsis 

Not© I 

L«SU]atne change* 1 ' mg 

Appointment of new arbitrator or um Appointment of new arbitrator 

Pire 2 Appointment of an umpire 

Arbitrator refuting to act 3 Order auper&edins arbitration 

Arbitrator becoming incapable of act Revision 



Other Topics 

Dutj of Coutt under thu Ptragrapb See Notice to appoint neir arbitrator See Note 6 
Note 3 Pts (2)and('’) Its (Uand(2) 

1 Legulative change! 

The rrords and the parties e that the uomu alien sbaU be made by the Court 
orhicli occurred lu S ^07 of the old Code have been omitted 

2 Appointment of new arbitrator or umpire 

Ijndoi Ss 507 and SlO of tbe old Code \>Uere the arbitrator oommated 
refuse I to accept the office tbo Coutt could nut ippomt a new arbitrator unless 
all tbe parties desired the Court to do so but that where the arbitrator after 
accepting tbe cfEce refused to act tbo Court may appoint an arbitrator on tbo 
application of some only of the parties * In Sadik Hussain v Kaniz Zhora Begam * 
the Judicial Committee pointed out on a true coostmction of S 010 that there is 
no room for such a distinction -ind that the expression refuses to act m S 510 
incliidod also a Case lyhere aa azbiiT^ioT rehtsed accept tbe office JDasmueb as 

tbo acceptance of the office was the first essential act of an arbitrator The omis 
Sion of the words and the parties desire etc has brought the present Paragraph 
in confoimity with the decision of the Pnyy Council The Coutt can under the 
present Paragraph appoint an arbitrator without the consent of alt the parties m 
both cases tiz where an arbitrator refuses to accept the office as well as wbero 
ho refuses to act though this can be dono only on application by either party 
and after notice to the opposite party 


3 Arbitrator refuting to act 

It lb one o f the most essential piinciplcs of tbe law of arbitration that th e 
Sch II Para S— Note 2 ^ (1861) ISGl Suth W R Gap 338 1339) ’ 


1 (1883) G Mad 414 (116) 

(1801) 18 Cal 321 (327) 

(1009) 1 Ind Cas 351 (3oG) (AU) 

(1900) 1000 Pull Re No 110 i age 431 


(1911) 12 lud Cas 15 (li) 33 All 743 38 
Ind App 131 14 Oudh Cas 2S0 

(PC) 
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ndjudication of disputes b> arbitmtore should bo tJie result of their free con enilo 
undertake the duties of arbitrating betueeu the contending parties The finality 
of an award is based on the principle that the arbitrators are judges chosen by the 
parties them'selves and are wilUng to settle the disputes referred to them Hence 
where an arbitrator refuses to act the Court has no power to compel him to 
arbitrate against his will' The duty of the Court m such a case is either to 
appoint a new arbitrator or supersede the reference and proceed with the suit 
If the Court does neither of these two things the further proceedings in irbitri 
tiOD and the resulting award thereon are tntafitf ^ Hut an arbitrator has foU 
power to retract fiis resignation before it is accepted and acted upon bj the Court 
and an award made subseguent to such retraction js not invalid by reason of tbe 
original refusal to act * Similarly if the Court asks the arbitrator to leconsider 
Ins refusal or resignation and he thereupon agrees to act and proceeds to aibitrate 
the award will not ho inaahd * 

A refusal on the jiart of the arbitrator to act can be implied hon' 
conduct as for instance where he fails to submit the award withm the t me 
fixed® 

4 ArbitrAtor becaminK incapable of *cting 

When an arbitrator becomes mcapable of acliog by reason, for exa®I 
illness the Oouit can supersede the reference or appoint a new arbitrafoi The 
Court can act similarly when ao umpire Ica'cs British India and theieisfl® 
evidence to show Ins intention to return at an early date * 


5 Appointment of new Arbitrator I 

Before the Court proceeds to make a new appointment under tbisPaiag^®P* 
not oplj should one of the conditions mentioned in CU (a) and (6) happen^ 
requirement as to the iiottce to the opposite party should also be fulfilled I* 
Court proceed*! to make an appointment without such notice it acts with matcnai 
irregularity ’ 

Where however the parties hy mutual a^teiment make a chauge^a t ® 
personnel of the arbitrators without the intervention of the Court and carry on ® 
irbitrition proceedings the awaid is not invalid by reason of the omission ° 
the procedure prescribed by this Paragraph The reason is that the veij 
atiou of aibitration proceeding's is the consent of the parties and such 
will cure any defect in the matter of procedure ’ . 

4ftcr notice is given to the opposite party as lequiied by sub paia Itf ' 
open to the parties themselves to aj point an arhilratoi pmvide d all the laf — 

* Mole 4 

1 (IS'O) ISTOPou Re ^o CG 

SourLo O 0 350 

2 (IS 0) 4 Beug It R S9 (00} 

Note 5 

1 (1938) 1928 An C74 (&75) . j 5 

(1933) 1933 Oadb 510 (51^) 0 Luc*- 
(1925) 1925 Lih 37i (375) _ 

[S^e also' cases cilcd pot ,t H) (1925) 1925 Oudb .01 * 

ineut IS to JioiJLo " MucC* 
liatiag regard to tbe fre 


0 (IJH) 1014 Cll 148 (419) 
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n^ree * (Ct the provisions of Pin 2, 'Mpm iml S S of tho Indian Arbitration 
\ct I\ of lb99 ) If tlio pirticsfail to make such appointment, the Court can 
appoint the irhitritor after hearing the parties But it is not bound to do so in 
all cj'C* It Ins a </isc»r(ion cither to ippoint the arbitrator or to supersede the 
reference* In making a new appointment the Couit has no power to compel an 
unwilling pirt\ to pa\ leuiuneration to the arbitrator choscn by it especially 
wl ere there i< no pror ision for the same in the original reference 

If a parts does not object to the appointment bj the Couit of the nominee 
of the opposite p\rt\ as irbiti rlor, but acquiesces in it b\ taking pait in proceed 
ings before him be will be eslopiied from questioning the validitj of tho appoint 
ment liter on iibcn tho award goes against him ^ 


6 Appointmrnt of an umpire 

The power of the Couit to appoint an umpiio under this Paia is not 
unlimited but is controlled ind limited h> tho terms of the agreement between 
the parlies as to what course is to be adopteil if theio is a dilleience of opinion 
among the arbitrators Thus where the terms of the submission to aibitration 
were that an umpire should be selected fiom out tf \eien i>e> sons naj/ird theiein 
and the umpire first (.hoseii dichnedi to ict it was held that the Couit could not 
Ignore the remainiDo '<i'v persons and appoint i stiiu„ci is an umpiie and that the 
iward in sucli a case was not valid ' 

7 Order tuper««ding arbitration 

The Court cannot supersede tho reference under this Paiagraph unless the 
Conditions prescribed herein are ful51led * Ihus an accusation of partiality 
against the arbitratoi* or an allegation that an umpire has been tampered 
with* 01 the fact that one of the parties fails to pa> his share of the romuneiation 
hied for tbo arbitrator* aie not giounJs for superseding tho reference under 
this Paragraph 

The Court cannot suomotu supersede the icfcrence without there being 
an) application In the parties and without the procedure as to notice being 
complied with * Kor can a mere agreement of the parties to refer the matter 
to a person other than the arbitrator alread) chosen have the effect of super 
«cding the reference * 

Where the Court decides to sufiersede the reference it is bouud to 
proceed with the suit ^here theio is no suit pending and the Court has dis 
chatocd itself of the Ijvby passing a final decree it cannot supersede the 
reference Thus where tho paitics to a suit settled their disputes as to pirti 
tion but agreed that the shares should he worked out and properties allotted 
b> certain arbitrators and the Court passed a dcciee in pursuance of the 
settlement under S 370 (now O 23 B 3) and subsequent!) one of the oibitra 
tors declined to act as an arbitrator the Judicial Committee held that the 
Court could not supcisede tho lefercnce and allot the shares Their Lordships 


4 (1018) 1018 Lih 151(152) 1018 PBNo 112 
(ISCC) 1 Vgra U C R 100 (109 110) Refusal 
on tbc part of a party Co nominate 
ail arbitrator m tlie jlacc of one 
who refused to act doe:, not amount 
to a \sithdrav.al from tho agreement 


[See also (18C7) 7 Sutli W R 13 (13) ) 
Note 6 

1 (ISTl 7J} 7 Mad II C R 7’ (7C) 

Note 7 

1 (1907) 4 Ml L J 601 tG04) 30 All S'* 

2 (1001) 11 Mad L Jour 123 (120) 

3 (1S74) lSi4 Pun Re og page 13o 

4 (1903) ^ an 32 (35) 

5 (1932) 1932 Oudh 151 (15a) 

6 ilfM)2)2i U1 312(314) 
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observed “To proceed with the smt (to nse the language of S 510) was m 
this case, in their Loidsbips Mew, impossible, ' and referring to the deciee they 
proceeded to say 

It put au ond to tlio suit and that was tlia very object of the compromise Tie 
alternative in S 510 13 impossible because there is uo suit now pending with which the Court 
can proceed \ll that the Courts m India could do was to take advanligc of the sections ot 
the Code which enabled them to keep the machinecy of acbitcation going ^ 

■Where an arbitration fails and the Court decides to supersede the 
reference, it ought not to dispose of the suit at once without a date 

for its hearing and giving due notice thereof to the parties ® But the Court 
need not consider a second reference to arbitration when it decides to go on 
with the case ® 

An order superseding an arbitration can bo implied as where the arbitiafors 
refuse to act and the Court proceeds to try the suit 

8 Revision 

An order passed under this Paragraph is not appealable But an onussioa 
to comply with the formalities prescribed bj this Paragraph as to notice amounts 
to a material tri eqxilai ity and can be revised* An order superseding the ar*’' 
tration or appointing a fresh arbitrator 13 an order deciding a 'case ' withm the 
meaning of S 115 of the Code * 


Power* of arbitra 
tor or umpire ap 
pointed under Para 
4 or 5 


P. 6. [S 512 ] ery arbitrator or wain'S 
appointed under Paragraph 4 or Paragrapli a 
shall have the like povers as if his name had 
been inserted in the order of reference 


[1877— S 512; 1859— S 319] 


Synopsis 

Power* of an arbitrator Note No 1 


1 Powers of an arbitrator i , . l ^„lil 

An arbitrator is not bound by the technical Buies of the Court* but sco ^ 

act m accoidauc© with the Buies of justice and good couscieuce 

it has been held that he is not bound to follow tha technical provisioos o 

Evidence \ct and his decision cannot bo challenged on tho ground 

upon a document not admissible under that Act * He can administer oath 

witness or party and a party can agree before him to be bound b> the oath o 

opposite party or witncsss * 


. ^ V ,,/t \£MI 

Whero the arbitrator doc* uot file 
Ills anard oa the day fised, and the 
plaintiS applies to withdraw the 
suit With liberty to bring another 
suit and tho Court grants the appli 
cation 5 

Note 8 

1. (1029) 1020 All 141 (145) 51 All 501 
{l93al 1033 Oudh 540 (512) 0 Luck 225 
(IDSI) 1031 411 7ul (703) 53 111 778 


(a:") 


50 All 731 j . 

Sch II Para 6 -Note I 
1 (1804) 1 Suth W B 12 (13 
(1912) 17 Ind Cas 33 (3oJ (Jla^) 

Irator need not S»'® realigns 


118S2) 1 All 302 (301) 


Agreement tei I® 
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\n nrbitrator cannot ho\\o\er delegate bis functions as for instance, 
the appointment of an umpiia a\hcn the older of icferenco does not authoiizo 
him to do so ® But there la nothing objectionable m bis delegating functions 
which are purth of a ministerial character® 

P. 7. [S ^13] (1) Colut shall issue the 
delauu*^"** saDie piocessGS to the paities and -fitness whom 
the aibitiator 01 umpire desues to examine, as 
the Couit may is&uo in suits tried befoie it 

(2) Peiaons not attending m accordance with such process, 
or making any other default, oi rofu&ing to gi\ e then e\ idence, 
01 guiltj of anv contempt to the aibitiatoi oi umpiie during the 
imestigation of the matters lefeiied, shall he subiect to the like 
dlsad^antage&, penalties and punishments, by older of the Court 
on the lepiesentation of the aibitiator or umpire, as thej would 
incui foi tho like offences, in suits tiled bofoie the Couit 
[ISTT— S 513 , 1859— S 317 ] 

Synojits 

Scope of the P*r*graph Note No I 


Other Toi ics 

RefuoQg lb gne cndcnio See Note (1) Ft (5) 

1 Scope of the P&regreph 

This Paragiapli empotters the arbitrator to seel the assistance of the Couit 
ID the matter of summoning witnesses and enforcing tbeir attendance \n arbitratoi 
should notify the date of the hearing to tho parties and be cannot take eridenco 
in the absence of the parties and without their knowledge ^ But where after notice 
either party fails to appear or notibes his withdrawal from the submission* he can 
proceed £2 parfe ^n award passed ex parfe cannot be set aside unless sufficient 
cause IS shown for the non appearance of tbo party ’ 

kn arbitrator should take only such evidenco as is required by tho terms of 
tho agreement referring the question in dispute to aibitration * 

The words refusing to give evidence m Cl 2 refer to the case of a 
person who lefuses to gne evidence when placed on oath and is lequired to answer 
any queatiQo. put tfi him. and. not to a case where a person elects not to produce 
any evidence ® 


P. 8. [S 514] Where the arbitiators or 
for mlkVn°g"award”** Umpire caDUot Complete the award within 

the penod specified m the Order, the Court maj , 
if it thinks fit, eithei allow fuithor time, and from time to time, 


bound by tbe oatU o! a iliitd person 
not assented to by ill the paities — 
Held a^^ard on oath not valid 
(1603) 17 Bora 129 (145) 

(180 ) 7 Suth W K 200 (2 0) 

(lOO"’) “>9 Cvl 854 (oGS) 29 Ind AiplCS 
1902 I un Be No 87 (P C) 

(191C) 1910 Cal 800 (007) 

Sch II Para 7— Note 1 
(10'’5) 192o Mad lOsC (10o<) 


(See (1933) 1933 Sind 200 (’61) 27 

SindLB 90 At the time of reference 
date of heating before arbitrator 
fixed by Court— No fresh notice by 
arbitrator is nece sary ] 

S (1906) ’S Mad 44 (45) 

3 (U25) 192o Smd 150 (IS’) 19 S nd L R 

2al 

1 (lSu9} 2 Beng L R App 2o (20) 

S (1911) 11 Ind Cas 259 (’60) (All) 
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either before or after the esi>iratioii of the period fixed for xh 
making of the award, enlarge such i)eriod; or may make an ynler 
buperteding the arbitration, and m such case shall proceed ^th 
the suit 

[1S7T— S 514; 1S59-S, 318] 


Synopsis 
I^otc Ko 


. . Estoppel 

' Or majr ni»ke »ny order superseding toe 

2 ] reference 

3 Appeal 


Legislalise changes 
Award made out of time— 

PiiagTapb 3 nnlt 
Extension of time 

1 Legislative changes i % c; 

1 Tlie words where the' arbitrators or the umpire cannot complete lie aws 1 

been snbstitnted lor the words ‘ if from the want of ucLessatT triie-'* “ 
inlonaMion or from auv other can^ * which ocenned m the cotie'^ponlict®- ' ^ 
of the old Code The eflect of the alteration u that the scope of this 
b^s been enlarged 

2 The words either before or after the expiration of the period fixed 

uewlT added after the words Iroia lime to tunc’ Tber gire e3«* 
undermentioned decisions under the old Code^ which held that the » 

power to extend the tune for the malias of an awird eren after the 
the tune oiigiaally fixed 

2 Award made out of time — 5rr Notes to Para 3> ante 

3 Extension of time . 

The Court cau extend the time fixed for making an urard at au> - 
before the axiarH is actualhj made eren though the time originallj hied 
expired at the time of «uch further extension * Bnt ^Jien once an award |’® 
the power of the Court to grant further time under this Paragraph 1'?^ 
spent and cannot bo exercised thereafter * Nor has the Court power ondfr » * 
of the Code to extend the time in such a case, for that section doe# 
the Court to extend the time for the doing of an> particular act wbea 
and in fact the act has alread\ been done’ Where, bowetcr, in award** ^ 
signed but not announced to the parties or sent to Court, the award 
«aid to be final!) made and complete, and an order of extension of tune 
to such signing IS not invalid* On an application for extension of 
tins Paragraph, the Court should, as has been seen m Note d to Pa*^ 
itself, bx the further time and cannot delegate the i>ov>et to do '<> 
arhitratoi*3 ^ 

\u order of extension of time can bo implied fioni th e procceo^ — 

^15 ^ 


Sch n P»r« 8 — Note 1 
1 (lojo)lO \11 137 1143) 

(1S»5) IS^G til W N 151 (152) 

(l& 3 s) 11 Mad So {37) 

(1S02) 15 Mad 3S1 (S-^) 

(ls 6 o) 2 Sulh W R 207 (23«) 

Note 3 

1 (iSjll to tn 137 (143) 

(1934U034 Lorn 393 (399) Court has 
]un>.>liction to extend time even ui 
< a e where there is aii umpire wbo 
ma\ be entulccl to enter on the 
rete cncc under Clause (a) of Pira J 
in/ro 


(1921) 1^21 Bom 413 (121) lol^- 

(191C) 191C Lah S0(o3) 

(1392) 14 Ml 343 (34o\ 

(1J,»2) 4 Mid 311 (315) j ,,j,. 

i (IWl) 13 in 300 (304) 13 I""* 

(1934) 1934 Bom 313 (oOp) 

(1900) 2 ^ag L R 31 

(ISSoi 9 Mad 47o (4.6) ,p 

(1^54) C Moo Ind IpP 134 (IClMi 

^ ^Batsce(19J0)4 Sma yi'3 ^ , 

[See also (1911) 1319 1*‘ 

4 Pat L Jour 26o J ,,^,. 5 ,, 

3 (191l)12Ind Ca5l3 (_ll) 33 

4 (192*) 11*33 Lah 733 (..w) 
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Court ' lu Iho case cilal belou" it iMs held lint an oial application tor eatonsion 
ot time \\a!».not incomiiclent 

4 Eiloppct^^^ 

time la not 4 <i<‘ll,t,j under the picsont Code Conscoucntlj the parlies mai, m 
such caaes, ho estopped bj their conduct horn disputing the validity thereof 

5 Or m«y mfike »n order iuper»cdinB tke reference 

Tho Court has % discretion under tins Piragiapb either to extend the time 
fixed for the 'ixiard or to supersede the reteicnco Thus, wheio the arbitntois 
are i^uilU of neglect III submitting their ward m spite of several extensions of 
time the Coart cm supersede the refertnea and ptoceed with the suit But tho 
Court lus 1.0 lunsiiiction to dcil with tho suit and Cannot dismiss it for default 
until and unless it supersedes the tcfeicnce* \o order superseding tho refeionco 
need not. however be express It cm be implied from tho proceduie adopted 

by the Court ® 3 i \i, ^ 

\b alreadv seen in Note *5 to Para 3 above m award made within time 
but filed into Court later is not invalid and tho Couit cuinot supcisede the 
reference in such a case * ,.44,4., 

■^here the Court supersedes the reference it cannot straightawaj dispose 
[of the .uit ou thu suiue dvv It vliouU hit v aule loi the heaiin, ami eue duo 
1 notice oi the bimo to the parties* As to whether the Oouit has povvet to set 
aside ail Older superseding tho leteronce. sre tlio case oiled heloiv 

' ^Tn order snpoiseding in aibitiatlon vvheio the award has not been com 
plelcd vMlhm the period allowed by the Court is appealable undoi S 101, sub 

® p 9 [S 513 ] W'lieie an umpire has been 

appointed.' he may enter on the reference in the 
arbitrator* plac 0 of the arbitrators, — 

(a) it they have allowed the appointed tame to expire 
without making an award, or 
(1) if they have dehverod to tho Court oi to the umpire 
a notice in writing stating that they cannot agiee 
[ 1877 — S 515 ; 1839 — S 318 .] 


5 ( 192 j) 102 o Cil 470 (4"G) Ou the date 
fixed lot films the atiud the Court 
ordered — The atl itrators have not 
,ul>iai{ltd tl.eir aw «rd Usne TflAii 
it once fixiiJS tho 10th l«oveiabet 
{or lieacmg — So held that the 
Older mav 1 e liken as an order ex 
tending the time for filing the 

C (19^4) 1924 Doiu 3S0 (380) DikUnguiah 
mg (18S0) 3 ■'lad M 

Note 4 

1 (1919) 1019 I'al 93 (98) 4 Pat L Jour 2C5 
(1919) 1919 Lab 27 (29) Partiei. acqutes 
cing 111 Court s order ol exteQ<aoii 
cannot question the same 

Note 5 

la (19’3) 1933 Pat 5G0 (5G8) Application for 
extension of time — ( ourt can tile 
all circumstances into consideration 


includiug allegation of miscouduct 
of arlitrator 

1 (1920) 1920 Cal 524 (S24) 

(1902)24 All 312 (314) 

2 Sm Note 8 to Pdragraph 3 

3 (1913) 21 Ind Caa 553 (559) (Mad) 

(1920) 19'>0 Pat 731 (734) 5 Pat L Jour 

G72 

4 (1912)17 lud Cds 320 (321) IC OudU Cas 

94 

(1934) 1934 Rom 393 (399) Court his 
power to extend the time for filing 
the award which is oul\ i minis 

6 (1910) Sind Cas 870 (877 8.8) 13 Oudh 
Cas 341 

(1910) S Ind Las 1107 (1103) (Cal) 
(1929)1929 \112o9(259) 

C (193''J 1932 All 650 (057) Held the Court 
cannot set aside the order — S lol 
does not applj 
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Synopsis 

Umpire when empowered to arbitrate in lieu of arbitrators Note ho 1 
1 Umpire when empowered to arbitrate in lieu of arbitrators 

An umpire can enter on the reference and himself make the awaul oaly la 
two cases — 

(1) Where the arbitrators have allowed the appointed time to espre 

without making an award 

(2) When they ha^e delivered to the Court or to the umpire a uotico la 

writing staling that they cannot agree ^ 

Thus whore one of several arbitrators absented himself from the arbitral oo 
proceedings and after the expiry of the time fixed for the award the umpre 
approached the Court for direction it was held that Cl (a) applied to thiscae 
and the umpire was himself entitled to make an award ^ An umpire is uedw co 
obligation to agree with one or others of the dissenting arbitrators or to confer 
with them but is entitled to settle the matter in his own way according to irkt 
he thinks proper ® But where the agreement of reference provides that the 
umpire should agree with one or other of the sets of the dissenting arbitrators ao 
award by the umpire which agrees with neither of the two sets of arbitiators 
not valid * 

Even in a case where an umpire has been appointed and the arbitrator 
have allowed the appointed time to expire without making an award the bou 
has jurisdiction to extend the time under Para 8 ante * See also bote 
Para 8 ante 

P. 1 O. [S 516 ] Wheio an award in a suit has been uiadei 
the persons who made it shall sign it 
.ndhYed*® It to be filed m Court, togethei with anr 
tions and documents which have been 
and pioved before them , and notice of the filing shall te giV’eu 
the parties 

Synopsis 
Note No 

Award to be signed 1 

Necessity of presence of arbitrators at 

meetings 2 

Together with any depositions and 
documents 3 


Notice of the filing shall be give” ^ 

Delivery of the award 6 

Form of award 7 

Registration of award if necessary 


Other Topics 

idditioa or alteration of award See Note 1 See Note 2 see ilso Isote 

Pts (11) to (13) Filing of award by arbitrator 

Detertnination by bome of the axbitxators Oral award See Note 1 -rt 


1 Pt ( ) 
Seah«l® 
(16) 


5 


1 Award to be signed , > . jm, fd b/ 

\n award embodies the decision of an arbitrator and mus . , 

bim^ before it is filed into Court * Where there are seTera_LjaH 

Sch II P.r. 9-Nol, 1 5 (1034) W31 Bom SOS (33») 

1 (1001) 1 All L J 29 (32) Sch II P»r* 10 -Note 

2 (1923) 1928 All 674 (G76) ,oi2) 

3 (1,1,, 1013 Lah =3 (Ooi 1915 B. X |19gj J™ M 31 ( ) ^ ^ 

1 (165 )7 lllW \ 107 (197) ■■ (1010)1910 Pat IJO (1931 
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essential tint all of them should sign the award* ^^helo howc\er, the parties 
agree to be bound b% the decision of tbo imjoriti, it is enough if the aivard is 
signed ba the majoritj of the arbitrators * \n award mado by moio persons than 
tho=e appointed is invalid'* uulesa the parties acquiesce in the same 

It IS not necessarj m the co'^e of seieril arbitrators that all of them should 
sign the award at the 5d»ie fiwjt and in tbo same pfdce ^ here an award is duly 
signed the fact that it 1 ^ not stamped" or that the fair cops of the award is not 
signed by all of them® would not affect the validity of the award But where an 
arbitrator signs a blank paper before the decision is embodied m it the award is 
not properK signed 

^Micn once an aw aid is. mode tho arbitrators become functus officio and 
the\ have no power to alter*^ or review^* the awaid, unless tbs Court or the 
parties bj consent remit the matter to them for reconsideiation In the case 
cited below** it was held that an arbitrator was justified in refusing to sign the 
award before it was engros^^ on stamp paper although he had signed the 
memorandum of award on the ground thit owing to some misunderstanding m the 
language his opinion bad to bo changed 

The ptoTisioos of this Paragiapb apply only to a leference to arbitration 
through the iuteneution oj iUeCouit and not to anawaid madeona private reference 
out of Court The award in the latter case is not invalid by reason of the want of 
sign ituie of the arbitrators The reason is that a piivate award cao even bean 
tiraf one and an award m urtft?i 9 will not bo less valid because it was not signed 
the arbitrators 

The report of arbitrators cmbod>iog a compromise armed at between the 
parties subsequent to the icfcrence is not an award 
2 Necessity of pretence of arbitrators at meetings 

^ here there aie several at bitrators appointed it is essential for tho validity 
of tbe award that all of them should be pirseut at all the meetings including the 
last, that witnesses should be examined ID their presence and all of tl em should 
act together and give the award* See also Note 2 to Para 4 a«fe But tho 


D s'euted Irom 

[But see (igi") 191'- Boml23(l'’J) 
12 Bom CG9 Reference to uue\en 
number of valuers There is a pro 
sumption that patties agree to abide 
b} the uiajoiit) decision] 

4 (1930) 1J30 Oudh 3&9 (302) 

(lOlG) lOlu I at lu6 (157) 1 I at L Jour 90 


8 U9ie) 1918 S 1 d 13 (14) 13 Smd L R 75 
J (1862 63) 1 JIiJ H C R 178 (180) 

10 (1911) 11 Ind Gas 898 (80J) (Call 
(189 ) 2 tdl W N ccXGiv (ccicv) 

11 (1901)23 411 3S3 (392) 23 lud App 111 

(P C) Entry made ju schedule of 
p opettj after award is no part of 
the awaid 

(1934) 1934 Lom 0 (9) Even with consent 
of lart es it cannot bo done 

12 (1918) 1918 Lah 239 ("lO) 1917 Pun Ro 

V <»•» 


, 31 


„ * ^ * 481 

[Cut see (16C9) 3 Bcug L R 4 C 62 
(S3)] 

(19U) lJU Lah I’G (ilO) 1913 Pun Re 
>0 92 


Note 2 

1 (1919) 1919 Mad 877 (377) 
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abscDcc of one of them at a meeting m %\bich nothing mateiial was done and do 
enquiry was made will not invalidate the awaid ® 

3 Together with any depositions and documents 

Though this Paragraph contemplates the possibility of the depositions of 
witnesses being leduced to ovnting by the arhitiators, it does not oblige them to 
keep sucli a lecoid ^ The mere fact that an arbitrator has omitted to file alon; 
with his aw aid the depositions of the witnesses examined by him or the docj 
mentary eaidence filed before him will not justify the Coiut m holding on that 
ground that the award is invalid though it may lead to the conclusion that the 
arbitiitor his not acted in accordance with law and is guilty of misconduct as 
stated m Pan 15^ 

\n arhitratoi should not peimit the removal of documents entrusted to Iiim 
and foiming iwrt of the record * He should return them to tl>e Court The Court 
can also call upon him to give up the same to the Court when his right to teep 
them as arbitrator has come to an end 

4 Notice of the filing «haU be given 

The pioMsions of this Paragraph are inandatonj and the Court is bound to 
giae notice of the filing of the award to the parties^ Under Article 15S of tc® 
Limitation \ct, the parties arc entitled to ten days time for filing their objection* 
to the aw aid and such period is to he computed from the date on which the notice 
is gnen* Tlio omission to give notice is a maCcnal tnegufani!/ and 
ground foi inteiference by the High Court in revision ’ If a decree is passed in 
terms of the award without the notice required by this Paragraph to be given ® 
decree is bad and is jnble to be set aside * . 

Theie IS a confiict of opinion as to whether a fotmal notice under i» 
Paragraph is necessaiy where the parties are made aware of tbo filing of 
without such formal notice In the undermeulioneJ cases® it has been held t 

wheie the parties aie made aware of the filing of the award, the absence o 
formal notice would not vitiate the pioceedings A contrary Mew, 
formal notice under this Paragraph is necessary and knowle dge af»«»ae 


2 


Note 4 

1 U912)17Ind Cas 430 (430) 15 Ondli Gas 
'>94 

U925) 1935 All So2 (852) 

-> (1917) 1017 Nig 211 (212) 

(1916) 1915 Lili 3o2 (3o2) 

(lOlG) 19IC Lab 321 (322) 

(lOQl) o Cal \\ N813 (815) 

(1912) 17 Itid Cis 431 (431) (Mid) 


(1914)191* Lib 313(313) 
baiB accepted tbe 
objectioDS aced be allo"e“ 

3 (1S33) 11 MaJ 144 (145) 

(1927) 1927 All C14 (616) ^ 

(1926) 192G Cil 1018 „ 

(1921) G3 lad Cas 243 (243) (Cal) 

(1877 1901) 2 b B B 21 

4 (1921) 1921 Oudb 154 (15^) 

263 

(1935) 1935 All 852 (853) C^i 

(IJ21) 1921 Oudb US (US) •* 

231 

(192S) 1J23 Nig ICG 


(1G7 ICS) 107 


' (lO’C) 1920 Bom 312(312) 

Felics bringing tbcawnrd 

Held Rufficicne aolicc 

(1913) 21 Ind Cas 293 (301) (L fj ^ „„ 
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Eofficient has been taken in the following decisions * 

5 Delivery of the awerd 

An award should bo filed into the Oouit and then only the Court can 
proceed further and pass a decree* Bat the filing of the award need not be 
personally made b> tho arbitrator It can bo handed over to the patties who may 
file it into Court ® It is, however, necessary that tho oriifmfor should cause tho 
award to bo filed into Court ^\he^e an award reached the Court mysteriously by 
post and none of tho arbitrators took tho responsibility of saying who caused 
the same to bo sent, it was held that tho Court could not act upon tho award * 

The act of an arbitrator m bandiDo over an award to the proper officer of 
the Court for tho puri oso of being filed IS not an application withm tho meaning 
of Article 17S of tho Limitation ket Hence the Article docs not apply to tuo 
delivery of an award by an arbitrator to the Court * 

6 Form of award 

For form of award see Appendix to this Schedule Form No 5 See also 
the undermentioned case ^ 

7 Regitlrahon of award if necotsary 

An award mado by arbitrators appointed by the Court is not compulsorily 
registrable under S 17 of tlio Indian Begistration Act * 

P. 1 1 . ^1" ] Vpon any reteienco by can order of the 

staiamont of ipe Couit, the aibitratoF or umpire may, with tl o 
ciai caae by arbitra loato ot the Court^ stato the Qward US to the 

tor. Of umpire u Uolo OF any lart tbereoi in the form of a 

special cab 0 for tho opinion of the Court, and the Court shall 
delnei its opinion thereon, and shall order such opinion to be 
added to and to form part of the award 
[1877— S 517; 1859— S 321] 

Synopsts 

Note No j 

Special ease 1 I Appeal 


Note No 
2 


1 Special cate 

This Paragraph is intended to provide for cases where any difficult and 
complicated questions of law arise for coosidcration before tho arbitrators and they 
require tho help of the Court to enable them to complete the award * Though 
this Paragraph does not expressly state that the special case should relate only to 
a question of law yet sufficient indication as to tho scope of tins Paragraph is 
given by the form prescribed (Form No 4 of Appendix to this Schedule) which 


C 20 AH 174 (475) 

(IJ25) 192S Lah CIO {olO) 

(lOaO) lJ30Lali 2 0 (22J) 

Note S 

1 (18 0) 18 Suth W 1102 (G'’) 

[See aUo (lJU) 1031 Dom 3 8 (399) 
Jlietncro tlini; of tbe awvrd lute 


S (1920) I9J9P t 17ft (179) 

4 (18Sl)7 0al J33/837) 

Note 6 

1 (1902 1903) 2 U D B Arbitration P 1 
'VUere irh tntors re^oUe tl e n vard 
to be n tbe form of a document it 
H only tbit documeut winch 19 
award 


Court IS not) ing but ministerial 


Note 7 


work to lo done by tho atbilralois) 1 (1935] l935'Ban'» 16 (1C) 

2 {lS"0)5Leig L Rep 357 (3 2) Tbo pro Sch II Para 11— Note I 

cecdings md depo mons ought not 1 (19‘>5) I92« Cal 599 (003) 53 Cal 100 
lo bo Landed over to patties (1935) Kas Eaug IG (1C) 


CPC 376 i: 377 
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absence of one of them at a meeting m which nothing mateiial was done and m 
enquiry was made will not invalidate the awaid * 

3 Together with any depositions and documents ’ 

Though this Paragraph contemplates the possibilitj of the depositions of 
witnesses being leduced to writing by the arbitrators, it does not oblige them to 
keep such a lecoid * The mere fact that an arbitrator has omitted to file alec, 
with his award the depositions of the witnesses examined by him or the docn 
mentaiy evidence filed before him will not justify the Couit m holding on that 
ground that the awaid is invalid though it may lead to the conclusion that tt® 
arbitiitoi has not acted in accordance with law and is guilty of misconduct as 
stated in Para lo * 

\n arbitiatoi should not permit the removal of documents entrusted to him 
and forming part of the record * He should return them to the Court TheCoiiit 
can also call upon him to give up the same to the Couit when his right to 
them as arbitrator has come to an end * 

4 Notice of the filing shall be given 

The provisions of this Paragraph aio niandatojy and the Court is bound 
give notice of the filing of the award to the parties ^ Under Article 158 of t * 
Limitation Act the parties ate entitled lo ten da>8 time for filing their objections 
to the award and such period is to be computed from the date ou winch tbe notice 
IS given’ The omission to give notice is a niafrrmf irrefl'tifan/y and affowf* 
ground for interfeience by tbo High Court in revision ® If a decree is 
terms of the award without the notice required b> this Paragraph to be given 
decree is bad and is liable to be set aside * 

There IB a conflict of opinion as to whether a foinidl notice under ’ 
Pardoiaph is necessaiy wliere the parties are made aware of the filing of the a''® 
without such formal notice In the undermentioned cases® it has been held t * 

where the paities aie made aware of the filing of the award, the absence o 

formal notice would not vitiate the proceedings A contrary view, 

formal notice under this Paragraph is necessary and knowledge ahvndt is^ 


(103”) 1032 Mad 157 (157) 


(1015) 1015 0\idl\ no (111) 

2 (1020) 1020 Mad 283 (289) 

Note 3 

1 (1020) 1029 Nag 2G4 (2G5) 26 Nig L R 1C8 

2 {192G) 192G Oudb 307 (308 309) 

3 (187”) 3 Ecug L E 319k 

4 (1800) 17 C-il 832 (830) 

Note 4 

1 (1012)17Iiid Cas 430 (430) 1 $ Oudh Cas 

294 

(1935) 1935 Vll Sd2 (852) 

2 (1017) 1917 Nag 211 (212) 

(1915) 1915 Lah 3a2 (852) 

(191G) 1910 Lah 321 (922) 

(1901> d Cal V\ N 813 (815) 

(iai2) 17 Iiid Cas 331 (431) (Mad) 


(1921) 1931 Bom 32 (32) 45 Boa S32. 
(1922) 1922 Mad 1 1 0 (179) ^ 

(1919) 1919 Cal 224 (p) ' pul e 

(1914) 19U Lah 313 (313) 

ha>B accepted the awird no tin« 

objections need be allo''®” 

3 (1833) 11 Mad 144 (145) 

(1927)1927 AH C14(G15) 

(1920) 1920 Cal 1018 (lOlO) , 

(1921) 63 Ind Cas 243 (243) (Cal) 

(1877 1901) 2 U BE 24 

4 (1921) ig”! Oudh 154 (154) 

263 

\Sll\linZrAs) n oudb Cl 

(1923) 1923 Nag ICC (1C7 IGS) 1° 
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Eufficieot has beoa taken m the follo^ving decisions ‘ 

5 Delivery of the awerd 

\q award should be hied into the Court and tlien only the Court can 
proceed further and pass a decrco * Bat the filing of the award need not bo 
personally made by the arbitrator It can bo handed over to the parties who may 
file It into Court ® It is howeter* necessary that tbo nriifrafor should causo the 
award to be filed into Court Where an aw ltd reached the Court mysteriously by 
post and none of tho arbitrators took the responsibility of saying who caused 
the samo to bo sent it was held that the Court could not act upon the award ^ 

The act of an arbitrator m handing oier an award to the proper officer of 
the Court for the purpose of being filed is not an application within the meaning 
of Article 173 of the Limitation \ct Hence the Article does not apply to tue 
delivery of an award by an arbitrator to the Court * 

6 Form of award 

For form of award see \ppendix to this Schedule Form No 5 See also 
the undermentioned case ‘ 

7 Resutralion of award if neceiiary 

An award made by arbitrators appointed by the Court is not compulsorily 
registrable under S 17 of the Indian Beg slralioo Act * 

P. 1 1 . ^1”] Upon am leterenco bj an ordei of the 

Statement of .pe Coupt, tbo aibitiatop OP iimpiie may, with the 
eiai cate by arbitra leavo o£ tho Coupt, stato the awopd as to the 
tor* or umpire wholo 01 anj'’ lapfc theioot in the form of a 
spccnl case tor the opinion ot the Court, and the Court shall 
deliver it& opinion thoieon, and shall order such opinion to be 
added to and to foim. part of the award 
[1877— S 517,1859— S o21] 

Synopsis 
Note l<o I 

Special cace 1 1 Appeal 


I Special cafe 

This Paragraph is intended to provide for cases where any difficult and 
complicated questions of law arise for consideration beforo Iho arbitrators and they 
require the help of tho Court to enable them to complete the award * Though 
this Paragraph does aoi express}} stata that the special case sfiouPd rebate onfy to 
a question of law yet sufficient jndjcatioo as to tho scops of this Paragraph ig 
given by the form prescribed (Form No 4 of Appendix to this Schedule) which 
C (ISO®) 20 All 474 (475) 

(1j25) 1025 Lali 610 (olO) 

(lOaO) 1030 Lali 2 0 (22J) 

Note 5 

I (18 0} 13 Sutli W It C2 (6^) 

lSeeaUo(lJ3t) I03t BomSiafSSO) 

Obemcio lilini; of tbe aivird iota 
Coact IS notbin:; but m oistenal 
wocl to bo do 0 by the arbitritois] 

3 (IS 0)5Ee g L ltcp357 (So2) Tho pro 
ccedi/gs and depo it ons ought not 
to be banded over to parties. 

C P C 37a i 377 


3 (1929) 1929 P t 178 (179) 

4 (last) 7 K, 1 333 133") 

Note 6 

1 (1902 1903) 2 U L R Arbitration 
Wl ere trhitritora re oh 
tote in tie form of a docacneny 
IS only that document 

Note 7 

1 (1935) 1935 Ran" IG ItO) 

Sch II Para II — Note] 

1 (1926) 192' Ciln99(r03) 52 Cal 
(1935) 1935 Eai g 16 (IC) 


Noto No 
2 
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expresslj mentions onl> questions of law * But there is nothing objectionable id 
the Courts helping the arbitrators with advice and orders when they come to 
it in a difficulty ^ 

^Yhe^o a special case is submitted to the opinion of the Court and tbe 
Court completes the award by deciding the special case it is bound togirethe 
parties an opportunity of objecting to the award before a judgment is pronounced 
upon it * 

A charge of misconduct against the umpire cannot be strengthened from the 
mere fact that in the exercise of his dtscretton, he refused to etate a special case 
for the opinion of the Court ^ ^s to the form of special case in general s e 
0 36 ante 


2 Appeal 

Under S 104 sub section (l) Cl (6) an order on an award stated in the 
form of a special case is appealable Where an agreement of reference provided 
that In case of disagreement between the arhitratois the matter in difference 
should he leferred to the umpire who should make the award and the arbitrators 
who differed on a question of law without referring the matter to the umprs 
referred it to the opinion of the Court it was held that the order of the Conrt 
was not an order on an auaid stated in the form of a special case and was not 
tliorcfoio appealable ^ 

Pow=t la modify P. 1 2. [S 518 ] The Court may, hj order, 
or correct *w»rd luodify OF correcfc all award, — 

(a) whoie it appear^ that a part ot the award isupoji 
1 matter not retened to aibitiation and suta 
part can be separated Irom the other pirt 
does not affect the decision on the matter leicr- 
red , or 

(&) \\ here the award is imperfect m form oi conhins 
any ob\ious error which can be aDiendeil^i“^°^^ 
affecting such decision, or 
(c) where the awaid contains a clerical mi&t'^^® 
error arising from an accidental slip or omission 
[1877— S 518,1859— S 3J2] 


Synopsis 


Note No 

Power of Court to modify an award 1 

Part of the award la upon a matter 

not referred to arbitration 2 

Award imperfect in form or containins 

sn obviou* error Clause (b) 3 

Clerical mistake Clause (1) 4 


Note''® 

Power of an arbitrator to set as de t » 
deed conditional on payment j 

compensation S 

Limitation f 

Appeal _ , S 

Presidency Small Cause Cour 


1 Power of Court to modify an award substl^U^'^ ^ 

The „eneral principle IS that the parties having by consen on 
/ori im ffowievficiim of tlieir own choice they are bou n d 

2 (1025) 1925 Bom 22 (23 24) taliom C63 

3 (i91o) 191 j Lvh 253 (2o5) 1910 Pun Bo (P C) 2 , 

i (19‘’5) 1925 Bom 22 (25) 13 Lom 663 1 (1910) 3 Ii J C is 171 (I 0 33 
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tions of fict ind law, however erroaeous they may be, and the Court has no 
power to alter or \ar> the award except m the limited manner prescribed by this 
Paragraph ^ Where a dispute is referred to arbitration and the arbitrators are 
empowered to decide upon all the points involved in it, the arbitrators have full 
power not only to fix the liability between the parties but also tho manner m 
which such liability is to be discharged Thus the arbitrators can order tho 
amount due to the plaintiff to be paid by instalments, and the Court cannot 
interfero with such a direction m the award “ Nor can the Court add i direction 
of its own to the award * It is well bottled that a Court acts without jurisdiction 
if it modifies an award because it tikes a dtffeient view fiom that held by the 
arbitrators * 

ashore the Court modifies an award under this Paiagraph, it is the 
modiUed award and not the original award with which the decree should 
accord ® 

The provisions of this Paragraph apply only to an awaid made thiough the 
tnterienUon of the Court the Court has no powei under this Piiagiapb to modify 
or correct an award made on a pnaate refercnco out of Court ® 

2 ‘ Part of tbe sward u upon a matter not referred to arbitration 

A.Q award 'ihould be mad© With rcfeience to til© points in dispute referred 
to them bv tho parties 'Whoie the awaid deudes mitteis extraneous to the 
reference the award is not valid unless that portion which is in excess can be 
separated from the rest and does not affect the decision on the matter referred 
to In the latter case, the Court can under Clause (a) give effect to tho valid 
portion of the award ignoimg the rest ^ Where no sepaiation is possible, the 
Court can remit the award to the arbitrators for recoQ’udoration under Para 
and if they fail to reconsider it the awaid becomes void by virtue of Paia lo 
Seh II Para 12-Note 1 

1 (1930) 1930 LaU SC (31} 11 Lab 34> 

(1933) 1J33 Lab 139 (140) Power to modify 

award 14 limited by Cls [a) (t) and 
(/•) ot tbu Patagtapb 
(But see (ISCS) 1308 Pud Re No 101 1 
(See aUo(192j) 1929 411747 ('■ 48 ) ol 
* 411903 Judge constituted aibitra 

tor — 4\vard such tbut il it ovas by 
another per-ion Court would have to 
lemU it for reconsideration — Judge 
can amend it ) 

fSce slsa (1933) 1933 Sjuif "^2 (29tU 

2 (1909) 1 lud Cas 328 (329) 12 Oudh Gas 

(1930) 1930 Lab 26 (31) 11 Lab 342 
(168G)8AU 449 (451) 

[See also (1920) 1920 CO 413 (414) 
libitrator bas power lo award in 

3 (1930) 1930 Lab 26 (321 n Lab 342 Tbe 

Court cannot gw o a relief as to ease 
mont right on the ground that it 
was omitted >u tbe award 

4 (1925) 1925 Cal 332 (333) 

(192i) 1924 All 600 {800} 

(191G) 1916 Lab 4 (6) 1916 Pun He No 78 
(1925) 1925 Sind 89 (90) 

5 11933) 1933 Lab 139(139) 


( 


(1930) 1930 Lab ’19 (2’0) 

(1906) 190$ Pun Be No IS page 47 
(1913) 19 Ind Cas 49r (106) (Mid) 

6 (1912) 14 Ind Cas 9(8 (9"S) (L B) 

(1922) 1022 Oudh IbO (100 191) 29 Oudh 

Cas 213 

(1397 1001) 2 1 B R 297 
(192o) 1925 Lab 570 l570j 
(1893) 17 Bom Co7 (GCl) 

(191J) 1919 Mad 781 (732) (P B) 

[Sea howe'er (1914) 1914 Lab 477 
(477) 4 cleiical error la tbe award 
can be «et right by amending the 
dcaceoo thsaipard S 2j2 J 

Note 2 

1 (1014) 1911 P C lOa (106) ,.6 All 336 17 

Oudh Cas 120 (I C) 

(1902)1902 Pun Be No 67 page 364 29 
Ind App lu6 29 Cal 854 (P C) 

(1900) 23 411 394 (404 405) 28 Ind 4pp 190 

(PC) 

(1870) 2 N W P H 0 R 150 (lo3) 

(1916) 1910 Cal 606 (807) 

(1922) 1922 Cdl 309 (400) 

(1932) 1932 Cal 713 (714) 

(1863) a Beng L R App 2o (26) 

(1871) 15 Suth W R 172 (173) 

(lb65) 3 Suth \V B Mis 27 (27) 

(1928) 1923 Lah 915 (916) 

(1892) 1893 Pun Re No 18 page Sa 
(1924) 1924 Pat 33(33) 3 Pat 777 
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3 Aw&rd imperfect in form or containing an obvious error Clause [b} 

The Court can rectify an o6i/iotts error in the award Thus where in is-ace 
as to whether a particular property was endowed property and whether it was 
partible or not was referred to arbitration and the arbitrators decided that tbs 
property was not an endowed one bat norertheless declared that it should not bs 
partitioned it was held that there was an obrious error in the award and that 
the Court could amend the direction that the property should remain impartible * 

The provisions of this clause can ho invoked only if the imperfection in fora 
exists in the award at the time when it is filed in Court and not where it comes 
into eMstenco at a subsequent stage on the happening of an anticipated event ’ 

4 Clerical mistake Cl (c) 

\s in the case of decrees the Court has power under this Paragraph to cor 
reot clerical mistakes and errors in an award arising from accidental slips or omis- 
sions ' But the Court has no power to go into the n: orits and award a sura dilfereot 
from tha*^ awarded by the arbitrators on the ground that the calculation then made 
was wrong® The Clnef Court of Oudli® has held that the Court can under tl is 
Paragraph as also under its inherent powers amend a clerical slip m tho aiurd 
oven after a decree is passed m terms of the award 

5 Power of an arbitrator to »el a*ide gift deed conditional on payment of c#® 

pensation 

Whclo the parties to a suit agree to re'er their disputes in relation to 
deed of gift to arbitration and the terms of the reference do not contaia anf 
limitation as regards the powers of the arbitrators an award bj the arbilralor* 
se ting as de the dc«d o' gift upon payment of compensation to tho plaintiff aod 
d renting the defoidantto reoiam ui possession until tho amount is paid is P"t 
fcotly valid The Court has no power under this Paragraph to interfere witb 
direction so contained in the award ' 


6 Limitation . 

hio Specific 1 revision is made m the Limitation 4ct for an opphwt'0“ o 
modify or correct an award under this Paragraph The ten days period pr®* 
enhed by Article 153 of the Limitation \ct does not apply to an application uo er 
this Paragraph ^ 

In tho undermentioned case* it has been held that oven a /or/nof 
tion by a party is not necessary 


/ Appeal , ^ 

By Virtue of S 104 sub S (1) Cl (a) an appeal hoa from au order moaiiy » 
or correcting an award 


8 Presidency Small Cauie Court* j.fcinS 

Ad order of a Single Jud,o of the Presidency Small Cause Court moa 
an award under this Paragraph is not a decroa nis> d on an award and an — 


Note 3 

1 (1009)2IndC s8 SfO^SlfMIl 
2 . ll-ivO) 19o0 Lab *2^(31) 11 Lab 312 
Note 4 

1 (1913) 10 Ind Cas 40v> (49o) (Mad) 

(1921) 1J21 Dotn IJl (193) 45 Bom 512 
(1921) I 21 All C2 (C2) 45 All Appi 

rest iQcon^ alcnciea bjcL as a flat 
CO tridictioa in measuremont can be 

2 (1921) miLom 191 (193) 45 Bom 512 


3 ^ 

1 (1923) 1923 Oudii 1 ( ) 3 Lack I (P 
Note e 
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tioD to the Full Bench under S 38 of the Presidency Small Cause Courts Act is 
competent ' 

P. 13. [S 510 ] The Court may also make such order as 
it thicks fit lebj-eeting the cobtb oi the arbitra- 
ou^bai/uon** ticn wbeieany quebticn anseb ieax,ecting such 
costb and the a^ard contains no sutLcient iiovi- 
sion concerning them. 

Synopsis 

Note No I Note No 

Power of en etbilislot to eweid «otl« I | Awerd of co&te by the Court. 2 


1 Power of on arbilretor to award cotta 

An arbitrator IS empowered to deal tvitli tho question of costs when it is 
included in the reference* or where all the questions involved in the suit are 
referred to him * But where only &omo of the issues arising m the case are the 
subject of a reference and the question of costs is not oue of them, the arbitrator 
has no power to award costs ^ If bo nevertheless mahes an order aa to costs the 
award la not invalid if the remainder of the award remains unatfected by the 
order as to costs In such a case the Court can proceed under Cl (a) of the last 
Paragraph * 

As to the remuneration of the arbitrators see the cases cited below ^ 


2 Aw*rd of CQ«l( by tbe Court 

Where the award does not make provision for costs it is Open to the Court 
to make an order as to costs under this Paragraph ^ In the undermentioned case’ 
where all tbe matters m dispute in a suit were referred to arbitration and the 
award did not deal with the question of costs, the High Court of Allahabad has 
held that the Court could not, under this Paragraph, award costs incurred up to 
the date of the reference but could only award the costs incurred subsequent 
thereto 


The words ' cost of the arbitration in this Paragraph are not limited to 
such coats as might be represented by travelling expenses and the summoning of 
witnesses The Court has, therefore jurisdiction to award under this Para^rdph 


remuneration to the arbitrators for their 


Nate 8 

1 (1920) 19’G-\Iad 8 8 m7Q) 

Sch II Para 13— Note 1 
J (1858) fcouike 0 C 7 

2 (1918) iJia Nag 103 (lOO) 

(18GS) 1 Eecg L B 0 O 111 (115) 

(ISa ) 2 Ind Jur N S 12 

3 (l6S8)18S3PunBsNo 31, pace 215 
i (IJIS) 1J18 Cal d2J (530) 

{163j) JEom 82 (80) 

(IJ14] 1311 Siud (2 (02) a Sind X<B136 
Held tlio diiccUon as to costs la 
notliiog more tbau a recommciida 

5 (1930) 1j 30 Smd lOo (192) Fc"s fixed not 
fortning pitt of the award Award 
not luvaliJ But Court may reduce 
amount 

(1897) 1637 pun Ra No 22, page 92 Arbi 
tcatoc can refuse to doh>or award 


until hia ehaigcs ace paid 
(1881) 6 Cal 803 I8l0) Bat ike Court lias 
DO posver to saoctlou an order 
passed by the aiUtiatOts to whom a 
matter has been referred making 
tho pvymeuV of then fe s a coudi ion 
piereaeat to their hea mg the ief° 

Note 2 

1 {19"0)l930 0jah 89(89) 

(1913) 19 Ind GasCU 1611) G Smd h B 226 
Court can awaid arbitratioa to s as 
costs where il u silent 
(1919) 1319 All 165 (165) Omii,:,ion of Cojrt 
to fix the fee before preparation of 
the decree do s not pcevnut the 
Court from fixing it later 

2 (1932) 1332 All 163 (lol) 6i All 122 

3 (1J31) 1334 Nag 199 ('>00) ol Nag L B 85 
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3 Aw&rd imperfect in form or contanning an obviou* error. Clause (b) 

The Court can rectify an obvious error in the award Thus where an issae, 
as to whether a particular property was endowed property and whether it iva$ 
partible or not, was referred to arbitration, and the arbitrators decided that tbs 
property was not an endowed one, bnt novertbeless declared that it should not ba 
partitioned, it was held that there was an obvious error in the award and that 
the Court could amend the direction that the property should remain impartible. 

The provisions of this clause eau be invoked only if the imperfection m 
exists in the award at the time when it is filed in Court, and not where it comes 
into existence at a subsequent stage on tho happening of an anticipated event 

4 Clerical mistake Cl (c) 

As in the case of decrees the Court has power under this Paragraph to cot 
rect clerical mistakes and errors in an award arising from accidental slips or omis- 
sions * But the Couit has no power to go into the merits and award a sum differ®“^ 
from that awaided by the arbitrators, on the ground that the calculation then 
was wrong* The Chief Court of Oudh* has held that the Court can, under tins 
Paragraph, as also under its inherent powers, amend a clerical slip in the award 
even after a decree is passed in terms of the award 

5 Power of an arbilratar to set a»i<!e gift deed conditional on payment ol c#» 

pensation 

Whore the parlies to a suitagroo to refer their disputes in relation to * 
deed of gift to arbitration, and the terms of the referance do not contain ftoi 
limitation as regards the powers of tho arbitratois, an award bj the arbitrate:* 

setting aside the deed of gift upon payment of compensation to the plaintitf 
directing the defendant to remain iii possession until the amount is paid is P®J* 
feotlv valid The Court has no power under this Paragraph to interfere with t 9 
direction so contained in the award * 


6 Limitation 

No specific provision is made m tho Limitation Act for an apph®i^‘°° 
modify or correct an award under this Paragraph The ten days peno'^ P'® ’ 
cubed by Article 158 of the Liroitation Act does not apply to an application un 
this Paiagraph * 

lu the undermentioned case* it has been held that oven a formal app 
tioii by a party is not necessary 


7 Appeal 

By virtue of S 104, sub S (l) Cl (a) an appeal lies from 
or correcting au award 


order modi/yi“3 


8 Presidency Small Cagse Courts 

An order of a Single Judge of the Presidency Small Cause Court mo 
an award under this Paragraph is not a decree passad on an award, and 


Note 3 

1 (1909) 2 Ind Cis 8S8 (^uSl (All) 
i (19o0) 1930 Lab 2j (31) U Lib 31!2 
Note 4 

1 (1913) 19 Ind Cas49j(193) (Had) 

(1921) U2l Dorn 191 (193) 45 liom 512 
(1920 1 21 All C2 (02) 45 All C29 Appi 

root inconsutoncies SJcit as a flat 
coiitridictioa la moaaurocnaut can bo 

3 (1921) I02l"l5^m 191 (193) 45 Tom 612 


Note 5 

1 (1028) 1923 Oudli 1 (7) 3 
Note 6 


tutkllFB)- 
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tion to tho Tull Dcuch under S 38 of the Presidency Small Cause Courts Act is 
coEDpelent.* 

P. 1 3. LS- ^19.] Tho Court may also make such order as 
it thinks lit resj-ectiug the costs ot the arhitra- 
ticn ■where any question arises respecting such 
costa and the a^\ard contains no sultcient provi- 
sion concerniog them. 

Synopsis 

Note No 1 Note No 

Power of an arbitrator to Award coil* 1 ) Award of co«ts by tbe Court. 2 


1 Power of an arbitrator to award coit* 

An arbitrator lb empowered to deal wilb the question ot costa when it is 
included in the reference* or whero all the questions involved in the suit are 
referred to him * Cut where only some of the issues arising m tbo case are the 
subject of a reference and tho question of costs is not one of them, the arbitrator 
has no power to award costs * It ho nevertheless tnalies an order as to costs tho 
award 13 not invalid if the remainder of tho award lemaios unailccted by the 
order aa to costa In such a case tbo Court can proceed under Cl (o) of the last 
Paragraph * 

As to the remuneration of tho arbitrators, ste tho cases cited below ^ 

2. Award af eoit» by tbe Court 

Where the award docs not make provision for costs it is open to the Court 
to mako an order as to costs under this Paragraph * In the undermentioned case* 
where all the matters in dispute to a suit were referred to arbitration, and the 
award did not deal with the question of costs, tho High Court of Allahabad has 
held that tho Court could not, under this Paragraph, award coats incurred up to 
the date of tbo reference but could only award tho costs incurred subsequent 
thereto 

Tlio words “cost of tho arbitration ' la Ibis Paragraph aro not limited to 
such costs as might be reprosonteJ by travelling expenses and the summoning of 
witnesses TJie Court lias, therefore, jurisdiction to award under this Paragraph 
remuneration to the arbitrators for their services'* 

uutll Ilia (.baiers aio laid 

(ISai) 6 Oal b03 iBiU) iiut iha Cojtt has 
no jiontr to saucUou au oider 
pxese^ bj tite atbsitaiacs Jo wiioai a 
roatlec has beeu referred, makieg 
tho jiaymBiit of iheii ft-C! a coudiiiou 
proteUout to thcic htaiiug the icfa 

Note 2 

1 (10-0) 1930 Oadh 89 (30) 

(lOla) to lod CasCll iCil) 0 Smd L R 225 

Coart can awaid arbitration fees as 
costs where it i> silent 
(1910) 1919 All IS5 (lo5) Omission of Court 
to fix the fee before preptraiion ' of 
the decree does not preveut the 
Coart from fixing it Htoc 

2 (1932) I'Jdd All lb3 (tSl) 51 All 122 

3 (1934) 1931 Nag 100 (200) 31 Nag L R 35 . 


Note 8 

1 (1920) 1920 Mad 81 8 ib79) 

Sch II, Para 13 — Note 1 

1 {ISCSt Lcaike O C 7 

2 (1J18) 1J18 Nag IC8 Il09) 

(18DS) I Long L R O C 111 (U5) 

(l&o,)2 Ind Jur N S 12 

3 (1888) 1853 Pun Re No 91, page 213 

4 (1918) 1J18 Cal ,jJJ (530) 

(IS35) JPom 82 (85) 

(1914)1014 Siiid (>2 (02) 8Siad LRISQ 
IJcld, tbe direction as to costa is 
noiliiog more than a rccommcnda 

5 (1930) 1930 Sind i''0 (102) Fcos fixed not 

forming part of the award — Award 
not invalid But Court may reduce 
amoaiit 

(1807) lbJ7 Pun Ro No 22, page 92 Aibi 
trator caa refuse to deliver award 
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Where award or ^ 4* 1^* ^ Court may remit the 

matter referred to award or any matter referred to arbitration to 
MmuTed^" reconsideration of the same arbitrator or 

* umpire, upon such terms as it thinks fit,— 

(а) where the award has left undetermined any of the 

matters referred to arbitration, ^ or where it determines 
any matter not referred to arbitration,* unless such 
matter can be separated without affecting the deter- 
mination of the matters referred; 

(б) where the award is so indefinite as to be incapable of 

execution;^ 

(c) where an objection to the legality of the award is 
apparent upon the face of it.^ 

[18T7-S. 520 ; 1859— S. 323.] 


Synopsis 


Nole No 

Legislative changes 1 

Scape of the Paragraph 2 

Award leaving undetermined any of the 

matters referred to arbitration 3 

Award determining matter not referred 
to arbitration 4 

' Where the award is so indefinite as to 
be incapable of execution ‘ 5 


Note Ne 

Where an objection to the legahlf 

the award is apparent upon the face 

of It j 

Remittal of private awards ^ 

Limitation . 

Appeal jQ 

Revision •< 

Arbitration under other Acts 


Other Topics 

BemitUl of aMird in part See Isote 2, ZHs (S) to (5) 

1 Legislative Changes , 

The words ‘‘unless such matter can be separated without aSecting the 
of the matters referred in Cl (c) b3>e been nenl; added 

2 Scope of the Paragraph < 

Paragiaph 12, ante, enables tbo Court to modify or correct an 
under certain circumstances Tbis Paragraph empotvers the Court to remit 
award to tlio fliiifiafor /iiTHse// for reconsideration \yhore there are omissions 
defects therein which are such as cannot be modified or coneoted b> tiio 
Itself under Paragraph 12^ The Court is, however, confined to the spcci — 
grounds mentioned in this Paragraph and has no power to remit an auar 
other grounds ^ . 

There is a difference of opinion as to^'hetbnr thn Cniirt can remit 
award in pai t only and treat tho award as to the 
to the High Court of Allahabad there is no 
Sch II, Para 14— Note 2. 

1 (1807) 7 Suth W R 40G(40G, 407) 

2 (18S1) 3 All 030 (042) 

(1935) 1935 Lab 113 (111) Court rcnJiUmg 

auard nben none of the gronnds 
mcutioneJ in this section existed— 

Court acta vutbout jurisdiction 
(1913) 13 lud Cas 530 (523) 14 Oudb Cas 

303 
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pottion of an award only may be remitted * It is impossible to say for any 
per&on wbo is not tbe arbitrator, bow tbe arbitrator proceeded to frame bis award. 
It may he that the portion objected to has an intimate connection with the 
portion which is not objected to The arbitrators, therefore, must be given a free 
hand to recast the award” * The Judicial Commissioner's Court of Sind has held 
that where an award is bad as to a part only and is sent back as to that alone, 
the arbitrator is functxis offtcto as to thogood parts and cannot alter his judgment 
as to them ® It is submitted, that the former view is correct When the Court 
decides to remit the award under this Part^raph, it is not 6nal® and so long as it 
IS not dual and is in the hands of the arbitrator, it can be altered by him 

Tb© Court baa a discretion to remit or not to remit an award ^ Thus, 
where there is any circumstance m the position of the arbitrator such as 
tends to produce a bias m hia mind, the Court will m its discretion, refuse to remit 
the award to the arbitrator for reconsideration ® 

3 Award leaving undetermined any of tbe matters referred to arbitration 

Where the arbitrators ha\e not, in tbeir award, decided any matter refeited 
to them, the Court may. under Cl (a), tcmit tb© award for reconsideration ^ The 
grouud upon which an award which does not dispose of all the matters referred 
has been held to he invalid appeals to be that there is an implied condition that 
it shall do so * But it is open to the parties to waive this condition * Thus, 
where all the parties agree before the arbitratoi that an incomplete award may be 
made or where they all represent that there is no longer any controversy between 
them upon a particular point, the fact that the award is incomplete or silent on 
such point will not vitiate it * An award cannot be said to he incomplete because, 


tbe date of the award aod the date 
of tb9 applicatiou to file it la no 
ground 

(ICIIS) 16 led Cas STS (oTS) (Had) The pas 
sing of a conditional awaid is no 



{Compare S 10 of tbe foglub Arbi 
tration ^ct 18o9 ivbjcb runs thii<i 
— Iv. lAr t'i'-.a'i sS. ai\A 

traUoc tbe Court oi a Judge maj 
from time to tune remit tbe matters 
referred, or anj part of them to tbe 
retouMdtration of the arbiliatois or 
umpire J 

7 (1031) 1931 Lab 215 (21G) 

{See also (1933) 1933 Mad 607 (G^O) In the 
absence of objection part). Court 
IS not bound suo intllii to remit 


6 . > 

Note 3 

1 (1631)3 U128G(291, 292) 

(1933) 1933 Lab 530 (532) Question re- 
ferred to arbitration — Arbitialots 
gmug oul) provisional order leav- 


ing cettam question to be decidod by 
Court — Award should be remitted 
for reconsideration 
(1025) 1925 All S03 (394) 

(1916) 1918 Cal 247 (2l7] Bcferen^e autho 
tisiog to proceed er par fe if a party 
absent— One party absent— ArbJtra 
lor s award without exidtnce — Held 
he should have heard the evidenie 
of the other side and therefore re* 


[See (1870) 14 Suth W R 247 (218)] 

2 

3 


' (See also (1925) 1925 AIJ 103 (IOC) 
Omission to partition one item of 
property on actount of impossibilily 
does not vitiate auatd] 

(1919) 1919 Cal 1030 (1031) ^\ here some of 
the matters referred to have not been 
decided, the Court cannot allow a 
party without the consent of the 
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IQ a suit mvoh mg a number of issues the arbitrators hare not given a decision on 
each of them It is enough if they give a docisioo on tho whole matter m issue 
botwcea tho parties ^ 

4 Award determining matter not referred to arbitration 

It is a fundamental principle of the Law of Arbitration that the submission 
furnishes tlie source and prescribes the limits of the arbitrators authority and 
that therefore the award must conform to the submission both m substance and 

in form ^ Consequently if the award decides matters not within the scope of tl e 
submission it is void as regards the portion in excess of the submission II such 
portion IS however, separable from and independent of the remainder effect can 
bo given to the rest of the award but if the extraneous matters cannot be so 
separated without affecting the determination of the matters referred the Court 
may remit tba award for reconsideration * 

5 where the aw&rd is so indefiniie as to be tocapable of execution 

An award to be capable of execution ought to be certain so that do reason 
able doubt can ansa upon the face of it as to the arbitrators meaning or as^to the 
nature and oxtont of the right and duties imposed by it upon the parties The 
fact that a particular expression used in an award is capable of more than one 
interpretation dc’S not show, that it is so indefinite as to bo incapable of 
tzoa * Whore the arbitrators give tbc method for calculating the amount awama 
without specifj mg the actual amount due the award can be considered as suffici 
cntly certain inasmuch as tbo actual result can be worked out ’ 

6 Where an objection to the legslitjr of the award it apparent upon the I*" 

It has been seen m Note 10 to Paragraph 1 ante that parlies f 

submit questions of law as well as questions of fact for arbitration and that t 
arbitrators have jurisdiction to decide tbo same Where they so decide a question 
epecifictllj submitted to thorn for decision but such decision happens to he erro 
neous in law it cannot nevertheless be said that there is any error apparent on ^ 
face of the award, ^ and the Court has no right to sit in judgment over the views o 
tho arbitrator * 

JtluUralton ^ ^ 

S sued V and others for a slnre in the family properties V contended in 

S was born Wind and that tborofore be was i ot entitled to any s! are ^ 

ytindu Liw Tile suit was then referred to arbitration and the 
awarded 5 a life u terest lo a fojrtb share of the pioyeities subject toi 
jnj? an Absolute interest in case lie married It was held that the awai 


Note 5 

: UCIC) 191C Oudh IGO(lGl) 


among Jiurmans 
(18-3 80)2 All 181 

(I 25) lj25Sind ojih Cu 

(1910) 191C Oudh {2si) !•> 

Js = .1.0 iWlI 1031 0.3U 0 PI ‘ 
LacL 12<) -r, T 1 ipp 51 

2 (1C02)29 Cal 107 (I'll) ^ 

(1918) 1918 Mad 2J0(1W ) y J lOil 

3 (1918) 1918 Mad 230 (23 ) *1 ^ 
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But ^^be^e a question o{ law is Dot specifically submitted to the arbitratois 
for decision ind they st ito a ivroDg legal ptcpcsilioD and base their award on the 
matters referred to them on such proposition, there is an error of law on the face 
of the award * In Chamsey Uhaja and Co, Ltd, v Jiiraj Baloo Spinning and 
Ibcavjjiff Co , Ltd ^ their Loidships ofiho Pmy Ccuncil olseried as follows — 

' An error lu tin On the face ol tlie avard means, in then Loidshi^a ^icw that you can 
find in the avatd or a document actual)} incorpoialed the e(a, a^ for luslauce a note amended 
by the arlitiator <tating the lea^ocs for his yucimect acme legal pioic ilicn uLuh is the basis 
of the auatd and which tou can ea} is erionions 

Illusitahoiit 


1 an arbitrator states a ffecial care ard gets an oyinicn of the Court In mating 
iheawiil he <'tatca that opinion and bases his awaid upon It Qhe appellate 
Court finds that the opinion as giTen is ctiolcovs Theie is an error in law on 
the face of the award which will entitle the appellate Couit to leniit the awaid 
for reconsideration ® 

2 A reference wac made to aibiliators to dicido family properties between a Hindu 

father and hia sons The eldest son had assisted the father to attain success in 
hu hu'^iness ard thus to ac<)Uiie the piopeity In consideiatiou of that the 
arbitrators awarded him Its 11 tCO id ctccss of his shate de«ciibiLg it as jyeslila 
Ehajam It was held that though ue luleof Jynhta Bhe am is obsolete 
and illegal the mere use ol the teim lo the award did cot makL it illegal when 
the Court is satufed that the eiti a amount was really gnen to the eldest sou foe 
s*rMces lendeiod ^ 

af''o tbe UDdermeutioDed caees^ as to what is and what is not illegality 
apparent on the face of tbo award 


An arithmeticol error m the award mad© by tbe arbitrator in arritirfi at the 


4 (ig2a] 192s SiDd 186 (168] 19 Smd L H 81. 

6 (1928) 1923 P C C6 (CS) 47 Pom 8.8 80 
Ind ipp 8‘’4 (PC] Heteising 1920 
Pom 286 44 Lorn 'bO TIucaie 

ha» hurt folloucd «n t)e fotomng 


CC ^sni gtns'nei "i 

6 (1912) 1912 A C C"3 British WestiDghon*’e 

Company v Lodergiound Hleciuo 
Hallway Company 

7 (1930) 19 0 Mad 33 (41) 

(1926) 1925 Mad CCil tCOl, C02) 

8 (1809) 1869 Fun Be ho 12 Open disregard 

by arbitrators of proced law or custom 
Is a good ground for icmittiug tbe 
award 

(1933) FtiS All ^50 (‘’5') Befcienre of 
dispute to arUtiation — Lclcndunts 
subsequsct statement that if plain* 
titl made certain statement on oath 
decice might bo pac ed as prajed 
for in plaint — Plaintiff making 


requited statemej t os oalh— There 
IS CO tompiciLiso asdetLed in 0 23, 


(1939) lo39 8iud 2 0 (.Cl) 27 hind L R CO 
Pxituioii suit — Question whether 
matuage expenses of plaiutih should 
be piovided foi was lefeiicd toaiU 
Untiou — Arbitrator awaidiug for 

f laiutifl — ho enor appaient on the 
Me of the rccoid 

(1808) lb68 Fun Re Iso 101 Award allow 
ing set ol! iouodcd on wagciing 
iiausiction is illegal 

HDlti) hind % T (b > Award when 
of 

rd 

ly aiUtrntois aloig with soma 
oihcis Comes undei Cl (c) 

(I6i2118 2 lun Re .No 3 paged Ham 
tiS and one defendant agiced to 
reference — \waid against all defen 
dants lb illegal 

(1923) 1923 Cal 135 (136) Piitale award 
made after institution of suit 13 
illegal 

1918) 1915 Cal 745 (T^c) 

1884) lebl All W M 43 (44) 

(1908)30 All 305 [30.1 
(1124) 1924 Cal 1C51 [ICSS) 


P 
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sums due by one party to another is not an illegality apparent on the face of the 
award ® 

It has been already mentioned above that an error of law, in order to vitiate 
an award, must be apparent on the face of the award or some other document 
attached to the award Thus where a dispute arising out of a contract is re 
ferred to arbitrators and a reference is made in the award to a contention of one 
party, it does not open the door to seeing first what the contention is and then 
going to the contract on which the rights of parties depend to see if that conten- 
tion 18 sound Similarly, where an award makes an allusion to the contract very 
guardedly and for the purpose only of ear marking the origin of the dispute in <iue» 
tion it does not enable a party to contend that the contract was incorporated into 
the award by the reference mentioned above and then to say that the award dis 
closes an error in law in construing the terms of the contract 


7 Remittal of private award* 

Where an awaid is made without the intervention of a Court and an 
application is made under Para 20, tnfra to file the award, the Court may under 
Para 21, file the award if no such ground as is mentioned m Paras Uacdlui* 
proved Dut the fact that there are any of the grounds specified m this Paragrap 
docs not empower the Court to remit the award for reconsideration of toe 
arbitrators as in the case of an aivard made through the mterv eiitioo of the Court 
Tnerefore, if the award leaves undetermined any of the matters referred o 
arbitration* or is so indefinite as to be incapable of execution* the award is \ 
and the application under Para 20 must be dismissed But where the 
determines any matter not lefctred to aibjtration and such 

separated without affecting the determination of the matters referred, the « ^ ^ 

award is not invalid and the decisions on the portions in orcess of the authority 
the arbitrators can bo treated as null and void * 


9 (1925) 1925 Lih 80 (80) 

9a (1924) 1924 S nd 117 (119) 17 Sind L B 80 
[Seo also case* cited in Points (S) 
and IS n] supra) 

10 (1923) 1923 P C C6 (09) 47 Bom 578 50 

lud App 324 (P 0) 

11 (1927) 1927 P C ICl (105) 54 Ind App 427 

21 Siud L R 101 55 Cal 126 (P C) 


(1920) 1920 XU 45 (l5) 42 All 
(1913) 19 Ind Cas 941 (913) (Cal) 

(1919) 1919 Nag 131 (133) 

(1925) 1926 Pat 810 (816 918) * f/* “ ^ 
1923 Pat 4,0 and 1913 rat 83 -ut 
follolLCd 

(1929) 115 Ind Cas OSO (PaO 


Note 7 

1 (1927) 1927 Ball 317 (348) 

(1925) 1925 Lah 80 (SO) 

(1914)1914 Lali 430(410) 1913 Pan Re 

No 92 

(1881 82) f. Bora 003 (009) 

(1910) IJluOudb ICO (161) 

(1912) 14 Ind CiB J78 (978) (L B) 

2 (1911) 10 Ind Cas 450 (453) (Cal) 

(1881 1882) 0 Bora 003 (008) 

(1911) 1914 Lah 430 (440) 1913 Pnn Ea 
No 92 

(1914) 1914 L B 40(41) 9 LB U 68 
(191C) IJIG \U 113 (US) 38 XU 3&0 
S (IJ'C) lOlC Oudh ICO (ICl) 

4 (1902)23 Cil 8u4 (SOJ) 29 Ind Xpp 1C3 
10021 uu lie No 87 (P G) 

(1919) 1019 Cal 529 (600) 

11914) 1914 P C lOo (lOG) 3G All 33C 17 
Oudh Ca» 120 (PC) 

(I 32) 1 132 \)l 151 (156) 


1915) IJ15 Lah 

\ I Ui 1 un 1 « 

1914) 1914 Lah 4il (I'-l t-* 


(1J19I W18 I***’!^) “ 

(U23) IJ’3 Rang 139(130 * 

1^7) 
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8 Lim>t*lion ] 

Article 158 oi the Limitation Act does not apply to proceedings under this 
Paragraph and, theiefore, there is no peiiod o£ limitation for making an application 
under this Paiagraph to remit an awaid lor the reconsideration of the arbitrators ^ 

9 Appeal 

\n order remitting* or refusing to lemit* an auaid for the reconsideration 
of the arbitiators is not appealable Wheio an award is remitted under this 
Paragraph and the arbitratora refuse to reconsider the award which consequently 
becomes void under Para 15, tnfra and the Court ultimately passes a decree on 
the merits, the legality of the order remitting the award may be challenged in an 
appeal against the decree * See aho S 105, Note 6, Pt 3 But where after 
remittal, the arbitiators submit a fresh award and the Court passes a decree m 
accordance with the revised award no appeal will he from such decree on the 
ground that the ordei of remittal under this Paragraph was wioug and that the 
original awaid ought to have been accepted and acted upon * See also notes to 
Para 16 infra 

10 Revision 

The High Court cannot loterfcie in revision with an older of the Court 
remitting an award for reconsideration of the arbitrators * 

11 Arbitration under other Acts— Srr Note <> a to Para 1 

In an arbitration proceeding regarding boundary disputes under S 120 of 
the Bombay Land Bevenue Code (V of 1879) the Superintendent of Surv e> or the 
Boundary Officer IS empowered to remit an award for the reconsideration of the 
arbitration committee for aa> of the causes set forth in this Paragraph 


P. 15 . 

Grounds for 
ting aside award 

nameh : — 


[S 521.] (1) An award remitted under Paragra23h 14 ^ 

becomes \oid on failure of the arbitrator or um- 
'* pire to reconsider it But no award shall be set 
aside except on one of the following grounds 


(a) corruption or misconduct® of the aibitrator or um- 
pire ; 

Qi) either party ha\ ing been guilty of fraudulent conceal- 
ment ot any matter -w Inch he ought to ha-v e dis- 
closed,*® or of wilfully misleading or deceiving the 
arbitrator or ijm 2 >ire; 

(c) the award having been made after the issue of an 
ordei by the Court supeiseding the arbitration 
and proceeding with the suit oi after the expira- 
tion of the period allowed by the Couit*- or being 
otherwise invalid 


Note 8 

1 {1033) 1930 \11 G48 (049) 

(1919) 19U 5Iad 877 (8<7) 

Notes 

1 (1881) 3 All 63G (039) 

2 (19l4) 1914 CaU97 (4981 

(1912) 15 lud Cas 573 (573) (Had) 
(16S1) 7 Cal 490 (493) 


3 (1899) 22 Had 202 (204) 

(1881) 3 All 036 {i>42) Per Oldfield J 

[But see (1933) 1933 Lali oiO (531) ] 

4 (1908) 31 Had 479 (481) 

(1925) 1925 Lah 207 (2C7) 

(1870) 18"0 Pun Re No 04 (P B) 

Note 10 

1 (18&8) 18S8 All W N 123 (123) 
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(2) Where an award becomes void or is set aside under 
clause (1), the Court shall make an order superseding the arbitra 
tion and in such case shall proceed with the suit 
[1877— S 521; 1859— S 324] 


Synopsis 


Nate No 


Legi$lative changes 1 

Procedure in inquiry under thisPAr^ 
graph 2 

Refusal to reconsider award remitted 3 

Grounds for setting aside award 4 

(a) ' Corruption or miaconduct 5 

(0 Acts amounting to miscondnct 6 

(ii) Acquiescenco m acts amounting 
to isi conduct 7 

(ill) Acta not amounting to miscon 

duct 8 


AoeNj 

(iv) Evidence of arbitrator S 

(6) ‘Erauduleut concealnieut of acj 
matter which ho ooglit to tare 
disclo ed ' 

(c) Award made after order snpcr'ediDg 

arbitration 

(d) Award made aftortha expiry of tue 

period allowed by the Louit. 

(r) “Eeing otherwise invalid ” 

Apf eal 


13 


15 


Other Topics 

Appeal from decree based on award See Motes Limitatiou for application to set aside avsid. 
to Para IG vifra See Moles to Para lo infra. 

1 Legislative changes 

1 The woids and no award shall be valid unless made within the period sllowea ey 

the Conn ’ which occurred at the end of S 621 of the old Code have been oiBi 
ted and the woids or after the ezpiraiioo of the period allowed by the 
being otherw ise invalid have been newly added at the end of CL (ej of ssb-S I A 
See Motes 1.2 and 13 xnfra, 

2 Sub 8»ctioa (2) is new 


2 Procedure in enquiry under this Paragraph < 

Where an applicattoo >s made to set aside an award on any of fbo 
mentioned in this Paragraph, the Court is bound to allow the spplicao^ aa 
opportunity to produce evidence to substantiate his objections^ and to enqu’r® 

the allegations made by him* The burden of proving such aliegatioas is on 

person seeking to have the award set aside ^ 

A partj ID who«e fatovr an award has been passed cannot object tbercto on 
the ground that the arbitrators exceeded their jurisdiction * . 

An order deciding objections to an award under this Paragraph 
with the provisions of O 20,11 $, nnfe and tho Court should state its finuiOo 
decision on e-ch separate issue with reasons therefor ® 


3 Refucal to reconsider award reinitted Ji<ratl 0 n 

If an award has been remitted to the arbitrators for their recoosi 
under Para 14 ante and tie arbitrators decline to submit a fresli • 

award becomes void and the Court has no alternatn e but to tr> ibo j i 

It IS not necessarj in such a c..se for the Court to find corruption or nnscon — ^ 
Seb tl Faia 15— Note 2 (191SJ 1018 Sind If Sind L B ' 

1 (lOI"*) lo led Cas 67 (oJ) (Lftb) ‘ 

4 lud Cas ooS (661) (Lab) 

2 (1S>0) 18-jJ lun Bo No 12 
(la C) 2 N W P II C U 211 (213) 

" (1J14)IJU P C 105 (10 ) CO All 33a 17 
Oudh Caa 120 (P CJ 
(IJ.I) I02t All 'bS (7 Sj) 4GAUCS& 

(IJ 1)C4 Ind Css 700 (<07) (\U) 


4 (IS27) 1927 hind 200 (20b) 

5 (1336) 1935 All 519 (519). 

Note 3 

L (18S") IG Cal ECO (S03 SIO)- 
(16051 3 SulU W B 103 (IGj) 
(1693) lfiJ3 All U N 
2. (1607) 7 Sulb W U lOo (10»)- 
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But where the arbitr.Uor3 after remittal reconsider the matter to the best of their 
ability and come to the same conclu<«ion, the award does not become void * 

4. Grounds for setting aside award 

An a^iard can be set aside onlj on one or more of the grounds mentioned in 
this Paragraph * Therefore a provision m the agreement of leference that any of 
the parties might object to the awaid on any account is ulha vira and contrary to 
the procedure prcacribed by this Paragraph * 

As to the several grounds on which an award may be set aside see Notes 5 
to 13, tnfra. 

5 “Corruption or misconduct ” 

The word ‘‘misconduct’ when applied to the proceedings of arbitrators does 
not necessarily impl^ moral turpitude, it is used in the sense of breach or neglect 
of such duties and responsibilities as devolve on the arbitrators acting judicially 
and as the Courts of Justice expect from them before allowing finality to their 
awards^ In other words it comprehends action on the part of the arbitrator 
which, upon the face of it, is opposed to all rational and reasonable principles that 
should govern the procedure of aii\ pcison who is called upon to decide questions 
in difference referred to him b\ the parties* 

The word “corruption necessarily implies misconduct but “misconduct" 
does not of necessity impi) corruption Thus an awaid mav bo set aside on the 
ground of miscouduot which does not amount to corruption * 

Wbeto it IS proved that an arbitrator has been guilty of misconduct, it is 
not neceasary to piove prejudice in order that the award may be set aside, but the 
irregularity may be cured by waiver* 

6 A«ls amountins to miieonduet 

We now proceed to discuss some instances of misconduct justif>ing the 
setting aside of an award under Clause (a) of this Paragraph — 

(l) Where more than ooe arbitrator IS appointed, the pieseuce of all of 
them at all meeliogs and, above all at the last meeting when 
the final act of arbitration is done, is essential to the validity 
of the award Therefore the absence of some of the arbitratois 
at some of the meetings is misconduct within the meaning of 
this Paragraph * The reason is that m such cases the parties 


3 (1331) 1831 All W N 25 (26) 

Note 4. 

1 (1924) 1924 Cal G33 (G6S) 

2 (1910) 1910 Pdt 190 (1921 1 Pat I; Jojr 306 

N^le S 

1 (1837) 9 All 2o3 (230) 

(183J) 12 Mai 113 (113) 

(192 ) 1923 Born 19 (50) 52 Bom IIG 
(1920) 192j OudU 307 (309) 1 Lu*V 139 

[S39 also (1035) 1935 Com 127 (130) 
59 bom 233 li oppactuuil; la aQoi 
dei to oils siie to get livamtags 
wiili arUlrator over nnoiliar, aol it 
there u possibility o( such aJTia* 
tags inflaeaciiig miad of artatrilor, 
pro.eaiiogs are viiiatel— Acbitratoe 
senJiug for one of parties merely to 
sort pipers, held dii not amount to 
mucoadusi] 


(ISbJ) 1839 All W N 124 (125) 

(19031 30 Gal 397 [400) 

(1931) 1931 Mad 61J [(»21) 

Note 6 

(1835)7 All 523 (523) 

(U32I 1932 Mad 157 (157) 

(lJ3l) 1934 Rang 24 (IS) 12 Rang 123 
Awird signed by (our — Mealing of 
ouly three — X iftli not guen notisa 
of proposed meatiug — Award is not 
\alid — Kefjsil to sign by fifth at 
place where arbitrators had assem- 
bled for some othsi purpose does uot 
alTect g jQstion 
(1339) 12 Mad 113 (114) 

(1319) U19 Mad 677 (877) 

(I9la) 191B Oil 855 (8 Sj) 

(lOll) 11 lud Cas 898 (899) (Cal) 

(lOOo) 2 Cal L Jout 6l (Gl) 

(1902) 29 Cal 35 (38. 40) 
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ULtond that all the persons to whom the reference is mada shall 
meet and discuss together all the matters referied and that the 
award should^ be the result of their united deliberations Thu 
conference and deliberation m the presence of all the atbitii 
tors are the aery essence of the arbitration and the solo reason 
why the award is made binding The facts that the agreement 
of reference provided for a vahd award by the majority of the 

arbitrators and that a majority of them were present at all tbs 

meetings will not make the award valid * Similarly where » 
reference was made to three persons and the award purported 
to bo made by four persons, it was set aside on the ground that 
the association of the fourth person might have influenced the 
decision of the others * Tiio absence of an arbitrator at some of 
the meetings does not however amount to misconduct if the act 
done at such meetings is not of a judicial nature, but merely 
ministerial in its charicter * 

As to the validity of an award made by a majority of arbitrators, see Ilote 2 
to Para 4 , 

(2) “ If irregularities m procedure can be proved which would 

to no proper hearing of the matters m dispute there would 6 
misconduct safficiont to vitiate the awaid without any imputation 
on the honesty or impartiality of the arbitrator * 

(3) The ordinary rule is that an enquiry before the arbitrator i* 

assimilated as neai as may be to the proceedings on a trial m 
the Courts Therefore if the parties are not given notics o i 
any meeting at which they should appear and icpresoot tbcir 
case or are not given a fair and reasonable opportunity to 
their case, that would amount to misconduct on the part of 
arbitrators ° But the omission to give notice of a mooting » 
a party who had, piior to such meeting, notified to 
arbitrator hts withdiawal from t he submissinn. doe» notjf} * 
(1874) 22 Sath av K 418 (4ia) [See (1935) 1935 All 90 i91t Ub‘»* 

(1890) 14 Suth W 11 211 (212) tors arnting at decision 'it . * 

(1807) 8 Suth W B 171 (172) for biguing ‘ward — One ol io 

(1882) 1832 Pun He No 55 pigo 158 cbanBing liis miud lud not 'p » 

(1922 1922 Oudh 27G (277) 26 Ondli C-is 1 it— No misconduct is eonstituu i 

(1915) 1915 Oudli 110 (111) 2 (1918) 1918 Cal 8Co (SGo) 

(1898) 1 Oodh C3% 181 (182) (1932) 1932 Mid 157 (1ST) 

(1919) 1919 Pvt 74 (77) (1921) 1924 Ran" 153 (154) 

[Sea (1918) 1913 \ll 420 (427) Ml (1918) I9l3 All 274 (275) 

arbitrators ictmg — tailuro of ouo to 3 (1876) 7 N W P H C B '* 

sisn doe* not maks award invalid ) 4 (1924) 1924 Mad 274(277) lltcci ^ jj 

(1920) 1920 Lab 229 (232) 1 r,ah 481 statement and doi,uiiieais 


(1874) 22 Suth M R 418 (419) 

(1890) 14 Suth W R 211 (212) 

(1807) 8 Suth W B 171 (172) 

(1882) 1832 Pun He No 55 page 158 
(1922 1922 Oudh 27G (277) 26 Oudli Cas 1 
(1915) 1915 Oudh 110 (111) 

(1898) 1 Oodh Ca^lSl (182) 

(1919) 1919 Pat 74 (77) 

[Sea (1918) 1913 \ll 420 (427) Ml 
arbitrators ictiug— tailuro of ouo to 
sign does uot make award invalid } 
(1920) 1920 Lah 229 (232) 1 r,ah 481 

Auaid not signed at same time on 
the s lino day by all the arbitrators 
— It IS not iiiialid 

(1833) 9 Cal 90o (007) 2 out of 5 arbitrators 
ceased with consent of parties — 
\ward valid 

(1930) 1930 Siud 190 (192) Both arbitrators 
pleaders— One appearing for another 
in other cases— Award valid 
(See also (1934) 1934 Bom C (9) It is 
not liouoscr ncccAsar) tbit^l the 
arbitrators should sign the award In 
the pre tnee of each other] 


rd 

out taking o'lJciieo pjfty I® 

giving op^rumtv^jj 
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%.\lidato the award ^ Tbo . aibitratois can inaLo- an e® jJar/c award I 
i{ the parties do not attend tire hearing after receipt of suffi- 
cient notice ** 

( 4 ) The refusal of an arbitrator to caammo witnesses produced by 

cither part) is misconduct within the meaning of this Para- 
graph ® In order to impeach an award on tins ground it must 
bo shown that a witness was distinctly tendered to the arbu 
trator.'*^ Put it is not misconduct to refuse to admit evidence 
which wis unnecessary and which would not have in anj way 
liclped or affected the decision 

(5) \n arbitrator ought not to hear or receive evidence, oral or docu. 

nientarj , from one side in tho absence of the other It has, 
however, been held by the High Court of Madias that there is 
no misconduct where an opportunity was given to the other side 
of meeting and answering such evidence Similarl) if tho 
arbitrator tikes evidence in the absence of the parties with 
their consent'* or where one of the parties deliberately absents 
himself from tho bearing'* the award made tlioicaftcr is not bad 
for misconduct 

(6) It 14 misconduct on tho part of au arbitrator when ho examines no 
witnesses where tho nature of the dispute is such that it could not 


ZBlSCOudUCt 

(lb00)3CalW 501 (309) 

(1927) 1927 Lvli 347 (34s) 

(1922) Ca Iiid Cas 677 (67b) (Lab) 

(1921) 1927 2.1-vd NS N 917 
(1921) l'J21 bind 27 (2b. 29) 17 Sicd L R 

172 

(1920) 1020 Cvl SSa (3o7, 3S3) 17 Cal 29 
[See (1919) 1919 Had 1029 (1093) 
lo the cue of a inmor arbittatot 
cacsot protect nuuoc s intervst b> 
removing v defaulting guardian but 
should idjoutn proceedings lor 
-ecunng proper rcprc'entalioii of 
minor ] 

(1918)1918 Cil 62J (529) Oral nolite is 
eufScicnt 

(19IC) 1010 All 278 (2i>3] Absence of notice 
of a meeting at nbidi do evidence is 


(See (1933) 1933 Sind 300 (SOI) 
Parties gireii opportunity to pro 
due© evidence — Evidenconot proof 
duced— Arbitrators are not guilty of 
miavonducl in docidiug on the eri* 
deuvo already on lecord^ 

10 (1912) 13 lud Cas Ibl (Ito) (Cal) 

(1917) 1917LBC8(71) 

11 (1909J 4 lud Cas 1161 ( 1162 ) 3 W L R 

104 

(1918) 1918 Cal S9J (400) Vibitritor can 
decline to suimnou witRcv»p« )n ihe 


13 


I 



arbitrators tbit they were prepared 
to receive evidence does not render 
iward invalid 
7 (1900) 29 Had 44 (45) 

(1914) 1914 U B 53 (54) 

(lOlG) 19IC All 278 (282) 


• I 3 , 93 
e party— Mo mis 


(64S)] 
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bo determined withoat evidence ** 

(7) An arbitrator who mates private inquiries and bases his award ob 

Such information which the parties had no opportunity to cbtcb 
Is gmlty of legal misconduct But wheie the parties agree to ts 
bound by the decision of an arbitrator m whatsoever manner ie 
might sea fit to arrive thereat, the award will not be bad if based 
on private enquiries of tho arbitrator 

(8) Ordinarily, an arbitrator has no right to decide a matter referred 

to him on his personal knowledge and an award based on saeb 
knowledge cannot be maintained But where the submissioD 
to arbitration gives him povs<»r to decide a case upon bis oho 
personal Icnowledge** or where a particular arbitrator has beea 
selected only because of his personal knowledge of tbs maUen 
in dispute,*® it 13 not misconduct on the part of the arbilrsto 
to import into the considerition of the case his own p^rsocaJ 
knowledge 

( 9 ) An arbitrator has no authority to delegate his functioes to » 

stranger’^ except the performance of acts of a merely miuisteriaJ 
character 

been substaDlially afiectea by 
kubwJedge 

(mC) 102b Mad 753 (75i) 

(19SM 1925 Mad 1085 (1087) 

(1020) 1020 Nai? 120 (WOj 


(1015)1015 Cil 713 (7U) Au arbilnlot 
acts iUosall; in not disclosing 
to tliB parties tUQ doc-imeois on 
nliicli ho acts 

IS’9 Il02l| 1921 Mad 271 (272) 

Sach knovilcdgo cominuDicatikd to 
CO arbitrators in the presence of 
parties — Iward is valid) 

(1922) 1J22 Lali 480 (l80) Inquiry made 
in the pcccenco o( pitlics— A not 
objectionable 

(1025) 1025 Ruig3S3 (330 3 Rang 387 

Arbitrators not acting upon sjcb 
knoivIol{:e~Award is not vitiated 
IS’8 (1935) IJ35 I'esli 63 (71) 
IhoJgli private enquiries mad© by 
arbitrnlor, award basei inoroly on 
docamoDlary ovidcnca is not 
Mil ilel) 

17 (1922) 1022 All 09 (GO) 

(IJ2C) 1020 Oodh 333 (331) 23 Ondli Ca# 

259 

(Sea (1923) 1927 Mad GOl (702, SOI) 

47 Mad 30 Bat gjardun o( n minor 
Cannot so agree, tliojgh an adult 
Can do mo] 

18 llOlO) 1 IIJ All 1)3 (09) 42 All 135 

(1J35) 1035 Mad 152 (155. 15j) lijt Coort 
viill not lutoiloio unless award baa 


lWa)19S3Mia«(S0 Ml 

minor can consent W 
decision on pcrsonsl kooMU^** 

20 (1920) 1920 Bom 627 (620) , „ttl, 

(1935) was Mad 152 1155) “ i,„uU 
m aatli cas.a tli.l 
toll Iko patlioo »li.l r 

kaowJeJgo is and gi*® ^ 
tuuily to rebut it i,»jtr»tors 

(1929) 1029 Mad 111 „f pefson*! 

selected on accojat ,n nn-lff 
knowledge— Used 
standing and appreewimg 
—Held award not M j4 

IS’o (lOSl) 1931 Cul 53 li I 
Cal 2C0] „ „ .10 

immnir. Bom 4 (7) 41 Boro 5 ,„j 


(Soa" (1910) 5 In3 C«‘ • 

Bom CIS Atbilt'lof n-nis 

witness wbowu •» 

and evalualc-~l(cld “ 

of nutliorityj AppJ5^ 

[IDCJI 2D C»1 651 (sal) 'cf 

:.935)!Sffii:‘5«“^i;;v;,;,i,.^.- 

1833) 1839 Ton Ita • 
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It IS diQjcult to piescrike m geueial teims the precise length to which p 
an arbitratoi ma> go in seeking outside advice upon matters 
of law Wheie he merely takes advice upon the general Rules 
of law bearing upon the case and does not leave to an outsider 
the buiden of deciding anj li^sne m the case instead of exercising 
his own judgment theicon, it cannot bo said that the award is 
vitiated bj misconduct “ In such cases it would be prudent 
ana discreet foi aihitratois when the> desire to put themselves 
on the best footing of information as to matteis of law to ask all 
the parties to be present when thej communicate with any gentle 
man whom thej ma^ set upon that subject ** 

(10) here an arbitrator is indebted to one of the parties at the time 
of reference oi becomes indebted after the reference^® or has 
a personal interest in the subject matter of the dispute*® or 
wheie he has come to know of the facts of the case in the 
capacitj of an advisor of one of the parties^^ and wheie such 
fact IS not disclosed to the other part> the award is vitiated by 
misconduct But a pleader is not incompetent to be an arbitrator 
simplj because he wvs engaged hj one of the jiarties as his pleader 
on some former occasions ** 

(11) ^^he^o an award is made attei a delay of five >ears it will 

amount to misconduct unless the delaj is properly explained 
The reason is that it is the duty of the arbitrator to see that the 
proceedings are conducted with reasonable diligence and not doino 
so IS a failure in his ordinary duties as an arbitrator But where 
delay m making an award is caused by the voluntaij absence 
of one of the parties that party cannot impugn the validity of the 
award on the ground of delay 

(12) Where the decision of an arbitiator is perverse it amounts to 

misconduct on the part of the arbitrator 

(13) Where one of the arbitrators is guilty of misconduct in laving 

accepted an illegal Bi^atificatioa from one of tlie parties the 
award ought to be set aside in its entiiety inasmuch as it is 
difficult to say how far the other arbitrators were influenced by 
the biased and interested opinion of one of them 
See ahn Note 8 mfia and the undermentioned cases 

iffirmed in 2J Cal 8o4 (PC) on Jj (I8i5) 1875 Pun Re No 41 page 119 DcUj 

peal owing inerelv to mattei t on and 

23 (1931) 1931 P C 259 (293) 53 lad App 3*11 failure to attend on 2 or 3 succeisi e 

(I C) 

(1925) 1925 Pat 4G5 (4GG) 

■ p 16S « 

p 1G8 Irary to all tile evidence wjjicli they 

) 

) .15 

Reference of dispute is regards 
29 (1928) 1928 Bom 49 (50) 52 Bom IIG managemeut— Scheme— Arbitrators 

[See (1912) 13 Ind Cas 48 (49) (All) appointing themselves as managers 

Delay wwedbj parties objecting] — Vwatdisbad 

C P C 378 d 379 
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7 Acquiescence in acts amounting to jnisconduct 

The pimciples mentioned tn Note 6, ants m lelation to the vinos 
instances of misconduct must be nndeistood subject to the quilificatioa tha 
the parties may agree that a lefeience may bo conducted m a piiticularwiv 
It IS also well settled that an objection to tUe iiiOoUhr oi impioper conduct u 
an arbitrator may bo waived by tbe paities eitliei expiesslj oi b> coudti 
pivjv ided the paiti waiving it has full Jmoivledge of the defect ^ This is bisoJ oi 
the principle that Courts will not permit a pxity to he bj oi act m an indecuve 
manner so as to obtain the benefit of the award if it is m his favour aiJ 
endewom to set ifc aside if it is not * Thus whete one of sereial iibitritor^^ 
absent at some of then meetings and a paity puticipates m subsequent proceuJ 
mgs without objecting to the itregnlanty* or wheie the aibitiatorseivminellie 
plaintiff s witnesses in the absence of the paities and tlie defendant viiioisausr? 
of this makes no protest at that time or later on ■* the paity will be deemed to 
have waived his right to object to the award 


tlQ35M93o "Mid 184(188) Importaut cvi 
dcnco improperly admitted by ai 
bitratoi — It must have influenced 
tho arbitivtoi and the award will 
therefore be set isido 
(1933) 1933 Sind 205 (296) 2? b L R 327 
Arbitrator authorized to deal mth 
costa Os they would be dealt with 
by Court — Dismissal of suit by 
arbitrators but plamUit awaided 
Bs 2 000 as costs oidinary costs 
being about Rs 100 even though 
not claimed m suit or even before 
ttbitiatoc~Award must be set aside 
(1028) 1023 2^ag 70 (71) Rcfercuco toar 
bitrators to inal^e v-vctition— Aibit 
lutors can make allotmeut subject 
to conditions aflectiiig its tenure oi 
devolution 

(l&7a)d Cil8’*5 (379) tzbitrators them 
iselvcs doubting the coricctoess of 
llicir decision— Iward not v slid 
(1S7G) 1870 I’unHe No 5 jage 8 Refe 
rence to eaaiuit e accounts — Awaid 
nude without esammation of \c 

d not 
issue 

Note 7 

1 (18J4] IS J am 299 (312) Such agiecmuit 
in ly bo etj’rcss or implied /rom tlio 
conduct of the Jiartie> during the 
tibitratioii 

I or such inst iiuos s< Note C nile 
2. (lCW)lJ30Siud 79(81 82) 2i SinU Jj B 
351 

(10J5) 1J35 i.oin 1.7 (131) £9 Rojji 2C3 
(lOSoJigda Oudh 849 (352) l>ut W user 
must bo an inteutiousl act with 


log aw aid and askmg 3 aihtats* 
to complete It— Rsto). pel 
(1924) 1924 CaJ 005 (000) 3 arLtiaio* 

appointed — Ono iefu«tf to sc|-" 
Chaijgo iji the peiBonncl of tbesd ‘ 

1 vtois m ide with con e it cl «< > 
Unts , 


qui6»coiicQ in oljectitii to junw 


tors selected to eou-slfoc a . j, 
jcviite fioin Its tcini* if ig r< 
legatees nid cxoculor- . j 

(bee (1929) 1029 Rauj, KO 
ltuig25C Signature of 1 if* 
noLe-tophimfcoind) J 
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\stipulition lu iu i^jeement of lefoience yieclmlina tlie i)artio-. from 
iiuoaicliiii^ tho \ ilkliti of tlio iwdi<l i$> within the mischief of S 2S of the 
Indian Contract \ct and will not theiefoie pievenfc ha Coint fiom betting 
asida the aa\aid on any of tha grounds mentioned in this Piiagiaph ° The reason 
IS that the grounds mentioned in this Paiignph su ge^t the lerjnisitcs of a a ahd 
agreement as well as of at ilid awiid 
S Acts not amounting to misconduct 

In MitchtU^ Loid llalshuiy ob»ei%ed as follows e must 

not lusibt upon too minute ob>etv ance of tho iegulatit> of foims among peisons 
vho naturally by then education or by thou oppoituuities cannot bo supposed to 
bo\er\ familial with legal piocedure and may iccoidinoly make slips m what is 
mere matter of form without any inteifeience with tho substance of then deci 
sions Coiiitb will not theiefore set aside in iwatd foi misconduct of the aibi 
trators unless theie has been something iidically wioua and a icious in tho pioceed- 
ingb before tho arbitiators^ 

Tho following lie •'ome instances of acts tint do not imount to miscon 
duct ■*— 

(1) It IS not a \ahd objection to an aw iid that the arbitaatois ha\e not 

acts I an strict confoimita iw tli the rules of er idcnce Thus, the 
honest though mistal en almission by in aibitiatoi of a document 
m Tiolation of a rale of eaidcnce mtioduced i»o hao iict (foi the 
occasion) would not be i Qiound for s^ttiDo aside an award* 
Communications between parties m the course of negotiations 
between them are inadmissible m evidence Ihis rule of law 
based upon grounds of public iiolicy and convenience is as binding 
on aibitratois as on Courts But if ai arty does not object to sneh 
evidence being icccived on tins gioimd it cannot later on be nad® 
a ground for setting aside the award * 

(2) Ifaparty offers to abide by the oath of llie oj posite put\ tliearbi 

trator can mal e his award accoidin|,ly ** 

(3) It IS geneialU desirable that ah iibiti itor should mil e a ul ret ii i for 

subsequenc use if iiece® ary notes of the pioceediiroS before him 
But the absence of such notes is not a ground for setting aside the 
award and especially if the party objecting did not male any jm 
test until alter tho award w is made 


(4) Until an aw aid ishnallv published the aibitiator liis a to re 
considci the award he lias alieadv made ** But once it is published 


C 119S3)G'Mid-’oS(3rj 3 0) 

(1316) lOlG Lili 8*3 (01) Kirj B No 11’ 

[See(lJ’2)l)22yiall'J)(lhOJ Cn 

li we a varcl set aside OQ Uc ^tou d 

jf i)ko ihty 0 1 the f CB ol It) 

[1 ut CO (IJlf) I9lf Lab sO sj 
l>is '•ut t tiom 1 lOir L-il SO) 

7 (issi) Cllnd 3o0(3"0) 

Note 8 

V V t 

I t>3 (db3) 

1 OS 

4 (1 JI 1) 1914 1 ^ni 274 U? ) 19 Ii I Cas 934 
(9 ) 30 IJJ i lO heversi g (1912) 


1 I>dC sGJO 
(19 1) 4 Cii 31 ( 3C) 

(.See (19 0) 13 s Bo (j ) s U 

I letter le use 1 1> lUti cu ml 

ject d — Held l n m r I t 
r (ISS ) 4 Vlt ’SJ (2SS) 

(19 j 9) 1 Ml o35 (5 3} i Si k J 
coitrsio IVar^o 1 1 

7 (1911) 1314 I O lOi (10 ) OG 4.11 o O 17 
On 111 CvB 120 (I* C) 411111105(1911) 
13 Lit Gas o'O 

Ibeo (192G) 132o Oudli "Oi ("Oa) 1 
Liuk 139 Pounlioto triiiaciilod 
lud hiol — Su.picjons circum tauce-. 
— llcl 1 to be niisco uluct] 

S (lOi IJ 4 Cal iol (235) 

(1333) 1J)> Ball 431 (495) 
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his 'luthoiity IS exhausted Ho is functus officio and lias do 
power thereaftei to coirect or modifj the award ® 

( 5 ) When a cause or matter m diffeicnce is referred to an arbitratoii 

whethei a Kwjer or a lajman, be is constituted the sole and £dJ 
judge of all questions both of law and of fact Therefore, CoartJ 
will not Bit as Courts of appeal to consider the correctness of ao 
award on the merits in lespect of matters of fact or eien of 
An erior in calculation m the award, unless so palpable and gro--^ 
as to bo stiong evidence of misconduct, is no ground for iiiterfeicnce 
by the Couit ** But the committing of a mistake m law and lei 
ting it Msible on the face of the award is a form of judicial mis- 
conduct See also Note 6 to Paia li 

(6) An iward need not be a leasoned judicial decision and the arlutrab/s 

need not even gwe their leasons for their conclusion 

(7) An awaid made bj the arbitratois which merely embodies a com 

promise arrived at hefoie them bj the jiarties is not invalid ** T1 ® 
reason is that such n proceeding is as much an adjudication oftk® 
case as a decree of a Court founded on a compromise 


UOlOl e Ind Gas 063 (0G8)(Lali) 

11916 ) 1010 rat 7i (7S) 

9 lOU) 11 Ind Gas 481 (157) (Cal) 

(1918) 1918 Lah 230 (210) 1017 Pun Be 
No 00 

(1883) OQal S75 (oTOJ 

in Moaiv moo P r <*(* fcni " '"jm 678 50 
d App 51 


(1807) 17 All W N 102 (103) 


1S3 

ot to be 
e Court 
be arbi 


into tbo question of rca»oaablenc!>3 
of iward 

(1921) 1921 lab 34 (34, S5) 2 Lab 114 Tbe 
arbitrator is not contiolicd lu liia 
dcciMOti b} the rules of Hindu l»u 
(1923) 75 Ind Gas IO8 (199) (I’esh) The fact 
that tbo award scLined to be au UQ 


(1024) 1924 Pat 48S (401) 3 Pvt 413 
101- T P rC (Til 


o.vrp=t;rro,po"d 

cauBot be set aside on 7 ® , j 
that tbo arbitrators "if* 

laeii not versed in law . 

(1928) 1028 Oodh 1 (7) 3 Lmk 1 « j, 

setting aside deed of ,j(a 

tion of donor s pajii'l? W 
pcajsation to tbe evU**' 
rccciTcd b) donor la 'a*''* 

(1924) 1024 Oudli 54 (55) 

I ■irtilion-ArUlralors c“» ‘ f, 

Msion for maintetisncc oi 

members of tbo family , ^ 

Xtburators licbtl) discammS “ 


orSmdLRlOl 
1921)1924 Smd 75 (fS, 8J 


Note * 


5 lU 


(1025) 1025 Oudb2C9(J70) 23 OodUCas74 
(1012) 15 Iiid Cat 321 (325) (Oudb) 
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(‘5) \\ here the -irbitKitors accept a fee as remuncratiOQ for their ser\ ices 
at the suggestion and uitli the consent of all the parties such ac- 
ceptance of a fee does not inaolve any misconduct on their pait 
Sec also the undermoutioned cases” and other instances mentioned la 
Note 6 ante 

9 ETsdence of arbitrator 

\n arbitrator ^elected b> the parties comes %Mthm the general obligation of 
being bound to gne evidence when called as a witness in proceedings to enforce or 
set acide an award Ho ma> bo examined upon the course of proceduio which he 
has adopted, the material which he has utilised in arriving at his decision and as 
to everj matter of fact with reference to the making of the award, so as to put the 
Court in possession of the histor> of the litigation up to the time of his pioceedmg 
to make the award But a partj can go no further and cannot examine him as to 
whv and how he arrived at a particular decision and scrutinise his decision on 
matters within his lunsdiction and on winch bis decision is final ^ 

10 Fraudulent concealment of any matter whtcb be ought to have direloaed 

In cases of arbitration where a person is appointed by two parties to 
exerci'^e judicial duties, there should bo ulernma /iJci* on the part of all the 
parties concerned in regard to bis selection and apiiomtmcnt and every dtsclosuro 
which might m the least atfect tbe minds of those who are proposing to submit 
tbeir dispute to tbe arbitration of any particular individual, as regards Ins seleo. 
tioQ and fitness for the post ought to be made, so that each party may have every 
opportunity of considering whether the reference to arbitration to that particular 
individual should or should not be made Thus, wbero tbe arbitiator is the 
retained pleader of one of tlie parties * or is related to Inm^ or is interested in the 


(19^81 1029 Lab 015 (91G) Dispute between 
partners referred— Two partners com 
promising and others coDsentmg— 
Arbitrators can go into the question 
of compromise and pass award in 
Its terms 

[See also (1033) 1033 Mad 602 (8C4) 

I arlition suit referred to arbitration 
—Compromise without Court a sane 
tlon consented to by guardians on 
behalf of minors and accepted by 
arlitr-itors— Such guardians cannot 
sub cquently plead (hat consent 
will not aSect minor s rights) 

1C (190G) 29 Mad 44(45) 

,(l9'’5) 1935 Cal 359 (8Co) Arbitrators tahing 
mane) for charges or ns fee from ono 
of parties may be sufOMent to set 
nude award — But where one of par 
ties has paid it by mutual arrange 
ment between parties award is not 
vitiated 

[Seealso(ig34) 39 Cal W N 784(793)) 
17 (1925) 1925 Oudh 127 (228) Arbitrators 
evcily dnided in their opinion- 


showing that arbitrator took tbe 
party into his confidence, no mis 


conduct 

(1685) 7 All 273 (276) Award cannot be set 
aside ou the mere surmise th it atbi 
Iratot might have locn partial be 
leiDg related to a party 
(1934) 1924 Cal 1051 (1053) 

(1909) 2 Ind Cas 02 (93) (Mnd) May be esa 
mined to ascertain whether a pro 
ceodii g of his is an award 
(Sea (1872) 17 Suth \V R 61C (517) 
Can be examined to prove admission 
made before him in proceeding after 
setting aside of award] 

Note 9 


30B 

(1924) 1024 Sind 51 (54) 19 bind L K 152 
Note 10 

1 4iunr2(i>i( coii/jrfcncc 
la (1698) 25 Cal 141 (144) 

(1933) 1933 Smd C8 (09 70] 

2 (1693)23 Cal 141 (144) 

3 (1925) 1925 Sind 1^0 (151, 152) 19 Sind 

LR2ol 

(193j) 1935 Oudh 349 (352) Arbitrator re- 
lated to one defendant and having 
monetary dealings with another 
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8 

3 


bubjcct-mattei of the di-putc* and such fact is not discloacd hj that party to the 
other bido, the award imdc bj the arbitintor is lublo to be set aside under Cl (/) 
of this Paijgi iph 


11 Award made after order tuperaedins arbitration 

If the power of the arbitiatoi is revoked by the Court passaij' aa order 
buiicibcding the iibitration, tlio arbitiators have no longer seisin of the lefereace, 
and they aio functi officio and cease to ba>e any mote power to make an nurd 
than tho miu in the street ' * 

Whcio xn award \vas not made m time and 'consequently the leferonco to 
arbitration w IS cinccllcd, the Court has no power to look at the award sub 
se_qucntly made and base its judgment on it, as if it were tho report of a 
commissioner ^ 

12 Award made after the expiry of the period allowed by the Court 

It lias been alicady mentioned in Note 1 ante that S 521 of the old Cnja 
after sotting out tho grounds on winch an awaid could bo sct_asidjJ in chuscs_(gl! 
(5) and (c) pio\ided that “no iward shall bo valid unless made, within the^iU? 
allowed by tho Court ” It wrs, thcicforc, held under that Code that an aiurd 
mado after tho o\pir 5 of the period allowed was mill and lofd, tint i» losifi 
there was no auard on Ashich the Court could make a decree ^ 


Tho effect of tho alteration mado in this Paragrvph is that an award ®sde 
out of time IS not pci se i uullilj, but only 
a$tde the attaid if tho paitics so desiro to 

mado to set aside the vward on that ground, w. w.. ~ 

tho award becomes final ^ As to appeals against dcciocs based on awards ini'o® 
out of time se^ notes to Pair IG 
13 Being otherwite invalid 

Section 521 of tho old Code did not coiitnn the words “or bciug othcnvirf 

'intaUd It was held under that Code tlrat an objection to an aw iid could no 

be taken under S 521 on the ground that the award was invalid for an> rwsrf'u 
other than those moutioncd in that section ' Tho effoot of the cliango madoio 
this Paragraph is that vn objection to an award on tho ground that it » 
for an> cause whatever must be taken m the Court in which the award » 
and if no objection is there taken or if it is wade and disallowed, the a 
becomes final and cannot be challenged subsoqucntlj ■* See also notes to — 


4 (102C) 102G Oudb 307 (009) 1 Lnct lao 
Not« 11 

1 (1800) IS Vll 122 (4‘’7) 

2 (I£>22) 1022Ldlj 1J4 (1J.») 

Note 12 


icrUHglalheailcratio»s(nc ' * 

<-iron<.o«T — , ,, 

(lOl'’) la lutl Cas 223 (’24) (tal) 

(1J‘’0) 1020 Lab 107 il07) , , 

[Sec also (1033) 1933 
3 (1916)1916 Lib 60(82) 

(1033) 1033 Oudb 503 (5Gl) 

(1019) 1010 Pit 03 (9a) -Jl '* 1'*'° 


Note 13 

1 (1014)1911 U1 446 (J49) 21 bid C« 
(9J2) ,,6 All CO 
(1906) 11 Cil VV K 1152 (llaS) 

(1903) 5 All L J 644 (C46) 

T 1 r I'lll'K) (JIad' 
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An a\Mrd imdc otliertti'C llinn in icconlince with the* inthont^ conferred 
hi the order Uf'on the mhitmtors jsaniward which k ‘ otherwise ihmIkJ ’ lafi 
-winch m-ii accorduiRh be set .iMilo bj the Court under this Parngiaph^ Thus 
where the irbitialois Heat a person who is not i party to the suit which Ins been 
referred to them as n part\ to it and decide disputes, between parties to the suit 
or any of them and such person the arbitralois exceed their jurisdiction and the 
uwird IS iiu did within tlio meaning of this rarugniph * Simi/arh where the 
arbitrators qO beyond the ecopo of the submission and decide matters outside the 
scope of the suit, the Couit will be justified iii setting aside the awaid as myaUd® 
It has been held in the undermentioned case* that such an award cannot bo 
treated paillj as one made on a reference tliiough Court and partly as an award 
h\ private agreement But where sinioltaiieously yyith the older of reference, the 
I irtics agree to refer to the same arbitmtois matters outside the suit and separate 
iward-. aic made and it appears that the view of the arbitiators m the latter 
award could not liavo inthienccd tbeir luiiuls iii deciding the fortiicr, the award 
5s not yitiated ’ 

There Is a conflict of opinion on the question whether an .iw.aid can bo 
challenged under this Paragraph on the ground that the odir 0 } reference is itself 
inyahd The High Court of Calcutta has held that the words “being otbenviso 
inialid" m clause (c) of sub.section (l) of tins Paragiaph lefor to the invalidity of 
the kind mentioned m the preceding sciitoucos of the susd clauses and, that there, 
foie, a giound of objection which cballcngo the yalidity of tho order of reference 
Is not a giouud winch may be put forward uudci tins Paragraph ** The High 
Court of Ulahabad, while caprcssing coolhctmg opinions as to yvhethcr the words 
■.hould be construed e;ustlr»i (/cMcm \Mtli those prey lously stated,^ has held that 
an objection as to tlic yalidity of the reference is not an objection withm this 
P.\ragraph But the High Court of Lahoio has bold that the doctuno of ejusdem 
icnc}ii cannot bo invoked to restrict tiio full and natural meaning of the phrase 
' or being othoryvise imalid ’ and that an avyjid can bo challenged on the ground 
that the reference is mv ilid is not b ivin • been agiccd to by all the pai ties 

. Cis 


81 

UJ^-J ij— a uu i i., 5,..u ..o f&co al 0(1926) 1020 Slud 000 (3CC) 

(1911) IJ Ind f IS 218 f35I, 1 j 3) CSmdli ytiatrilors acticg iicjoiid acoi>e of 

K rcfcrcuco lud giiin_ aiiaid ou a 

(1^ 0)1930 UoBi 491 (13s) 51 Him 090 matter to iilucli all p irtics agired — 

Objections to iLo > tlidits of tbc twTrd 011 tbis jnrt is enforceable L> 

-iMicd— t scpirTte suit for tli it jar suit] 

lK>.o will not lie— The remedy lies 8 (1931) 1931 CjUOO (110) 

under Para 15(1) (c) (1931) 1931 C-il 211 (216 218) 08 C«I 623 

(s*e(1933)1033iIidW ■VJ475(U70) 9 (1921)1921 All ID (17) 43 111305 Mast 

t^ent rcferrins to stbilrntinn vitb not bo toustrued fjusdem gaierts 

out lulhoiits — I’tiiicfpil bccomuiR (1934) 1934 X1105 (97) Must not be cou* 
ai'ito lOiiR after piexctdiuga aio strued rjustfci/i rjeiiens 

over— IJe Jjn iJgJjt to « .liinte a (1920) 1920 All 45 (43) 42 AJJ 277 Must be 
suit to set aside iw iid) 


All 441) 

11 (1932) 1082 Lali 239 (241) . 13 Lali 523. 
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The Hi^h Court of Madras has also held that the words are not ejasdm 
(jenerts with the other cases mentioned m this Paragraph but are meant to include 
all cases of invalidity on grounds other than those mentioned and that therefore 
nn awar is inva id if a minor who xs a party to the arbitration is not properly- 
represented in the proceedings * 


14 Appeal 

No appeal lies from an order overruling objections to an award ‘ Nor does 
an appcaUie from an order setting aside an award under this Paragragh* except 
in the case provided for in S 104 sub s (l) Clause (a) 

Where a Court sets aside an awiid under this Paragraph and there 
ittei decides the suit on the merits the Court of appeal can on appeal from 
the decree in the suit inquire into tho propriety or otherwise of the order 
setting aside the award « See S 105 ante But where an order supersediQ^ 
m awaid is eonfirmel m appeal m a case coming under S 104 Clause (a) the 
Uourt hearing the appeal from the decree in the suit is precluded from re openioS 
the question of supersession of the award * 

. T ^ been held by the High Court of Calcutta that an order made by 

a Judge of the High Court m tho exercise of original jurisdiction refusing 
to set aside an award is a judgment withm the meaning of Clause 15 oftb® 
J-ettera Patent and that an appeal lies therefrom to the High Court in 
appellate jurisdiction ® See notes to S 104 

15 Revidon 

bes to the High Court under S 115 against the order of tbe 
aside an awaid on any of the grounds mentioned la 
this Paragraph merely because tho lower Court has proceeded on an erroneous 
view Not IS an order sotting aside an award under this Paragraph open to 
revision Tho reason is that the older is not the decision of a case within fbe 
mea,nmg of S 115 and moreover the applicant has got another remedy of 
challenging the order in an appeal against the decree m the suit if ultimately tb® 
suit 13 decided against him See Note 14 ante But where the around for 


12 (1919) 1919 Mad 1029 (1031 1032) 

[See also (1920) 1920 Mad 195 (196)] 


ah 715 


die 


page 243 Aceju esceuco 

mgs after setting aside a^^ard u 

caoQot be challenged m appeal ua 


S 105] , . 

{But see (190G) 23 All 40S (410) } 

4 (1920) 19'’0 Pat COo (COG) 

5 (1698) 20 Oal 301 (308 3 8 3S0) 

(1678) 4 Gal 231 (234) 


Note IS 


(1903) 5 All L J 044 (047) 

(1883) II Cal 172 (174) 

fCoatn (18 0) 14 SutUt W B 327 
(327)] 

(1928) 1928 Lah 753 (764) 

(1881) 1881 Pun Re No "2 pice 102 
(191'’) 15 Ind Cas 02 (03) 1912 Pun Re No 

(1908) 31 Mad 345 (340) 

(1913) 20 Ind Cas "73 ( ”5) 16 Oudh Cae 
233 

(1916) 1910 Pit 21 (23) 

(1912) 15 Ind Ci5 928 (930) (Lih) 

[See (187C) 1870 Pun Re No 117 


. (I9ll)91ud Cis 365 (385)(Lil) , . 

(1933) 1933 Lah 092 (094) 14 Lih « 
Order refus ng to set ns de awn 
only interlocutory , - 

(1919)1919 lat 93 (98 99) 4 PatLJo 


(1925) 1925 All 566 (607) 47 \li OR’- 
(1022)1922 All 04 (05) 

(1924) 1924 411 761 ( Cl) 

(1833)5 All 293 (294) 

(1932) 1932 Bom 232 (233) „ - 

(1923) 1923 Bom 402 (402) 47 Boa 'IR 
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revision the misinterpretation b> the Coart of the agreement of rcferonco® or 
where an aw -ird is set nsnlo on very inade<iuito grounds'* or'wherotho Court 
refuses to heir a \ahd obicction properly raised before it,® tho order is open to 
revision under S llo. 

The High Court of \Il'»hab'id has held in the undermentioned ciso* that 
where an award is set aside on tho ground that the reference to arbitiwtion ought 
not to have been made, tho ordtr setting aside the award is without jurisdiction 
and that therefore i rciision lie* to the High Court 


P, 1 6. [S ^-2 ] (1) AVhere the Court sees no cause to 
lemit tho award or any ot the matters reterred 
to arbitration tor re-consuleration in manner 
atoiesaid. and no application has been made to 
set aside tho awaid, or the Court has letused such application, 
the Court hhall, after the time lor making such application has 
expired,^ proceed to ] rouounce ludgment accoiding to the award. 

(2) Upon the ludgi'uent so jironounced a decree shall 
follow, and no appeal shall he from such decree except in so far 
as the decree is in excess ot. or not in aocoidanceTsitb, the award 
[1S77-S 522; 1859— S 325.] 

Stjitopus 

Koto No 

Judgment without heering objectiene 


Note No 
g to the 


LegirUtive ehenget 

Frenounco judgment eccordi 
Award 

* After the time for making (uch appli 
cation ha« expired 

Finality of decree in accordance with 
the award 

Finality of decree* not in accordance 
with the award 

Appeal againtt decree bated upon in 
valid award 


to award — Appeal if lie* againtt 
I decree 7 

I Second appeal S 

I Reviaton d 

Binding effect of award lO 

I Enforcement of the award 11 

I Suit to act a»ide award 12 

Court acting as arbitrator 13 

Valuer and arbitrator 14 


CUici Topics 


Decree la^^ed upon 1 judgment pronounced in 
coatia>cntion of tins Patigripb biloie 
the period (or filing objections — Whether 
appealtUe See Note 4 I’ti, (7) to (16) 
Decree in accordance with award submitted 
after remittal — Whether appealable See 
Para 14 ante Note 9 Pt (4) 

Decree on award in tLo ibacncc of the 
(1002) 26 Bom 551 (552) 

(1903) 30 Cal 397 (401) 

(1920) 1925 Lah 191 (192) 

(1910) 19IC Lah 69 (91) 191G Pun Ho No 
117 

(1929) 1929 Oudh 493 (494) 

3 (192') 1928 Lah ooO (551) In this case 
Court considered that reference gave 
power to arbitrator Co decide upon 
priiate cnquirj while a* a matter of 
fact it did not so provido 


defendaut — Whether an ci parte decree 
S°« Note 2 Pt (3) 

No appeal shall lie from such decree except 
in so far as the decree is in excess of 
ot not in accordance with the awird 
See Note 5 Pt (1) 

Objection to validit) of award — Whotbec 
enlertainable m appeal for the first time 
See Note 6 F N (1) 

[Seo (1922) 1922 411 C9 (09)] 

4 (1916) 1910 Oudh 137 (138) 

(See also (1935) 1935 All 519 (ol9) 
Lower Court not carrying out direc- 
tions of High Court in deciding ob- 
jections High Court has jurisdiction 
to set aside order setting aside 
award under S 107 of the Govoti-' 
ment of India Act) 

5 (1924) 1924 All 788 (769) 46 All 6o0 

6 (1921) 1921 All 16 (IS) 43 All 305 
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Tbe High Court of Madras has also held that the words are not ejusicra 
(jeneris with the other cases mentioned in this Paragraph, but are meant to include 
all cases of invalidity on. grounds other than those mentioned and that, therefore 
an a\\ard is invalid if a minor who is a party to the arbitration is not properly 
represented in the pioceedings 

14 Appeal 

No appeal lies from an order overruling objections to an anard * Nor does 
an appeal lie from an order setting aside an award under this Piragragh* eicegt 
in the case provided for in S 104, sub s (l), Clause (o) 

Wheie a Court sets aside an award under this Paragraph and there 
after decides the suit on tlie merits the Court of appeal can, on appeal 
the decree in the suit inquire into the propriety or otherwise of the onler 
setting aside the award* Sec S 105, ante But where an order supeioodio^ 
in awaid is confirmed m appeal in a case coming under S 104, Clause (a/ the 
Court hearing the appeal from the decree in the suit is precluded from re opening 
the question of supersession of the awaid * 

It has been held by the High Court of Calcutta that an order made > 
0 . Judge of the High Court, in the exercise of original jurisdiction, 
to set aside an award la a judoinent ' within the meaning of Clause 15 ot 
Letters Patent and that an appeal lies therefrom to tlie High Court m ' 
appellate jurisdiction * See notes to S 104 

15 Reviiion 

No revision lies to the High Court under S 115, against the order o 
lower Court refusing to set aside an award on any of the grounds mentione 
this Paragraph merely because the lower Court has proceeded on an errooM^* 
view ^ Nor is an order setting aside an award under tins Paragraph 
revision * The reason is that the older is not the decision of a ease witnio 
meaning of S 115, and, moreover, the applicant has got another 
challenging the order m an appeal against the decree m the suit if ultimat® ^ 
suit is decided against him See Note 14 ante But where the giouj^ — 


12 (1910) 1919 31-id 1029 (1031 1032) 

[See also (1920) 1920 Mad 195 (196)} 


page 243 Acquiescence 

ings after setting aside a«ara 
cannot be challenged in app 

fuut^seo (1906) 23 All 403 ^ 

4 (1920) 1920 Pal 605 (606) 

5 (1893) 26 Cal 361 (368. 378 380) 

(lb7d) i Cal 231 (231) 

Note IS 

I (1911) 9 lud Ca. 385 , .,5. 

(1933)1933 r..h 092 ' 

Order relusing to set es'd" 

only interlocutory p,. LJour 

(1919)1019 Pat 93 (P8 99) i 
r^it SP(» 11099) 1929 Bflh 


(1908) 31 Al-id 345 (346) 

(1913) 20 lod Cis 773 (775) 10 Oudh Caa 

(1916) 1916 Pat 21 (23) 

(1912) 15 lad Cas 923 (930) (Lab) 

[See (187C) 1876 Pun Re No 117, 


(1923) 1923 Bom 402(402) 47 
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revisjon is tlie misinterpretation bi tho Court of tho agreement of reference* or 
^vhero nn auard is set iskIq on \cr> inadciuxtc grounds* or nhere the Court 
refu-es to heir a %alul objection proierly raiscil before it ® the order is open to 
revision under S 115 

The High Court of \lHbabid has held in tho unilermcntioned case® that 
where an award is set aside on the „round that tl o reference to arbitiatiou ought 
not to have been made, tlie order setting aside the awaid is without jurisdiction 
and that therefore a revision hcalo the Ilioh Court 


P. 16. [S o22] (1) Whole tho Coiut bees no cause to 
lemit the .iwaid 01 any ot the matteis reteired 
eoidfnTtViwaJd arbitration lor le consideiation in manner 

afoiG'^aid and no application has been made to 
set a«ide tho award, or the Couit has letused such application, 
the Court shall, aftei tho time loi making such application has 
expired,^ pioceed to pionounce lud^nent accoidm^ to the a^aid 
(2) Upon the ptdjrment so pionounced a decree shall 
follow, and no appeal shall ho tiom such deeiee except m so far 
as the decree Is in excels of oi not in aecoi dance tMth, tho award 
[1877— b 522, 1859— S 325] 


Sy lopiis 


Note No 

Les>*Utive chance* 1 

Pronounce judement according to the 
tward 2 

After the time for making tuch epph 
cation ha* expired 3 

Finality of decree m accordance with 
the award 4 

Finality of decreea net in accordance 

with the award 5 

Appeal against decree bated upon m 

valid award & 


Note No 

Judgment without bearing objection! 
to award *— Appeal if lie* against 


decree 7 

Second appeal S 

Revision 9 

Binding effect of award 10 

Enforcement of the award 11 

Suit to set aside award 12 

Court acting aa arbitrator 13 

Valuer and arbitrator 14 


Other Topics 


Decree } a ed upon 1 judgment pronounced in 

co^tra^c^tlOD oj Ibis Parvgrajli before 
the period for filing oljections — Whether 
appealable See Note f Pt^ (7) to (16) 
Decree m acc rdanco with award submitted 
after remittal— V\ betber ijiealaUe See 
lar-i 14 ante Note J pt (4) 

Decree on award n tl c -il sence of the 


(1902) 26 Bora 551 (552) 

(1903)30 Cal 397 (401) 

(1926) 1926 Lib 191 (192) 

(1910) 1910 Lih 89 (91) igifl Fun Ro No 


defendant — Whether an ex parte decree 
bee Note 2 1 C (3) 

No appeal chill lie from such decree except 
11 o lir 11 tho decree is in excess of 
or not in iccordmoe with the award 
bee Note 5 It (1) 

Oljcction to validity of award — Whether 
enteiVainable in appeal for tho fir C time 
See Note 6 F N (1) 

~ ^e1l^2) 19’2 All 69 (09)] 

4 (1916) 1916 Oudb 137 (138) 


to set aside order setting aside 
award under S 107 of the Govern 
ment of ladu Vet] 

5 (1024) 1921 All 7S8 (769) 46 All CoG 
C (1921) 1921 All IG (18) 43 All 305 
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1 Les>slat>ve chbnses 

1 The words ' or it tlio nwird has been submitted to it in the toiia of a fiiecia! case 

^ccoldIng to Its own opinion on such case' which occurred ntter the "oti 
iward at the end of sub S (1) base been omitted S 101,01 [b) nowgires a 
right of aipcal agaiust an order on an award stated in the form of a special ca i 
See ifso Kolca to Pari 11 

2 The words ‘ ind shall be enforced in manaec provided m this Code for the execulwa 

of decrees ' which occurred in S S22 of the old Co Ic after the word followed lo 
sub S (2) hue been oinilled 

2 ‘ Pronounce judgment according lo the award 

Where the Court sees no ground to remit the attArd under Para 14 and 
where no application ha^ been made to set aside the award or where such applies 
tion has been rciused, the Court has no option but to pionounc© ludgment accord 
ing to the award ^ Where, however, any portion of the award deals with matteij 
outside f/jc scope o/ f/ic inif, the Court should not embody such portion of the 
award in its decree * 

It IS not necess uj that the judgment should bo pronounced m the presence 
of the parties Where, therefore, tho defendant doer, not file an> application to 
set aside the aw aid, and the Court theteupon pionounoes judgment m accordmce 
with tho awaid as it IS bound to do, tho dccieo which follows theicon is not SQ 
ex pnrfe dcciee eieu though tlic dcfcodant is absent at the time tho decree 
passed^ Where an application to set aside such idecieo is refused the order i* 
not appealable uudei 0 43, R 1, Cl (d)* 

Wheio an application to sot aside an award is dismissed for default aa 
application to restore the same IS numtainrble notwitlistanding that a decrcs is 
passed in the meanwhile '* 

3 After the time for making «ueh application bat expired 

\u application to set aside an award must, under \it I08 of the 
ActS bo made within ten da>a of tho time when notice of tho filing of 
award IS 'given ’ to tho parlies ® V notice i» 'giicn lo tho parties where the 
parties actually rerrtie the sime * \ mero direction to issue notice is not 

lent to the “gi\mg’ of notice wilhio the mciuing of the iiticle* S Soft e 


Schedule II Para 16 — Note 1 

1 See SlafcDiciitj of OhjiCti and i r<t<on« 

Note 2 

1 (1924) 1924 I’lt G03 (001) 3 Pat 839 
(1924) 1924 ail 783 (789) 4G All GSG 
(1870) 2 N W P JI 0 B 150 (153) 

[See nlso (1933) 1933 Oudh 547 (548) 

J Lock 219 Ti-iusler of case to 
luotlicr Court ifter order of refer 
eucc but before iwaid — Iward filel 
Ik-forc Court to which ca e trnus 
ferred — Latter Court has jmisdic 
tiou to pass decree ui tcima of 
awaid] 

[Sco (1935) 1935 Ml 372 (372) Irbi 
trator s fuiictiou is to cotnc to 1 
dccisiOD and it is tbo Court that 
should decide suit It is not for the 
arbitrator to decree or di&n iss the 
suit] 

2 11J20) 1020 Mad CIS (C17) 


3 (1921) 19 >1 Pit e03 (004) 

[See also (1900) 1900 1’uu Ke Vc 
page 393] r, 

i (19 »l) 1924 P It 603 (00*1 3 t 

0 (1920) 1920 Vn 215 (2lo) 

1 ts aMcii /( it by lei A I <’/ ,/ 

2 Same xuw held eienbefon 

1919 — , ^ 

(1915)1915 Lib 852 (33*’) 


(1930)1030 Ml 477 (178) 
4 (1030) 1^ 'll 477 ( 477 ) 
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X.'inutiua \ct 111)1^ to "Ucb applicdtioiis and tlic Couit c uitiob oxcu&o 

the dch> 131 tlio \ticii tln.itof*' S 12 of the I imitation Act will, howerer, 

rpl\, uni, in comiuting tin. l ertod of ten the lime reijuisito fci oht'uning 

o coi \ ot the ward can be dtductej ® 

•( Finklity of decree in eccordence witb the award 

\n iw xrd on i rcictence inide tliioUoh tiio mtenention ol the Couit 
btcomc» liinl wheje the Coiiit mich no cau^e to make a remittal undei Piia 14 
"tid wlicrc iiw »1 1 hcation h is been undo to «ct aside the award imdei Paia 15 or 
where '•iich apilicjtion ba<j been refused Objections relating to matters antece 
nent and Iculniq up to the iward cannot, tberefoie be raised after the award 
becomes tinal In fict the Court is found to pronounce judomeiit in accoidauco 
avnh tin, awaid ind pisa i deciee following it* In order to gire effect to the 
^eneral 1 nnciplc ifflnihta of awards," it is declared b> sub Para (2) of this 
Paro-,iai h, that no ipjc il shill ho from sutb deciee i c,a decree follouintj a 
judgment which is in (jccoidfljice with the award •* ^\he^c therefore a decree is 
lu accord nuc witli tlie iward no ippcil will he i,,aiust it on the ground that the 
Court h is crrcneousli remitted* or refused to remit* the award under Pali 14 or 
cu the pioaiid th it the ubili itors wcio guiHj of misconduct ® 

Put the prohibition is to appeal will appK ooK where the deciee though 


j (10271 IJJT Lah ..3 (ri) hLiha’l 
(lOl’l 1' lul Cis7 (4.) (Ca!) 

(lOl.) IJ17 N i„ 2U (2P) r Nas f R l'> 

C (10 3) UU Rile 3s (Os) 

(1032) 1033 M id Css (^vj 
ilJO") ’O \11 (OMl) 

(IJl ) 191J Lai 221 (■”{>) !<■ Cal 7ai 

Ilut cc (1011) 1 <11 t 111 (ItC) 

» s , J r R 1 01 
Note 4 

1 S c \ 2<it If 

- (1J0'>J 0 Cil 107 (1 b 3) -J l.J \n 1 
UO’ i lu Rc S (It) 

(iJOij -J Cal 10 (ISoj .2 1 i 111 1 

lOO’ 1 UIJ Rc \ ■’a (» C) 

(Is ) iSuiliA’. R4.J(1.,1)(I I 
(101 njn 11171 (73) 19 \!H01 

(niO) InlCi 00(JJ)(UJJ 
(1910) Ind C r-*! (G21)(\ll) 

(1-5 0) 111 \\ ^ 161 (1 1) 

iisy5) isS-. Ill w ^ ^0 { ( 

(1381) 1 in 33 (185 '’88) 

(1581) lfe«l in W N 1 list 
(lOOa) 2 Cal L Jour 11 iU 
(1000) 7 Cil01(0l) 

(ls31) 7 Cal ICO (lOj) 

(197j) li SUli W U IbS (is 
(187J)20Suthl\ U'l l>( (J 
(1S72) 17 fauth M R 3 j'’ ( U>'’) 

(1872) 17 finth M K 30(31} 

11910)1910 L li '’01 rOi) 19Ia Inn Re 
' o 99 


(192'’)1J22 llid 429 (430) 
MJIO) 1910 M 1 003 (003) 
><1018) 1913 \ag 191 (19 ) 


(ion) 1911 Oudb ai (028) 17 Oudb Cas 
'•80 

(19’.) 1927 Pat 135 ildJ) 

(19 0) 19.01 at ICl (105) 

(1916) 1010 I It 403 (103) 

(1916)19101 It 100 (104) 1 Pit L Jout 
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(1913) U Ji (1 Ct 34H (3j 1) G Sii d L R 
ICS 

(1910) 1910 Mad CC0((3fl GGi) 

4 (190‘J)31 Mid 4i0 (181) 

6 (18J2)lbJ2 UIW N lal (IP) 

(19U) 19 Ind C 5 40 j (40j) (Cai) 

(IS 3) '>0«<ilb W K G (oiC) 

(lOOSi 190> ) ui Re No a i i,.v 118 
r (poa) Jt no (185) 9 I| 1 \|p ol 

IJOa till Re '>5 (P 0 

(IJOs) as tal 048 (65 ) 1(0) i 08 I uu ha 
No sQ -55 lud \ip R8(l C) 

1190 ) 9 Ml IS*" (46'’) (t I ) 

(IbJOJls Ml 414 (417) 

(I'M"’) 1902 Ml W N 1 I (If) 

(l«Sa) S Ml W N 131 (1 111 
(UOj) 29 I Pui So (2 0) 

(1913) 19 Ii d 1 1=, 405 (lOo) (t 1 
(190 j) 2 C 1 L Joui 142 (14 
(laoi) s C »1 W N 91G ( MS' 

(18C2) S Sutb \\ E 171 (1 I 
(IS- )"S tl W R'’0o( Oo) 

(I'lQ-’) I O’ J uii Re No 68 p „e „71 (F B) 
(iss9) IS ') J un Rt No 1C i igc S'd 
(l«:&9)18'9 J uu Re N oo pge 1^0 
(ls33)lSoU uu Re Nt 17 
(lOOM 12 M d L Joi i 4J1 (Idi) 

(1S9J) 2 Ml 11 1(17) 1^5) 

(is *sj >1 M a 40a (40C) 

(1-69) o Mad 11 C R 404 (40o) 

(1929)19.0 Nig 204 (205) 

(1912) ir li 1 tas 5 '5 (595) (Oudb) 
(IJOa)oOldh Las 13 (10) 
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in accordancG ■with the award, follows upon a judgment “so pronounced’ i e, 
pronounced after the expiry of the period of limitation for making an application 
under Paia 15 It has accordingly been held by the High Courts of Allahabad,' 
Calcutta® and Eangoon® and by the Chief Court of the Punjab^^ that where a decree 
IS passed before the expiry of such penod, an appeal is not barred by tins Paragraph 
Conflicting views have been expressed by the High Court of Madras, one case 
bolding that an appeal does lie,*^ others holding that it does not^* and a third class 
of cases holding that a i e-utsion will he in sueh cases, thus impliedly negativing the 
existence of a right of appeal “ According to the High Court of Bomba} no 
appeal will he m such cases but a revision, may lie The Judicial Commissioner e 
Couits of Oudh^” and Sind’® hai e also held that the High Court can mterfeie m 
revision in such a ease It is submitted that the view that an appeal lie3_^s 
correct 


Suppose now that the parties accept the awaid filed in Court and agreff 
that a decree may bo passed in terms of the award, has the Court power to pass 
^le decree without waiting for the expiry of the period prescribed b> Art 153 of 
the Limitation Act ? The Chief Court of the Punjab^^ and the Judicial Ccmnus 
sioner’s Court of Nagpur’® have held that the decree so passed is -valid, the reasoo 
being that it is, in fact, a decree by consent of parties The High Court of Madias 
and the Judicial Commissioner’s Court of Sind'^* have, oo the other hand, 
that such a procedure is without jurisdiction and that the Court has co power to 
pass a decree even if an application to set aside the award has been disposed o 
befoie tfiat time It is submitted that the former view is correct The object o 
waiting till the 6xpir> of the limitation period is only to enable the paities to come 
in with their objections to tbcawaxd, if any, and where such parties theinsejve 
agree not to object, there is no reason why the Court should wait till the evpiry o 
the period before pronouncing judgment 
5 Finality of decreet not in accordance with the award < 

An appeal will he from a decree based on an award where it is m exce^i o 
the award or is not m accordance -with the award ’ Thus, -where th e decree 


(1929) 192J Rang 235 (226) 7 Rang 269 

7 (1927) 1927 All 614 (G16) 

(1907) 29 All 584 (500) 

(1696) 18 All 422 (427) 

(1870) 2 N W P H C B 235 (236) 

(1882) 1832 All W N 76 (77) 

(See (1931) 1931 All 453 (454) 53 AU 
CG9 Irregularity jscoTered byS 99] 
(See (1933) 1933 All 813 (314) Court 
passiug decree in terms of award 
without giving 10 dsjs lime — It is 
material irregularity— Decree set 
aaide in rovision 3 

8 (1973) 20 Suth W R 311 (311) 

9 (1930) 1930 Raug 307 (307) 

(But see (1925) 1925 Bang 103 (103) 

. ' o 


U912) 17 Ind Cas 431 (431) (Jla^) 

it appeal lies , 

4 (1921) 1021 fiom 32 (32) 45 Bii 

5 (1931) 1921 Oudb 148(148) 24 Oufib 

5 (1916) 1910 Smd 79 (60) 9 Sind L R 
7 (1913) 21 Iiid CIS 293 (301) (Lab) 


) 

1016 Pun Re No ‘.S The observation 
IS however, a casual and not 1 con 
sidercd one ] 

11 (1019) 1910 Mad 150 (153) 

[See also (1029) 1020 Mad 7S9 (700) 


' ’ Note S 

(1865) 3 Suth W R 168(169 
(1869) 11 Suth W B140 i013 Van 

(1913) 17 iDd Cas CS4 (G50) 1^1 ‘ oj. 
No 52 Court dismissiog ‘ -^civib 

nn oround tu3t 
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ria\ moot of the amount duo bj instilments* 01 interest* oi costa* not granted by 
the award, tlie decree is not in icconliiico with tho iwaid and \n iiipeal will 
therefore, lie Vn ippcal will ho ilso wiieio a deciee is hiaed partly on an award 
and partlj on tho Court s findings ” But the meio fict tint tho judgment is m 
•cxcc'S of the award will not niio a right of appeal if tho decree ism accordance 
with the award ® 

\\ hen an iw ird Is modified under Pin 12, OK/e, tlic onij iwird according 
to which judgment can bo pronounced IS tho modified awaid Ht-nco an appeal 
will not he aniiiist i decree bised on i modified aaaaid, though it miy not be in 
accordance witii tho oiigiiial aw ird ‘ Tiio contraiy \io\v taken m tho undermen 
tioned ej'^t.s’' is it is submitted, not sound on principle 

^\here 111 ippeil lies agiinst a decree which is in CKcess of or not in 
accordance with the award, tho appellant is not entitled to address tho Court on 
ill points which were riised befote the lower Court His appeal wouldheonly 
in so far as tbo decree and tho aw \rd differ** and lus vtt ick must bo confined to the 
Icgalitj of the decree as compared with the award *'* 

6 Appeal against decree baied upon invalid award 

Cnder tin, old Code prior to the decision of tho Judicial Committee in 
^hulavi Khin\ ilultammad Hasan ^ it w is held that S 523 piesupposed a 
aalidaod le^al iwaid and thit theiefuio vu ippeal lay igaiust a decroo based 
upon an ma ilid awaid" Thus it was held that an ippeal lav m tho following 
cases 

(l) Where the icfcrouce to arbitration was impugned on tho ^lound that 
some of tho parties had not consented thereto * 


forcb tMo airardi b) tb« same arti 
tritar one moditjmg the other i 
not ono in aicordancc uitb the 
a I ltd 

(1030) lO’O Lab 47" (I'S) Held to be lu 
accord nice with award 

(192'] 1027 L ill 3C2 (304) a Lih C93 Per 
a 4 not jarliea to award rai lug 
oljcctioio— Decree on iward show 
1 ^ tln.m a jartie^ — They barius 
ul-riUcd tothe irocccdingg lannot 
ifjicil oji /round of deirce bein^ id 

(l&sl) TaU 280 (20l') 

(1J12| 14 Ind Cas 234 (2S5) (Lab) Reai ion 
’doc4 not lie 


(1032) 1032 Cal 713 (713) Decree not 
apfc liable c\en though grounds of 
apical were directed again&t order 
modifjing award But tbo apieal 
may be converted into appeal from 
order modi!} mg award under S 104 
(1933) 1033 Lab 13J (139) 


(1900) 1900 I’uii Ke No IS paeo 47 

8 (1830) 8 All 440 (452) 

U03a) 1035 Pat 100 (110) 

(1009) 1 lud Cat 328 (S20) 12 0udhCas23 

9 (1908) 8 Cal L Jour 476 (477) 

10 Stecase cited in f ot ndc (4) In Hole lo of 
lara 21 

Note 6 

1 (1002) 29 CU I07(18o) 29 Ind Ann ol 

1002 Pun Re No 25 (P C) 
la (1334) 6 All 174 (177) 

(1903) 1903 111 W N 159 (100) 

(1856) a All 01 (bO) 

(lb35)9Cal 90a (OOG) 

(Ib33» 16S3 Pun Rb No 131 page ir2 
flS12) 15 Mad 318 (348 349) 

11903)20 Hid 47 (48) 

(13S3) 11 Mad 85 (80) 

(1900)5 Oudli Cas 13 (16) 

(1899) 2 Oudh Cis 355(359) 

(1913)19 Ind Cas 313(351) 0 Sind L R 
1G3 

See also cases cited iii foot notes 2 to 

[Sec (1809) 4 Cal W N 3,hu Obje- 
tioii taken in appeal for the fir=c 
tiuio— Not allowed ] 

[But see (18S3J C Mad 414 (410) But 
revision lies ] 

(1870) 14 Suth \\ R 33 (33) 

2 (1009)81 All 4o0{452) 

(1333) lSs3 Pun Re No 170 

(1882) 1832 Pun Re No 4 page 21 (F D) 
(1831)1881 Pun Re No 33 page 60 
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(2) Wlieic tlie award w is inide out of time ® 

(3) Wliero the genuineness of the iward \sis disputed * 

(4) Wheio the ficb tint the aibitiatoi was the letamod pleader of the 

pHintih \\ lb not disclosed to the defendant ^ 

(5) Whci oone of the aibitratois had not concuired in the auaid® 

(6) \\heie one of the uibitiatois signed the award after the same Ua 

been filed in Court ” 


In the Pinj Council decision mentioned above® where the ud 
challenged on tlio giound that the minoi defendant’s guardian had aqieed to tte 
refeionce without the leave of the Court and also on the giound of misconduct o' 
the aihitiatois, thoir Loidships held that no appeal lay against a deciee ba«ed oa 
the awaid and observed as follows — “Then Lordships would be doing violence to 
tlic plain languioO ind the obvious intention of tbe Code, if they vveie to hold 
an appeal lies from a decree pronounced undet S 522, except in so far as the decies 
may he m excess of oi not in aecoidance with the award ” 

\s has been already seen in Note 13 to Pai v. 15, the mtrotluctioiiof the 
words 'or being otheiwise invalid’ in that Paiagraph, males it cleai that the 
intention of the legislature is that objections to the awaid on the giound of d* 
invalidity must bo decided bj tbe Court making the reference and tint iii 
against the decieo on such ground is incompetent " 

It has been held b> the High Couit of Calcutta that this Pir'isiaph 
contemplates an awaid made in a case wbcio tbeie is a la/id if/eieHCC and tbati 
therefore, wheio the validity of the reference is itself ittacled an ippcal 
the decree is not baried But the High Court's of \Hababid,“ Poiubaj'i 
Lahoie^® and Bangoon*®^ and the Chief Couit of Oudh^* Iiove taken the coutwrj 
view Tho decisions of the Tudicial Commissioner s Couit of Nagpui^'* "le coutiict' 
ing It Is submitted that the conectness of the Calcutta view is open to juestiOB 
in view of tho decision of Iho Piivy Council in G/ik/ohi / i/ao* v Mu}ia>i‘^'‘^ 


Hnssgn 

3 (190S)30 Ml ICO (1(1) 

(iaso)8 til i- 18 (jj 0) 

(1‘OOG) 2 h K 81 (S3) 
i (1907)29 MU20(42S) 

5 (lsaS)2oCil 141 (143 l4o) 

C (1893) 17 Bom Sj7 (CGI) 

7 (noGja^cviJCSCjOi) 

8 (1902) 2JCj 1 107 (1S4 29 I»d App 51 

1902 L’nii Ito No 2 o(I* C) 

CnSLi ii)il I Che Co le nf Ibsi — 

(1J02) 29 Cil 107 (iss) (P C) 


(190j)9C«l\\ NS73(«74) 
(iSSo) UCiI37(41) 

(IS nl OI T)! 4r 1 fi71 4721 




9 (1014)1914 111 440 (449) 21 lud Cns 939 (iioi'iioi Til 100 1)37) 12 I *■* 

(091) "O \ll 09 

(lJ12)UJmlCv<i4oj(4ud(Ml) 

(1913) lb Itid Cw CJ (70) SJCil S22 jO 

{IJ12) 17 ImlC\‘i7(b) vC>I) 

(1130) 132 liil Cvs 180 (Lil.) 

(12101910 11^1 903 ( 903 ) ■ ’ 

(1J14) 1J14 Mai 075 (07j C7r) 2l Ind Cvs 
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It has been held b> the Ht^h Court of Lihoio th\t the Rule prohibiting an 
apival .ii^atnst i decre<j bi'seil u|>on au airatd does not ipjdi to a ciso nheio tlio 
Court ha» no jurisdiction to eutoilaiii the suit *** Tlie Ili^h Couit of JI idras has. 
on tlie other hind, held th it theioniedj iiiMichiciso is h> 'via of leiisioii 
It IS submitted tint the I^ilioio \io\\ is not conect V ii^bt of appcil is e^picssb 
nOoitived by this Pai igi iph except ui the ciicuiiistances specified iiul the gcnei il 
jinnciple is tint unless i iioht of tppeal is gi\eii by statute, it docs not c\isf 

7 Judgment without hearing objection* to aword— Appeal if lies againtt decree 

It h is been held bj tho Uigh Cuuitof \Hahahad that wheio a decree is 
PJS^ed m terms of an iward tatbout considering the objections i used against it, 
the award IS not in conformity atith the |>io\isioii 3 of sub Pan (l), and cannot 
form the basis of an timppealablo decicc and that, theie/orc an ippcal liea against 
decree passed on such award* flio High Courts of Calcutta^ Madras'* and 
Rangoon* and tlie Chief Court of the Punjab'* Imo. on the othei hand, m such cases 
interfered by way of »riisio» Ilio lHahilud a lew tamiot, it is submitted bo 
accepted as correct 

Whete a decree ha-ed ujion an award is attaeVod on the „iound that v 
suflicieut oppentumtv was not given to a party to subst mti ite bis objections to the 
HWaid it has been held h\ the Hi^i Couits of CalciittaanJ Lah jio uul 1 )% the J C s 
Court of Oudh that tho Court acts with oiatenal lueguliritv in the oveiciae of its 
jurisdiction ind that tlie dcciee may beset iside rti lerisioii ® Iho High Court of 
Rangoon has howeier held tliat in ap/v«/ lies m siieliacase^ It is submitted 
that this view of the Rmgoon Hi„h Court emnot In accepted as cnrioct 

8 Second «pp««1 

Where a decree Is pa«»ed m accordance with an awaid and an appeal is 
wrongly entertained against it and the decice is set aside in appeal, does a second 
appeal lie against the decree of the lower appellate Court ? The High Couits of 
\llahabad, Madras and Pxtna and tho Judicial Coinroissionoi s Court of Nigpur 
have held tlut a second appeal lies tho icason being that tho deerco of the lower 
\ppellate Couit 18 not one in accoidanco with the awaid * But the High Couit 
of Calcutta* ind the Cliief Court if Punjab* have intcifeied ni such cases by 
way of rex ision 

heio a Couit of first inst incL wrongly refuses to piss i docieo m iccoid 
ance With an awaid and a Court of \ppeal icvcr&cs tho decieo of tho fust Couit 
and passes a decree m accordance with the award, such i dcciee is iccouliu, to 


10 (1923) 10’8 Tab 730 ("30 731) 

17 (1335) 8 aiad 2 ’j (235 '%) D co oi 

award uudci S j 22 in ml luyoid 
tlie jLCUmaii juii dull u ot thi. 
Couit — Decici. ot iMdi 111 ic\i I a 
Note 7 

I (192 )1J2< 111120(121) 19 UlliS 
(1839)9 in W > lo (1C) 

(1890) 18 111 122 (128 429) (1- I) 

2. (1910) 1910 Cil 800 (307) 

.. (1910) 1910 aiad 927 (927) 

4 (1933) 1933 Uing 33 (39) Njiujevllio. 
j (l?l5)m5L\h3j2(C32) 

CBiit si-o (1832) 1392 1 iin a? No 181 
pa,a 539) 

C (IJIC) 1910 Cal 800 (807) 

(lJ2t) 1921 hUi 249 (250) 

(IJ17) 1J17 OiilU 210 (241) 

(Sco al o(I930 ton CI9 (C20) 
'Midias Couit iuti.ift.ies lu 


revi loji] 

7 (192 ) 19‘>i nil R 233 (‘’"Ji 

Npte 8 

1 (1)14)1914 \n 440 (44S) •>! Ii d Cas J39 
(9J1) 30 vn CJ 

(1912) U lad CIS loj (45 ) I \J)) 

(18JJ) 22 Mid 172 (1-3) 

(1903) 20 Mid 70 (7() 

(1J2<|) 19201* It 1G4 (ICa) 

(1913) 1918 NaR 191 (193) 

> (IJll) 9 lu 1 Cis ’OC (297) C-v C il j"*! 
(IJ02)G Cal W M C14 (ri5) 

(IS'O) 14 feuth U 11 33 (S3) 

IButsec (lOOi) 2 Cil I Jotir 142 

(113)1 

3 (1910)0 Iiid Cih 901(904) (Lilt) Ippcllale 
Court s I lUifctence c\cu iMth con 
cent ]. »))ja (iir< 

(1917)1917 lull 3*J {^*31) 1910 Pan Bo 

No 115 
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S, the High Courts of Allahabad and Cilcutta and the Chief Court of Oudb open to 
second appeal^ The reason guen is that the provision m sub para (2) ofthb 
Paragraph applies onh vvheie i decree has been pronounced m accordance with 
the award by the Court mal.ing the refeience But the Chief Court of the Punjab 
has held that the decree of the lower appellate Court is entitled to tbe «an;e 
finahtj as that of the first Court and that a second appeal will not lie ^ 

9 Revision 

Sub para (2) of this Paragraph only prohibits an appeal from a decree 
based upon an award But as observed by their Lordships of the Piivy Council m 
Ghulam Khan v Mahomed Has^an I L R 29 Cal 167, ‘in the case of an award 
revision would be moie objectionable than an appeal and hence in application 
for reyision against a deciee in accordance with an award does not he meielj or 

the ground of the erroneous decision of the lower Court in respect of any of tbs 

grounds of objections falling under Pans 14 and 15, anfi? ^ But where the action 
of the Com t with refeience to the arhitiation pioceedmcs is attached on any of 
the grounds mentioned in S 115 ante, the High Court can revise a decree based 

uponanawaid* Thus where a Court passes a decree on an award without giving 
notice of the filing of the award to the parties as required by Paia 10 a’ 


i (lOOC) 29 All 403 (410l 

(lOOn 1007 All \\ N HO (110) 

(1909 2 Cal L jeue 80 (66) 

(lOOS) 2 Cdl L Jour 1 j3 (162) 

(1004) 8 Cal W N 300 (393 394) 

« 12 Cal L Rep oOl (565) 

12 SutU W R 93 (93) 

(1023) 192S Oudli 1 (3) 3 Luck 1 (F B) 
[But see (1889) 10 All 8 (11 12)] 

5 (1004) 1904 Pun Re ^o 89 page 333 
(1890) 1800 Pun Re No 26 page 75 
U012) 17 lud Cas 694 (6S6) 1013 Pun Re 
No 52 

Note 9 

1 (1002) 29 CvllGT (186) 20 Ind Apj 51 
1002 Pun Be >0 25 (P C) 

(1933) 1933 Had 607 (699) Incomplete 
award — Decree passed in accordance 


(1933) 

(1925) 

(1924) 

(1023) 

(192* 

(19101 

( 1022 ) 

(1025) 


1033 Oudh 327 (327, 
1025 Oudli 227 (228 
1024 Oudh 400 (400 
1023 Oudh 235 (235) 
■ 107 


'>0 Oudh C« 


1027 Pat 185 (140) ^ . ,_,g. 

1010 Pvt 03 (93) 41 at h Jour 26o 
1022 Smd 1 (3 15 Sind L « 1“ 
lOM C.1 «5 l«) “ 

lichali oi minor ,,uce 

Court - Court Mdag «' 
valid— No revision hes „ . gji 
[But toe (lose) 1026 
Artitrators flendina 


2 


revision unless there iv an illegality 
and also some substantial liann 


i«es , 

1935) 1935 Lah 113 (U4 
1035) 1935 Mad 164 (1S5) 

1933) 1933 All 048 ( 049 ) . 

loia ini'? niirlk 547 548 9 . 


78 

(lOlC) 1916 Lah 201 (202) 1915 Pun Be 
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acts with nnlerul irrcnulant> and revision lies against thedecree^ ^decree 
passed without giMiig a p.irt> au opportunity to substantiate his objections by 
improperlj refusing liis ipplication for idjournraent is \itiated by miterial irregu- 
larity and Is open to roMSion* But where the lower Court has refused an 
adjournment in the judici il exercise of its discretion, the High Court cannot in- 
terfere in rcMsioii * ^\llelo the Court compels in unwilling arbitiator to decide 
the matter referred to liiin a decree passed upon such an an ird maj be set aside 
in re\ ision ® 

It his been ilroid^ discussed in Note 6 ante, whether an appeal lies 
against a decree based upon an award where the leference to arbitration is itself 
impugned as being inialid The High Court of Hlababad has held that sueh a 
decree is open to revision on the o^^ound of its heiug without jurisdiction ^ But 
according to the High Court of Lahore ind the Chief Court of Oudli, noicvision 
lies m such a cise " 


See aho biotes 3, j G ind 7 supia 

10 Biniting effect of award 

\ judgment and decice passed in accordance with an award may constitute 
ics judicata as much is v judgment and decree which result from the decision of 
the Court after the matter has been fought to the end * K valid award operates 
to merge and extinguish all claims covered by the submission and is binding on the 
parties to the reference even though it h IS not been made a rule of Couit under 
this paragraph * 

\n award does not become ineffectual or invalid as between the parties 
to the reference merely because other parties to the suit have not joined in the 
reference * 

K person, who is a stranger to the leferenco is neither bound by® nur can 


(1673) 1873 Pun Bo No S3 page CO R«fe 
renco lu <null cvuie suit — Decree lu 
terms of award— ReTirion lies 
(lOlCj 191)} Smd 70 (80) OSmd L R 103 
Court passing decreeon award witb 
out consideiing if it was Leneficial 
to minor part)— Reeision lies liigli 
Court should use re'risional powers 
MI) spanoBlv 
(1021) 1021 Mid 271 (271) 

(10’8) 1028 Mad 48(50) 

(1015) 1915 Lali 273 (2a3) lOlCPBNo 28 
(See (1020) 1920 Cal 831 (832) ^ew 
point cannot le raised sn reTision] 
79 


(But see (1917) 1017 All 163(168) 
39 All 480] 

8 (1933) 1033 Lah 4'>6 (427) 14 Lili 105 
((916) 1016 Lab 201 (202) 1915 Pun Re 
Mo 00 Reference on behalf of 
minor without Icive of Court No 
rcTision because icmcd) l> «mt to 
set aside decree availalle 
(m**) 1932 Oudh 15C (lofe) 

Note 10 

1 (1897) “Jl Bom 46a (4G7) 

(1831) 7 Cal 727 (729) 

(1880) 5 Cal L Bep 333 (340) 

(1910) 191C All 3o3 (359) Vward in muta 
tion proceedings is not ra jjidtcata 
on a question of title ind po'i'ics 


(1668) 11 Mid 144 (144 145) 

(1921) 1021 Oudh 154 (1 j 4) 24 Oudh Cas 

2G3 

4 (lOlC) 1010 All C5 (CO) 

(1920) 192G Cal 1018 (1019) 

[See however (1932) 1032 Mad 588 

IS 308 


[See also (1924) 1924 All G2 IC2 03) 
45 All C23] 

2 (1892) 1802 All W N 238 (238) 

(1913) 20 Ind Cas ISo (188) (Lah> 

(1910) 1920 Mad 615 (617) Po tion of 

award dealing with matters out 
side scope of suit and as such in 
capable of be ng basis of decree 
under this Para — Still it is binding 
on the parties 

[See (1012) 15 IndCa»819 (821) 5 
Sind L B 240] 

3 (1921) 1921 Nag 176 (178) Fspeciall) when 

it has been acted upon 

4 (1894) c All 322 (328) 11 Ind 4pp 20 (P C) 


CPC. 3S0i 3S1 
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enforce^ the T,ward 

11 Enforcement of the award 

The only my of enforcing an award made m a reference tlnougb Court is ta 
have a decree passed m accordance with it under this Paragraph ^ Where a deciee 
IS passed in terms of an award, the award can be enforced only by 'way of exccu 
tion of the decree and no separate suit ■will lie therefor * Nor will a suit he to en 
force an a'ward which ms declared ■void by the Court in proceeding's under 
Para 17 ® 


12 Suit to set aside award 

Where an application to set aside an award is refused and a deeiee la 
in accordance 'with it no suit will he thereafter to set aside the a'ward ^ But a 
minor can sue to set aside a decree against him based on award on the giound thit 
the reference to arbitration was made without obtaining the leave of the Couit is 
reciuired by O 32, E 7 ® 


13 Court acting as arbitrator 

It has been already seen m Note 22 to Paia 1, ante, that a consent h> 
parties to abide by the decision of the Court is not such a reference to arbitiatioa 
as is contemplated by this Schedule The decision of the Court, in such a oasSi 
however operates as a consent decree and is, therefore, not appealable' lathe 
undermentioned cases* it has been held that such a decision is in the aatuieoun 
arbitrator s award and hence is not appealable It is lespectfully submitted ma 
though the actual decision m the said cases is right, the reasoning on wlucli tiey 
proceed is not correct 

Where the parties agree not to let m evidence but that the Couit 
a local inspection the decision of the Court in the suit is neither a consent decre 
nor an award and is therefore appealable * 


14 Valuer and arbitrator 

It has been alieadi seen m Note 10 to Paia 1 that a xefeienca to arbi r 
tion implies the existence of some matter m diffeience which has actus!l> 
at the time of the reference Thus where the intention of the parties ■> ^ 

person to whom the matter is leferred should hold an enquiry in the nature o 
judicial eoquirj , and hear the lespectuo cases of the parties, and decide upon 
dence laid before him the case is one of aibitratioa '*’■ But where a 
appointed to asceitain some mattei for the purpose of preventing differences 
arising, not of settling them when they have arisen, the case is not one of ar 
tion ' No Judgment could, theiefoie, be given under this Paragraph on 


5 (1909) i Iiid Gas 1114 (1114) CMad) 

Note i 1 

1 (1920) 1920 Mad 015 (917) 

2 (1925) 1925 P 0 34 (35) 62 Oil 314 52 

Ind Vpp 70 (P 0) 

8 (1907) 1907 Pun Re No 19, page 86 
Note 12 

1. (1919) 1919 L B 12 (12) 10 L B B 105 
2 (1917) 1917 Mad 672 (079) 39 Mad 853 

Note 13. 

1 (1920) 1920 Mad SOO (802) 42 Mad C25 

Same principle applies oven if re 
lereuce is made to presiding Judge 
and anotber person jointly 
(1919) 1919 Mad 150 (151) 
i (1929) 1929 Ml 577 (577) 51 Ml 83C. 


1925 Nag 463 (4C4) 21 ^ S i) 
[But ^«(1015\l915 Mad 
Award of Court is itj-- j-o 
Objections to .if. dcccc 3 

by way of appeal fro°» *' 
vnoo 111 nfi fll 7 ) 


by way oi apr'-” 
1 1929 Ml lie (117) 

Note 14 
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of the valuator’s decision ■ 

Illastiatioiis 

1 U nled a suit agauiafc G for lujuuction \uJ d images for cucroiclimeut ujou lici pio 
^erty lu tlio auit acoubcut order nas mtdo thifc G wi> to puicbisc L s luteiest 
m the property at a price to be settled by ceitaiu refeieea Ibe refeucs settled 
tbo pii e and the lower Court gave jUdgmant usder tbis Paragraph lu favour of 72 
treating tbc said \ ilnation a» an award It wis held by tbe appellate Comt 
that tbe rcfcrcea rvero valuators rather than acbitritors aud tbciefore tbe lower 
Court could not give judgment under this Partgraph 3 
Z W here au agreement to lease coutaincd a clause that at the expiration of tbe period 
of lease the lessor should Lake over alt the buildings tbeo standing on tbe pro 
pertv at a value to bo fixe 1 by certain persons, it was held that the valuation 
made by such persons was not at) award within tbe meaning of Paia 20 and 
could not therefore bo filed in Court * 

OnDER or Eeterence or Agreemems to Refer 


P. 17. fS ^-3] (1) Where auj peisons agiee m -wilting 
A iication to file ditferenco between them bhall be 

in Court asreement lefeired to aibitratxon, the parties to the agiee- 
uon*^*^ *'*’“'* ment, oi any ot them, ma^ apph to am Couit 

having junsdiction in the matter to which the 
agreement lelates, that the x^reement be filed in Court 

(2) The application shall be m writing and shall be num- 
bered and registered as a suit* between one or moie of the paities 
interested or claiming to be mteiosted as plaintiff or plaintiffs, 
and the others oi other of them as defendants oi defendant, if 
the application has been presented by all the parties, or, it other- 
wise, between the applicant as plaintiff and the othei paities as 
defendants 

(3) On buch application being made, the Court shall dnect 
notice thereof to be gi\ en to all the parties to the agreement, 
other than the applicants, requiring such parties to show cause, 
within the time specified m the notice, why the agreement should 
not be filed 

(4) Where no sufficient cause is shown, ^ the Court shall 
order the agreement to be filed, and sbaJJ maX© an oidei of refer- 
ence to the arbitratoi appointed in accoidanco with the pio\ isions 
ot the agreement^® or, it there is no such pro\ ision and the pai ties 
cannot agree, the Court may ap]X)int an aibitiator 

[1877— S 523,1859— S 326] 


Synopsis 


Rote No 

Legislative changes 1 

Scope and applicability of the Para 

graph 2 


Isote No 

Agreement to refer matters in a pend 

ing litigation 3 

Agreement to refer future differences 
to arbitration 4 


2 (1001) 28 Cal 155 (163) 

3 (1001) 23 Cal 153 (163) 


4 (1903) 30 Cal 831 (812) 
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Agreement must rel&te to matters 
within Court s jurisdiction 
Agreement relating to appointment to 
public office 

Agreement to refer must be in writing 
Shall be numbered and registered as 
a suit — See Note 12 to piri 20 


meiit 10 

(6) Death or refusal of arbitritor ta 
act II 

(e) Resocatioa of reference to arti 

trator 11 

(d) Couit caiiuot appoint an ump re 13 

Abatement of proceedings before arbi 
trator on death of party H 

Appeal 1^ 

Revision 1^ 


Olhei Topics 

Paragraph nhethei 'tpplicable to cases under Arbitration Act See hotel 


1 Legislative changes — 

1 The wQids of any person stained in the agteemeat or to be appointed Ij any 

Court haiing jurisdiction m the matter to which the agreement relates 
which occurred after the words shall be referred to arbitration m tbs 
corresponding section of the old Coda have been omitted in Cl 1 of this Pats 
graph 

2 Clause 4 of this Paragraph replaces the tolLowiog woids which occurred lu tli® 

Code ~ If DO sufficient cause be shoirn the Court may cau»e the agteemsol 
to be filed and shall make an order of reference thereon and may also nomiDite 
the arbitrator when he is not named therein and the parties canuot agK* 
the uomiuation 

It was held under the old Code that an agreement m which the atbitraior was sot 
named conld not be filed under S 523* Under the present Code 
the aforementioned changes it is not necessara that the arbitritoc should 
named in the agreement ^ 


2 Scope and applicability of the Paragraph . 

This and Paras 18 and 19 tn/ra deal avith the second class of ® 
irbitration referred to by the Judicial Committee m Ghulam Khan y 
Hassan, (I L R 29 Cal 1G7 P C). to ‘references to arbitration 
haling recourse to litigation 

The provisions of this Paragraph apply only to cases where in pursai^co 

of the agreement to refer, the arbitrators have not functioned and made >8'^ 
award Where the award has actually been delivered, the proper course is 
tale proceedings under Para 20 to enforce the award ' Similarly, 
application is filed under this Paragraph but before it is disposed of th® 
trators deliver thoir award tbs appficafioa is rendered inlnictuoas, 
remedy of the parties js to apply under Para 20* A more filing of an 
tion under this Paragraph does not oust the jurisdiction of the arbitrator o o 
his award * 

Arbitration in a pending suit stands on a different footing from an 
ment made out of Court to refer a dispute to arbitration In a pending 
authority of the arbitrator is derived from the order of the Court nia 
reference, and if this order is defective thcro is no proper reference an 
quently there can be DO legal award On the other hand in a private 

it is the agreement entered into between the parties winch confers 

Sch II P«r« 17— Note 1 N ‘r 7 


1 (180C) 20 Bom 232 (237) 

2 (1911) 9 Ind Cas Ojo (C57) 1911 Pan Re 

No 35 
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oa the arbitratoi& to dc\l with the dispute. In such a case if pioceedinss iiro 
taken under this Pai igraph aud a lofeience secured undei Cl 4 thereof, it is 
not this reference A\hich constitutes the arbitrator as a pruate tribunal It is 
merely the maclimerj by winch the tribunal already constituted by the agreement 
of pirtics IS nude to function * 

The proMSions of this Paragraph aie perwuMittf and do not oblige a party 
to apply under this Paragraph * It is open to a party to the agreement to file 
a suit in Court notwithstanding the agreement and the only lemedy of the other 
party if bo wishe^a to stand bj the agreement is to apply under Para 18, infra, 
(for further discus»ioa, see Para 13) The provisions of this and the following 
two Paragraphs do not apply to cases governed by the Indian Arbitration Act. 
1S99 [See S 3 of the Indian Arbitration Act, 1899 and S 89 of the Code ) See 
efso the following cases®. 

If in conciliation proceedings undei Chapter G of the Dekkhan Agricul- 
turists’ Belief Act, XVII of 1879, the parties agree to refei the matter lu dispute 
to arbitratiou, the conciliator appointed under that Chapter must under S 45 
of the Act, forward the agieemeot to the Court having jurisdiction in the matter 
and the Court must thereupon proceed in the manner pioaided bj this Paiagraph 
and Para 19, t«/ru 

3 Asreement to refer matteri in a pending liligatien 

The provisions of this Paragraph cover only cases wheie parties without 
recowie to hUgation, agree to refer tbeir differences to arbitration ^ If parties to 
a litigation who desire to refer tbeir differences to arbitiation, desiie to avail 
tbensselves of the provisions of this Schedule, they can do so only under Paras 1 
to 16 thereof ^ In othei words, an agreement to refer made by the parties to a 
litigation without the intervention of the Court cannot be recognised under this 
Schedule,^ and cannot be filed under this Paragraph as if it was an agreement to 
refer without recourse to litigation * If an award has been passed on such a 
reference it cannot be made the basis of a proceeding under Para 20 * As to 
whether such an agreement can be lecognised independent of this Schedule, as an 
adjustment of the suit under O 23 B 3, there is a conflict of opinion foi which 
see Note 9 to 0 23, R 3, ante 

Where however, after an agieement to lefer was entered into in a pending 
suit, the suit itself was wtthdtawn, an application filed under this Paragraph subse 
quent to such withdiawal is not incompetent and an award made in pursuance of 
the same is valid * So also an agreement to refer relating to matters Jiot iniohed 


4 (1928) 1923 Lab ITO (173) 

5 (1931)1931 Oudb 127 (129) 

(1897 1901) 2 Upp Bur R 286 Held suit 
not barred 

C (1931) 1931 Mad 170 (171) 54JHadl93 
(1902) 29 Cal 793 ((95) 

(1929) 1929 Lab 2lG (246) 

Note 3 

1 ((1911)12 Ind Cas 372 (375) 36aiad353 

2 (1927) 1927 Bom 6G5 (581) 51 Bom 908 (FB) 

3 (1927) 1927 Sind 60 (72) 

(1921) 1921 Smd G5 (G7, G8) 16 Sind LB 
174 

4 (1930) 1930 Bom 98 (101) 54 Bom 197 
(1903) 30 Cal 218 (223) 

(1914) 1914 Bom 184 (180, 187) 38 Bom 

CB7 It cannot be recognised stall 


(192C) 192C Sind o (6) 

tSee also (1882) 1882 Pun Be No 130 
page 387] 

The /oJloaiiij decisions under the old 
Code v-hxch took a contrary new tttssub 
unite I are not correct ii Into m view of 
20 Cal 1C7 P C — 

(1905) All 53 (o6) 

(1904) 1901 All W N 9 (10) 

(1879 80) 4 Bom 1 (4) 

o (1912) 15 Ind Cas 140 (143) 1912 Pun Ba 
No 115 

5a [See also (192o) 1925 Nag 203 (209) Ar 
bitration — Pending suit — Submis 
Sion otherwise than through Court 
!■> not illegal] 

C (1930) 1930 Lah 1066 (10G7) 
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tn the suit is peifecth valid, though entered into ponding suit Thus where dnnnj 
the pendencj of piobate proceedings the parties agieed to refer to arbitration ths 
ijucstion of the division of the estate, and the agreement left untouched the poiirers 
of the Court to issue probate, aud the aibitiators also did not deal with that 
question, it was held that the agreement and the award theieon were valid ^ 

4 Agreement to refer future difference! to arbitration — Sff Notes 2 and 10 to Pm I 

ante 


5 Agreement must relate to mailers within Court s jurisdiction 

Before an application can bo filed under this Paragiaph it is essential that 
the agreement to refer should relate to matters which the Court is competent to 
tr> and has junsdiclton to pass a final deciee upon Thus, where an agreement 
iclates to the partition of levenue paying land, it cannot be filed under this Para 
giaph as the civil Court has no jurisdiction to partition the revenue * Where an 
agreement relates to matters partly 
the Court it has been held that 
agicement beyond its jurisdiction 
parties agiee to tins being done ’ 

Paiagraph * 

The refusal to refer to aibitxation is a pait of the cause of action for an 
application under this Paragraph The application can theieforo be filed in ® 
Court within whose juiisdiction the refusal to lofor was mado ^ 


6 Agreement relating to appointment to public office .. . 

The succession to the trusteeship of a public trust or chantj is a ms 
iffecting the public interests and a dispute regarding it cannot be referred 
arhitiation ^ It has been held by the High Court ol Madras that au agteeme^ ^ 
lefer to iibitration even if lelating to a public office is not necessarily nob'” 
opposed to public policy, but must bo scrutinised by the Court for the jj 

ascertaining whether it is in violation of the trusts of the institution ora 
adveisely the interests of the public ’ 

7 Agreement to refer mu*t be in writing JipforS 

It IS essential that the agreement to refer should be iu« ri/iw? 
it can bo filed under this Paragraph ' 

S Sbatl be. iv'aRvbeT«d a-nA *» a — Set 20 


9 Where no sufficient cause is shown ' 

\gieeraents to refer to arbitntion stand on tho same footing as a 

lawful agieements by winch tho paities ire bound b> the terms of what thgj 


(1935) 1935 Lah o9 (59) 

(1933) 1933 Pekb 19 (22) 

(1924)1924 Pat 4S8 (490 491) 3Pit44S 
7 (1923) 1923 Bom 305 (306) 

Note 5 

1ft (1934) 1934 &md 29 (32) 

1 (1917) 1917 L-ih 218(218) 

‘yet also ote 5 to para 21 tn/ra 


above two docisioii*') 
3 (1933) 1033 Lah IS (21) 
Note 6 


2 


[1917)1917 1 '.1392(322), o-. in '03 
(1910) C Ind Cas 219 (223) 32 ^Jl » j 
[Bee also (1915) 1915 Ca ,^,^1 

hsecutor or -d.mau » 


(1923) 1923 Cil 275 (2.0 (Ho) 
(1922) 1922 5fad 42J (432) 


1883 lull Be No 5 and 1914 Lab 
29G “ Jtr Justice Jfti I»al also 
doubted the correctness ot tbe 


1 {l903)30CsI 213 {22s) 
(1935)1935 VU 830(83.1 
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agreed to, iiid from which, > e , tho loieemcnt to lefcr they cannot letire unless 
the 'icoiie and object of the agreement cannot be executed or unless it be shown 
that manliest injustice will be the consequence of binding the parties to the 
contiact ^ ^ heiQ tl erefoia no sulbcieat can've n* shown against the agreement, 
this paragiaph provides that the agieement shall be oidered to be filed All 
grounds cn which a contract will bo aoidablo such as fiaud, misrepiesentation etc . 
which will enable a party to aaoid a contract or winch rendei a contract 
unenfcrcexblo against a party will constitute sufficient cause against filing the 
agreement under this Paiigraph Thus where the agreement to refer is shown to 
be vitiate 1 In fraud or mistake® or by misrepresentation® or is not consented to by 
all the 1 allies* the Court will decline to file the agreement Similarly where an 
agreement to refer is entered into by the de facto guardian of a JIabomedan 
minor it cannot he filed under this Paragraph as such guardian has no authority 
111 law to act for the minor ® So also where the conduct of the parties shows that 
the\ hate abandoned and cancelled the agreement to refer, the Court will refuse 
to order ‘he same to be filed ® Delay in raakmg the application may be a sufficient 
cruse for refusing to order the agreement to be filed but it must be such as to 
lead to ‘he inference tint the parties had abandoned the reference to arbitration 
anything short of it is not sufecient ^ An agreement the submission under which 
has been revoked for good cause cannot be filed under this Paragraph ’’ 

10 Aibilrktor •ppoint«d in accordance wilh tbe provuions of the agreement 

A submission to arbitration must be strictly construed as it deprives the 

party to the submission of the right which he has under the common law to 

have the dispute to which tbe submission relates decided by a Court of Law^ 
The juriedictiou of the Court to order a reference under this Paragraph is derived 
from the agreement of the parlies and the Court must refer in accordance with 
the terms of the agreement ® If it fails to do so it acts with material irregularity 
in tbe eseicise of its jurisdiction ® Thus wbeio the agreement is to refer to the 
arbitration of two European merchants of Karachi tbe Court has no power 
under this Paragiaph to order a reference to an Indian merchant of Amritsar * 
AMiere accoiding to tho terms of an agieement to refer an umpire should bo 

appointel from out of seven persons named the Couit cannot appoint as an 

r mpire i person who is not one of the seven persons so named Similarly, 


Note 9 

1 (l&b CJI r'’'\Ioc5lnd Vpp 119(130 131)(PC) 
la (1 21) Lab L Joui 2 G (9 8 279) Agree 

ricnt of reference proidiog for ni 
n ntment of ne t arbiliitor in cise 
be vrbJtrator or giuillv a] pouted 
tfuses to vet — Besigmtion of ^ncli 
vibitiatcc is not 'lufficicnt evuse 
'or not fill s tlie agieement 
(103^) aj33 S nd C3 ('0) Suffic ent c use 
j lot confined to fraud mistejre 
( itdtinii and undue inflnente 

2 (1S90) 3 C P L R SO (92) 

3 (1919) 1J19 Lab 140(142) 

(1933) 1J33 Smd GS (09) Where the ag ee 
Mieiit was tbe result of misuse of 
onfidence 

(1593) lt93 Pun Re Iso 49 page 21G 

4 (1917)1917UBG (6) 

5 (1921) 1921 Cal 819(819) 47Cvl713 
C (1920) 1920 ^ag 20 (30) 

(1933) 1933 Sii d CS (GS) 


0 1(1933) 1933 Lab 18 f2l) 

7 (1800) 17 Cvl 200 (207 203) 

Note 10 

1 (1930) 1930 Sind "02 (203) 

2 (1931) 1931 JIad 28 (33) 54 ilvd 4G9 

(1934) 1934 Oudh C7 (68) 9 Luct 321 

Coa t cannot refer the matter to 
two out ul three arbitrators named 
II Ibe vgreemeut where the thud 
refuses to act 

(1871 74) 7 Mad H C R 72 (76) 

[See also (1921)1921 Pat IGl (1G2) 

G Pat L Jour 287 Court cannot 
letei again on tbe first reference 
pioiing abortive on its own 
motion) 

3 (1911) 9 led Cas boa (C57) 1911 Pua Re 

No 3o 

4 (1911) 9 Ind Cas Coo (657) 1911 Pun Re 

No 35 p l'>3 

4a (1S71 74} 7 Mad H C B 72 (76) 
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\Nhoie tbe agieement is to refei to thice aibitratois, the Court has no jurisdictioa 
to add a direction that m case of disagreement among them, the opinion of tbe 
majority should prevail There can be no implied agieement in such cises lobe 
bound bv the decision of the majority * 

An order under the la®t portion of Para 4, a7ite, diiecting apirtyti 
nominate an aibitrator, cannot be passed befoie the agreement is actually fil'*! 
under the earlier portion ® 


1 1 Death or re(u»&l of arbitrator to act 

Where an arbitrator dies or refuses to act subsequent to the agieement to 
refer and the agreement does not contain any provision for such a contiugencj bas 
the Court pouer to appoint a new arbitrator? There are two proMSionsm tbs 
schedule empo^^ermg the Court to appoint an arbitrator — 

(0) Under Cl 4 of this Paragiaph where the agreement does not contain 

any proMSion for the appointment of arbitritois and the paities 
cannot agree thereto 

(1) Under Pata 5 of this schedule read with Para 19, tn/ra 

As to the power of the Court to nuke an appointment under Cl 4 oftbis 
Paragraph the High Court of Allahabad* has expressed the new that theexpif*^ 
Bion ‘ if there is no such provision and the parlies cannot agiee coveis 
where there has been a provision for a particular arbitrator who is either dead 
has retired If he has died or refuses to act it is as though there 
provisions But this opinion is merely an obtler dictum and the High Cour 
Bombay® has dissented from this view and has held that Cl 4 is not open o 
a construction , ^2 

As to the power of the Couit to proceed undei Para 5 and 
appointment it must be noted that that Paragraph applies to agteemeut® u ^ 
recourse to litigation only by nitue of Para 19 by which the provisions o _ 
can be applied by the Couit “only so far as they are co«s»sfc»^ gandm 
vtetU There is a diversity of judicial opinion m the application of 
order to undeistand and appreciate the decisions they may be cous deie 
two beads vis —■ 

(1) Where tbe death or lefusal of the arbitrator takes place ^***^[,3 

to the agreement but before it is filed into Cour uu 
Paragraph filin' uadfr 

(2) Where such death or refusal tabes place subsequent to tue 

In cases falling under the first bead, it has been held by acl 

Calcutta ® Rangoon®^ and Madras* and the Chief Courts of Punjab, 

Lower Burma® that the agreement becomes incapable of p erformance 

(1912) 17 lud Cas 3S9 (390) j-s 

S (1919) 1919 Lah 70 (71) 

No 7 . ,,11 luu 1*^ 

(IJ19) 1919 Lab ^31 (232) jberti' 

No l&5pago414 ‘ 

a distinct 

pirty to appoint anolbir a ^ j 

it docs not Ucome *« i 
leiloimance , 

5a( 1934) 1934 Oudb C7 (CJ) 9 Lui 
11935) 1935 Oudli a'9 (I^) 

C (1918) 1918 L B 114 (115) 


5 (1920) 1920 Mad 1183 lllSl) 

6 (IJ20) 1920 Lab 505 (o05) 

Note 11 

1 (192'’} 1922 411 133 (133) 41 411 523 

[But see (1919) 1919 411 49 (49) 42 

AU 191 3 

2 (1931) 1931 Bom 529 (531) 

3 (1874) 12 Beng L R App 13 (14) 

[See also (1920) 1920 Cal 730 (731. 
732)3 

3a (1933) 1933 Raiifc 331 (333) 

4 (1931) 1931 Alad 23 (31, 32} 54 Mad 409 
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or retut-al of Iho \rbitr\toi \h(l that the Court cannot orJei such agreement to be 
filed under this Paragraph. Thus, where an agreement is to refer to the arbitra- 
tion of three specified persons, and one of them dies pending arbitration proceed- 
ings, the Court cannot order the agreement to he filed under this Paragraph and 
direct the remaiuiug aibitrators to act or appoint anew arbitrator m his place as 
it will not be consistent with the proMsions of the agreement to do so ^ The High 
Court of Allahabad® has, on the other hand, held that aaheie an arbitntor refuses 
to act pending arbitration proceedings, the Court can, on a subsequent application 
under this Paragr.iph appoint anew arbitrator The decision proceeds on the view 
that a party, acquiescing in the arbitrators commencing proceedings, should be 
deemed to have waived his right to object to the opposite party obtaining later on 
an order of reference under this Paragraph According to the High Court of Lahore 
where an arbitrator named lefuses to act, the question whether a new arbitrator 
can be appointed is one depending on the intention of the parties If the domi- 
nant intention is that the matter should be referred to arbitration then the fact 
that the parties agreed on the personnel in.akes no difference, and the Court can 
appoint a new arbitrator If, on the other hand, the essence of the agreement la 
to refer the matter to a particular individual oiih the Court has no power to 
appoint a new arbitrator 

In cases falling under the second head the power of the Court to appoint a 
new arbitrator has been assumed in the following cases ® But it is conceived that 
even m such cases the power of the Court to make a new appointment should be 
consistent with the terms of the agreement 
12 Revocation of reference to arbilretor 

Under the common law of England, a party to a submission might at any 
time before the award was made, revoke the authority of the arbitrator, the reason 
being that the arbitrator was. in contemplation of law, meiely an agent appointed 
by the parties to decide the matter m dispute between them and his authority 
was therefore revocable by either of his principals ^ This has not been followed 
m this country * As pointed out by the Privy Council in Pestonjee v Manookjee 
A Co , 12 Moo Ind App 112, at p 130, no partj to an agreement to refer to 
arbitration can, after a reference has been made, revoke the submission unless for 
good cause and a mere arbitrary revocation of the authority is not permitted® 
The following have been held to bo * sufficient cau^e for revoking a submission to 
arbitration — 


(1) The fact that the arbitrator is colluding with the opposite party * 

(2) The fact that the arbitrator is discovered to have been acting as a 

mukhtear for one of the parties without lemunoration or to be 
indebted to such party ® 


Note 12 

1 llahhuty s Laws of Enjlatid, tol 1, 
p 448 

2 (1904) 27 M-id 112 (116) 


3 (1807) 12 Moo lud App 112 (130) (1' C) 

(1385) 8 Mad H C R 46 (55) 

<1904) 27 Mad 112 (115' 

(1914) 1914 Mad 280 (2S0j 
(1898) 20 U1 14o (Us) 

(IJ32)1932 All 34S (349) 

(1871) Ig Suth \i R 331 (331) 

(1877) 2 Cal 445 (463 464) 

(1870) 1870 I’uu R9 No 80 
(1917) 1917 Lali 65 (63) 1917 Pun Re 

No 12 

(1901) 4 Oudh Cis 17 (21) 

4 (1907) 23 All 13 (14) 

5 (1902) 29 Cvl 278 (282) 
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Vrheie the agreement is to xefei to three aibitratois, the Court has no junsdictioa 
to add a direction that m case of disagreement among them, the opinion of the 
majority should prevail There can be no implied agieement m such c-'ea to be 
bound the decision of the majonly * 

An order under the }a«t portion of Para 4, ante, directing a piit> ti 
nominate an arbitrator, cannot be pissed before the agreement is actuallj filel 
under the eathei portion ® 

1 1 Death or refusal of arbitrator to act 

Where an arbitrator dies or refuses to act subsequent to the agreemeat w 
refer and the agieement does not contain any piovision for such a contmgeiicj , hi> 
the Court power to appoint a new arbitrator ? There are two provisions m ths 
schedule empowering the Court to appoint m arbitrator — 

(0) Under Cl 4 of this Paragraph where the agreement does not conlaia 

any provision for the appointment of arbitritois and the pirhei 
cannot agree thereto 

(1) Under Paia 5 of this schedule read with Para 19 tn/ra 

As to the power of the Court to nuke an appointment under Cl ^ 
Paragraph the High Court of Allahabad^ has expressed the Mew that thserpr^^ 
Sion 'if there IS no such provision and the parties cannot agree ^ 

where there has been a provision for a particular arbitrator who is either ow 
has retired If he has died or refuses to act it is as thoUob there 
provisions But this opinion is merely na obtlcr dictum and the High . 

Bombay* has dissented from this view and has held that Cl 4 is not open 
a construction . ^ 

As to the power of the Court to proceed under Para 5 °^!itbou> 
appointment it must be noted that that Paragraph applies to agicemeuts ' ^ 

recourse to litigation onl> bj Tirlue of Para 19 by which the provisions o ^ 
can be applied b> the Court ‘only so far as they ate consistent 
ment There is a diversity of judicial opinion m the application of ^**5^ 
order to understand and appreciate the decisions they may be codsi 
two heads vts — ^25 

(1) Where the death or refusal of the arbitrator takes place 

to the agreement but before it is filed into Court uu 
Paragraph ci „ under 

( 2 ) Where such death or refusal takes place subsequent to 12 

In cases falling under the first liead, it has been held by ad 

Calcutta * Rangoon*^ and Madras* and the Chief Courts of Punja , 

Lower Burma® that the agreement becomes incapa ble of performance 

5 (1920 1926 Mad 1183 1II8I) (1912) 17 lad Cas 3S9 (390) (^^ ^ jjj 

6 (1J2C) 1926 Lab 505 (o05) 

Note 11 

1 (1922) 1922 Vll 133 (133) 44 Ml 528 

[Dut SCO (1919) 1919 MI 48 (49) 42 

All 191 ) 

3 (1031) 1931 Bom 529 (531) 


5 (1919) 1919 Bib 70 (71) 

No 7 . . 119 luu b 

(1919) 1J19 Lab 231 (232) 1 ; 

No 155pvso*^* ^ 


disliHct I f* , 


3 (1874) 12 Beng L B App 13 (14) 

[See also (1926) 1920 Cal 730 (<31 
732)) 

3a (1933) 1933 Rang 331 (333) 

4 (1031) 1931 'lad 23 (31 32) 54 Mad 4C9 


1 irty to ariwmt ^ 

It does not become 
jciloiiuaiice , i Sll 

5aU93l) 1934 Oadh C7 (CJ) 9 u 
(1935) 1935 Oadb 1'9 ^ 

6 (1918) 1918 L B HI 
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or rcfubal of Uio iibiti \t ir n d th\t tho Couit cannot oxilcr such agreement to ho 
hied under this Piragtaph Thus, where an agreement is to refer to tho arbitra 
tion of three specihcd persons and one of them dies pending arbitration proceed 
rnijS the Court cannot order tho ac^reeraent to bo hied under this Paragraph and 
direct the rennimng arbitrrtor& to act or appoint a neu arbitrator m his place as 
it will not bo consistent with tho proMsions of tho agreement to do so ^ The High 
Court of MIahab\d*has on tho other hand held thrt where an arbitr itor refuses 
to act pending arbitration proceedings tho Court can on a subsequent ipplication 
under this Prragnph appoint a new arbitrator The decision proceeds on the view 
that a part^ acquiescing ur tho arbitralots commencing procecdinoS should be 
deemed to ha\o waived his right to object to the opposite party obtaining later on 
an order of reference under tins Paragriph According to tho High Court of Lahore 
where an arhitritor innipd refuses to act the question whether a now arbitrator 
can be appointed is one depending on tho rntentron of tho parties If the domi 
nant intention is th it the in itter should be referred to arbitration then the fact 
that the parties agieed on the pcr»onncl makes no difference and tho Court can 
appoint a new arbitrator If on the other band tho essence of the agreement is 
to refer the matter to a paiticuhr individual onh tho Court has no power to 
appoint a new aibitrator 

In cases falling undei Iht second head the powei of the Court to appoint a 
new arbitrator has been assumed m the following cases '* Put it is coiicen ed that 
even in such cases tbe power of the Court to make a new appointment should be 
consistent with the terms of tho Joieeinent 
12 Reva«»tion of f«f<r«nce to arbitrator 

Under the common law of England a party to a submission might at any 
time before the award was made revoke the authority of tlie arbitrator the reasou 
being that tbe arbitrator was m contemplation of law meiely an agent appointed 
bv the patties to decide tbe matter in dispute between them and his authority 
was tberefoie levocable by either of bis principals ‘ This has not b^en followed 
in this country * As pointed out by the Privy Council m Pestonjee \ Matiockjee 
&, Co 12 JIoo Ind ^pp 112 at p 130 no party to an agreement to refer to 
arbitration can after a reference has been made revoke the iiubmission unlecs for 
good cause and a mete arbitrary revocation of the authoiity is not permitted ® 
The following have been held to be sufficient cause foi revoking a submission to 
arbitration — 

(1) The fact that Ibo arbitiator is coUuUiOo with tbe opposite party * 

(2) The fact that tho arbitrator IS discoveied to have been acting as a 

mukhtear for One of the parties without lemuneration or to be 
indebted to such party ® 


Note 12 

1 JlaWuijs Lais o/ E jla 3 ^ol 1 
p 41S 

2 (m04) 27 Mad 113 (116) 


(lJ3i)t932 tU 345) (349) 

(18 1) la Suth W R 331 (331) 
(1877)2Cal44j(4C3 464) 

(18«o)l6 0 1m RaNo 60 ^ 

(1917) 1917 Lali G5 (68) 1917 Pua Re 

No 12 

(lQ01)4 0udliCis 17 (q) 
i (1907) 29 All 13 (14) 

- (190>)29Cal ->, 1 ,( 261 ) 
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(3) Unieasonable delay in the conduct o£ the proceedmss before the 
aibitratoia, not caused the paitj seeding to revoke the sub 
mission ® 

(•l) Rehtionship of the arbitiitoi, to one of tho parties unknown to the 
other ^ 

The follor\ing do not constitute “suflicient cause ’ for revocation of a sub 
mission — 

(1) Delay in the conduct of the iiroceedings ^Nheie such delay is caused 

by tho very party seeLing to revoke * 

( 2 ) Tho fact that one of the arbitrators figuied as a witness for the 

prosecution in a security proceeding against the partj seeking to 

lovoke ® 

( 3 ) Tho fact that the arbitrator is entering into foreign matters and that 

a minor is likely to be interested in the arbitration and that he 
would not be bound by it 

13 Court cannot appoint an umpire 

Where tho agreement to refer does not contain any provision for appointing 
an umpire in caso of difference between the vrbitrators, tho Court cannot appoint 
an uinpiro under this Paragraph ^ 

14 Abatement of proceedingt before arbitrator on death of party— Sff ^ote t< t® 

P&ia 1 


15 Appeal 

\n order undei this Paragraph filing 01 refusing to file aoteemenc *» 
appealable under S 104 sub section (I), Cl (d) ^ But a decree passed m terms 
of tho award mado m pursuance of a reference undei this ParSoraph is not ippss 
able* Nor does an appeal he against an order revoking the reference to or 1 
tratioii * 

16 Revicion . 

The omission of tho Court to register and number the application as a 
13 an irrCoUlanty But if the inegulantj is acfiuiescod in by the parties 1 o’ 
not affect the merits of the caso and affords no ground for inteifeience i n tevisi^ 

acrree ind 


6 (1&)0) 17 Ct.1 200 (20S) 

(1933) 1933 Pesli 18 (21) Not a suit for all 

7 (1933) 1933 Sjiid C8 (09 70) 

8 (1918) 1918 Pat 83 (SO) 4 Pnt L Jotir 394 

9 (1932) 1932 411 348 (319) 

10 (1871) ■’1 Sutli W B 395 (306) 

Note 13 

1 (lesc)s 411G1(CG) 

(1882) 15392 Pun Be No 191 pigc5.>8 

(See also (1931) 1931 Bom 529 (531 
53^) Court atpointmg utnpiro as 
sola arbitiator— J/fil not justified] 


of suit tho order 
ppe.libltl Cti 


A* for rfeci5io«t vnder 
Khtch held that the order 


decree see the foUouvtq ,, , , jAiirlO 
(1899) 22 aiad 290 (300) 9 M ul B 
(I'lai) 3 All 280(291) 

(1881)3 4)1 427 (431 432) 

(1907) 1907 Pun Bo ^o 126 


(Scoalso (1916) 1910 Lab c.9 (91) 
1910 Pun Be No 117 Order setting 
aside au ard on a rofcrciico under 
tills Para lor mis conduct does not 
fall under S lOi Cl (d)or(/) but 
as tbo 1 rocco lings are in tbe nature 


(i!)ji)ap°iud Ca. 

(1926) 1920 41155 (^O '** 

(1914) 1014 LaU^HS (>4C) 
(926) 1914 I uu R® 
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P* 1 8. [-Ve?£'.] Where any party to any agreement to refer 
^ * to arbitration, or any perbon claiming imder 

him, institutes any suit- against any other party 
lo refer to arhitra to tliG agreement, or any person claiming under 
him. in respect of any matter agieed to be 
referred, any party to such suit may, at the earliest possible 
opportunity and in all cases 'whei’e issues are settled at or before 
such settlement, apply to the Court to stay the suit ; and the 
Court, if satisfied that there is no sufficient reason why the 
matter should not be referred in accordance with the agreement 
to refer to arbitration, and that the applicant was, at the time 
when the suit was instituted and still remains, ready and willing 
to do all things necessary to the proper eonduefc of the arbitration, 
may make an order staying the suit. 

[Cf Indian Arbitration Act, S. 19,] 

Si/noims 

Kotc Ko Note No 

Scope and object of the ParAgraph I Sufficient cau»e— Burden of proof S 

^‘Where any party inititutet any Direction of Court lo stay >uit 6 

•uit’ 2 Dupute a* to agreement to refer — Vali 

Application for atay of suit mutt be dityof agreement 7 

made at the earliett opportunity 3 Removal of slay order 8 

Effect of award made tubtequent to | Appeal 9 

•uit in surtuance of agreement to i Preeldency Small Cauie Court ( power 

refer before «uit 4 ' to atay 10 

Effect of award made prior to auit 4a 


Ofhet Topics 


At tbe eiilieet povbiUe 01 portuuiU and id -til 
c-tets wlieie is<-uea aie wttUd -tt o> before 
stieli ettleintiit See^ott.3 
“liar ] lale an oidci staMiig tlie auit See 
Ixoie C 


Piocedure Ir Coiut wbcic 'iilitnti 
impinctic «Ue Ve Note f< 

Pioceduie in cavt of diui vl of igieemeiil 
^ote 7 Pt (S) 

Soffieienl leisoii — Instances See Pua 
Note 9 l*ts (2) to (G) 


1 Scope and object of the Paragraph 

This paragiaph must be read tMth S 28 of the Contiact Act, 1872, S 21 
-of the Specific Relief Act, 1877, and Paxa 22 of this Schedule The general rule 
as declai-ed by S 28 of the Contract Act as that exerj ttyf^ement Mbjob jjrr 
paitj theieto is le&tiicted absolutelj from enforcing lus rights under oi m 
of the contract by the usual legal proceedings in oidinar 3 tribunals is \oid •- 
agieement to refer /wfu/e disputes or an agreement tn niiting to refer e~~f- 
disputes to arbitration bus been declared b> the said section to be an orcej:.— - 
the geneial rule Such agreements are therefore %alid and binding on t.." 

Tliey are, howeier, not specifically enforceable (S 21 of the Specific .T-° 

1877) But if a part> to the agreement sues in lespect of the matter azrter . 
leferied to arbitrition, the Couit may stay the suit under this Parr*-^;- ‘-i-z 
thus enable the defendant to apply under Paia 17 tociiiy r^n r 

pioceedings as under the agreement Beloie the iireseut Code, tie 
such an agieement could be pleaded as a bar to tliesuit^ under S 21 r f ,-f i o 

Sell If, Para 18 — Note 1 tee llu foltnuiuQ — 

for cases nndn S 21, Spcctfie Itehef Act 1 (190.>) 21 411 63 {55, 5 C) 
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Relief Act Tb it section, so fir as it enabled such a plea to be nised is a bar bs 
been declaicd by Paia 22, to be not applicable to cases goiemed by 

this Schedule 

The object of tins Paiagnph is to pioMdo against the coutumacio-s 
conduct of a plaintiff 'who had agreed to lefer a particuhi matter to arbitration 
but -wants to resile fiom it , but the discretion is in the Court to stay the suit or 
not, the paramount idea being that a tribunal constituted by the paities sbouH 
not come in conflict or usurp the function of the tribunal which the Soi eieigc h ? 
provided ^ 

2 where any party institutes any suit 

This Paragraph is restricted to cases in which a suit is instituted after aa 
agreement to lefci to arbitration has been entered into in agreement to refer 
entered into pending suit does not oust the luiisdiction of the Court , uoc can i 
afford a lalid ground for staying the suit under this Paragriph * 


3 Application for stay of suit must be sna<te at the earliest opportunity 

The power tested in the Court to stay a suit under this * 

discretional V and can be exercised only on an application made for that purpo'« 
at or before the settlement of issues,* c/ the provisions of S 19 of the Indno 

iibitiation Act which require that the application should be made at aoy tio’® 

after appeirance and before filing a written statement oi taking any other steps n 
the proceedings 

4 Effect of award made subsequent to suit in pursuance of aSr«sn*enl to refer befei* 

suit 

Where no applicUion for stay is made within proper time or an apphcitio” 
IS made and dismissed, the award made subsequently and pending the suit '» 
invalid When once the suit is filed, the jurisdiction of the arbitratois cea f 
and they become functus officio * The leading case on the point is the decisio’’ 
in Boleman and Sons \ OrsetiCoipoiation, [(1012) S K B 2j7j which has bew 
quoted with approial and followed by the High Courts in India Moulton !*■_* 


a lJ32 Oudli 2G5 (2CG) 8 Luck 08 
0 All IGS (170) 

(1S8G) S All 57 (Gl) 

(1882) i All 54C (548) 

(1888) 1883 All W N 133 (133) 

(1887) 11 tom 100 (214) 

(1875 70) 1 CU 42 (50 61) 

(16&0) 5 Cal 408 (600) 

(18JC) 23 Cal 06C (Oo7) Ifrid be ngumeuV 
iLudcrtd luopeiaCiie owing to lanso 
of tune 

(191b) 1918 Mid 518 (549) 
(1011)JIudCa8bO(82) 33 411315 
(IhGO) 1 N W P H C R 252 (252) 

(1685) 11 Cal 232 (235) Jlcld contmt not 


to tbc «u)t— No refeicDCC «■** 
toiara 22 of this ScheduM 

• (1018) 1918 aiad il9 (720) 

Note 2 

I (1914) 1914 Lorn 181 (1S5 
(IJU)15 lud Cas 140(140 U^-) ‘ 

Rq No 115 1 1 113 f 

ISte uLo (IJOO) 4 •‘*j'’lVo£ tH* 

34Lom3i2 Ca>cs uodi-r » 
Xrbltratiou Vet) 

Note 3 

I (1314)1314 Lib 4SU (437 4 

Re No J’ , c. . ,1 
ISio .1*0 (1921) 1921 ^“1 5 ' 

1.^ .,1 T.R '•«] 


BlUt) 

(IbJl) IbOl Pun Re No 50 r‘S0 274 
(1SW)4 Oudh Casl7C>0) 
la (1920) 1J20 Cal 975 (975) 

(lOlbj 191C L U 101 (101) 

(^ca however (IJ32) 1932 Oudb 2o5 
(VAl) 8 luck 98 S 21 of the fapeci 
Uc Relief Vet was held to ho a bar 


Note 4 , 

(101i)3K » I 

OraCtt Cori-orit'O""^ 

1921 Cal 7.0(770) 

(1931) 1934 Lab f‘’’7 

(1523) 1 J»3 ai I® I'l'l, 5 I.^l. - 

11922) 1922 lab (3. 1) ® 

lowing Uokman s c*K 
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lu dclnciing the judgment in that case ob&eivcd as fono\\s — The law will not 
enforce the «iccific iicrfoinmice of in agieemcnt to refer to arbitrition but if 
duh appeiled to it ins the poiicr in its discretion to refuse to apirtj the alter- 
native of having the di-pute settled bj a Court of Law and thus to Ifiuehun in 
the position of having no other remedy than to pioceed b> arbitration If the 
Court has refused to st ii an iction or if tbe defendant has ibstained from asking 
it to do “-o the Court has <cisin of the dispute and it is b> its decision, and b> its 
aecision ilone that the rights of the parties aie settled It follows that in the 
latter c-ise, the pni itc tribunal, if it has ever come into existence is funettis 
0//1C10 unless tlie pirtics igreo rfe uoio tint the dispute shall be tried b> arbitra 
tion ind tliat tlie iction Itself shall be releired Tliere cannot be two tribunals, 
each with the jurisdiction to insist on deciding the rights of the parties and to 
compel tiicm to accept its decision 

Butin order to appl> the doctrine that an vward nude pending suit is 
in%ahd the following couditions must be fulfilled — 

( 1 ) The person instituting the suit must be a partj to the agreement to 

refer 

( 2 ) The paitN wishing to sla> the suit must have the right to iiplj to 

tlie Cnuit to stxy it 

(3) The subject matter of tbe dispute must he tlio simo before the 

arbitrator aud the Court ’ 

The ^aildlt> of the entered into prior to the suit is not however 

dfiected bv the institution of the suit and it is only the subsequent auatd that is 
invalid Hence it has been held by the High Court of Calcutta that though an 
award la made subsequent to suit tbe Court can nevertheless stay the suit m order 
to enable tbe defendant to have tbe invalid award set aside (under Paras 20 
and 21 ) and tbecealter re commence tbe arbitration proceedings Othervtise a 
party to tbe agrceaient can nullify tbe entire arbitration proceedings by filing a 
suit at tbe last moment when tbe award is about to be dehveied vvitliout giving 
tne opponent aiij time to obtain a stay of the suit ^ 

4a Effect of award made prior to *uit 

4 valid award Operates to merge and extinguish all claims embraced in the 
vubmi5»ion and constitutes a bar to any action on the original demand See S 11, 
Ivote 27 

\n award given after the period fixed in the agreement is not binding on 
the parties unless the period has been extended by the parties The evtension 
may however be made oj affy * See afso Paragraph 8 Note 3 
5 Sufficient cauie— Burden of proof 

It 13 for the plaintiQ' to show that there is sufficient cau^e as to wh> the 
matter should not be referred to arbitration in accordance with the agreement 
The burden is not upon tiie defendant to show that no such cause exists ^ ( \s to 


UOIS) 1018 Mad TIO 41 Mad 115 

Following Bolemaa s case 
(19 Cl) 192G Sind 60 (66) Followuig Dole 
man b case 

(1922) 1922 Oudli 1 j3 (1o 9 100) 25 OudU 

Cas 03 

(See boucicr (1922) 1922 ^1143(49) 
41 111 292 Case arising under S 19 
IrliitcaVion let] 

(1927) 1927 LaU 105 ( 40 = 1 ) 


Sub 


• (24 

Case under S 19 Arb trition let) 

Note 4a 

1 (1933) 1933 Lah 173 (173 174) 

Note 5 

1 (1922) 1922 Lab 97 (97) 2 Lab 19 
(1933) 1933 Rang 331 (332) 
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wh-xt Is suificicut cause sic Isote 9 to Pua 17, $upra ) 

6 Discretion of Court to stfty suit 

The defendant is not entitled os o! right to a stay of the suit under tLs 
Paiagrxph •'Ihe giantiug of stay is in the dtscicUon of the Couit ^ The Couit will 
ho\\e\ei exercise the discretion ordinarily in favour of the staj , for, as observel 
by Lord Selhouino m If tllesfoid v Wai^n * If parties choose to determine for 
themselves, that they will have a domestic forum instead of resorting to the 
ordinary Courts, then since that Act of Farhameat, (that is, the Comcuon Liw 
Procedure Vet, l8oi S 11, which corresponds to Para 18 of the Civil piocejare 
Code) was pissed i privia facte duty is east upon the Courts to act upon such an 
^gieement 


7 Dispute &t to agreement to refer — Validity of agreement 

The Court can -stay a suit under this Paragraph only when theio is a 
subsiiiting 'loreemcut to refer to arbitration Where the agieeincnt has beooiaa 
V Old and inoperative 'I's for instance, by the d^atb of the arbitiator specified in the 
agreement it can afifoid no valid t,round for granting stay under this Paiaguph 
Similarly where the Xoreement has been revoked for saflicienfc cause or is other 
xviso invalid m law (aa where it is vitiated by fraud or mistaho) the Couit "‘h 
decline to „rant stay ^ 

Where the parties dispute the agieemeot, the Court should decide as to the 
tiuth and validity of the agieement before it proceeds to giant op refuse v vtay 
under tins Paragraph * Where the patties have entered into a fresh agieomeng 
winch matoiially alters the original agreement containing the arbitration clause 
the existence of the original agieement cannot bo urged is a ground for stas 
if the fresh aoieement merely amounts to an extension of time for the peifoiauuc 
of the original contract, it has not the effect of supersediOa the same sous 
invalidate the aibitiation clause * Where a contract contains several clause# o 
which tlio aibitrution clause is one tho Court is not a fortiori bound to staj C 
suit Thus where a seller hies a suit upon certain accepted but unpaid hills a" 
there is a clause m the indent by which the buyer is bound to accept and pu *i 
maturity tho bills drawn by the sellei notwithstanding any objection tUt ^0 
buyer raxy luve le^aiding any variations in tho teruis of the indent the hujtr 
not entitled to iel> on a clause »in tho mdont agreeing to refer the dispu a 
arbitration Such a suit is governed by S 32 of tho Negotiable Instruments 
and tho Court should not stay tho suit uudec this Parx^xaph * ^ 

In tho undeimontioiicd case® it has boon held that where a suit 
iinpexcbino the veiy agreement containing tho arbitiation clxxisx the Cour 
order a stay of the arbitration proceedings 


8 Removal of stay order 


Note 6 

1 (lOlS) 1918 Mad “ID (7CB) 41 JlaJ 115 
(1933) 1933 Bora 202 (’04) 

2. (1373) 42 LJ Ch 417 \Ville»fordy Wat 
soil — Ilfferred to 1 1 1J19 Cil 479 
(430) 51 liid C-iaSO (3’) 

Note 7 

1 (1931) 1931 Mad 23 (32 33) 04 Mad 409 


10 of the all 

'SoTmohS^p,,, 

I Vole* 12 

3 (1917) 1917 Bah 2Ci (’05 2oC) 1917 I 

4 (1914) ml'csl 20i 120C} 31 Ind C » I* 

5 (lOMjioVhlliMMLsl 

la this caso stiy wai ' 
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refuses to or the ilcfcnOant neglects to txLo steps to proceed ^ith tbo arbitra 
tion* the il untjll IS entitled to npplj for *1 remo\al of the order foi stai Tho 
Court cannot, ho\\c\ ci, proceed with the suit wthout sacating tho stay order 
9 Ap{>«kl 

Vn appeil lies from an order under this Paraoiaph stajiug oi letusuio to 
staj the suit ^iidcS 104, sub s (l). Cl (c) 1 But an older of a letenue Court 
‘■tajing or refusing to stnj a smt under this Piragraph IS not a decree withiij tho 
meaning of S 177 of tho \gra Tenauej \ct and no appeal lies against such an older 
to the ci\il Court ^ 

to Pretidencr Small Cauie Court a power to ctoy 

\ccording to the High Court of Bombay^ the Presidency Small Cause Court 
has power to stay the suit under this Paragraph as well as under S 19 of the 
Indian Vrhitrition \.ct The High Court of Calcutta^ has, however, held that the 
High Court can sta\ under this Paragraph the suit pending before the Presidency 
Small Cause Court, but has left open tbo question whether tho Small Cause Couit 
has also concurrent power to grant stai 


P. 1 9. [S, Tlip foiotrointr nronsionb. so fai as tlie5’^ 

Pro., ..on’. oppLo. ^6(1 UndOP 

ble to proceeding! all piOCC0d“ 

under p.ra 17 > -lade b^ tlie 

Couit undei that paragraph, and to the avrard and to the deciee 
following thereon 

[1877— S o24i 1859— S 320] 

Synopsis 


2Jote No I Nolo No 

Scope and •pphcebility of the P«ra 1 | Power of Court to remit or tet eitde 

So fer At they ere coniiitent with eny ewerd 3 

Agreement filed under Pere 17 — 

brr Note 11 to 1 ica 17 ante 2 Appeel Srr Note 15 to Pata 17 aite 4 


1 Scope end applicability of the Paragraph 

This Paragraph empowers the Court to apply the provisions of Pxras 1 to 
16 to proceedings under Para 17 so far as Ihej are consistent uith the ag»cewic»f to 
lefei But in order to so apply those piovisions it is essentnl that the agiocmcut 
should bo actually filed under Para 17 * 

2 So far aa they are consistent with any agreement filed under Para 17 — Sr« 

Note 11 1 aca 17 a ilr and Note 7 Para lo ante 


3 Patrer oi Coart to remit or tet MuJe ewani — Sic Peru. H ead la ante iixd Che 

uudermrntioDed cases 1 

4 Appeal — Sf« Note 15 to Para 17 aiU 


Note 8 

1 {1921) 1921 Bom 458 (4oS) 45 Bom 1181 

[bee also (1919J 1919 Cal 29o (’05)] 

2 (1914)1914 W12i5 (270) 

Note 9 

1 (1918) 1913 111 218 (233) 40 Ml 219 

Note 10 

1.(1925) 1923 Bom 275 (277) 6’ Bom 420 
(1031) 1931 Bom 343 (344) 55 Bom 603 


refernog to ai-bitiatiou — Lvidticu 
led aud decree passed — Full Court 
cannot interfere aud order stav] 

[But see (1907) 31 Bom 230 (2il)) 

" (1930) 1930 Cal 61 (52) 50 Cal oo 
Seb II Para 19— Note 1 


Note 3. 

I (1&83) C Mad 3C8 {369, 370), The airaid raiy 
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AbBITIUTION •niTHODT THE rSTEB\'E\'TlON OF V COXJBT 

P. 20, [S 525 ](1) Where any mattei has been lefemd 
Film award m arbitration® -without the intervention of i 
matter referred to Court, and an award has been made thereon ini 
arbitration ’Without peison interested in the awaid® mav apnlv to 
intervention o our any Court Iiaving jiuisdiction ovei the aiitiett 
mattei of the a-\vard^® that the awaid be tiled m Coiiit 


(2) The application shall be in writing and shall be niiin 
bered and registered as a suit*- between the applicant as plaintiff 
and the other parties as defendants 

(3) The Court shall direct notice to be gi\en to the paities” 
to the arbitration, other than the applicant, requiring them to 
show cause, -within a time specified, whv the awaid should not 
be filed. 

[1877—8 525; 1859— S 327] 


Sywpsts 


Note No 


l.esi*i«tive ehenget 1 

Award* made on arbitration without 
th« intervention of a Court 2 

Scope of the Faratreph 3 

Regular suit to enforco the award 4 

Award made pending suit— Koto 9 
to 0 *>3 R 3 (inte See aUo 1 iri 10 
ante S 

Where any matter has been referred 
to arbitration — See Fata 31 tn/ra 6 
(d) tward deUrmmiug matters uot 
refert6d-~-Sce Para 21 in/ra 7 

(b) Whether part of award may be 
filed— Sfp Pira 21 i fra 8 


Set* 'll 

Any person interested in the awsrd 
Jurisdiction over thesubject nsderef 
the award << 

{c) Small Cause Court 
Shall be numbered and registef*® •** 
suit j3 

Notice to parties 

(n) Lost iiward—Src Note 14 

‘>1 *n/i a iS 

(h) Decision ol majority j6 

(c) Parlies to reference jj. 

Court fee jj 


Other Topics 

Court to which application under this Paragraph should be mide See Nolcs 10 mi H 


the 


ibc matter to which the award relates See -Vote 10 in/ro 
Awards made on arbitration without the intervention of a Court 


which ‘ 


A reference to arbitration pat of Court originates m a suboiission 
an agreement bet%\een the parties to bo bouud by tbe adjudication {J.o 

OUCC8 or disputes by an arbitrator appointed -with their consen pf^jiva 

referenca the irbitrator males an award or an adjudication of ’O ^ 

rights of the parties In order to ConStitulo an award tlierefore > 

lleto and 'houl* 
arbitrators for 2 

0,1. 11 Para 20-N?lf * . 


dements are essential — 


A mere dccHnton award i« incoiit lillalibura aLawaof I igl* 
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(l) Tlicro must bo a difference or dispute between the paities *b 
(j) Tbere must bo a submission to arbitntion and a lefeieuce thereon 
to an arbitrator appointed bj the pirtiea 
(3) There must bo an award bj theurbitrator on tho points rofecred to 
him 

Is between tho pirtios to the submission, a award is a final adjudi. 
catjon of the disputes between them embriced m tho submission, and is con 
cinsne upon tho merits of the controieray submitted^ It opeiatos, therefore, 
to merge and extinguish all ckims embraced in tho submission and, after an 
award is made tho submission and aavard furnish tho only basis by which tho 
ngbts of tho parties can bo determined and constitute a bar to any action on the 
original rights of the parties It is not necessary for the talidity of the award 
that it should be filed or enforced in a Court of law * But if it is desired 
to eiifoice the rights cicated bv the award through the Court, tho award has 
to be converted into a puJqment of Court on which a decree may bo made For 
this purpose a parta in who'm fuour an aw ird has been made has two courses 
open to him — 

(t) He may pioceed bv in applicvtion under this Paiaptapb See 
^ote 3 

(ii) He mav b'e i regular suit to enforce the vward See Note 4 


3 Scop« «f th« Paragraph 

This Paragraph provides for a summary procedure for filing m Courts 
awards made on arbitration without tho intervention of a Court * The piooeduie 
IS, however, optional^ aod does not preclude tho party from bnuging a regular 


lh(lO03) 30 Cal S31 (889) 

[bee iho Note 10 to Para 1 rt'itr} 

1 (looe) 33 Cal 8S1 (538) 

(19241 1J24 Cal 72 (73) 

(1903^ 1 liid Cav lOa (IOj lOG) (Loin) 

{1909} Bom 401 (403 400 
(19'’7)19-»7 Bont ‘>37 (23s) But '‘here 
vnitd <lo«B not repivee hut mereU 
definev and aacercainaongisa) tights 
V iuit on original risliU not tarred 
(leSO 11 Cal 38G (36S S02) 12 Ind App C7 
, , (P C) 

(191K) 1918 Lali 233 (240) 1317 Pun Be 

>0 33 


and 

ill tho 'ilternativc if tne vw ird is 
found to be iu\ >lid a prayer may be 
added for adjudicitiononthemcnts 
(1917} 1J17 Ldb C5 (07) 1J17 Pan Ke Ko 
12 

(lOlC) 1310 Lali 204 (2Co} 

(IJIG} IQlC L B 101 (102) It ii. bonescr 
o}en to the phiatiff to impugn the 
\alidit> of award uid if be succeeds 
ill proving tbe awaid to be inv ilid 
-in adjuduition on tbe original 
Tights mav be made 
[Seo also (1918) 1318 Mad 719(719) 
CPC 382-1 383 


41 Mad 115(117) 

(1019)1319 Mad 1113 (1113 1114) 

(1910)5 Ind Cw 425(420) 0 Nne L R 1 
(1892) 1692 All W 238 (2S8) 

[See iho (10>4) 1924 Sind 23 (24) 
17 Sind L R 178] 

(1312) 15 Ind Cat 819 (821) 5 Siud L R 
240 

> (1831) 18 Cal 414 (418) lSliia\pr7d 1391 
Pun Be No 70 (1 t ) 

(1927)192" All 733(734/ 

(1884) 1834 VllW N 148 (14b) 

(1383) 1883 All ‘V N 237 (237/ 

(1892) 12 All W N 233 (233) 

(16CC) 6 Suth AS R 94 {9o) 

(1873) 20 Suth W B 420 (4'’0) 

(1904) 7 Oudli Cat 3G9 (3"0) 

(1918) 1918 Lah 233 (240) 1917 Pun Re 

Bo 99 

‘>*(1671) 8 Beog L R 31S (325) (b B) 

(169j) is Mad 423 (4’3) 

[See also (1902) 29 Cil 167 (Is’ 183 
184 29 Ii d App ,^1 1902 Puii Ro 

No 25 (P C) ] 

(192&) 1928 Mad 107 (115) 

Note 3 

1 (1932) 1932 Alad 402 (46o) 5i Mid 653 

2 (1834) 1834 All W N 143 (149). 

(1921) 1921 All 384 (380) 43 AJl 103 
(1927) 1027 All 733 (734) 

(1931)1931 Oudb 127 (129) 

(1904)7 Oudh Cas 369 (370) 

(1S92 9C)2Upp Bur B 11 
(1897 1901) 2 Upp LurR 10 
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smt to enforce the rights created by the award ^ (Se® ^ote 4, infra) Tae 
inquiry under this Paragiaph is limited to the conditions specified in Pan J1 
{See Note 2 to Para 21, infra ) While, m a regular suit to enforce the awatJ, 
it is open to the defendant to attack the award on all possible grounds * 

As to whether a proceeding under this Paragraph is res ludicaia m \ 
subsequent suit to enforce or set aside the award, see Note 27 to S 11 ante 
A refusal to file the award under this Paragraph does not amount to a dcciee, ml 
therefore does not lender the award \oid or otherwise unenforceable, as agiins* 
the parties to the award, but leaves the award to have its ordinar> leoil 
>alidity,® unless the ^alldlty of the award as an award was directly and substin 
tially m issue in such proceeding® 

This Para and Para 21 infra have no application to awards made 
by an arbitrator appointed under the Pules made by the Government under 
the Cooperative Societies Act ^ Such awards can be enforced in the ®aae 
manner as decrees of civil Courts 


4 Regular juit lo enforce the eward ^ 

Apart from the procedure under this Paragraph, a regular suit miy be 
brought to enforce the rights under the award ^ (See Form No 10, 4ppendis \ 
to Sch 1 ) It has been held in the undermentioned case* that a suit to enforce 
the terms of the award is in essence one lor specific perfoimance of 
But it has been held by the High Courts of Madras*® and Allahabad that | 
question whether a suit to enforce an award is a suit for specific per/ormanM ® 
the award, would depend upon the nature and puiport of the award, aac 
period of limitation for the suit would also depend upon the nature and , 
of the award It is submitted that the latter view is correct Where the 
directs the performance of a duty or condition and where the performan 
such a duty or condition may be specifically enforced under the Specific Belie 
the suit may be one for specific performance of the awaid * But 
award settles or declares the title of the parties and a claim is made g 

the title so conferred, tho suit cannot be called a smt for specific P®''? 
of the award any more than is a suit upon a sale-deed, a smt for spd' ^ 
formance of a contract of sale On the same principle it has been ^ 
smt lor recovery of money duo under an aw ard is a smt f or mooe> ac — 

3 (1921) 1921 All 384 (3S6) 43 All 10b (1933) 1933 all 743 (748) -i 

(1902) 20 Bom 70 (80) • to right to share of . 

(1910) 5 Ind Cis 507 (598) 1910 Fan R« to arbitraliou — w,ofo2eria. 

No 34 defendant to delncr aau “ j 

(1917)1917 Lah Go (C7) 1917 Pun Re not filed— Suit for reeme j^^^^ j , 

No 12 ofoflBrmgaorintbe au« 

(1892) 1832 Pun Re No 77. page 213 price is maintamab e 

(1808 16C9)4 MadHC Riua20) (1933) 1935 Lah 131 Id 

(1S92) 15 Mad 99 (100) case Ut 178 LiiPiUl'®'* 

(1932) 1932 Mad 462 (4G5) 55 Mad Co9 not apply , /’r.i lOT 

(1932) 1932 Mad 745 (747) (See (1933) 1033 CM J 

(1916) 1910 Mad 583 (584) Gal 707 But a qoI 

(1897 1901) 2 Upp Bur B 293 to tho arbitralion 

4 (1926) 1920 Lah 135 (127) 7 Lah 42 cniotco an awa^J 

5 (1925) 1925 P 0 216 (219) 62 Ind tpp 2C5 2 (1918) 1918 Cal 899 (XtOJ 

5 Bang 180 (PC) 2a(1900) 23 Slad 593 (59C) 

G. (1891) 18 Cal 414 (418 419) IS lad 4pp73 * ' . 

1891 Pun Be No 70 (P CJ 3 (1901) 23 411 23o (288). 

(1921) 1921 Bora 389 (391) 45 Bora 329 ^ ,g^ .j002) ui (‘“pA S3l (sS'J'* 

(190C) 33 Cal 8Sl (837) ** ' [Seb also (lUOC) 33 Cal Mi I 

7. (1933) 1033 Cal G95 (090) 00 Cal 900. , 

Noted 

1. SfeS SO Pf the Sptet/te nduf Jet. 1877 (1934) 1931 Lora HO (l« 
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cognisiblo b> ■\ Court of Smtll C-iuscs, o\cn though, in such a suit, tho validity of 
the award mii be contcste«,l * \s to whether isuit, brought after an application 
'o alo tho aw ird under tliiaPangriph IS dismf*5seiJ is biired bj tho rule of rcs 
judicata. '£•«’ Note 27 to S 11, <in/r 
5 Awards made pending 4uil 

Noto 0 to 0 Jl, It 3 uw/t Sit Pan 10, ante 
^liere ui aw »rJ is inide on a loftrcnco to irbitritioii durin„ tho pendency 
of a suit m which the same subject mittu IS m issue tlio awaid cannot be filed 
tinder this p^tiagraph * 

€ where any matter bet been referred to Arbitration — Para il infra, 

7 Award determining matter* not referred — iit Para >1 infra. 


8 Whether part of award may be filed — ArrNoteT toPita ’1, tnfra, 

9 Any peraon interested in (he award 

\ person w ho is not v party to tho reference to arhiti ition and therefore is 
not bound h> the award c.tnnot enforce tho tward even though he may denvo 
an advantage from it ^ Tbo irbitrator is not a person interested in the award 
within tho meaning of this Para He eanoot, therefore apply under this Para 
to file an award * 


10 Jurudiclion over the tubjeet matter of the award 

Under the old Code the application bad to be tilod in the Court of the 
lowest grade having jurisdiction over tho mattex to which tho award relates ‘ 
It vvas held on an interpret vtion of the vvords in quotation, that the jurisdiction 
depended upon the value of tho matter to which the aibttration related and not 
on the value of the matter atiarded* The use of tho words ‘ having jurisdiction 
over the subject matter of the award in tbo present Paragraph makes it clear 
that the jurisdiction now depends upon the reliefs aifaided rather than on the 
matter originally m dispute’ In order to decide whether the Court has 
jnnsdiction over the subject matter of tho award, it is necessary to determine 
whether the Court would have under Ss IG to 20 of tho Code jurisdiction to try 
a regular suit between the parties m which the reliefs claimed are the reliefs 
granted by the award ^ It is, however the entire matter dealt with by tho 
award and not merely a particular portion thereof that must be considoied m 
determining the jurisdiction of the Court * Where the award deals with matters 
partly within tho jurisdiction of a Court and partly without it, it cannot be filed 


5 (1925) 1925 Bom 519 (519) 49 Bom 093 
/J919;J9J9-&1112/13) 43.J1J109 


[But see (1921) 1924 Baug 192 (192) 1 Bang 
700 

(1871) 3 N W P H 0 R 117 (118) 

Note 5 


tamable 

(1935) 1935 Sind 184 (166) 

Note 9 

2. (1861) C ill 322 (328) 11 Ind 20(P C). 

Confirming 3 All 809 


(1929) 1929 Lab 814 (315) 

JSm aJ=o/lPSl>)6.4JJ 

2 (1935) 1935 Lab 134 (135) 

Note 10 

1 [See {1664 CG) 2 Lorn 11 C R 91 (93)1 

2 (1906)29 Mad 41 (45) 

(1J04) 31 Cal 203 (206) 

3 (1914) 1914 Cal 633 (681) 

(1933)1933 All 350(381) 

3a (1933) 1933 All 880 (381) 

(1934) 1934 Sind 29 (32) 

4 (1919) 1919 Mad 22 (23) 

(18C9 70) 5 Mad 1£ C R 123 (129) 

(1932) 1932 Mad 4C2 (463) 55 Mad CS9 
(1933) 1933 All 3S0 (381) 

[Sea however (1931) 1931 Bang 252 
(254) 9 Rang 480 Observation of 
Mya Bu J la tho order of relereace 
to the ellect that where the portion 



3052 


Akbitbatiok 


SCH 


under this Paragraph in that Court and no decree can bo vahdlj made thereon* 
Thus an a^vard directing the payment of a sum of money and also dcclann; tbs 
dissolution of a marriage cannot be filed m a Small Cause Court -which has no 
]unsdiction to deal with the question of dissolution of marriages ^ Similarlv, in 
Eainlal v Ktsan Cfiandra,®®' where the properties m dispute and dealt with b> 
the award, were all outside British India, it wao held by the Privy Council that 

the award could not bo filed m a British Indian Court 

Before assuming jurisdiction under this Paragraph the Court has to ba 
satisfied that it has jurisdiction to enfertain the application and should, if 
necessary, take evidence regarding junsdiction before assuming jurisdiction-^ 


11 Small Cause Court 

Where an award merelj directs the payment of money a suit to recover 
the money is cognisable by a Court of Small Causes' 


12 Shall be numbered and regitlered «« a *uit ** * , 

It has been seen in Ilote 5 to S 2, sub s (2), ante, that the word sad 


for the purposes of the Code, means — 

(1) any proceeding under the Code which is instituted by the prC'CC 

tation of n plaint, and 

(2) any proceeding which, according to any specific provisions of 

should be regarded as a suit under the Code 
An application under this Paragraph or under Para 17 must^ therefore, 
bo regxrded as a suit for the purpose of the Code, inasmuch as it 
"numbered and registered as a suit’’* It has accordingly been held that t 
provisions of 0 9. B 13,* O 23, Rr 1 and 3* and 0 38, B 6* can be spphM « 
such applications But though such an application is a "suib” the order 
IB nob a "decree ' The reason is that such a decision is appeahble us an or r 
under the proiisions of S 104, ante, and is thus excluded from the Jefinitw 
of "decree”.® 

It has, however, becu held in the undermentioned cases® tint an 


within jurisdicCiOa is eeparablo from 
tho other portion without aSectiug 
the basts o( tho awtrd, tbo case m‘%> 
bo (liSerent] 

5 (1032) 1032 JIad 462 (403) 55 Mad 6S0 

‘ice catet etted in i’oot Nola (G) n» I (7) 
hrloK? 

G (1010) 1910 Mad 22 (23) 

C\(1024) 1924 P 0 95 (102) 51 Cal 301 51 
Ind \pp 72 20 Naa L R 33 (P C) 
[Sec aUo 1931 Kmg 252 (2 j4) 

9 Rang 460 Propert) ouUido British 
ludia) 

(1023) 1920 Lab 24 (26) Anird relating to 
propertjr situate outside British 
India cannot be filed iti British 
India 

(1931) 1931 Sind 47 (48) 25 Smd L R 

201 I’rojwrtv ontside luriMlictioii of 
Court 

(1671) 15 Suth IV B 550 ^550) Mnusil’a 
Court not haring lurisdiction over 
tho collection of rent, tho award re 
latiiig to thit matter cannot tio filed 
in that Coart 
7 (ISan) 1C Cal 4J>2(4i>C) 

(1032) lJ3i Mad IC2 (iC3) SOMidCsO 


N '1 


Note 22. 


904)31 Cll sfe (513) 0 23 H 1 - 

921) 1921 Lab 34 (3s) 2 Uh 

910) ?indC»s99i(995)(Lali) 

922) 1922 Oudh ISO (IOC) 2^ 

027) foi? Bom 2o9 {2 j9. 2C0) , 5 j. 

921) 1921 Pit ICl (IG2). C ^ 

I'l?*) T all 531 (533) 


l).e Code ^o d«u>«'’‘ 
noticed 
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nndcr Para l7 or undci tins Parifcraph is not a ‘suit at all for tlic puiposes of 
the Code It is submitted tbit this \icw cannot be accepted as collect 

But au ipplicition uiidei Para 17 or under this Paiigruph should be 
regarded as i »uit onlj /oi the put poses of the Code It is not a suit within the 
meaning of the Limititiou \ct, 1908 oi of tho Pcklban Agiicultuiists Belief 
\ct* or of the Court Fees \cl, 1670^* oi for tho puiposes of tho taiation of 
the pleaders fee on sucli ipphcitions* It his been held by tho Judicial 
Conimi««ioner s Couit of Smd in the undcrtneiitioned caso'° that an application 
under this pan to tile in award is a suit within tlie meanino of S 16 of the 
Provincial Small Ciu^o Courts \ct 
13 Notice to pertict 

The issue of i notice to tho paities under sub paia (4) is imperative ^ The 
word lurtics is not conUned to persons who bate actuill> ippeaied before the 
arbitrators J B ind C igreed that in case of au> dispute between them the 
matter should be referred to the irbitntioa of persons chosen by each pirt> to the 
di'pute and that in the event of inv such parti refusing to nominate an aibitrator, 
the arbitrator nominated b\ the other parts should nominate mother arbitiator 
and the two together should uoniinato an uiopiie D <putcs having arisen A and B 
called upon C to nominite au iibitiitoi ( f tiled to do so and thcieupon 4 ind B 
nominated an arbitiitcr who chose mother ubitiatoi and the> having appointed 
an umpire mide an award 1 applied to nle tho awaid in Court It was held 
that C was a pait> to whom notice should go althoueh ho did not actually 
appear before the arbitration * 

14 L«it awsrd Note 8 to 1 aia ’’1 uijra 


15 Decuion of majority 

Where a dispute is referred to several aibitratois and tho agreement of 
reference does not provide that tbo decision of tho nnjoiitj shall prevail an award 
b> the majority of the aibitiators is not valid ‘ The mcie fact that an uneven 
number of arbitrators have been appointed does not show that the parties do^ced 
to be bound b) the award of tho majority^ Tho Court cannot m such oases 
appoint an umpire * Bven m a cise where the parties agree to be bound bj the 
award of the majoiity tho proceedings will be vitiated unless dll the arbitrators 
take p irt in the proceedings * As to the validity of a decision the majority of 
the arbitratois on a reference pendiOo suit set. Note J to Para 4 ante 


(IHH) Smd 122 (123j 8 Siiid L B 

CO application under p ra 17-— 
Kcfercuce and award — Vnard set 
aside — ICnas beld that there w-is 
no sutt Aai iherrfort no diet ee ind 


pira 15 nbicU applies to such 
orderi and <s therefoie } ot a deciee 
(102.) 1027 Siad 103 (101) 10 Siud L R 

of 
34 


71) 

a (1021) 1024 Sind 23 (21) 17 Smd I. K 178 
(1607) 21 Bom 03 (07 08) 


Sa(I89l) 10 Cal 11 (14) 

«) (1930) 1030 Oudh 80(00) 5 Luck C78 
10 (1975) 1935 Smd 203(200) 

Note 13 

1 tl933) 1933 411 106(107) 

2 (18SC) 8 All 310 (351) 

Note 15 

1 (1919) 1919 Pat 71 ('•6) 

(19-3) 1J23 OuJh 131 (161) 20 Oudh Cas 
350 

(18 9) 18.9 1 un lie ^o 57 page 145 
(16i3) 19 Sulh W K 1.(43} 

(1SC7) '■ Sulh W R 2CJ (270) 

(1905) 2 Cal L Jour 61 (61) 
(lSS2)lS821uaUeNo 191 page 553 

2 (19X1) 1920^118 130(130) Diasentiug from 

1117 BouilJS 

3 (lO^e) 19’G Mad 1183 (llSl) 
i (1916) 1918 Cal 805 (bCG) 

(1903) 23 All VV N 1 j9 (ICO) 



3054 


Abbitea.tion 


Sea 


16 Psrliet to reference 

An awaid binds only the parties making the refoionce Where a refereacd 
IS made by some only of several persons ba\mg a common interest, and the> haie 
no express authority from the others to act on their behalf also the latter are not 
bound by the aw aid ^ Where one of the parties to a reference is a minor and aa 
application IS made to the Court by another party to hie the award, the Court 
before filing the award, should decide definitely whether the reference \ as for the 
benefit of the minor so as to he binding on him *■ 

17 Court fee 

4n application to file in award under this paragraph is not chargeable with 
a Court fee as if it IS a suit but is cliargeable only as an application* See n! o 
4rt 18, Sch II of the Court fees ket, 1870 

18 Limitation 

The period of limitation for an application to filo an award is six months 
from the date of the award * (Art 178, Indian Limitation Act) It lus been 
held that the date of the award m Art 178 really moans the date on which the 
award was published or handed over to the parties and not the date on which d 
was made or signed * The Court has no power to enlarge this period under S 5 of 
the Limitation Act ® Nor oa-u a patty claim the benefit of S 6 of the Act 

P. 21, [S ^26] (1) "Whoro the Court is satitfied that the 
matter has been rofeired to arbitration and that 
mini’ll lu^hlwlta award has been made thereon^ and wheio no 
gaoundsueh as is mentioned or refeuedto m 
paragraph 14 or paragraph 15 is pioved,^® the Couit shall order th® 
award to be filed and shall proceed to pionounco judgment accord* 
ing to the award .. 

(2) Upon the ludgment so pronounced a deciee ^h^ii 
follow, and no appeal shall lie from such .decree e\cept in bO ta 
as the decree is in excess of oi not in accoi dance with the atrara 
[1877— S 526 ; 1859— S 327 ] 


Note No 

1 UesiUative changes 1 

II Scope of the enquiry under ibtt 

paragraph 2 

III Where the Court is satisfied 
that the matter has been re 
ferred to arbitration and that 
an award has been made there 
Note 16 

1 (1927) 1927 VU 12s (isd) 

(bee (1932) 1932 Lab C9 (70) Two out 
uE tbrue partners referring toarUtri 
tion— Xwird IS \alid 'is between 
tbcmselics-^ Vw ird acted on— let 
sons doriMUg benetii under it cannot 
alUruaids impeach il) 

2 (1910) 7 Ind Cas 31 (33> (Cal) 

(See ilso (1932) 1932 I’at CO (61) 

11 I'll I'll V reference to arbitra 
tiou to uhicb the harta of a joint 
lamiljr was a party is binding on hi* 


*a")\aUdily ol iciureuce ^ 

(W tgrocment to rofet *o 
deration of drolPio? 
laiual iroceodii g , 5 

(c) Subject matter of Hi«>awar<J_ 


minor son] 

Note 17 

I (1831) 10 Lai 11 (If) 

I (1915)1915 111009*371) 33 j 

[See lUo (1910)1 


4 (1923) 1921 lUig — o (•’<5 


22.) 1 ’ 
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(<’) iorm of iwirJ 6 

fr) Ro^istratioii of twari] 6a 

(i) Pitt of award if can K, 

filod 7 

(ii) I Ost unaid 8 

IV Ground* of objection under 

Parai 14 and 15 9 

V Proved 10 

Vf Re* judicata 11 

VII Withdrawal of application — S f 
Note 12 to lara "“O ft itf and 


Note 15 to Para 1 12 

Vlll Revocation of submiction — See 

Note 12 to Para 17 atite 13 

IX Appeal asainst an order filing or 
refuting to file award — See 
S 104 Note 15 ante 14 

X Appeal against decree on award 

-Sub Para (2) 15 

(d) Enforcement of award 16 

XI Appeal to Privy Council 17 

XII Revision 18 


Other ro|>ic< 

** V decree «ball follow Ve Note 16 valid See Note 9 1; N (2) 

\ward on a aaguc aKioement to refer — \\l e Mattera for enquiry under Ihis paragraph Sea 

thcr valid ■Note 1“* F N (u) Note 2 

L'elay la making the iward — Vwaid uhethcr Suit to enforce award ‘'ce Para 20 Note 4 

1 Legislative change* — 

1 The voids where the Court is satisfied that the matter ba* been lefei ed to arbitra 
tion and that <n award has beeu made thereon are neu See Note 3 

* The word prove I bat been aubstitutcd for the worl nhonn e Note 10 

3 ^ab '»('’) 1 lew b e Note 15anl S lot (.0 o'f 

2 Scope of the enquiry under thi* paragraph 

lb has been been )Q Note 4 to Ptra 14 a ite that it tb a fuDdamental 
frinciple of the lat% of arbittatiOD that the submission fuinisbes the source and 
prescribeb the limits of the aulboritv of the arbitrator ind that the award must 
conform to the submission in substance and in form Subject to this limitation, 
boweTcr the arbitrator is the solo and finil judgo of law and fact and the Court 
will not review the aavard upon the merits nor constitute itself as a Court of 
appeal to go into the >'ic> its of the matter und to «ee whether the conclusions 
arrived,at are sound aod reasonable * 

There is no provision of lava which rcquiies the aibitratoi to adopt any 
special procedure’ni arriving at bis award * and the proceedings are not intended 
to be carried on accordiUn to the rules of procedure eont lined in the Code Ho 
IS not bound to make an> record of tho proceedings*^' or to gne a reasoned 
judicial decision ’ In any inquiry under this parognph tho Court has to satisfy 
itself only on the following points — 

(11 that there uas a matter in ditfcrenco between the parties existing at 
the time of tho arbitration (see Noto 3 infra) 

(2) th it there was a valid submission of the matter m difference and a 

rcfcrenco thereon to arbitration (see Note 4) 

(3) that tho subject natter of the reference was such as could be lawfully 

referred to arbitration and that the Court has jurisdiction over 


Seb il Para 21— Note 2 
1 (1912) 15 Cal L Jour 110(113 114) 

(lJ33) 1933 Lali 1034 (1035) Partition 
award — Unequal distribution by ar 
iiitrators — He was not asked to 
explain it— Court cannot refuse to 
Bie swaid 

(1J02)‘'9 Cal 1G7 (183) 29 Ind kjp 51 
1902 Pun Ke No 25 (P C) 

(1910) 30 Cal 143 (1'47) 

<1909) 4 Ind Cas 5o3 (5a3 531) (Lah) 


(1923) 1923 Rang 199 (201) 1 Bang "Co 
(19tC) 1016 Mad 583 (584) 

(1903) 7 Bom L R 793 (797) 

(1930) 1930 Lah 22 (23) 

2 (1'>10)3A Cal 143 (147) 

(1912) 15 Cal L Jour 110 (113) 

2a (2922) 1922 Cal 228 (22S) 

2b (1910) 38 Cal 143 (147) 

(1912) 1912 Mad W N 10. G (1079) 

3 <1012) 1912 Mad W N 107G (1079) 

(1912) 23 'Mad L Jour 290 (296) 
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16 Paitie* to reference 

\n avinid binds oul 5 tbe parties uiaLtng tlio refeience Where s referenw 
IS made by some only of several persons having a common interest, and thej bava 
no express authority from the others to act on their behalf also the latter are not 
bound by tbe award ^ Where one of the parties to a reference is a minor and an 
application is made to the Court by another party to file the award, the Court 
before filing tbe award should decide definitely wbether the leference was for the 
benefit of tbe minor so as to be binding on him 


17 Court fee 

■\n application to file an award undei this paiagraph is not cbaigeable with 
a Court fee as if it is a suit but la chargeable only as an ipiihcition * Set a !'0 
“Vrt 18 Sch II of the Court fees Act 1870 


18 Limitation 

The period of limitation for an application to file an award is six montls 
from the date of the award ^ (Art 178 Indian Limitation Act) It has been 
held that the date of the award m Art 178 leally moans the date on which tbe 
award was published or banded over to the parlies and not the date on which » 
was made or signed ® Tbe Court has no power to enlarge this period under S 5 o' 
the Limitation Act ® Nor can a party claim the benefit of S G of the Act 


P. 21. [S 0*26] (1) "Where the Court ib butisfied that the 
matter has been refeiied to arbitration and that 
".wIS an award im been made thoreons and wbeie no 
ground such as is mentioned or leieiieaio 
paiagiaph 14 or paragraph 15 is pioved,^*^ the Couit shall order the 
awaid to be filed and shall proceed to pionounce judgment accora* 
mg to the award .. 

(2) Upon the ludgment so pronounced a deciee 
follow, and no appeal shall lie from such , decree eveept in s>o ^ 
as the decree is m excess of or not in accoidance with the awa 
[1877— S 520 ; 1859— S 327 ] 


Syitojisis 
Note I»o 

I Legisleiive changes 1 

11 Scope of the enquiry under this 

paragraph 2 

III where the Court is satisfied 
that the matter has been re 
ferred to arbitration and that 
an award has been made there 


Note '' 

(fl) \aliilUj of lofoteJica 
award 

(6) \procmeiit to refer m coos 

dor itioii of droj ptoS ^ 
laiiial 1 rocecdii g , 

tc) Sul met inaltcr of the 


Note 16 

1 (1027) 1J27 Ml 121 (13dj 

fSca (1932) 1932 Lab 63 (70) Tito out 
of three partners referring tourbitii 
tiOQ— Vwird IS lalid is between 
tbcin^elies— Viiird acted ou— Icr 
sous deriving beneht under it cannot 
afterwards impeach it] 

2 (1910) 7 Ind Cas 31 (33) (C il) 

(See also (1932) 1933 I’at CO (61) 
11 lit I'll V rcfereuce to arbltra 
tiou to which the Aurld of a joint 
fatnily was a 1 arty IS binding ou hi* 


minor sou) 

Note 17 

1 (lSSl}10Calll(ll) 


(1916)1315 MloOJ(371) ^ 
(1323) 1321 Rjig 2 o (-’<5 " ^ 
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(Mroniit .ward 

6 


N ito 15 to Pita 1 

12 

<f) Rf.tiiralinii of aw i 

r 1 6a 

VHl 

Revocation of submission — SfC 


fi) Part of award 

if can In. 


Note 12 to I’lra 17 ixiife 

13 

filM 

7 

IX 

Appeal against an order filing or 


hi) fyiil award 

a 


refusing to file award— Sec 


Creands of abjection 

under 


S 104 Note 15 nnlf 

14 

Poras 14 and IS 

3 

X 

Appeal against decree on award 


Proved 

10 


—Sub Para (2) 

15 

Res Judicata 

11 


(n) Entorcemeiit ot award 

16 

Withdrawal of appliCat 

ion — f f 

XI 

Appeal to Privy Council 

17 

No e 12 to 1 in "0 

a Ilf and 

XII 

Revision 

IS 


Othet Tojue^ 


“ V if'c.tic shall fallow Sc Nulo If 
^uard on i \a(;uc asjccnirnt to refer — VV he 
thcr valid Se Note IS P \ (o) 

I’elay la Eiiliug the jwird~ \\vatd whetl cr 


vihd So Note 9 V (2) 

M liters for enquiry under this paragraph See 
Note 3 

Suit to enforce award bee Pan "0 Kote 4 


1 Leciiletiie changes — 

1 The woid"! where the Co «l K aatrsf <1 that the matter has heeii lefcr ed to arbitra 
ion and that >ti award has been m ido thereon are now See Voto 3 
i The woid proicl has Weit sul sliluted for the word sliowi »er Note 10 
3 vji, (0) , T s e Not 15 and 10» (.0 


2 Scope of the enquiry under this paragraph 

hta been ict.n in Note -1 to Ptta oufc that it is a {undame&tal 
I nncir^c of of urbitratioo that the submi^siOQ fnrnisbcs tbe souroo and 

prescribes tho liintts of tho nti(bor)t> of the aibitntor and that the atvard must 
conform to the bubtni&sion in substance and m form Subject to this limitation. 
liowcTcr the irbitr-xtor t» the sole and ho il judge of law and fact and the Court 
%\iU cot re\ie\s the loiardupon the nicnts not constiluto itseU as a Court of 
appeal to go into the tiicnft of the matter ind to see whether the conclusions 
arnied.a. ‘ire bound and reasonable ' 

There is no proiision of law which icqinrea the arbitiator to adopt any 
special t rocedurc'iii arriving at his award ’ and the proceedings are not intended 
to be carried on atij tdni„ to the roles of procedure contained in the Code ** He 
u not bound to rmhe any record of the proceedin„s*l* or to giie a reasoned 
judicial dccibion ^ In any imniry under tins paragraph the Court his to satisfy 
Itself only on the following points — 

(1) that tliere was a matter in differtiice between the parties existing at 

the time of the arbitration (see Note 3 tii/ia) 

(2) tb it there was a \aJid submission of the matter m ditferenco and a 

reference tbercon to arbitration («c Note 4) 

( }) that the subject matter of tbe refeience was such as could be lawfully 
referred to arbitration and that the Court has jurisdiction oicr 


Seb It Para 2l Note 2 
1 (1912) 15 Cal L Jour 110(113 114) 

(1J33) 1933 Lali 1034 (1035) Partiliou 
^vrard Unequal di!<tribution by ar 
t,itrators — Uo was not asked to 
»xplam it — Court lannot refuse to 

p 51 


(1923) 1923 Rang 199 (201) 1 Bin>’ ”65 
(I91(i) 1916 Mad 533 (5S4) 

(1905) 7 Bom L B 793 (79 ) 

(1930) 1930 Lab 22 (23) 

■> (1910)38 Cal 143 (147) 

(1919) 15 Cal L Jour 110 (113) 

2a (19”2) 1922 Cal 226 (223) 

2b (igiO) 33 Cal 143 (147) 

(1912) 1912 Mad W N 107G (I0i9) 

3 (1912) 1912 Mad W N 1070 (1079) 

(1912) 23 Mad L Jour 290 (296) 
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tlje subject matter of the award [see Notes 5 and 10 to Para. 20, 
ante), 

[i) that an awiid was made thereon [see Notes 6, 7 and 8) . and 

(o) that no grounds of objection such as those mentioned m Paras li 
and 15 ha\e been proved [see Notes 9 and 10). 

The Court should then proceed to gi\e judgment accoidmg to the a\urJ,’^ 
that IS, it should state in the judgment what its constiuction of the award js as to 
the rights and inteicsts of the parties,* and a decree dealing with tho siicajic 
rights of the parties should be drawn up * The awaid should be construed rea 
sonablj and in accordance with what may he supposed, under the circumstances 
of the case, to have been tho intention of the arbitrator ® Every reasonable pio- 
sumption should bo made in favoui of the awaid being a final and certain terniiua- 
tion of the matters in dispute ^ 

^ where the Court is satisfied that the matter has been referred to arbitration and 
that an award has been made thereon 

Under S o2b of the old Code, it was held by tho High Court of Uombaj 
in tho cases cited bolow^ that the Court had no jurisdiction to enquire into the 
/acfUHi or validity of the submission and award, and if tho defendant denied 3U> 
reference to arbitration, the onl> cour»e open to the Court was to dismi a tlm 
application and refer the parties to a regular suit to enforce the award Put tins 
view was dissented from by the same High Court in a later Full Bench ci«e* 
which it was held, following the decisions of tho other High Courts* tint the 
existence and validity of tlio refexence aud award was tho foundation of jiiri»dic 
tion of tho Court under that section, and that, thereforo, tho Couit ou-ht to 
decide on evidence whether the matter was referred to arbitration and whether 
an award w is made thereon Tho addition of these woids gives effect to the latter 
view. See the undermentioned cases * 

The word matter ' m this as well as m the previous paragraph, is not wider 
than the expression matter in ditfcrence used in Para 1 of this Schedule 
has been seen m Note 8 to that puagraph, the dilforcnco must bo one which ha* 
actually arisen at the time of the leferenco though it need not have arisen at the 
time of the agreement to refer The Court must, therefore, before filiUa tho 


3a(100'») 5 Oudh Cas 27 (20) 

(1901)4 Oudh Cas 17(21) 

4 (iSOlj 13 \11 300 (3G7) 

(1833) 7 IJom 31G (318 322) 

6 (1691) n \11 3G0 (S07) 

C (1698) 20 111 245 (218) 

7 (1926) 1928 Suid 144 (Uu) 

Note 3 

1 (1885) 9 Bom 2o4 (2 j&) 

(lSJ3) 17 Bom C7l (577) 

(1896) 20 Bom 590(1,01 602) 

2 (1905) 29 Bom 621 (627) (F13) 

J (1895) 17 \11 21 (26 23) 

(190b) 28 Ml 621 (622) 

(1605) 25 Cil 757 (761) 

(1832) 4 Had 319 (320) 

(1697) 20 Vlad 59 (90) 

(lJut t.ce (1875 76) 1 Ml 156 (158) 
llccidod under b 327 of the Code of 


18593 

1 II9I-) 1 )!-. lioia 121 
Tlio Court fli 


(127 12'') 43 Bom 253 
llld U. that 


there was a proper rcfifiuc* W 
arbitration 

(1934) 1934 Sind 29 (32) Bcfcrciice to « 
bitratiou deprne* a pvf" ” , 

right to resort to ordunr' triuaoi** 
lud should Ihcicfore le Mricuj 

(1926) 1920 Lah 91 (93) Court can 

uhcihcr there was fjr 

whether there was an) diic 
rcfereuce , ,i- 

(1903) 30 CM 831 (642) The qn. 

delermiucd u whether thrie 
...j matter ... JlU.ie.n; 
the panics which could 1-s au** 
icferred to arLiiratioii 
(I923) 1923 K.iugl99(201) lIUiS-VO 
5 (1911)12 Ind Css 639 (010) 5 ''uiJ » 
92. 

5a5re the ensei ciled i<i 
10 to parajroph 1. 
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aTvari salUf> it^cU that thcio \\a:» a ical dispute beU\een the parties, and that 
there was an arbitration thereon.® 

4 Vkliditr of reference end awari) 

Before ordering au award to bo flicd, the Court should satisfy itself not only 
that the matter m difference was referred to arbitration, but also that the sub- 
mis'ion was lafiJ in Hw.^ 

An award binds onlj the lurtici makiuj; the reference and persons who are 
propcrlj represented m the arhitrition pioceedings®. Thus an awnd on a question 
of partition when all tho memheta ot the joint family ate not parties to the refeieaca 
IS not hmding on the uon-parties* though as between the parlies thcvisehesit will 
be binding* .^gain, the capacity to make a submission is co-c^tonsn e with the 
capacity to contract A pci-son who cannot make a contiact cannot make a sub. 
mission and a person who'-o capacity to make a contract is i«tric/ed, cm only 
make a submission to that extent * Thus a minor cannot himself nuke a submis- 
sion allhoogh a guirdnn ina\ make it on his behalf for his beneht ® An executor or 
administrator is competent, but onl> under ccitam ciicumst inces, to make a 
reference to arbitration * But though, as a general principle i person who la not 
propcrlj represented in tho proceedings is not bound thereby, the pioceedings 
before atbitritors are not intended to bo ciriied on accoiding to the uiles of pio- 
cedure contained m the Cnil Pioceduro Code If there is i binding lefeionce to 
arbitration, all tint is necessary to bo seen is that there is a substantial repre- 
sentation of the different interests before tho arbitrators There is no lule of 
procedure by which, on tho death of some of tho parties, tho arbitrators could 
eubstitute their legal representatives or appoint guaidiao ad for such lepro. 
sentatives if they happen to bo minois * 

An agreement to refer, as has been seen in Para 17 ante must, for the 
purposes of that paragraph, be in itrifinp Incases, however, of awaids without 
the rntcrvcntioa of the Court, it is not necessary for its validity that the submis. 
610 D should have been in wriliiig it may bo oral* or can be gathered from docu- 
ments connected by oral orideoce ‘* 

Aerec°>ent to refer in cenrideration of dropping criminal prorecution 

An agreement to lefer a dispute to arbitration in consider.ition that a threa- 


[See algo (10^2) 1932 Lalj 459(400) 
ilalsbury } Lam o/ England Vol I 
IJ 027] 

(1S9J) 1S9J AC 70(81) Twdon and North 
^YeiteT7^ a;n2 Oreal Western Jatiil 
Latlway Co v IStlhngton 
e (1911) 12 Ind Cas C39 (CIO) 5 Smd L B 
92 

(1921) 1921 Sind 01 (C5) 17 Smd L B 211 
(1920) 1920 Lah 91 (9fl) 

(1930) 1930 Lak 22 (22) E'.cn it Ike dispute 
]g not detailed in the reference, it is 
sufficient if the arbitrators satisfied 
themselves as to the nature oi the 
dispute 

Noted 

1 (1919) 1919 Jfad 1029 (1033) 

(1922) 1922 Lakl49 (151) 

(1900)23 All 021 (022) 

2 (1922) 1922 Cal 228 {228} see Bote 16 to 

pansnpb 20 

[See also (1932) 1032 Pat 00 (61) • 11 


Pat 131 A reference to winch the 
Inrta of the joint famih was a 
puty la biiidiug on his niinoi son 

3 (1918) 1918 Pit 132 (135) 

* (1928) 192'3 Cal 275 (270) 

[See also (I932j 1932 Lib 69 (70)] 

5 (1915) 1915 Cal 745 (718) 

liatsbury t Lam of Eiiglniid \ ol I, 
p 625 

6 [Se3 Note 20 to para 1 ante] 

1 (1915) 1915 Cal 715 (718) 

8 (1922) 1022 Cal 228 (228) 

9 (1911) 11 CU L Jour IbS {20o) 

(1935) 1935 Mad 278 (278) 

(1932) 1932 Mad 715 (748) 58 Mad S5 Sub- 
mission m PrCiidencj Town but to 
which the Irbitration let does not 
apply 

(1691)17 All 21 (27) 

(1872) 18 Suth W R 533 (531) 

(1661) 1881 Suth \V B Gap 78 (1) 

10 (1920) 1020 111 253 (200) 42 111 525 
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teaed or pending cummal prosecution should be dropped is opposed to public 
policy and the reference as well aa the award if any made.thereon are invalid ‘ 
But an agreement to refer in consideratioQ of the withdrawal of an apphcatiOD 
under S 476 of the Criminal Procedure Code is not enough to vitiate the awvrd* 

5 Subject matter of the award 

Paragraph 20 provides that any person interested in the award (made without 
the intervention of the Court) may apply to anj Court having jurisdiction our ihi 
subject inatto of the ait ard, that the award be filed in Court It follows tint tho 
subject matter of the award must be one over which the Court would have juru. 
diction if a suit were brought m respect thereof Questions therefore which could 
not be made the subject of a civil suit, under S 9 of the Code such vs caste ques 
tions could not he the subject of an award enforceable m a Court of law' The 
High Court of Bombay has however held that the jurisdiction of the Court to 
file an award is conferred by Paura 20 and not by S 9 of the Code and that tha 
Court Could therefore file an award under Para 20 even though the subject 
matter of the award is not of a civil nature (such as a decision of man pan offer 
mgs) and therefore not cognisable by a civil Court under S 9 ante^ It is sub 
initted that this view is not correct The object of filing an aw ird in Court is to 
convert it into i, decree of Court so that it could bo en/o?ccd hie other decrees 
under provisions of the Code ® 16' necessarily follows that unless the Court 
has jurisdiction over the subject matter under S 9, any decree passed in 
of such subject matter would be incapable of execution under the Code 

Bub the fact that a suit coaW bo instituted in a civil Court in rospect of ^ 
particular mattei does not necessarily mean that such matter can be referred ^ 
irbitration * The difference or dispute between the pvrtics should be such that 
the parties could if tlie> were so annded settle tho matter between thomselvCa > 
a lahd agreement * Thus a dispute as to the office of a public ch&iit> * 
appointment of i eU'^rdian to a minor’ not relating to a private right as betwci'e 
the parties cannot be made the subject of vn award by arbitrators Oo fh® 
principle a dispute irismg from some illegal trvnsaction or soma 
opposed to public policy cannot be made the subject of a v ahd award* a* aej ‘a 
rtient which the parties themselves could mate in sottlement of the 

not bo enforceable and tha award of the arbitrator on such a dispute «oul ' 

wise be invalid and unenforceable* See oZso pvra 1 Note lO ante 

Note4a liamV mm 0 Hh ‘’S7 (2S8) V «li 

1 (1930) mSOP 0 100 (102) 5<lndAppll7 ' 

57 Cal 1302 (P C) 

(1933) 1933 Cil 817 (SIJ) 'Son conjponnd 
abJo oSence 

2 (1935) 1935 bind 10 (11) 

Note 5 

1 (I9.J) 19’ J Smd I (4) 23 Sind LUHOO 
(1934) 1934 \U 493(40j) \w ard partmeninf* 

joint property including agncnUnr^l 
laud by molC'i and bounds— Civil 
Court has no jurisdictiou to enter 
tain uppJicatioii (or auard 
(Sco aUo (ISSC) ISOO lun lie No 
50 p«X0ll3) 

2 (1918) 1918 Italics (C‘1 OJ) Vs tha award 

merely settled shares o( the parties 
and did not ictuallv partition agti 
cultural luid tl o matter is cognt 
i.*Uo by civil Co irt 


Vol I pC’^ 

6 (1910)32 Ml ./03 (ul3) 

7 (l903)"OMU37(n)) . , 

a Halsbury * L-iws oI 1 ugla d (ne 


Not I p G28 
(1931) 1J31 Ml lJJ(49a) 
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6 Form of •w«ril 

\ij luirdcn I lefcrciict thtcuqlt Coxut, ‘.liould bo in wntins signed bj 
I* 0 irbitiitor-' 10, But us h\s been scon m Note 1 to that 

l\rXcriih \ij a\\ ird made on \ refetcuce made without tho intervention ol tho 
Court neo<l not bo m writing or bo signed b> tho arbitrators It ma> be oral ^ 
But if tho irbitratori re^olv o that their award is to bo put m the form of a docu 
rreot 'o I e -igned b\ them is a hnil cxpicssion of their decision it is onl> such 
uocuine Jt thit c.wj b«? treitrd Ihoir award ' 

6* Reculralion of owsrd 

\n iward on i rcfercnco without tho intervcutiou of the Court affecting 
ii».moveiblo propertv of tho value of moto than Rs 100 is compulsorilv registrable 
if It falls within the terms of S 17 of tho Re^istritiou \ct * 

7 Part of kW^rd if can be filed 

I the parties igreo ha the terms of tha submission or at tho time of the 
arbiCri ion that tliu ni Utcra m dispute ma> he tiLou 0 l> sertatum by tbe arbitra 
tors wid ihu tho iw ird niiv be dchvcrcti m sepirate pirfs eacli part ina> bo 
treated a« v scpintc iwird ind filed under this paragraph ' 

Bn lu the ibsenco f mv spccihc proviHioo m the submibsion if tho award 
(IJ detcriiuiics iti\ matter not teferroJ to irbitiitiou or (2) foils to 
de trmtne in> of the mittcra referred to irbitration or (31 is mdehniti? oi vague 
cr IS illegil iu respect of i i ortioo of it tho question arises whether the Court can 
f lo the t iltd portion of tin, award If in case (1) tho matter uot referred to arbitra 
tion can be separvted from tho portion referred tho latter cm be filed the former 
hems treated null atiJ void ' But if the objectionable portion is mseparablo from 
the rest or not so clcailj soparablo that it can be seen that the part of tho avrard 
attempted to bo supported is not it ill afifeefed bv thcfiuUj portion the whole 
award will bo avoided ^ 

Itici«e(j) the award Is not a coitpleU vwaid and is therefore invalid* 
Lac the partje« nia> waive this objection* and if tho> show bv their conduct that 
tbc> do not waut a decisinu upon the points’ or if the arbitrators find that there 
la no matt! r in diffeicnco m respect of these points^ the award may be nlcd to the 
eslent It was given Similarly if an award leaves nothing to be done bub the 


Nole 6 

1 tlOi’Ul ilitCOlGl) llUtlSl 

JUKlvit' » I i^soIIn^JsDd \otI 
j,CC2 

(1J31) 1J31 bolu C (K) 

11033) 1033 Lab 1'3 (174) 

(IJlOj 1 no Uad 1113 (1113 1114) 

(1802 C3) 1 ■'lad U C R 178 (1801 

2 (1&J2 ihM 2 U 11 11 2)C 
(1031) 1931 Bom 0(8) 

Not? 6« 


V 


(lo^o) 192J Smd 200 (203) 

I18i2) 17 Sotb W R 352 (Sj**) 

LCut -ice (1681) 3 Mad 03 ("O) Mo 
looger law ] 

(See alvo (103S) l93o Bang 31 (35) 
^oefit 


4 (19U) II Cal r Jour 183 (20^) 

(193t) 1934 All 493 (494) 

lS«e also (1874) 21 Sutli \V R lej 
(183) 3 

(See also points 2 and 3 to Note 7 to 
Paragraph 14 ante ) 

3 (See point 3 to Note 3 to Paragiapb 14 
) 

(1931) 1934 Lab SOa (300) 

C (1912) 1912 Alad V\ N 107C (1079) 

(1911} 14 CalL Jour 188 (20^ 310) 

(1921) 1921 All 384 (388) 43 All 108 
7 (1921| 1921 Alt 031 (380 337) 43 All 103 


(1932)1932 All 154 (155) 
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■\bbith\tion 


SCH. 


pexfoimaaco of some min^'iteiial act it IS not fanlty lor want of tinaht) on kha 
principle catum est quod ceititm teddi protest^ (that is eeitam, which can he nude 
certain ) 

In case ( 3 ) also, the award isimalid* Wheie the award did not state 
either the facts found by the arbitrators or the grounds for then decision and it 
was couscQuently impossible to hold that the award pioceeded solel} on those 
grounds which entitled the arbitrators to act under the arbitrition clause, it was 
held that if the had was not separable from the good portion of the awnid the 
whole wis bad 

8 Lost award 

Wheie an awaid m wilting is lost secondaiy evidence of the terms tlieieot 
cannot be adduced m a proceeding under this jiaragiaph The remedi ol the 
parties is to hie i regulai suit to enforce the terms of the award ' 

9 Grounds of objection under Paras 14 and IS 

bee geneiall'i Pax is H and 15 and the notes thereto \\heie a peiiod of 
time IS hied in the submission for the mabing of an award, the aibitratois ba\eu» 
juiisdiction to nuke the awaid after the pexiod and the awaid so made is miahd 
Wbeie no such peiiod is fiied m the submission the award should be made within 
a leasoiiablo time which should be decided with leferenco to the facts of tach 
case ^ 


10 Proved 

Under S oSG of tUa old Code, it was provided that where no giouml a# wis 
mentioned m Ss 520 and 521 (Paras 14 and 15) was shown the Court should oidef 
the awaid to be hied It was held m some cases that even on a mere alUgai^o* 
by athdaMt oi veiihed statement that the awaid was bad on the ‘•lecih 

in S o20 or S o21 the Court was bound to dismiss the application and lefcrl’O 
putics to a separate suit ^ In other cases it was however held that the 
'shown which occuired really meant proved and that it is not suthcieut 
allege cause or make out that there is room for aioUment, but that the cau«o 
bo both allCoCd and pioved to the satisfaction of the Court" The bubstituliou o 
the word prov ed gives effect to the latter view 

11 R«s judicata — ^(?fNotO 27 to S 11 antf 

\s lias been seen in that note all claims embraced in i submission " 
an end to avilidaward which thereafter furnishes the only basis foi ® 
mining the lights of the parties and constitutes a bar to any action on the ““'’j j 
demand ^ also — 

s (IJll) 11 Iiid C s 
j i)cf poi U a to Note 
10 (lO'>’)lJ22Cil309 ■ 

No- 

1 (in20) 1020 Lih 30( 

(IbSO) 12 M d 331 1 

Note 9 

1 (1J33) 1031 Lih 173 (174) 

2 (101 •) IJIO Lab 40C (40») IJlJPiJM Re No 

"■I Vgrceincat to refer w ta in 1903 
— Vw ird 111 lOlO—i/r/f iwirdcin 
I ot I e 1 lid 

Note 10 

1 J Cil So" (^0) 

(I-'PI) 10 L«1 '4 ('I ) 

(Ih* -^) 1 Ul lo( (1 S) 

^ U'--' ) 11 Cxi ICO (ICH) 


Note 11 

1 UOlO)lJlGLn74(-o)i slbim- j 

(1018) UH siua i-i a 

U-.85) n CaUlrf ( M 13 >"■ CM 

(IMCJ IJIO Ooilh «1 (2'3 " I 
82 Title ot iictsoue tiJtJt i . 
,„„J coot lo 
t<ccautc auard ^ 

Court 

(1920) 1J>0 Lab 2 0 (2’./ 
tci llc,m IQ., 



II. 


Arbitration 


3001 


defence m a subeieiuent suit between the pirties® oven though it was made on a 
private reference in another pending suit ’ 

12 Withdrawal of application— Sre Note 12 to Pica 20, mite and Note 15 to Piri 1 

13 Re>ocation of (ubmitsion— Sec l«ote 12 to Par'll?, ante 

14 Appeal asainst an order filing or refuaing to file award —See S 101 Note 15 ante 

\n appeal against an order filing or refusing to file an iwaid is not a decree 
or aircrder having the force of a decree and an appeal against such older is 
chargeiblo with Court-feo uuder Sell 2, Art 11 of the Court-fees Act * The value 
for parpo'Cs of jurisdiction in such cases is to be based on the same method as 
that for the original application itself, I e , the valuo of the subject-matter of the 
award * 


15 Appeal againal decree on award— Sub S (2) 

Section 101 (/) provides for an appeil against an oidol filing or lefusing to 
file an award under this Paragraph Tins right of appeal is not taken away nieielj 
Lec-iu^e a decree is passed m accordance with the avv ird Sre S. 104, Note Ij 

But no appeal lies from a decree passed under this sub-paiagiaph eveepfc 
in «o far as the decree is in excess of. or not m accordance with the awaid * Thus 
where the decree does uot correctlj interpret the award* or where tno dccice 
awards something which the arbitrators having jurisdiction to iwvid did not 
award,* an appeal will he But the appellmt is not entitled in such appeal to 
le.open the whole case and to address on alt Questions which wsro raised befoto the 
lower Court, his attack must be confined to the leoahtv of the decree as compared 
Kith the auard * 

The decree pasasd under this Paragraph is a decice “open to appeal within 
the meaning of 0 43, R 1 (d ) , and. tbeicforo. an appeal lies against an order 
refusing to set aside an ex parte decree passed under this Paragraph ® 


16 Enforcement of award 

award could not bo cnfoiced by execution until it has been made i Rule 
of the Court bj a decree being passed m accordance tboiowith * V person who 
was a partj to the arbitration but who was not A party to tlie deciee which fol- 
lowed the award could not enforce the decree * 


i (1920) 1920 L B 0 (7) 3 U B R 210 

0 (U9C) 20 Bom 238 (218) 

Note 14 

1 (1932) 1932 Oudb 282 (282) 0 Lock 703 

2 (193^) 1935 Mad 723 (724) 

Note 15 

aaa(19’5) 1935 Pe-,li 09 (71) The appellate 
Court can ro mio question of exist 
ence of reference and anard and lUo 
questious (ailing under paras 14 md 
15 mile 

la (Sec al?o (1933) 1933 Vll ICC (107) The 
Court should pass an order filuig 
aiiard and then pass v decree in 
accordance uilh award} 

I [Sec also (1933) 1933 All 59 (CO)) 

1 (1911)9 Ind Cis 30 (39) (Lab) 

(1&C9) 12 Suth VV R 85 (85) 

(1870) nSuth W RG2 {G2) But an appeal 
will he against an order made m 
execution proceedings taken in that 
judgment 


(1889) IG Cal 4b2 (485) 

(See ilao (1914) 1914 Bih lio (14G). 
21 Ind Cas 925 (920) 1914 Pun Bo 
No 23 Award in proceedings under 
pacaa 17 and 19 — No ippeal lies 
from order filing auaid 
The jalloiititg casci under tiu nld Cole 
are no longtr fniw — 

(1901) lOOl Pun Re No Si page 272 
(ld78) 3 Cal 375 (378) 

(1631) 1831 Pun Ro No 70 page 156 
(1906) 190G Pun L E No Sa page 120 


II* • 1 ■ 
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17 Appeal to Privy Council 

SfcNoteStoS 104 a»tte Tho provibions of sub Pan (2) cannot boreal 
so 18 to affect the right of the parties to go in appeal to the Pri\> Council under 
Ss 109 to 111 of the Code md do not bar an> such appeal * 

18 Revision 

The general principle m the cise of awards IS that it IS final An appeal » 
allowed from a decree passed on an award only to a % ers limited extent \ re\ 
Sion in such a case would be more objectionable than an appeal ‘ The High Cour 
should, therefore proceed Teij wanly in allowing revision in cases of award 
No revision will he where the conditions of S 115 aro not satisfied® But where 
there is no real dispute which could be leferred to arbitration m award filed by 
tho arbitrators into Court amounts to an abuse of the process of the Court and 
therefore the order is open to revision * Similarly, where the Court assunies v 
jurisdiction which it has not and files tho vwaid a revision will he * It was 
broadly held in the undermentioned ca%e® relying upon the decision of the Pn‘i 
Council in Ghulam v Muhammad Hassan^* tbit no revision at all will he lu 
any case in which a decree has been passed on in iward It is subautted tha 
this is not correct and that the decision of the Privy Council does not lay down 
any such broad propositiou 

P. 22. \New'\ The last tbuh se'en 
i.ffT'word" °n "h. ■sTords of Sectiojo il oj the Specific Kelief Act, 
Specific Relief Ael 1877, shall DOt apply to any agieement to reicr 
to arbitiation, oi to any award, to which the 
provisions of this schedule apply 

Synopus I 

Exetu*ion of U*l thirty «ev«n word* in S 21 Specific Relief Act ^ 

1 Exclusion of Utt thirty seven word* in S 21 Specific Relief Act 

Section 21 of the Specific Relief Act enumerates the contracts wlucfi ^ 
not be specifically enforced and the last portion of tho section runs as folio”* 

' And save as otherwise provided by the Codo of Civil Procedure and the ° ‘ 
Arbitration Act 1899, no contract to refer present or future 
arbitration shall bo specifically enforced but i/ any person who has ^ 
tt conlTOCt and has refused io perform tt sues in respect of any suhje^^ 
has cojifracfcd to refer the existence of such contract shall bar 1^ 

The words in italics are the last thirty seven avords of this section referred o 
this Paragraph See also Note 1 ta Para 28 ante 

P, 23. [-^<37(1] Tho forms sot ioith in tlio 

■yyith such yariations as the circumstimc 
each case lequiie, shall bo issued toi tiio 
pectivo puiposestheiein mentioned 

Nolel? tie* m Ibo 

1 (1012) 15 Ind Casa (31 ISOudbCa.SS 4 (191B lOU liow oI fc 

Note IS 5 (18S2MfiC3l48a(4M) 

1 ll902)29CaUC7 (187) ‘’Dlud tppSl “."i. 1° v^d .nd 

1902 Pon n* No 25 (P C) porsuance of it i* 

2 (1021) 1321 afad 271 (2711 eo/owed 

T.(ljl6)19l5 Lah 105 (105) 1315 Pun lie (IS6A J l^m 81 (*>-) 

No U3 No material irrogolarity— 1? /V^jl S Oudb C*» I 

NorevJtioa iiil 

(1932) 1932 All 154 (15o) C. ( 1919 ) 1919 Lab 3l9 (nJ4 ^ tj-P * 

(1914)1914 Lab 477 (47') No TCTuion Uy Oa (1202)29 Cal 107 . 

in ibo aL<cDce ol material irrepilari 1901 1 on H* ’ 
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APPENDIX. 

No I 

{'lualtoit {or u Order of Reference 
(rtfie o/ suit ) 

1 Thi> eitu IS lU'tiiaud for (ifdfi utfuri o/ cfaiui) 

Z The matter in <lirercn>.e i>elwcen tbe ,>\rtiea li (tfd'e 1 1 i(^c> 0 / tlif/creiice) 
t The applicants ticui,. >! the iiitUcs lotcio^ted base ijreeil thit the inattoi m dulecenca 
e«n them shall he referred to orhilration 
1 The applKai)t-> ibercfore ippis lor on ordci of leferenco 


dai of 
»srced 


A D 

c n 


i the arbitrator', it should be S' 


No 2 

«*>id>.r o( Reference 
fr»f/e 0 / sutl ) 

bpon rcadiuf; the application presented 00 the daj of 19 , it 13 

ordered that the lolloiTins nutter in diSercuce arising in this suit, namely — 


he referred for deUimuiation to X and T, or 111 case of their not agreeing, then to the determiua 
tton of X, who is hcreb; appointed to be umpire, nud such arbitrators ate to make their award iQ 
writing on or before the day of 19 and in case of the satd arbitratots 

not agreeing in an award, the said umpire is to m ike bis award in writing within 
months after the time daring which it is within the power of the aibitretors to make an award 
shall have ceased 

Liheit; to apply 

Given under my band and the ‘eal of the Court, this day of 19 

J udje. 


No 3. 

Order for tpponitmcnt of {few Arbitrator 
(2'iffe 0 / sutl ) 

^Vhere,lS b> an order dated tho day of 19 , [sfofe oiJrr 0 / 

rejcrtnc« and death, refusal etc 0 / arlnliator'i it is by consent ordered that 2 be appointed in 
the place of X (deceased or as the case ■niatj be) to act as arbitrator with T, the sutTiving 
arbitrator, under the said order, and it is ordered that the award of the said arbitrators be made 
on Of before the day o{ 19 

Given under my hand and the ‘mivI'oI the Cemrt, this day of 19 - 

Judge, 


'No 1. 

Special Case. 

(Ttffe 0 / suit ) 

In the matter of an arbitration between .1. 22 of naiC.D.ol 

the following special ca<e U stated forthe opinton of the Court 
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AKBirnATION 


ScH ir 


[i/fre state the fads concisely lu numbered paragraphs'] 
The iiuestious of law for the opinion of the Court — 

First, whether 


Secondlj, whether- 


Dated the dav of 


No 5 
Award 

(Title of suit ) 

lu the matter of an arbitration between ^ D of 
and C D of — 

Whereas in pursuance of an order of icferouee made by the Court of 
and dated the Jay of 19 the following ai e •“ 

difference between 4 B and 0 D uamclv 


has been referred to us for determination 

Now we hiNing duU considered the matter referred to us do herebj mibe our ana 4** 

follows — 

\\ e award 

( 1 ) that — 

(2) that 


Dated the 


day of 


19 


►it- 


THE THIRD SCHEDULE. 

EKEOUTION OF DECREES BY COLLECTORS. 


P. 

Powers of CoIIecto: 


1 , [S. 321.] Where the execution of a decree has been 
transferred to the Collector under Section G8, 
he may— 


(ft) ]»roceed as the Court would iiroceed when the sale of 
immovable property is postponed in order to enable 
the judgment-debtor to raise the amount of the 
decree; or 


(h) raise the amount of the decree by lotting in perpetuity, 
or for a term, on payment of a premium, or by 
mortgaging, the wliolo or any part of the property 
ordered to be sold; or 


(c) sell the property ordered to bo sold or so much thereof 
as may be necessary. 


Synopsis 


KoioKo 

1 Applicability af (hit Scli«Jule 1 

II Powera of the Court and af the 

Calleetar la 

(]) Ancestral pro^icrt^ 2 

p) tpi)\ication 10 set aside i sale— 

bet Kote, 2 to C to S 70 3 


Note No 

(f) Comtetoney of Court to call back 


records sent to the Collector 4 

(d) MorlgTfio ot pirt ol the property 
lu silUfivction o( the decree S 

III Clause (a) -Order 21 Rule 83 6 

IV On payment of a premium 6a 

V Appeal 7 


Other Topics 

Hadra'> Couil ol Wards tet See Note 1 \ tion See Note 1 Pt (10) 

Pt (1) Pottei of Collector to order payment bj ijislal 

Power ol Collector to dismiss or restore esecu meiits See S 70 Note 2 Pt (C) 

i u/ iltt* 

Section 148, Bengal Tenancy Act (VIII of 1SS5), pioMdes that this 
Schedule shall not apply to any suit foi reco\ec> of lent Similaily.S 192, Cl (a) 
of the Madras Estates Land Act (I of 1908), enacts that tins Schedule shall not 
apply to any suit, appeal or other proceeding under that Act 

Under S 9, suh-S (3) of the Cential Piovinces Tenancy Act (I of 1920)i 
the Collector executing a decree for rent may, notwithstanding anything contained 
in tins Schedule, allow the tenant time, not exceeding in the aggregate two 
months, to satisfy the decree. 

Section 22-A, suh-S (2) of tho DcLLhan Agriculturists' Belief Act (XVII of 
1879), provides that a le sale under that section shall bo deemed to be a sale 
undei tho provisions of Para XO of this Schedule. 

C. P. C 3S4 A 385 
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Esecctio'? op Decrees b\ Collector 


Scu 


Tho proMsions of S 11, iladns Court of ^ards \ct, do not affect the dj m 
of the executing Court or the functions of the Collector under this Eulo * 
la Powers of the Court and of the Colteclor 

\s has been seen m Note 2 to S 70, where a decree la transferred i 
the Collector for execution, the Collector has the powers of execution crlj i i 
not of deciding other matters ^nd area the powers of eiecutioa are hra il 
hi tins Eule to the three courses specified in this Buie * Thus ho has noro'fr 
to inqinro into the objections to attachment or sale * to entertain applications f r 
rateable distribution ^ to decide whether the decree was satisfied* or to dec -4 
whether there has been a comprom se ® Nor cm he deal with propertj c 
Covered by the order of sale® or set aside tho acts of the owner of the prepe ) 
before tho transfer was made ^ 

Within, the limits of tho Rule howeicr the Collector has absolute jcpj 
diction to find out the best method of execution allowed to him bylaw* Where 
the execution of a decree obtained against a Hindu father and sought to be 
executed against the joint fimily property is transferred to the Collector for 
execution, he becomes seized of the entire interest including the sonsiatcre 
ID tho property, and can sell it in such execution ° He can dismiss an cxccjt w3 
application for default and can lilewise restore it m proper cases SimUrlr 
where an order is passed under % mistake ho can set it aside on discovery cf 
the mistake 

In ill matters arising in execution but not covered by tbo provi»oa 
of this schedule, tho cuil Court continues to hive jurisdiction 
Court has power to hear objections to tho sal© held by tlio Collector or to 
entcrtim i suit to set asido the order of the Collector setting aside a sale orte 
inquire into the question whether the decree is satisfied Where the CclUc cr 
fails to effect the sale of property ordered to be sold by tlie decree itiscffc^ 
to him to return the papers to the Court But the Court has tho po'icr to caJ 
tho papers back if tho reason which prevented the sale vvas not such as to ctent^ 
as 1 complete impediment to the execution of the decree no frcali ajplw 
for that purpose is necesssary ** It has been held in tho undermentioceJ c- ^ 
that after tho transfer of the decree to tho Collector for execution thecu 
Court cannot entertain an application to add legal representatives of a '• 
party ** 

Sre also Note 2 to S 70 Notes to S ol and Notea to 0 20 E Id 
2 Ancestral properly . 

\ccordiQg to tho \Uahabad Government Notifications, decrees for the 
of ancestral property must be transferred to tho Collector for execution S<.e No e 


S«b III Para 2— Nola 1 
1 {1016)1913 Mad 318 (313) 11 Mad ^ 
Note la 

1 (18=13) 7 Horn 332 (335) 

2 (1021) 1921 Lom 45 (4C 17) 45 Bom SI’ 

Collector ciuiuot coofiriu tite sale 


A (lO’i) llfl 411 307 (30^) IG *** 

a (1931) 1031 \ll 541 (5P oil) 

10 (U2’) IJ 2 Nsr -C7 (2 0 2 .) 

152 But camotiaiMij,!!** 


13 (1‘iii ) I**!!? All'v'v N 2o ( 
13a(1039} 1033 Sid 112 (Ui 

14.(10 CllxOOjdk ’31 


asL * 



Ill 


EvccLTioM or Dccbces by Collector 


3QCj7 

to S 70 It lias bceu held that property to which a title is obtained by qilt is not 
"ancestral piopert^ ' 

See also the undermentioned case® 

3 Application to tet aiide a tale See to G lo S ''0 

III \llababad the Collector Ins been empottered to set aside sales on ^rounds 
similar to those proaided for by 0 21 Rr 89 and 90' The orders passed b> the 
Collector m such matters In'o been held to be judicial orders* It has also been 
held that the Colkctor has an inherent power to set aside a sale held by him if he 
IS cati'ded that it is ^ itiated by tbo fraud of tbo decree holder ® 

4 Competency of Court to call back records cent to the Collector 

The Court that has made a decree or judicial order which has been trans 
mitted to the Collector for execution H not depri\edof its judicial power with 
respect to it It Ins power where necessarVi to recall its own records transmitted 
to the Collector ' But such judicial power oUebt not to be exercised unless the 
Court 13 set lu motion by one of the pirtics to the proceedings m execution * 

See also Note 2 to S 70 and Note 7 to S f>l 

5 Mortgase of part of the property m aaliafaction of the decree 

It 18 Open to the executing authority toeOect a mortgage of part of the 
property to satisfv a mortgige decree ‘ 

6 Clause (a)-Order 21 Rule 83 

The postponement of the sale should bo foi a reasonable psuod It should 
not be unreasonably long See Note 3 to O 21 R 83 

6a On payment of a precnium 

Where the Collector mteods to let tbe land lie should do so on apieuKKni 
to satse the amount of the decree He should not let it out on a yearly rental ' 

7 Appeal 

See Note 7 to S 70 and the following case ' 

P. 2., 322 ] Whete tbe execution ot a decree not being a 

Procedure of Col dcciee oideiing tho b^lo oi immo\ able propel ty 
lector in fpeciai 111 pursuauce ot a contiiict specificall} affecting 
***** tbe samot but being a deciee toi the payment of 

monej in batjbfaction ot which tbe Court has ordeied the sale of 
immo\ able propel ty, has been so tiansleried, tbe Collector, if, 
after such in{juu\ as be thinhs necessary, bo liasieason to believe 
that all tbe liabilities of tbe judgoient-debtoi can be dischaiged 
■without a sale ot the whole ot bis available immovable pioperty, 
may proceed as bereinaftoi provided 


Note 2 

1 (1910) 1910 \11 107 (10-) 38 U1 181 

2 (1933) 1933 All 139 (138) 

Note 3 

1 (1930) 1935 All 608 (971) 

2 (1935) 133j All &b8(871J 

3 (1935) 1935 All 609 (809) 

Note 4 

1 (1683) 7 Bom 332 (3’G) 

(1637) 11 Bom 4, a (182) 

[See also (I880) 7 All 407 (lOT)] 
(1883) 5 All 3U (315) 


2 (1894) 8 Boia 301 (303) 

Note S 

1 (1905) 1925 Bom .77 (*’78) 

Note 6a 

1 (1933) 1933 Bom 309 (309) 

Note 7 

1 (18(H)) 12 All 5G4 (503) The Government 
Las power lo prescribe Rules proud 
mg for appeals from Collector s 
orders 
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Exlcltion op Dlculls b\ Collcctok 


Sen. 


Synopsis 

Decree for the payment of money ^lotcI«o 1 
1 Decree for the payment of money 

\ dccieo foi sale of ancestial land or of an interest in such laud in enforce 
merit of an hjpothecation on such land IS a decree foi the reco\cr> of moncj 
nitbin t)io N W P Goieinment Notification, No 671 of 30ih August 18s0 ‘ 


P. 3. 322-A] (1) In anj such case as is lefeired to id 

Notice to be iven 2, the Collectoi sliall publish a uotke, 

to decree holders and allo^Mng a period of si\ty dajs tiom the date 

to persons having of ifg pubhcatlOD foi COinpliaDCe and CalllDg' 
claims on property ^ ^ 

upon — 

(//) e^ eij peison holding a dcciee for the pa} ment of mone^ 
against the judgment debtoi capable of execution b\ 
sale of his immoveable properfc} and ^\ Inch such decree- 
holdei desires to have so executed, and e\ eiy holder of i 
decree for the payment of money in execution ot ^\luUl 
proceedings for the sale of such propeity aio pendin-i 
to pioduce before the Collector a copy of the detrecj 
and ceifcificate fiom the Court which passed oi is 
cuting the same, declaring the amount reco^eiaWe 
there undei, 

(6) e\eiy peitjon huMng any claim on the said propeil> to 
submit to the Collectoi a statement of such claim. ^ 
to produce the documents (if an}) by ^^hlcll it 
Q\ idenced 

(2) Such notice shall be published by being Ujo 

conspicuous part ot the court-house of the Couit vhich niaiio 
original ordei for sale, and in such other places (if an^) aa 

Collector thinks fit, and ^\hero the address of any suth de^.D 

holdei or claimant is known, a copy of the notice sh dl ho sen 
him by post or otheiwise 

Synojms 

Note Vo I , ^ 

Scope of the Pars 1 | P«»rer of CoIJector to be»f 


2 Scope of the P«rs 

Tlio iiorsons ulio iro ontitlcil to notice under Ilua P»ri„ni Ii 

(1) Persous holdiiis decrees for moiicff — ■ ,0 

(rt) ^vhlch are crtlJdWc o/ eicc«fio» safe of the iinmoviblo pr < 

of tho jud(,[ucnt debtor, or ] 

(i) in «hicli {iroccodings for sale of such profcrt) are pen 

(2) persons Iming an> claim on tho properl j of tho judgment j 

^\ll 0 ^o properties ha\o been i laced under tho maninCmont of t lO 

tho Court cannot, under tho proiisiona of Pan 11, tnfra ii»suo 

sT»r Note i \u xn ms) u w 
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asunst such riopt-ittos lu e\ecutioii of decict Toi tho inyment of inonoj Tli® 
holder of dectLC lUs^ed oyfer the pioiicrty comes \iiulci tho management of the 
Collector la theieforc not a person whose ilccico is callable of execution by sale 
of the immovable iiopeity of Iho judgment dehtoi and is not entitled to ba 
placed on the list of cieditors fi \mel under the follow iu„ Piiagriph ^ 

2 Power of Collector to he«r ob)eclion« 

ibe Collector IS uot autholizod to heai any objection to the sale of the 
l^perty ad\erti«cd for sale lie c\n only call for claims ' ^^helO the Collector 
icting under tins Piiigiaph callcl on cvciy person who had claim on the pioperty 
of the judgment dcbtoi to submit a statement theicof and m puisuanco of the 
authority \catcd in him satistied the claims made it was not competent to a peison 
who had uot made the statement req iiicd to claim to set aside the aiianqcineut 
made by the Collector * 

p. 4. [S ‘J22-B] (1) Upon the cvpiiation ot the said pciiod, 
Amounk of decree. ^Ue Colicctoi bh.ill appoint .1 ddj foi 116.1110^^ any 
forpeymenkoftaoney lopiebontatioDS \\ Iiicli t!io ]ud^ment-debtoi and 
deeice holdeis oi claimants (if auj) may 
***>ubie for kbe>r dcsii 0 to make uiid lot Iioldin^ siieh inquiiy as 
.•lufeeiion docm iicoesbaij hn intoimini; himself as 

to the natuio and extent of such decrees and claims and of the 
judo'nientdebtoi’s immo\ able piopeitj, and ma), fiom time to 
time, adpuiii such heaun^^ audiiifiimy 

(2) \VliCL 0 thcLO IS no dispute as to tlio fact oi extent of 
the liability ot the iud^ient4ebtoi to aii> ot the deciees oi 
claims ot "SI Inch the Collcctoi IS infoimed or as to the lelatite 
pi lonties of bucli deciees or claims oi as to the liability ot any 
buch piopcitj toi tbo satislaetion ot such deoiees oi claims the 
Collectoi shall diaw up a stalement specitsma the amount to be 
recoyeied !oi the dischaigo ot such dei'i cos tlie oidei in uhich 
suf'h deciees and claims aio t) be satislicd, and the immoyable 
liopeiU ayailablefoi that imipose 

(1) AVheie anj siu h dispute arises the kollectoi shall lefei 
the same uitli a statement tlieicnt and liis oun o]^imon tlieieon, 
to the Couit \y liu h made the oiiiiinal oidei toi ^ale, and shall, 
pendin" the leteieute staj luoeeedings iclatm.,' to the sulqect 
theieof Tlie Couit shall disi»o&o ot the dispute it the inattei 
theieot Is within its ]uii5sdn tion, oi tiansmit the i ase toaeom-- 
petent Coiut foi disposil and the final doiisjnn shall be eom 
numieated to the Collectoi, who shall then diaw up a statement 
as abo\e pioiided in aaeoidance with sucli deeisiou 

Synopsis 

Not" No I Note No 

Statement of debt. 1 I Appeal 2 


Sch 111 Para 3 — Note I 

1 (ISOC) IS \u in (ur) 


Note 2 

1 U89R)20 Ul 421 (429) 

» (1S91) 4 C 1 L It 118 (118) 
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SCH 


1 Statement of debts 

In tho statement of debts to bo prepaied b> tho Collector under this rsw 
graph onlj such persons aie to be entered os aie rcfeiied to in Para 3 alo e. 
As has been seen m Note 1 to that paiaoraph a peisou \\ho has obtained a decrcj 
for monej after the management of the debtors propeitj has been placed in ths 
bands of tho Collector is not a person referred to in that piiagraph and is c t 
thcrefoie entitled to he placed m the statement piepared under this paragrapli* 

2 Appeal Sfc Para G in/ra 

P. 5. [S 322-C] The Collector may, instead of biui'Clf 
Where District issiung tlie Dotices and liolding the inquio 
Court may issue lequiied by paxagiapbs 3 and 4, dia’n up a state- 
notices end bold in nient speci^ mg the ciicum&tances of tho piilg 
nient-debtoi and of hj& imnio\able piopertv 
far as they aie known to the Collector or apj eai in tbe lecoids of 
his oHice, and foiward such statement to the Distiict Couit aa| 
such Couit shall theieupon issue the uotices, hold the inquii;) anl 
draw up the statement lequiied bj paragraphs 3 and 4 and tnas 
mit such statement to the Collector 


6. [S 322-D] The decision by tho Court of an\ divide 
arising undci paragiaph 4 or paiagianh o 
as between tho pailies thereto liax e the tone of 
and bo appealable as a deeiee 


Effect of decision 
of Court AS to dispute 




SyilOl)$l$ 

Bote Bo I 

1 I Court fee 


AppesI 


i 4 1* 

The decision hj tlie Court of an\ dispute arising under Til'll ' Jul =• 
under tho terms of the paragiaj h opi eiHblo as a docrco Wheioa Distr*® ^ 
to '\hom a dispute referred bj tho Collector, %NroiigI> sent lncl» 
tho Collector and ho dLCidcJ it it 'naa hell that tho lomodi 
parti "fi3 to liavo apvealed against tho order of tho Disliict Judgo and no 
tho Collector for a declaration of his rijit ‘ 


2 Court fee , , , 

\tticlc 11 of Sell II of tho Court fc03 \cl 1870 npiI'M onl) 

randa of appoil igtinst decisions «/iich are «o< decree* or orJeis 


randa of appoil igiinst decisions tt/iich are Mof decree* or ordeis ^ 

of decrees \n order made b> tho Court under pnias 1 ai d o ha'j H 

in this paragraph iUo force of a deciee and is conscfiuontlj not 
of tho second bchcdulo of tho Court fees \ct 1370 \ niemoran j 

against such an order is thoreforo charoeahlo with an o I lalotcn feo ui 
Sch I of that \ct‘ Tho Q\J\ Court of Madras has houcacr. taton a 
MOW and held that it is chargcihlo oulj "»th a fiacd fio * Tho dcci mu 


nccej tcl as correct 


Seb III 

1 (is%) 15 \ii an (3IM 

Sch III Pars 6— Note I 
1 >C Ml \\ S CO CO) 


Bole 

1 (I*'-) 7 MI^j(.a^ ) . 


i (1^3.) 4 aiid 4 O(t-l) 
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p. 7. [S 323 ] ( 1 ) "Wheie the amount to be ieco-seied 
Scheme for iiqui piopeitv avRilablo have been detei- 

■deiion of decree* for luined Usi pioMdcd 111 paragraph 4 OF paiagiaph 

F»>ment of money -j the CollectOl mUJ , — 

(<0 if it appeaia that the amount cannot be leco^eled 
without the sale of the whole of the piopeitj available, 
proceed to ngII t>uch piopeit} , oi 

(/*) if It appeals that the amount with inteiest (ifanj) 
in accordance with the decree, and when rot decieed, 
with interest (if anj) at such rate as he thinks leason- 
able, niaj be reco\eied without such sale, raise such 
amount and inteiest (notwithstanding the oiiginal 
order foi ■^ale) — 

(0 lotting in peipetuitj or foi a teini, on payment of 
a premium, the whole or any jait of the saidpio- 
pertj , 01 

(iO bv mortgaging the whole oi anj pait of such pio" 
pertj , or 

(uj) b} selling pait of such pioperty, 01 

(u) b^ letting on faim, or managing by himself oi auothoi, 
the whole 01 any pait of such propeity foi anj teim 
not e\ceediDg twenty jeais fiom the date of the oidei 
of sale; oi 

(u) lartlj by one of such modes, and paitly by anotliei 
or otheia ot auch modes 

(2) Foi the puriio'ie of managing the whole oi any pnit of 
such piopcit}, the Colicctoi niaj o^eicise all the loweia of 
ita owuei 

( 3 ) Foi the piupo‘5e of imiuoving the saleable lalue of the 
luopeity available oi anj jiart thereof, or iendeiing_<it moie 
fcuitable for letting oi managing, oi for piesening the piopeitj 
fioin sale in satislaction of an incumbrance, the Collectoi may 
dischaige the claim of any incum'brancer which has become 
paj able oi comjjound the claim of any mcumbrancei whether it 
has become payable oi not, and, for the piuposo of proMding 
tunds to effect such disehaigo oi composition, inaj moitgage, let 
oi sell any portion of the piopeitj which ho deems sufficient 
It anj dispute arises as to the amount duo on anj incumbiance 
with which the Colicctoi pioposes to deal undei this clause, he 
may institute a suit in the proper Court, either in his own name 
01 the name of the ludgment-dehtoi, to have an account taken, or 
he may agree to letei such dispute to the decision of two aihi- 
tiatois one to ho chosen bj each part}, oi ofanumpue to he 
named h} such aihitiatois 
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SC3 

(4) In proceeding under this paiagrapli the Collector slnll be 
subiect to such Exiles consistent -with this Act as niaj , trom time 
to time, bo made in this behidf bj the Local Goi einnient 

Scope of like paragraph Note No 1 


1 Scope of the Paragraph 

Whero a decree is transierred to the ColIe'>tor foi exccutiou the latter LiJ 
absolute jurisdiction to decide and find out the best method of esecation alio vet 
to him bN law ^ Thecitil Court has no power to piss orders m such nntters 
Thus where certain properties were sold bj the Collector but the whole of tl e s>ile 
amount was not dejiositod by tbo nuction puiclnser ife is entirelj iii the discretion 
of the Collector to decide whether he would re sell the propeity or not m older to 
realise the balance of the purchase monCi ^ But as has been seen m Note 1 to 
Para 1 above the Collector, his no jurisdiction to decide whether tl e decieet» 
satisfied ^ 

"Where m exercise of his powers the Collector has granted lease to 

decree bolder m sitisfaction of his decree he cannot subsequentJj icaile homh 

nor can tbo Court mterfero in the matter* as, for example authorising the 
of a flesh lease ** Wheio a deciee was tuosferred to the Collector for 
suggestions for tbo satisf iction of the decree and t)ie CoJJecioi suggested that bal 
the attached land should he farmed out to the decree holder for certain lerioaia 
satisfaction of the dcciee hut the latter was not prepared to take such 
the executing Court thereujion merely filed the proceedings it was held 
procedure was wrong and the froceedings could be filed only if all the >* 
means for satisfying the decree had been tried and found to be impracticable 

An order of a Collector under this Kulo disallowing the appliaitioi * 

decree holder that the amount of tho decree might be satisfied b> a tea lo^a 

alienation instead of b> a sale is not appealable ® 


P. a. [S 324] Wheio, on the e\iniation of the lettiu.' or 
p , . management undei paragiapli 7, tlxo 

lancV^hriny) after be ^eLO^eled Iiai» not been realized, tlio * 
leiung or manase shall notity tUo fact in ^Tilting to the 
debtoi 01 Ins lepiescutatne in interest, 
at the same tune that, it the balance necessan to make 
said amount is not paid to the Collector ■within siv weeK» ^ 
the date of such notice, he Will piocecd to sell the a\ hoIe ' 
sufficient part ot the said pioiiertj , and, if on the 
said si'^ ■\^ eeks the said balance n» not so paid, tho Collet 
sell such inopeity oi jiaifc accoidingh 


Sch lit Para 7 — Nole 1 
I XU 307(30=?) JO KlUU 

" (io'»i)iou xn OM Oi) 4C vii^i 
3 (101 ) 17 Ii d Cis U’ (143) 37 Bom 3» 
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P. 9. [S 32I-A] (1) Tlie Collectoi tliall, fioin tniio to time, 
lender to tlio Coiut Ashicli made the oiiginal 
•cMunu^o oidei for ‘sale an account of all monies ■n’liicii 

001110 to Ills hands and ot all chaij,es inclined by 
him 111 the exeicisc and pciloiniance ot the poMCis and duties 
confoiied and imposed on Iniu iindei the piOMSions of this 
schedule, and shall hold the balance at the di'sposal ol the Couit 

(2) Such chai^ges shall include all debts and liabilities iiom 
time to time due to the Go\einmcnt in respect ot the jiiopeity 
or am pait theieol, the lent (it anj) fioiu time to time due to a 
su]ieiioi holder 111 le^pect ot such pioi eit} oi lait, and, if the 
Collector ''O diieet«, the expenses ot am nitnesses summoned 
by him 

(3) The halauce shall be applied bj the Court — 

(a) in pioMdiiv ioi tbe niamteiiante of such meinbeisof 
the judgment-debtoi's faunh (if ain) as are entitled 
to he mamtained out ot the iinomc ot tlie piopeity, 
to such amount m the ca^e ot eatli mcmbei as the 
Court thinks lit, and 

{It) ^^he^e the Collector has pioceeded undei paiagiaph 1, 
in satisfaction ot tlie oiiginal decieo in execution ot 
■u'hich the Court oideieil tJic sale ot lmmo^able 
properh, oi otheiwiso as the Couit may under 
Section 73 duect; or 

(c) ivlieie the Collector lias piocceded undei jaiagiaph 2 — 
(i) in keeping doun the inteiest on incumbiances on the 
piopert} , 

Ui) i\heie the }udgnient-debtoi has no otliei sufficient 
means ot subsistence, m pioiiding toi Ins subsis 
tence to such amount as the Couit thinks fit, and 
(>n') in dischaiging lateahly tlie claims ot the oiiginal 
decree holder .ind any othoi deciee holders who 
ha\e complied with tlie said notices and whose 
claims w eie included in the amount oideied to be 
lecoieied 

(4) Xo other holder ot a deciee toi the pai ment oi mone\ 
shall bo entitled to ho paid out ot such p^opelt^ oi balance until 
the decree-holdei s who hare obtained such oidei ha\o been 
satisfied, and the le&iduo (if anj) shall be paid to the jndsment- 
debtor oi such othoi pci&on as the Court diiects 

Sijnopsii 

XoleXo I Note No 

Scope OI Ine Paragraph 1 I Cbargei 3 

Maintenance of judgment debtor a Claim for rateable distribution— Sub 

family 2 I Para 3 (c) (in) 4 



3074 


Ei^ECDTIo^ OP Decbees by Collectoe 


9, Other Topics > 

^ Accounting bjr Collector See Note 1 

1 Scope of the Paragraph 

Where a decree has been sent to the Collector for execution be is bound to 
render, to the Court, an account of lU monies \Nhich came into bis hands and 
must hold the balance of the amount aftei deducting necessai 3 charges at tie 
disposal of the Court ^ Eut he cannot be compelled either to give up the account 
books into the Court nor does the Paragraph require him to pay the balance 
into Court ^ 

2 Maintenance of judgment debtor s family 

The piovision for the maintenance of the judgment debtor 3 familj is® 
matter for the determination by the Coutt and not by the Collectoi ^ 

3 Charges 

The Collector is entitled to recover as expenses of sale fees on the seals 
prescribed for sales under the Land Retenue Code Poundage fee majalsola 
allowed in addition to such expenses ^ 

4 Claims for rateable distribution — Sub Para 3 (c) (in) 

The omission, by the person claiming rateable distribution, tomvitatlie 
attention of the Collector to Ins ox\n right of rateable distribution does not depr j® 
him of the right to claim such distribution m a regular suit the fact that tue 
decree which is noted to be satisfied will have to be re opened does not aflec 

the question ^ 

See also Note 4 to S 73 ante 

LO P. 1 O. [S 325 ] Wheie the Collector sells any 

undei this schedule, he shall put it up to 
conducted*'”'^ auction lu ODe or more Jots, as he thinks nr, 

and may — 

(f/) fix a reasonable ^esel^ ed puce for each lot ; 

(Z*) adjourn the ^ale for a leasonable time whenever. ^ 
reasons to be lecoided, he deems the adjouinni 
necessarj for the j)uii>ose of obtaining a fan 
thepioperty, 

(c) buy in the pioperty offeied for sale, and 

same by public auction or private contract, a 
thinks fit 


St/aopsis 


Scope of the Puragrupb bote 2>0 1 


Seb III Para 9— Note 1 
(1S94) 16 All 1 (2) He cannot mike oiec tba 
^Tbole proceeds to tbe decree bolder 
(1931) 1931 All ''00 (701) He cannot di«po=e 
of tbe balance in cscess of tl e de 
cree amount lYitliout instructions 
(1912) 16 Ind Cas 59 (GO) 36 Bom 519 
(l904) G Bom L B 825 (830 331) 

<1890) 3 C P L R 147(149) 


! (1904) 6 bom L B S25 (S^O 
Note 2 

(l'i04) C Bom L R 822 (324) 
(1904) G Bom L R 825 (830 

Note 3 

. (1927) 1927 Bom 17 (16) 
(1926) 1926 Bom 335 (8U.) 

Note 4 

. (1933) 1933 411 CCO (009) 


831) 

831) 


Ill 
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I Scope of iKe Par*gr«ph 

\s soon as % sale is confirmed, tho Collcctoi is fundus officio 'ind Ins 
onU duty is to return the i ii eis to tlio ci\il Couit * 

\ccorJin^ to tho Bombaj c mI circuUis an application h> the deciee 
holder for permi'ision to bid'll the niction held tho Collectoi must bo undo 
to tl e Collector * 


RetlricliCnt ai to 
alienation by judg 
toent debtor or hi< 
repre(entali\e and 

bolder* 


P. 11. [S 32 >A ] (1) So long a& tlio Collcctoi can exeieibo 
01 jieifoini in icbiect of tlio jiidginentMiebtoi’s 
lnlmo^abIG pioieifcj, oi any pait tlieieof, an} 
of tlio poweis, or duties confeiied or imposed on 
him b\ paiatriaphai 1 to 10, tho judgment-debtor 
01 hi'' lopio'-entatne in inteiObt shall be incom- 
1 ctent to moitgage, ehaige, lease oi alienate 
biicli property oi |ait except with the ^vlltten jeimission of the 
Collector, nor shall am CimI Couit insuo an\ pioce'^s against such 
piojerty oi pait in execution of a deeice foi thopajment of mouej 

(2) During the "ame leuodnoCnil Couit shall i^sue am 
inocess of execution eilhei aniin^^t tho ludgment debtoi oi hi& 
piopeitT in lespeot of anv docico foi the ''atlstactlon^^heleot pie- 
’s iMon has been made i)\ the Collectoi undei pnrasi aph 7 

(3) The «ame leiiod shall be excluded in calculating the 
peiiod of limitation applicable to tho execution of anj deciee 
aftectedbj the pioM^ions of this paiagiaph in le&pect ot am 
lemedy ot which thedeciee-holdci has been tcmpoiaiilj depinod 

Sjnoiisis 


1 ole 

Incompetency lo transfer I 

A1 enation subsequent to adjustment 2 

Fercntssion of tbe Collector 3 


Isoto No 

Power of civil Court to issue process 4 
Termination of the Collector s power 5 
Limitation 6 


Olicr Tones 

\lic laie Ic I lug f S« ^nle I Pt ( 1 ") 

1 Incompetency to transfer 

Thts paragraph impose? a jet sonal dngual fication cm the judgment debtpi 
and his icpreseutitires bt dccluing that thoj ate incompeteit to moitgage 
chc-r^e lease or alien ite then i loieitica ??hilst tlio> are undei tbe ni in igeme it of 
tho Collector under the pioiisions of this schelule * moitgage chuge leiseoi 
otbci alienation made in contn^ei t on of the provisions of this paiigiiph is 
a holl> 1 Old® and not nierelj toiilable is against tl e Colled i and i eisons cl inning 
thioughhim^ It is nicapabl o of lati fic-iti on oi o f enfoicement m e heie 

Sch IN Para 10 Note 1 

1 (1S9 ) 11 Bom 4 8 (481 4S'») 

2 (191'>) 1918 Eom 210 (21") 42 Lom G’l 

Sch III Para 11 Note 1 ,, ^ 

1 (190 ) 3 LR 171 (176) 

2 (191'i) i 

I 

4 (1917)1917 Nag 215“(2LS) ISXagLRlSO 
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1 n mortga^eo undci t, moitgage which is \oid as being in contiaveutioii of tbs 
provisions of this paragraph pa>s off a piior mortgage lie -will have no riglit to bi 
snlnooatcd to tho rights of the prioi mortgagee “ 

But the incompotcncy of the judoment debtoi unclei this paraguih 
confined to the pioperty tn tespect of uhick the Collector has assume I uana vm 
and does not extend to property which has been excluded fiom such inaiiapeaie^ 
i trans/ei by tlis judgment debtoi of such pioperiy is not wiiJiin the pioJ ib tju 
of this paragraph “ Again the disability to tiaiisfer property m lespcct of "bob 
the Collector has assumed management will not affect the validity of ao\ ■'iiee 
nient to pay money recoverable from his peison oi other propeitj Sici m 
aoieoment is enfoiceable in law and is as valid as any othei contract 

V membei of a joint Hindu family against the nianagei of which a clecrej 
has been obtained as lopicsenting the family is a ‘judgment debtoi uitlmtle 
meaning of this paragiapii and is incompetent to alienate any portion of tfe pw 
perties m the management of the Collectoi ^ But tho mcompetenci cloesn 
extend to the lessee from the Collector and he can therefore alienate his m ^les 
In the lease ® Tlio disability to alienate begins from the date of tho o^tcj 
tmns/et to the Collectox and continues so long as any of the debts, for tho oh* 
fiction of which tho property was taken undei the management of tho Collector* 
remains unpaid** In other words tho disability continue'* until the decieei* 
satisfied and the pioceedin„s in appeal and levision therefiom aio 


lllustiations 

1 J ibe juilgiuejit debtor mate* a trnus/erol In* propoit} after the Court p * ''J 

order tiaiisfernug the decree foi execution to tho Collector and before tl 
teaches the Collcctoi The tniisfcr i> void 

2 V de reo was tnnvfcned to the Collector for c\ci,ution A portion of tho 

of the judgment debtor wa', sold by the Collector the price tealueaUi 
than sufficient to satisfy tho decree tcfoie the sale was j." j that 


The execution of a decree a,iaju«t 1 >•> liansfcrred to the Collector mdli sl ^ 
heconio VC ted in him for the purpose of xuch execution The Colloctof » ^ 
lease of the pioperty to \ loi a certain number of jeits t ® j 
demised properties, during the snhsisteucc of the lease The mortsts® ^ ^ 
(he nicoaipeCeiiey of A coutuiaes so long as the sehcaie la on 


AVlicie, however, i bale takes place iti contiavcntioii of this f n 
without cither paity Inovainglhat he was violituig tho law, the vcndoi 
equity bo compelled to lefund the puichase money l oceivcd b> him — z- 

viMSbbl-’ 


. (WlllOH OuJh 302 (SOS) 27 Oudh 


7 (I32b} 192^ V C l6o (1C3) 
(P CJ 

(1931)1031 111511(541) 
fi (1919) 1919 Nig 29 (50) 1 
9 (1920) 1920 Nag 24G(’1(J 


-lrcj 


I 


IRC (P C) 

(19”) 1922 Nag 243 (214) IS Nig I. B 131 
11931) 1931 U1 38(10) 

Ci(1935) 1933 111 403 (172) 


(311) 10 ''IS ^ 

5 (lOOi) 29 AH 415 (417) . 

(1899) 1899 Pun Be No 4 P ‘ " j R 7 
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\\hcio i «uit 13 biouglit bi i inoilgipCO on a moilnipa csccutcil b> tbo jiulomeiit 
<?ebior tti coQ^ra.\eii(ion of tins I jr\*,uph biit tlio latter does not itiso anj plci 
as to ibo %oid clianctci ot ibo mortgage anil % dccreo is passed tbej-pon lie caj^noi 
111 L ucb objection la cvccution of tlio decree 

\ contnet of ^le does not creato a Cluigo within the ineaiiuig of this 
TUe Word ahcnate is used ejHsrfcji « 7 e«e;iS with the i iecochn„ woids 
clnr„c or Icaso and conten)l>lfltcs i truiBler winch would haioa 
li^s^ i‘ (ffcct iiid not 1 ifovisc such as i will or a dontitfo nioi tis c«mv(i which 
can ha\e oieratioa onl> after tho death of the testator' 

\ f\nnl> sctllcincnt based on tho assumption of antecedent title i;i tlio 
I artic-. i3 not an alienatiou ind does not coiitraacao tins Para 

2 Aheniition (uh«equent to actjutlAent 

\fter an adjustment has hocu certihcl ind is iccordeJ bj the Collector the 
[ robibidon agiinst alienation imposed hi this paia^iaph no longer scihsists It 13 
conij Lt^nt to the jul-’mcnt debtor to moitgajje sell or otherwise aliemte Jus pio 
1 Cl i thereafter * 

^\ heio a mortgirtC is nndo in coiitraaCntion of tlio Pjia but iJjo dec:o& 
15 I i nod out of the mortgage amount the mortgage is not touI as the Collector 
c<intiot after (he decree is satisfied cxetcise inj of the lowcis cnen to him undei 
tie Cole and the disahilita of the inoit,j?or ceases ^ 

3 Permi*«ion of th« Collector 

bo long as the properties of the ludgment dchtor aie m (bo management of 
the Collector his tintlen petmtsuon is ab“.oIttteli necessary to aalidato a m 0 iig 3 g& 
CT 0 ner ahcnation executed hi the judgment debtoi The permission need not 
liowcaei take on> siecial form Noi u it necessary that cvriy detail of tho tniis 
action bliouid be sanctioned b> tho Collector nor should tbeie bo a sciiaiate 
peimis-sJOii in rest ect of eacli deed when it is cltai that tl e whole ti ansaction had 
Ills [eioiJssjon' 

PetmissiOQ to alienate can be mfeiicd from written words emilojed bi the 
Colkctor from timo to time * 

\ sale will bo Mhd c\on if pcimisaon isobtunel I ef le tlic lOo stiation of 
the document ■* 

k sale hi a ]ml„nieut debtor with tlio | ciinission of tho Collector under this 
cchclulo has not the same effect as a sale b> a, Collector himself jii caccutioo hut 
amounts onli to a pm ito sale* 

4 poxer of civil Court to i»tue piocco 

\\ heie ft Collector liolds a judgment debtor a piol ei ty undci his control by 
Mitus of the lowers confeiicd on lum hi fa 63 a new process cannot be issued b> 
ft ci\jf Court 111 execution ot a decree lor tho p ajment of monoj ^ Put ans attach 

l Ut, IS 


Note 2 

1 ilCaa5,3 U i) % Bom 

2 (l!jJ3)X033 Nag23s|230 2l0> 

(1331) 1031 has 33 (3a) 

J^ote 3 
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is dies 1 cfVmiol lecome fcgnl 
the Collertor b j a; ers cease 
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ft lieu 
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1 ment effected before the papers which had been returned by the Collector are sea 

5 back to tho Collector ^\Ill bo valid* An attachment before judgment can bs 

effected since it is not a process in execution^ The surplus sale proceeds af er 
satisfaction of a mortgage decree may be attached in execution as it is not la 
attachment of any immovable property* But noEecener can be appointed to 
take an account of the annual income of the property %vithm the control of tba 
Collector ^ The \llahabad High Court has held that the prohibition does c 
apply to a mortgage decree in which the Court has ordered the sale of specific pf'’ 
petty ® 

5 Termination of the Collectors powers 

The powers of the Collector uqdcr the schedule terminate as soon as the 
decree la certified as satisfied ^ Thus where a deposit is made of the amoan 
which would fully satisfy the decree * or wheie the Collector leases the property to 
tho decree holder for a certain number of years in full satisfaction of the decree 
and the decree is certified as satisfied* the Collector s powers under this scheJeJe 
cease and an alienation made by the judgment debtor thereafter is not void Bj* 
the mere fact that the property is sold and fetches more than the decretal amount 
does not pub an end to the management of the Collector His powers contioueto 
exist till the confirmation of the sale * Tho presumption is that such 
continue until they are proved to have ceased* Where a civil Court draws op 

Form C m respect of tho properties attached by it and sends the same to tl ^ 
Collector but the latter returns it to the civil Court for some corrections to be 
made therein the proceedings before the Collector must be deemed to be pending 
even during the period during winch tho Form C was pending m the civil Cour» 
for correction ® 

6 Limitation 

This paragraph expressly excludes fioin calculation the period during 
which the decree is before the Collector for execution ^ The reason is that dur 
mg such period the decree holders ha\e no remedy by execution against tl e P^o 
perty of the judgment debtor in tho management of the Collector* Bu* t ® 

exclusion is permissible, only in cases where a provision has been made una 
Para 7 for the satisfaction of the decree and where the decree holder bfls 
consequence been deprned of his remedy Consequently if no such proiisioo 
made the period cannot be excluded * 

The words leriod of limitation in this Paragrajih applj tothores 
triotions placed upon the right of the decree bolder both by the Limitation c 
1908 and by S 48 of the Code * Where at a sale held by the CoBcctor^uo 
bidders appear and tho Collector sends the papers back to the civil Court 
the civil Court returns the papers again to the Collector the 1 eiiod fru® 


2 (1921) 1921 Oudh 17C(1S0) 

3 (1922) 1922 Nag 238 (238) 

4 (1927) 1927 Oudli 210(217) 

5 (1925) 1J25 Oudh 413 (451) 23 Oudh Cas 

330 

C (1931) 1931 All 3^(40)^ 


5 (1931) 1031 411 541 (543) 

C (IJ22) 192’ Nag 207(209) 18 
Note 6 

/to ftl T Tn,l Tn t,rf> ffifo) niid) 


Nag LB 15- 


(972) n'NtgLB J 
4 (1919) 1919 All C4 (G5)^ 42 
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da*e of the original application will bo escladed for the purposes of S 48 of tlie 
Code® 

p. 12. [S 325-B] Where the piopeity of^hichtho sale 
has been oidered is situate m moie districts 
Pro»i*«on where than One, tho iw\ cPs aud duties conferred and 
duincu ** *" imposed on the Collectoi by paragraphs 1 to 10 

shall bo exeicised and peiformed bj such one 
of the Collectors of the said districts as the Local Government 
may by general rule or siiecial order direct 

P. 1 3. [S d25-C ] In exercising the 
Power* orcoPector poTTers coiilerred on him by paragraphs 1 to 10 
Lnd^pTodi^Von the Collectoi shall have the powers of a civil 
Court to compel the attendance of parties and 
witnesses and the production ot documents 


6 (1926) lOJG \11 331 (331) 

(1020) 1020 Oudh 75 (76) Ad appl cation 
to send lack papers is gove ned bp 


Art 181 or 182 according as it may 
be lor continuance or as a step in aid 
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ment, effected before the paper? which had been returned by the Collector are sea 
back to the Collector will be valid ^ An attachment before judgment can b* 
etiected since it is not a process tn execution^ The surplus sale proceeds afer 
satisfaction of a mortgage decree maj be attached m execution as it is no aa 
attachment of any immovable property* But no Receiver can be appointei 5 
tale an account of the annual income of the property withm the control of be 
Collector® The Allahabad High Court Ins held that the prohibition does n 
apply to a mortgage decree lo which the Court has ordered the sale of speciho pre 
perty ® 

5 Termination of the Collector a power* 

The powers of the Collector under the scliedulo terminate as soon as the 
decree is certified as satisfied * Thus where a deposit js made of the araoao 
which would fully satisfy the decree * or wheie the Collector leases the property to 
the decree holder for a certain number of>earsin full satisfaction of the decree 
and the decree is certified as satisfied® the Collector s powers under this schedule 
cease and an alienation made bj the judgment debtor thereafter is not void 
the mere fact that the property is sold and fetches more than the decretal amoun 
does not put an end to the management of the Collector His poweis continue o 
exist till the conftrmaiton of the sale * The presumption is that such power* 
continue until they are proved to have ceased® Where a civil Court draws aP 
Form C lu respect of the propeities attached by it and sends the same totbo 
Collector hut the latter returns it to the civil Court for some corrections to be 
made therein the proceedings before the Collector must be deemed to be pend 
even during the period during which the Form C was pending m the civil 
for correction * 


6 Limitation 

This paragraph expressly excludes from calculation the period 
which the decree is before tho Collector for execution ^ The leason is that dar 
ing such period, the decree holders have no remedy by execution against the fW 
perty of the judgment debtor lu the management of the Collector* But t o 
exclusion is permissible, only m cases where a provision has been made unde 
Para 7 for the satisfaction of the decree and where the decree holder fu® 
consequence been deprived of hi3 remedy Consequently if no such proviso^ 
made the period cannot be excluded ® 

The Words period of limitation in tins Paratrapli apply to the 
trictions placed upon the right of the decree holder both by Ijhe Limitation ^ 
1908 and by S 48 of the Code* Where at a sile held by the Collector no 
bidders appear and the Collector sends tho papers back to the civil Court 
the civil Court returns the papers again to tho Collector the period from 
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date of tUo original apphcatiOD will bo esclade I tor tbe purposes o£ S 18 of the 
Code* 

P. 13. [S 325-B] Where tlio inopeity of Yvhicli tho sale 
has been oideied is situate m moio districts 
pro>u«on where than ODc, the powcrs aud dutiei> confeiied and 
duincu “ imposed on the Collectoi by paragiaphs 1 to 10 
shall be exeicised and peiformed by such one 
of the Collectors of the said distiicts as the Local Goieinment 
may by geneial lule oi special order direct 

P. 13. [S 325-0] In exeicising the 
Power* of Coiucior powers coiifoired OH him by paiagrapbs 1 to 10 
lodpTni^Von the Collectoi shall have the po\rers of a ci\il 
Court to compel the attendance of parties and 
witnesses and the production ot documents 


6 (1026)1920 Ml 331 (331) 

(1920) 1920 Oudh 75 ("C) In application 
to send back papers is gore ned by 


Art 161 or 162 accord ng as it may- 
be foe continuance or asastep in aid 



THE FOURTH SCHEDULE 

[See Section 15S ) 
ENACTMENTS AMENDED. 
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2 

3 1 
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Yett 

No 

Short title 

Amendment 

1870 

1 

VII 

The Court (cos Act, 1870 

In nttjclo 1 of Schedule I afUr llis 

"plamt’ the iierds ‘ written tfitrn'i'] 

ntcediog i set oil or counter claun 
liter tho word ‘Act" the "Otd orcH 
objection ' shall lo inserted 

from article 11 of Schedule H the 
in order icjectiiig a pliint or rn 
omitted 

For the entrj in the first coluraaof 
relating to article 19 the folloau* 
shall be sub«itutcd. nfiinclj “ 




“Agreement in vnling tXr tU 

for the opinion of the Court uo 

Code of Cml Procedure, 1903 



APPENDIX I. 


The High Courts Act or the Charter Act, 1861. 


An Act for establishing High Courts of Judicature in India. 

(21 & 25 Vict, C. 104) . (6Ui August, 1861) 

I and rfenacte i ic\th iUjht tnoJifications by the Goiernnienl of India Act 
'i J. G Gm 1 Ch Cl (1915) 1 

Be lb euacted by llie Qaeea s Mo&t Excellent \LkjesU by ind iMtli the idiice and con 
cent c[ tbe Lards Spiritual and Te^lpoI^l and Comiuous in this present Parliament assembled 
and b% the authontv o( the same as iolloics — 

(1) It shall be lanlul lor Her Majeat} b\ Letters 1 atent under the Great Seal d 1 the 

hnited Kincdom to erect and establish a High Court of Judicature 
High Courts may be at Fort William in BeogaHor Ibe BengalDirision of th“ Presidency 
«>tabli»hed in the serersl of Fort William aforesaid and be hVe Letters Patent to erect and 
1 re idencies ol Indu establish lihe High Court* at Madras and Bombay for those Presi 
dencies rcspectiiel} Such High Courts to be established in the 
•,aid ereral 1 teaideoeies at such time or resi>ec^iie times as to Her Majesty may seem fit and 
the High Court to be established under any such Letters Patent in any of the eaid Fresi 
dencies shall be deemed to be established from and after the publication of such Letters Patent 
in the same Presidency or such other time as in snch Letters Patent may be appointed m this 
behalf 

(2) The High Court of Judicature at tort William in Bengal and at the Presidencies 

of diadras and Bombay respectively shall consist of a Chiel Jus 
Conatitution of High tice and os many Judges not exceeding fifteen as Her Majesty may 
Cotuta from time to limo think fit and appoint who shall be selected 

from— 

1st Barristers of cot less than file year» standing or 

2ad Members of the Covenanted Cnil Senice of not less than ten years standing 
and who shall have scried as Zillali Judges nr shall base exercised the like powers as those of 
a Zillah Judge for at least three years of that period or 

3rd Persons who have held judicial office not lofenor to that of Principal Sudder 
tmeen or Judge of a Small Cause Court for a period of not less than five years , or 

4th Persons who base been pleadersof a Sudder Court ora High Court tor a 
period of not less than ten years if such pleaders of a SudderCourt shall haae been admitted 
as pleaders of a High Court 

Provided that not less than one third of the Judges of such High Courts respec 
lively including the Chief Justice shall be Barristers and not less than one third shall be 
Members of the Covenanted Civil Service 


(3) Irovided alvays that the persons who at the time of the establishment of 

such High Court in any of the said Presidencies are Judges of 
Certain existing Judges the Supreme Court of Judicature and permanent Judges of the 
herein named to be the Court of Sudder Uewany Adavrlut or Sudder Adavvlut of the same 
first Judges of the High Presidency shall bo and become Judges of such High Court without 
Courts further appointment for that purpose and the Chief Justice of 

such Supreme Court shall become the Chief Justice of such High 

Court 

(4) All the Judges of the High Courts established under this Act shall hold their 

offices duiiDg Her Majesty a pleasure provided that it shall be law 
Tenure of office of High ful for any Judge of a High Court to resign such office of Judge to 
Couita the Governor General of Jndta In Council or Governor in Council of 

the Presidency m which such High Court is established 

CPC 386 .1 387 
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(5) The Chief Justice oi any soch Higb CoDit shall have lauh aud precedence Woe 

the otheE Jadgea of the same Court and such of the other lailgSe 
Precedence of Judges of such Court as on its establishment shall have been tran feud 
of High Court thereto from the Snpieme Court shall have rank and precedence 

before the Judges of the High Court not transferred from the 
Supreme Court and except as aforesaid all the Judges of each High Court shall Lave rank a 1 
precedence according to the seniority of their appointments unless otherwise provided in tie t 
patents * ^ t* I ^ f 

(6) Any Chief Justice or Judge transferred to auj High Court from the Stipr 

Court shall receive tho like saLarv and bc^ entitled to the Here 
Salaries etc of Judges tiring pension and advantage ns he would have been entitled tel c 
of the High Court and in Eespe£t of service in thabnpiema Court it sneh Court hii 

been continued hi!> service in the High Court being reckoned a> 
service in the Supreme Court and except as aforesaid it shall be lawful for the Secretarv ol 
State m Council of India to fix the salaries allowances furloughs retiring pension® and(^hen 
necessary) expenses for equipment and vovage of the Gh ef Justices and Judgesof thesereril 
High Courts under this ket and from time to time to alter the same Provided alwiis su h 
alterations shall not afiect the salary of auy Judge appointed prior to the date thereof 

(7) Upon the happening of a vacancy in the office of Chief Justice and dunng my at 

seace of a Chief Justice the Governor General in Council er 
Provision lor vacancy Governor in Council as the case may be shall appoint one of tie 
of the office of Chief Jus 
tice or other Judge 


entered on the discharge of 
from such absence and ape 

such High Court and during any absence of auy such Judge or on the appointment of sot 
such Judge to act as Chid Justice it shall be lawful for the Governor General m Conac I or 
Governor in Council as the case may be to appoint a person with such qualiflcationsy »r 
requited in persons to be appointed to the High Court to act as a Judge of the said { 

and the person so appointed shall be aulbotired to sit and to perform the duties of a . 
the said Court until soma person has beeu appointed by Her Majesty to the office of Juegs 
the same Court and has entered on the discharge of the dut es of such office or nnt 1 
sent Judge has returned, from such absence or until the Goiernor General la 
OovernDr in Council as aforesaid ■shall see cause to cancel the appointment of ueh sf S 
Judge 


(8) Upon the establishment of such High Court as aforesaid in the Prr , 
Abolition of Supreme of Fort Wtlha^i tt Bengal the Supieme Court and tbs Co'*' 
Courts and Sudder Sudder Dewany kdaavlnt and Sudder Bizamut 
Courts Calcutta id the same Presidency shall be abolished 

And upon the establishment ot such High Court in the 
the Supreme Court and the Conit of the Sudder Adawlut and Poujdarry kda rlu 
samo Presidency shall be abolished , „ 

And upon the establisment of such High Court m the Pre» dency of _ 
the Supreme Court and the Court of Sudder Dewany tdaiJut and Sudder vf 
\dawlut ID the same Presidency shall be abolished v 

And the records and documents of the several Courts so abolished in each Pr® 
shall become and be records and documents of the High Court estabJuhed in 
Presidency 

(0) Each of tho High Conrts to be esUbluhed under this ^ct shall 

exercisn nil sneh Civil Criminal Admiralt) cd 

Jurisdiction and po«or= Testamentarj Intestate and Hatrinionial J«ns u lo 3 

of High Courts and appelUte and all such powers and ' 

relation to the administration of justice m the > 
which it IS established as Her Jlajesly may by such Letters Patent as a orc^^ On# 
and direct subject however to such dire tions and limitations as to the 3 , rvir t* 

Civil and Criminal Jurisdiction beyond the limits of the Presidency ° UrtrlC'f 
proscribed thereby and save as by sneh Letters Patent inav be otherwis null*-'* 
subject and without prejudice to the legislative powers in relation to t c . > ,n ti !i 
said of the Governor General of India in Conncil the High Court to bo cs 


I. 
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PTCajJoacy shall have and cx^rci a all jutHdiction and e\eiy power lud lutbpnty whatsoa%cr 
in nuy manner \C2ted in 'll!) o{ the Courts in tho same Presidency abolished under this Act 
at the time ol the abolition o( such last mentioned Couits. 

(10) Until Uic Croti» s7t<ili otlierxite protide under the poutrs of tine Act all juris 

ificliou MOW enrctsit by the Supreme Courts of Calcutta Hadras 
High Courts to cxcrci'O and Romfray, rcsiwclueltf oicr nUiabitantJ 0/ s«c/t iParli of India 
same jurisdiction as as may not be eomprued Kitkin the local limits of the LetUrs 
bupreme Courts Patent to be sssuel under this Act estabUshtiij High Courts 

at Fort H'tlliaui, Madras and Bombay, shall be exercised 
h'j s ich High Courts, tfsjrtlurlj; 

(11) Upon the c tibhshmeut of the said High Courts 111 tho said Presidencies res 

pi.i.tircl^ all pioT) 10ns then in force in India of Vets of Parlia 
Esi ting proTi».ons ment or of anv orders of Ilee Jlajestj m Council, or Charters, 
applicable to Supreme or cf an> Vct» of tho Legislature of India which at the time 
Courts to apph to Jligli or re^jicctiie t)ine» of the establishment of such High Courts 
Courts aro re pccli\cl\ applicable to the Supremo Courts at Fori irilliain 

10 Bengal Madras and Boi ibay re>pectii cly, 01 to the Judges of 
tho 0 Courts, shall be tascn to be applicable to the said High Courts and the Judges thereof 
respectively, so far as uiav be consistent with the protisions of this Vet and the Letters 
Patent to be iBsUcd in pursuance thereof and subject to tho legisUtito potieis in relation to 
the matters afore aid of the froveraoi Oeuenl of Indit in Council 

(Id) From and after the abolition ol the Courts abuUsheJ a-* afoiCsatd to anj of 
tho ltd Frcsidcnrics the High Court of the same Presidency 
Provision* as to pend shall ha\«i junsdutiou otcr all proi-ceduigs penJiiig lu guth abo 
ing lioceediugs in abo luhed Courts at the tuna of the abolition thereof aud such pio 
lishcd Courts. ccediugs and all previous proceeding, in the said last men* 

(loaed Courts shall be dealt uitb a? if the same had been had 
in the said High Court save that any such proceedings nia^ be continued, as merely as 
circumstances permit under and according to tho practice ol tho abolished Courts ros 
psetively 

(13) Subject to anv laws or regulations which inav be made by the Goaernor 
Geneial m Council, the High Courts established lu any Presi 
deucy under this Vet mav by its own rules proiide foi the 
csetfi e by one or more Judges or b> dm ion Courts constituted 
b> two Ol more Judge, of the said High Court of the Oiigiual 
aud appellate jnrisdictiou acsted m such Court in such manner as 
iiuaapjcarto sneh Court to be conveu out for the due adminis 
tratiou of justice 

(14) The Chief Justice of each High Court shill from time 
to lime determine what Judge m cich case shall sit alone 
and what Judge, of tho Court Vihether with or without the 
Lhief Justice, shall constitute the several Division Courts as 
iloie^ud 

(IS) I ach ot ihe High Courts established under this Vet -.hall have superiotendenco 
over all Court, wbichjnay be subject to its appellate jurisdiction 
High Court to supeiin and shall have power to call for tclurii, and to direct the transfer 
tcad and to fiame rules of any suit or appeal from any such Com t to aav other Court of 
of practice for suboidi equal or superior juiisdictwu and shall have power to make aud 
iiate Couits issue general rule for regulating the practice aud proceedings of 

such Courts and also to prescribe forms for every proceeding lu the 
said Couit for which li shall think necessary that a totni be provided and alsO for keeping all 
boohs, entries aud accounts to be kept by the officers and also to settle tables of fees to be 
allowed to the sheriffs, Vttoiue} , and all cleiVs and officers of Courts aud from time to time to 
alter any such rule or form or tabic, aud the rales so made and the form, so framed, and the 
tables so settled, shall be used and observed in the said Courts piovided that such general 
rules and forma and tables be uot inconsistent with the provisions ol any law in force and 
shall before they are ia=ucJ, have loceiTed the sancljon, in the Presidency of Pori TVilham ot 
tho Governor General in Couucil, and in Ifadrns or Bombay, of the Governor m Council of the 
respective Presidencies 


Ponerto High Courts 
to provide for eserci e 
of jurisdiction bv single 
Judges or Division 
Courts 


Chief Ju t ic to detei 
mine what Judges shall 
sit alone of intbeDivi 
'Ion Courts 
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(16) It shall be lawful for Her Majesty, if at any time hereafter Her Majesty sees fit 
so to do, by Letters Patent under the Great Seal of the UniUf 
Her Iklajesty may est-ib Kingdom, to erect and establish a High Court of Judicature iass^ 
lish a High Court in the for any portion of the territories vrithin Her Majesty s domiouni 
North Western Provinces m Jndta not included within the limits of the local jansdiction of 
another High Court to consist of a Chief Justice and of sucli 
number of other Judges with such qnaliBcations as are required in persons to be appointed to 
the High Courts established at the Presidencies lieieinbefoia mentioned, as Her Majesty, from 
time to time, may think fit and appoint, and it shall be lawful for Her Majesty by such hetteri 
Pateut to oonfer on such Court any such jurisdiction, powers, and authority as under tbu Act 
Is authorised to be conferred on or will become Tested in the High Court to be established m 
any Presidency hereinbefore mentioned, and, subject to the directions of such Letters Fateiit 
. . . If SO'!' 

Ternor 
far IS 


itocie» 

and to the Chief Justice and other Judges thereof, and to the person administering the 
Government of the said territories 


(17) It shall be lawful lor Her Majesty, if Her Majesty shall so think fit »t 
any tinio within three years after the establishment of any Hif 
Other or supplement Court under this Act by Her Letters 
tary Charters may be parts or provisions as Her Majesty may think fit. of tns w 
granted within three Patent by which such Court was established and to , 

T'l'lri' '(ffOT fVimnnt ««o1 ^ /.I nlhAv < An-Ar« >|nd nrnvi sinnS SS HeS Msjesty Oaf IS 


have been granted or made in tho first instance 

(18) It shall bs lau/ul for Her Uajesty from time t 

Cauneil, to transfer any terrxlory or 
I Territorial limits of juttsdtelxon of anyolht 

jurisdiction of Court may Mied under this Act and generally 
be altered by order in lerrUortal Umtls of the jurisdiction < 

Council as to Tier Majesty, tnlh the aduee o, 

seem meet ^ 

(19) The word ‘ Barrister” in this Act shall be deemed to include ja 

England or Ireland, or members of Facultr of A v 
Interpretation of terms ScofZdnd, and tho words ' Governor General and Cover 
comprehend the officer administering the Government 


ty B,r Orto !• 
« /fom 111! 

Jtht 

au.r 
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GOVERNilENT OF INDIA ACT. 1915 


[o S. 6, Geo, V , Ch 61 (1915), as amended iy 6 & 

7 Geo V , Ch 37 (1916), 9 A 10 (?« V , Ch 101 (1919) ] 

An Act to consolidate enactments relating to the Government of India 
29t;» July 1915 

Be it eiucted bv the King s 3Jost l^xceltent Majesty by aud Avjth tlie advico and 
consent of the Lords Spiritual and Temporal and Commons m this present Parliament 
assembled, and by the authority of the same as foUous 


PART IX 

THE INDIAN HIGH COURTS 
Constilution 

101 (Cb Act, Ss 2, 19 )— (l) Tbo High Courts referred to m this 
Constitntioa ol High Act are the High Courts of Judicature for the time being 
Courts. established id British India by Letters Patent 

(2) Each High Court shall consist of a Chief Justice and as many other 
Judges as His Majesty may think fit to appoint Provided as follows — 

(i) The Goternor General m Council may appoint persons to act as 
additional Judges of any High Court, for such period, not 
exceeding two years, as may be required, and tho Judges so 
appointed shall, whilst so acting, have all the po\\er3 of a 
Judge of the High Court appointed by His Majesty Under 
this Act , 

(lO The maximum number of Judges of a High Court, including tho 
Chief Justice and additional Judges, shall be twenty 

(3) A Judge of a High Court must be — 

(a) a barrister of England or Ireland, or a member of the Faculty 
of Advocates in Scotland, of not less tlian 6ve }cars standing, 
or 

(f>) a member of the Indian Civil Service of not less than ten j cars’ 
standing, and having for at least three yeais served as, or exercised 
the powers of, a District Judge , or 

(e) a person having held judicial office, not inferior to that of a 
subordinate Judge or a Judge of a Small Cause Court, for a period 
of not less than five years , or 

(d) a person having been a pleader of a High Court for & period of 
not less than ten years 
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Air 


(i) Provided that not less than one-third of the Judges of a High 
Court, including the Chief Justice but excluding additional Judges, must be such 
barristers or advocates as aforesaid, and that not less than one third must b« 
members of the Indian Civil Sei\iee 

(5) The High Coiut for, tho Noith- Western Pro\inees maj bestjledthe 
High Court of Judicatuie at AilahabadJ and the^High Court at Fort William ic 
Bengal is m this Act referred to as the High Court at Calcutta 
I il ' i 

Synopsis 


Isote 

Legislative changes 1 

Appointment of temporary Judges, 
Proviso 1 to Sub S (2) 2 


Rote Ra 

Act applies only to Chartered High 
Courts 7 3* 

Sub S (4} 3 


t\' Legislative changes— Clause (d)' of Sub S (S) Las been' substituted bytEeloduB 
High Courts Act 1922 (12 -lud 13 Geo \ C 20) 

2 Appointment of temporary Judges proviso 1 to Sub S (2) — This proTuo d«» 
not mean that as regards each High Court appointments cau onlj be made for periods not 
exceeding two years III off lioweTer much they may be required subsequently Itshonldte 

le for such period net 
IS exercised t 

• • i « t! _ . w • ninissioDcrs Courts m 

ludta are not chartered High Courts aud cannot exercise powers iiuder S 107 of this tet ^ 

3 Sub Section (4) — The expression ‘one third of the Judges of tbelhghCooil 
means ooe thud of the exufin^ number of Judges irrespective of the previous strength as 
number of the Judges constituting the High Court ^ 

Tenure of office of 102 (Ch. Act, S 4 )— (l) Eterj Judge of a Hifili 
Judges of High Courts Coutt shall hold his office during His Majesty s pleasuif 
(2) Anj such Judge may icsigu his office , in the case of the High Court #t 
Calcutta, to the Go^elnor.Geoeral m Council, and in other cases to the loci 
Government 

103 (Ch Act. S 5 )— (1) The Chief Justice of a High Court shall have 

Precedence of Judges of lank and precedence before the other Judges of the saoi 
High Courts 

(2) All the othei Judges of a High Court shall have rank an^ ^^their 
according to the senioiitj of then appointments, uolesa otherwise provided in 
patents 

104 (Oh .let, S e )— (1) Tlio Secretary of State in Councii m 

salaiie», allowances, furloughs, ictiiing pensions^ 

Salaries etc of Judges where necessaij, expenses for equipment and vojaSO' 

of High Courts tjjo Chief Justices and othei Judges of the sovera o 

Courts and may alter them, but anj such alteration ® a 
not affect the salary of anj Judge appointed before the date llieieof 

(2) The remuneiition fixed for a Judge under this section shall commcDce 
on his taking upon himself the execution of InsolBco, and shall bo tho who 0 I 

or advantage which ho shall enjoy from his office duiing his continuance 

(3) If a Judge of a High Court dies during Jusaojagoto 

SIX months after his airual there, for the iiuiposo of taking upon hiitisc 


Govt of India Act Section lOl — Note 2 
1 (lOl8)1013-Mjd2C3(2C3). 13 lud C»» “s-O 
(S50). 


Note 3a 

1 (1031) 1934 Posh '57(3^) 

* Note 3 

1 (1010) 1019 111 257 (257) 51 


luJ 
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cutioii of Ills oflice, the Sccict of State shall pay to bis legal pcisoiial lepreseii- 
tati\e«, out of the losenucs of ludn, such sum of uiouey as will, %\ith tliQ {imount 
recei\ ej b> or duo to him at the tune uf his death on account of salary , make up 
the amount of ouo jeai s salarj. 

(4) If a Judge of a. High Court dies while in possession of his office and 
after the expiration of st\ months from lus arrival m India for the purpose of 
tatiLg upon liim«elf the execution of his office, the Secretary of State shall pay to 
his legal personal repre-ent iti\ es, out of the revenues of India, o\ er and abo\ o the 
sum due to him it the time of his death, a sum equal to sii, months salary 


105 (Ch \ct S 7) — (l) On the occurrence of a lacancy in the office 
of Chief Justice of a High Court, and during any absence 
'Acauc\ 111 ^ Chief Justice the Governor Geneial in Council 

orotherjudge in the case of the High Court at Calcutta, and the local 

Gfixernineiit in othei cases, shall appoint one of tho 
other Judges of tho same Hi„h Couit to poiform the duties of Chief Justice of tho 
Court Until some lei on Ins been appointed hy His Majesty to the office of Cluof 
Justice of tho Court and his ontcied ou the discharge of tho duties of tint office, 
ox until the Chief Justice has reliuned fi<ro Ins absence as the case lequuos. 


(2) On the ocouiience of a vacancy m the office of any other Judge of a 
High Couit, and during any absence of any such Judge, or on the appointment of 
any eucb Judge to act as Chief Justice, the Governor General m Council in tho 
case of the High Court at Calcatta, and the Local Government m other cases, 
may appoint a person, With such qualffications as are required in persons to bo 
appointed to tbo High Court to act a» a Judge of the Court and tho person so 
appointed may sit and perform tho duties of a Judge of tho Court, until some 
person has been appointed by Hts Majesty to the office of Judge of tho Court and 
has enteied on the di«cliargc of the duties of the office or until tho absent Judgo 
has letuincd from his absence oi until tbe Ooveinor General m Council or tbo 
Local Government as tho case may be sees cause to cancel tbe appointment of 
tbe acting Judge 

Synopsis. 


Koto No I Note Iso 

Time within which appointment of 

Sub S I I aclms Judge (houtd be made 2 

1 Sub Section (2)— Tho wot Is uyon tbe bappcuicg of a vacancy lu tbe office of 
Jud^o mean upon tho hajjciimg of a aacaucy in tbe office of a Judge apjoioted to lus oihco 
hy UiS ^lajcaty They aro not applicalle to tbe case of a lacincy caused bv a person ap 
pointed to act as a Judge uuder this su,b section ^ 

2 Time within which appointment of ocling Judge should be made — tio limit 
of time IS mentioned Mithin Mhich tbo aj poiotment should be made That is left to tbe 
discretion of tho Local GoveinmCDt Hence tbo (act that au appointment is made by the 
Local! oiernuieiit not iinincdiateh or with n a reasonable time after the occurrence of the 
vacancy will not ha\e tho eSect of imalidatise tho appointment ^nd render the judgment of 
the Ju Ige «o ippointed a jiullitj* 


Section lOS— Note 1 o4 (P C) This renders tho contrary 

1 (I'jOl) IG \ll 13C (152) new taken m (1891) 10 ill 13G (F B) 

Note 2 no longer law. 

1 (1898) 20 kll 2G7 (293, 294) 2g Ind kpp 
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JURISDICTION 

106 (Ch Act, S 9) — '(l) The several High Courts are Courts of resori 
and have sach jonsdiction, original and appellate la 
^ Jurisdiction of High eluding admiralty jurisdiction in respect of offences 
committed on the high seas, and all such powers and 
authority over or in relation to the administration of 
justice including power to appoint clerks and other ministerial officers of tU 
Court and power to make rules for regulating the practice of the Court as ats 
vested m them by letters patent, and subject to the provisions of any such letUrs 
patent, all such jurisdictions powers and authority as are vested m those Courts 
respectively at the commencement of this Act 

(2) (21 Geo 3, G 70) — The High Courts have not and may not exerc s 
any original jurisdiction in any matter concerning the revenue or coacerniDS 
act ordered or done in the collection thereof according to the usage and prset 
of the country or the law for the time being in force 
Synopsis 

Note No I . 

Origin»l r«venue juriidiction 1 Pow«r to in»ke rules for r^Sulslms (»* 

Revenue— Meaning of 2i. ( practice of the Court 

I Original revenue juiudtction— Sub S (2) te enacti the prohibition 'ib b 


issued thereunder The High Court bee sow no ort^mal jurisdiction m matters coiirri°°J 

lovenue Thus e suW by en assessee for a decleretios that an agreement fot compo i 


directing the Chief Revenue Officer to do his statutory duty and state a case for tbs ep ^ 
of the Court is not one made in the exercise of Original jurisdiction m nuj matter cor t 
the reienue and tho High Court is competent to pass such an orders 

2 Revenue— Meaning of — Money derived by a sale of smuggled goods vh cb 
and conBscated by the customs authorities is rcveuuo witbm the meaumg oftli* 

Consequently an action m trover against tbo Secretary of State for India for the rrwte ^ 

the value of sucb goods on the allegation that the action of the customs authorities s ■ > 
cannot be entertained on the original side of the H gh Court ^ 

3 Power to inalte rules for regulaling Ibe practice of the Court —The 

Is empowered under Sub S (1) to make rules for regulating its practice It L jl,er» 

that the sanction of tho Local Ooiernnicnt ebould be obtained for such Rules ^ he ^ ^ 

is nothing inconsistent in the Bule^ so framed with the provisions of the Code of C \ 
dure the High Court can apply the provisions of the latter Code Thus there q 31 
provision in the original side Rules of the Madras High Court similar totbat contaiae 


to apply to the original side also * 

Section 106— Note 1 

1 (ion) 1010 Mad 715 (710) 4S Ind Cas 700 

(702) 

2 (1023) 1023 P C 138 (U2) 50 Ind App 227 

47 Bom 742 (P C) 

(But see (1021) 1021 Mad 524(525) 
44 Mad 718 Not good law in view of 


1023 P 0 138) 

Note 2 

1 (1927) 1027 Mad C30 (C'J2) 
Note 3 
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It. 


107 (Ch \ct, S 15) — Each of the High OourtB has superintendence over 

all Courts for the time being subject to its appellate 1 
^vithr“peato%^rdmS l^risdiction and may do any of the following things that 
Ccurto IS to saj 


(а) call (or returns, 

(б) direct the transfer of any snit or appeal from any such Court to iny 

other Court of equal or superior juitsdichon, 

(c) make and issue general rules and prescribe foims for regulating the 

practice and proceedings of such Courts 

(d) piescnbe forms in which hooks, entries and accounts shall be kept 
by the oQicers of any such Courts and 

(r) settle tables of fees to be allowed to the sheriff attorneys, and all 
clerks and officers by Courts 

Provided that such lules forms and tables shall not be inconsistent with 
the proiisions of anj law for the time being in force and shall require the 
previous approval in the case of the High Court at Calcutta of the Governor 
General rn Council and in other cases of the local Government 


Sytiopiis 


Note No 


LegiiUtive change* 1 

Superintendence 2 

Overall Court* 3 

Election Court* 4 

Rent controller S 

Land aequuition proceeding* $ 

Subject to It* appellate juritdiction 7 

Agency cotnmittianer 8 

Co<iimi*«ioner acting under the Defence 
of India Act 9 

Proceeding* under the Legal Practi 

tioner* Act 10 


Note No 

Criminal proceeding* 11 

Power to expunge from record 12 

Difference of opinion among Judge* 13 

Power of *upermtendence — If can be 
exercued by Judge titling in the in 
tolvency or original tide of tbe 
High Court 14 

Power to trantfer— Cl (b) 15 

Power to punith contempt of Court e 
authority 16 

Power to i»*ue writ of certiorari 17 

Appeal 18 


Other Topics 

Interlocutory orders, — Whether can be set Pt (5) 

aside by High Court See Note 2 Pt (19) Powers of superiutendence when not to be 
Powers of superintendence and revisioiial execc sed See Note 2 Pts (2d 2S) 

jurisdiction under S 116 Se« Note 2 

1 Legislative change* — This section is practically a reproduction oi S 15 of the High 
Courts Act or the Charter Vet 166! (24and2o Vict C lOt) 

The word law in the proviso to the section was substituted tor the word Act by 
Sch 1 of the Government ol India (Amendment) Act 1916 (u and 7 Geo Y C 37) 

2 Superintendence — The term Superintendence has a legal force and signification 
which are perfectly well known to the I>egislatoreV The object of superintendence is to keep 
all inferior Courts and jurisdictions within the bounds of their authority to see that they do 
what their duty requite* them to do and that they do it in a legal manner In England 

it IS the peculiar business of the Court oi the Kings Bench to supertnfeiid all inferior 
tribunals and therein to enforce the due exerci»e oi those judicial and ministerial powers with 
which the Crown or Legislature has invested them and this not only by restraining their 
excesses but also by quickening their negligence and obviating their denial of justice ^ 
Section 107 — Note 2 edition page 2 

1 (1607) 7 Suth W R 430 (431) Per Not ’of ^ 

^ (1933) 1933 Cal 132 (134) 

la Short and Mellor s Crown Practice 2nd 2 BlacVstones Commentaries, ’ p 110, 
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Tills wide powec has been given to the High Courts in. IndiT In a limited and-biodified fora It 
Si 115 of the Civil Procedure Code, by S 436 o£ the Cfiniinal ProScdure Code, by S 107 of tbt 
Government of India let, 1915, by C! 13 of the Letter? Patent (Madras, Bombay and Cilcatti) 
and b} other enactments These however, do not exhaust the powers of superintendence cf 
the Chartered High Courts in India When the Supreme Courts were established in In^u 
Ihej were invested with the same powers of supertDtcndencc as were exercised by the Court 
of the Queen s Bench in England * Under S 9 of the High Courts Act, 1861 (known as lii 
Charter Act} which abolished the Supreme Courts and empowered the establishment of tb* 
High Courts, it was provided that the High Court to be established 'shall have and eietci i 
all junsdicCio7i and eiery poucr ond authortlt/ whatsoever, ^n any manner seated in any of tb 
Courts in the same Presidency , abolished under this Act ” 3*^ I'lnally S 106 of the Goiera 
inent of India Act 1915 (which has repealed the High Courts Act( 1S61) provides that the H jb 
Courts have, 'subject to the provisions of any such Letters Patent, all such jansdiction 
powers aad authority as ate vested in those Courts respectively at the commencement of tb» 
Act It 15 thus clear that in addition to the powers given by this section and by otbef 
statutes the Chartered High Ooutlb have inherited from the Supremo Courts the wide povieH 
cf superintendence exercised by the Court of the King s Bench in England ■* Thus a Charterei 
High Court can issue a writ of cfftiorarv to persons or bodies acting judicially but which st> 
not Court* subject to the appellate jurisdiction of the High Court, and which cannot be du t 
with under S 107 of this Act (For a fuller discussion of this, tee Note 17, m/ra) 

The powers of superintendence under this section are not merely administratire W 
Are also judicialtb are much wider than the powers vested in the High 
S 116 Tlio latter applies only where a case has been decided by any Court subordinate to i 
High Court lu which no ippeal lies thereto and the High Court can interfere 
three cases specified therein There are no such limitations upon the P®”®' J § mS 
Court under this section which can therefore be exercised even in cases not covered by » 

It may be exercised la aiininisfrdfvic as well as judicial matters* and in Civil as wr 
Criminal proceedings i 

The exercise of the power is tu the dtscreftox of the Court to which the 
made" and the powec being one m the nature of extraordinary jurisdiction jj,# 

sparingly and with caution and on sound judicial principles'® The 

exercise of such discretion have been thus stated bv West J m Shtanalieji 

Jvoshiiiatb® as follows v 

(l) The Court having called up the record or proceedings of a or 

will Itself invesiigato the facts on which a jurisdiction has , jouli 

declined, on which it depends whelhcr tbo subordinate Court cou « 

not legally deal with the matter ill quciition, either at all, or on I f .gqut* 
to which it has referred the case, or according to which its mode ® 
or of action may or may not, have been in contradiction, rather tuau 


3 (1883) 7 Bom 341 (359 360) 

3a [See also (1915) 1915 Bom 269 (270) 40 Bom 
60 ] 

4 (1927) 1927 Mad 130 (130) 50 Mad 130 
(1930) 1C30 Mad 896 (899 900) 63 Mad 979 

4a (1912) 10 Ind Cas765 (705) 36 Mad 72 

4b (1933) 1033 Lah 259 (200) 

5 (1896) 18 All 4 (7) 

(1919) 1919 All 4C (18) 42An2G 52 Ind 
Caa 279 (2S0) 

(1914) 1914 Cal 007 (008) 22 Ind Cas 818 
(850) 41 Cal 876 High Court a 

power of superintendence not res 
irictcd bv Santlial I’argauas regn 
lations and rules 
(1899 1900) 4 Cal W K 36 (38 39) 

(1933) 1933 Lah 327 (328) 

(1917) 


but only under this section 


7 U877'7V3Car24} {2l8 219) 

7a (1007) 31 Bom 133 (14. 

(1033) 1933 Bom 409 (411) ® 

(U33) 1933 Cil 132(194) 

U898i2Cvl\VN.2i{^)- 

(1860) 12 SiUh '' B 
(1927) 1927 Lah 
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to the TUl6s of proc(?^ure, or the pnnciples implied lu tliem to sucli a ( 
mitenal extent as to defeat the t>utpose of the Uw Jj] 

(i) If the Court dads that the external conditions of jurisdiction of lurestigifiou 

and of command hao-e been satibficd by the inferior Court it iril] not substitute ] 
Its own appreciation of ecidence or its own judgment thereon 9 
(d) W here an ajpeal is protided tho Court will not interfere bj ana perempton older 
with the ordinary course of adjudication saae m cases wherein a defect of the 
law and a grate wrong ara manifeat iitd are irremediable bj the regular 
procedure 

(f) here a de rec or order of a subordinate Court is declared by the law to be £oi 
it own purposes fiual or couclu^iTe though lU its natuis pcoMsional as 
subject to di‘^placement by the decree in another more formal suit the Couit 
will hare regard to tha intention of the legislature that promptness and 
certaintv should in such cases be m some measure accepted instead of judicial 
perfection It will rectitv tbo proceedings of the inferior Court where the 
extrinsic conditions of its legal activity base plainly been iiifriuged but wheie 
the alleged or apparent error consists in a inisappreeiation of evidence ot 
miscocstrucliou of the law intrinvio to the enquiry and decision it will respec t 
the intended finalUv and will intervene peremjilonlj oulj when it is manifest 
that by the ordinary and prescribed method an adequate lemed) o the 
intended reniedv cannot be had 

(sj The Court wiU m all cases regard its escrciac of the extraoidiiiarv jurisdiction as 
tiiicretional and subject to cou&ideralious of the importance of the paiticular case 
or of the principle involved in it of delaj on the part of an applicant and of his 
merits with respect to the case in which the luterfeieuee is sought 

(G) Tha Court will sedulously abstain from inaLing any order oi isfus ug to make it mi 
grounds the appreciation of which is ezclu>ivel> assigned by law to some othei 
authority provided the legal competence be exercised in good faith on matters 
that mar reasonably be understood as with n its lawful range 
The following are some of (he clas es of cases in which lu accoidance with the piinciples 
^et forth above the High Court will interfere under this Section — 

(1) here the de ]> on of the lower Court is vvithoutdi/rtsdiclton or in excesi) of its 
juri diction ^9 

('’J here the lower Court has /ailed to do its dutpH Thus where the lowei Couit 
has refused to frame a material issue^* or to add anecessaiv paitv^^ or attach a 
propertyf* or to proceed with an execution sale or to confirm the salens which 
It Is bound to do under law the High Court will inteifere Similarly wlieie the 


9 (1939) 1031 -Vlad 012 (G2o) 65 'Wad 883 

Pec Thiruvenkatachatiar J 
(193^) 1933 Bom t ("} Superintendence is 
not the ‘^aine thing as heanng an 
appeal 

(l&GT) 7 buth ^V R 130 (131) 

10 (1870) 14 Suth W R 33 (33) 

(1934) 19 4 Lab 15C (167) 15 Lah 80 


Court has power to pass conse 
queutial orders after setting aside 
the order 

(1670) 5 Bang E R App 29 (30) 

(1930) 19'’0 I’at 277 (2'6) Order nqt shown 
to 1 6 without jurisdiction or to excess 
of gmudiction 

(18C3)9butli\\ R 330(387) (Do) 

(1870) 13 Suth W R 439 (440) (Do) 


11 (18J5) 13 All 4 (8) hen lu a paituership 

suit the decree was not passed in 
accordance with law and form and 
the decree given could not be esc 

(1876) 1 All 29G {'’97) Lower Couit did not 
consider whether sufficient ground 
were shown for review 
( 18 " 0 ) 14 Suth W R 9 (10) 

{1869) 11 Suth W R 191 (19 ) 

(18"0) 13 Suth W R 34 (34) 

(18"0) lo Suth ^V R 418 (419) 

(1873) 20 Suth W R 16 (17) 

12 (1923) 1923 Pal 518 (519) 

13 (1919)1919 Mad 439 (440) 60 Ind Ct. 33 

(58) 

(1918) 1918 Pat 483(483) 47 Ind Cas 725 
(725) 

14 (1871) IS Suth R 246 (24") 

15 (1914) 1914 Cal 607 (009) 22 Ind Cas 843 

(8d 0} 41 Cal 876 

10 (1S7Q 26 Sath W R 44 (46) 3 Ind Ajip 230 
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order of the lower Courfe is hopelessly inadeixuate m uot containing any piiticnhtt 
or a discussion of the evideocel^ the High Court will interfere under this seclioa 
on the ground that there is a failato of duty 

(3) Where the decision ol the lower Court is such that grac^ nud irreparalU Jicrw tr 

ZoiJ would result to the 'applicant 1® The High Court can set aside e\en inicr 
locutory orders 

(4) Where the decision of the lower Court amounts io ^ demol of the right cj jot 
trial 20 In the case cited below it has interfered even with an order passed under 
the Court's inherent powers 

(5) Where the decision of the lower Court amounts to a indm/est injustice 22 
The High Court will not generally interfere m the following cases . — 

(1) Where the applicant has other remedies open to him as for instance by way o 

appeal*® reMew24 or separate suit 2^ 

(2) here the efiect of lutorference would be tantamount to giiing a right of appeal 
revision which the applicant is not entitled to under law and which won 
amount to an ciasion of the lau>^ 

(3) Where the error complained of against the lower Court is not one rclat ng 

jurisdiction hut is a mere error of law or error of fact or Improper apprecii ion 
evidence 27 


(4) Where the applicant is gutlly of laches and delay 2® 


1(710)1 


defendant s evidence 
improper and amounting 
of instirP 


ffliflileiH'' 
to disul 


id Cas 017 


(1920) 1920 Pat 131 (137) 5 Pat L Jour 550 
(1924) 1924 Fat 7C1 (761) Order directing 
local investigation 

20 (1910) 1919 Fat 573 (574) 49 Ind Gas 389 

(390) 

(1910) 1019 Pat 270 (276) 49 Ind Cas 443 
(149) 4 Pat L Jour 57 
(1925) 1925 Pat G74 (G7G) 

(192G) 192G Pat 207 (208) 4 Pat 723 Order 
refusing to add a party as a co 
plaintiB 

(1920) 1920 Pat GOO (G02) 51 Ind Cas 169 
(191) 4 Pat L Jour 277 Dismissal 
of suit on failure to amend plaint — 
No opportunity given to continue 
the suit with the plaint as it is 
(1923) 1928 Pat 111 (112) 

21 (1918) 1918 Pat 100 (l03) 47 lad Cas 719 

(723) 4PatLJour20 Order relus 
ing leave to sue a receiver vsithout 
report therefor 

22 (1920) 1920 Pat 5C8 (570) SOIud Cas 155 

(157) 

(1928) 1923 Pat 111 (112) Refusal of tem 
porary injunction — Manifestly 
wrong 

(1923) 1923 Mad 500 (501) 

(1918) 1918 Mad 1071 (1071) 38 Ind Cat 133 
(134) 

(1915) 1915 Cal 29(31) 24 Ind Cat 313 (31C) 
(1933) 1933 Lah 259 (2G0) Shutting out 


24 Il9ll) 

25 (1878) 
(1897) 
(1872 
(1673) 
(1872) 
(1871) 
(1870) 
(1669) 

2G (1918) 


ioIi^cVilS (416) 44ludC»lf^^ 
(7C7, 7C9) 

3 Cal 243 (248, 249) 

1 Cal W N C17 (623) 

17 SulhWB 80(80) 

20 Suth W R 202 (202 
17 Suth W B 477 178) 

15 Suth WE 170 70 
12 huth W R 103 ( 0 ) 

GBomHO 4 0 174 (176) 

1918 Cal 415 (417) 44 loaL 

, ®m a 0 A 0 87 (M) 

\V R 115 (115) 


U8e7)7 butu '' V^ams) 

(1870) 14 Suth 

U87i) 22 SutU 'V R 

(1875 3Ciii.b«p , 

(1875 1 Cal L B<P X l sw V.-*. 

tion purchaser i 
asidosale. ,,,,..71 

(1877) 2 CalLB<p5«<;5,'„, 
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3 Over all Court* — To attract the operition oE this sectioa it must first of all be 
established that the decision sought to be assailed is that of a Courf subject to the appellate 
jurisdiction of the High Court Thu section does not entitle the High Court to rectify esecu 
tire injustice ^ Thus au order passed by a Uagistrate lu hu ereciiftie capacity under S 25 of 
the Police Act or when dealing xiUh the Press Act 1931 cannot be revised under this Section * 

4 Election Court* —A Subordinate Judge leCnsmg to try an election pet tion under the 
Jladras District ilunicipalities Act is not acting as a Court but as a persona designala and the 
High Court cannot set aside such an order though illegil uuder this section 1 Similarly the 
High Court has no jurisdiction to revise an order passed by a Presidency Magistrate ui an 
in<iu rr held under the rules framed Under the iladtas City Municipal Act III of 1904 as to 
the competencv or otherwise of a cauditate foe Municipal election ^ AMunicipal Commissioner 
sitting a» an election Court under the U P Mumciialitie< Act II of 1910 is not also a Court 
subject to the appellate jurisdiction of the High Court within the meaning of this section^ 

5 Rent controller —It has been held by the High Court of Calcutta^ that the Con 
troller and the President in discharging their duties under Ss 15 and 17 respectively of the 
Calcu ta Bent Act 1920 act as CimI Courts and are subject to the appellate and conseiiuently 
the superiDtending jurisdiction of the High Court The High Court of Rangoon^ has on the 
other hand held that the controller under the Rangoon Rent Act 1920 is not acting as a 
Court and the High Court has no power of supeimtendenco over him It has further held 
that the Chief Judge of the Rangoon Smalt Cause Court when exercising his powers in refer 
ences under S 18 oE the Rangoon Rent Act does not act as a Court but only as a persona de 
sijtmfa and is therefore not subject to the appellate or revisional jur sdiction of the High 
Court under this Sectiou 3 

6 Land sequuition proceedings — A Collector refus ng to refer a matter to the Court 
under S IS of the Land Acquisition Acti or mating an award under S 11 of that Act^ does not 
act as a Court and IS not subject to the appellate jurisdcUon of the High Court The High 
Court has therefore no power of superintendence in such cases 

It has been held by the High Court of Calcutta >n the undermeut oneu oaee^ that the 
Calcutta ^provement Trust Tnbuual acting uuder S $2 of the Land Acquisition Act is a 
Court subject to the revisional jurisdiction of the High Court under S 115 of the Code of Civil 
Procedure as also under th * Section The High Court of Bombay* has held that tho histnet 
Court acting under S 193 of the Bombay City Municipalil es Act 1925 and exercising its powers 
ID Land Acquisition proceedings IS subject to the appellate and superintending jurisdiction of 
the K gh Court 

7 Subject to it* appellate jurisdiction —In order that the present section may apply 
it u Cbsential that the decis on sought to be revised should be that of a Court subject to the 
appellate jurtsdiHion oj the Hxgh Courf^ The two tUinga necessary to constitute appellate 
jurisdiction ate the existence of the relat on of superior and inferior Court and the power on 
the part of the former to re> lew dec s ons of the latter 3 It is Qot however necessary that the 
particular decision sought to be set aside under this Section should be appealable to the High 
Court 3 The words subject to its appellate jurisdiction do not mean subject to appellate 
jurisdict on in that particular matter for levisioa would not be necessary it appeal lay but 


Note 3 

1 (1910) 8 Ind Cas 107 (llO) 39 Cal 230 

2 (1930) 1930 Lah 539 (543) 

(1034) 1934 Pat 344 (945) 13 Pat 547 

Press Act 1931 

Note 4 

1 (1923) 1923 5Iad 1G9 (ro) 

(1933) 1933 All 7G4 (iC8) 

2 (1915) 1913 ^lad SCO (362) 25 Ind Cas 345 

(347) 38 Mad 581 

3 (1025) 19.5 All 380 (382 383) 47 All 513 

(F B) 

Note S 

1 (1923) 1923 Cal 1C9 (175 17G) 49 Cal 931 
(1923) 1923 Cal 311 (312) 

2 (lO’C) 192G Bang 33 (41) 3 Bang 410 

(I B) 

3 (192<) 1927 Rang I (3) 4 Bang 304 {P B) 


Note 8 

1 (1924) 1924 Mad 442 ( 44 G) 47 Mad 357 

Oierrulmg 1919 Mad 583 
(1923) 1923 Bom 230 (292 293} 47 Bom 


and not judicial 

3 (19a2) 1932 Cal C60 ( 6 G 1 ) 

4 (1931) 19ol Bom 582 (58G) 55 Bom ol4 

Note 7 

1 (1914) 1914 Cal 452 (454) 41 Cal91o 

2 (1922) 1922 Mad 337 (338) 

3 (1918) 1918 Pat 103 (112 119) 3 Pat L Jour 

581 

(18Td) 15 Beng L R 197 (204 207) 
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that tliO Couit IS normally subject to its appellate jurisdictioa or ovei^ lu certain «iecifii.ca ei 
only * 

The follo^vjng haae bcoii held to be Courts subject to tlie appellate juriadiction of tin 
High Court 

Hi) The special Court acting under the Emergency Ordinauea 2 oi 1932 ® or the speuai 
'Magistrate acting under the Bengal Hmergenoy Ordinance 1931^^ ^ 

(’’) The special Judge proceeding under S 103 of the Bengal Tenancy let ^ 

(3) The Court ol the Recorder oi liloulmem established under tet 2i.XI ot 1SG3 ® 

(4) Special Courts under the Emergency Powers Ordinance 1932®* 

The following haao been held not to be subject to the appollate jurisdiction of the II jh 
Couit withm the ineamog of this Section 

(1) The Board of Reo'enue acting under S 172 of the Madras Estates Land let® or 

a Bevenue Ofhcec when maling a settlement of rents under Chapter U of this 
^Ct w , 

(2) 1 Beaanue Divisional Officer acting under S 7 of the Madras Hereditary 
Officers let III of 189o n 

(3) The Court of a Heaenue Divisional Officer in a proceeding for settlement of fur 

rentundeiS S5 ol the Chot> Nagpur Tenancy Act, 190S t* 

(4) V Judge of the High Court making an order in the exercise of Original Crimw 
Jurisdiction 


8 Agency Commissvone* — A Coramissioner acting under the Gan jam atid \uisip \ 
^geucy ^ct^, and the Mewas \geot m the Bombay Presidency® aro Courts subject to tin ‘r 
pellate jurisdiction of the High Court 

9 Commissioner acting under the Defence of India Act —The special 

created under the Defence of India Act, 1915 are by the aery j)ct which created them s • 
to no appellate jurisdiction whatever and the High Court cannot therefore eieroii 
superintendence under this Section over such Courts 1 , 

10 Proceedings under the Legal Practitioners Act— Proceedings uudet 5 , 

Legal Practitioners Act arc judicial proceedings of a Court subject to the appellate jutii 

of the High Court and can be revised under this sccliou where such proceedings “ ^ 

conformity with the requirements of S 3(» 1 But the mere fact that the order el the W ^ ^ 
Judge 18 against the weight of endeoce or is erroneous in law cannot aflord a groaa 
luteiference under this Section ® 

The High Court of Lahore® has held that it can in the exercise of its 

of superintendenca send lot the records of a proceeding under S 14 of the Legal I rac ' 

\et and dire ct a transfer of the proceedings to another Court The High Court of Pa ” 
on the other hand, taken a contrary view lo the case cited below* and refuse 
a transfer _ — 


(1933) 1933 Bom 1 {l) 

(1985) 9 Bom S33 (343) tppellaie juris 
diction ' includes supetintending 


. _ M 

9 (1932) 1932 Mad C12 (639, 640) 55 Mad 

833 (F D) 

(192o) 1928 Mad 1032 (1039) 

10 (1032) 1932 Slid C12 (039, CIO) 55 Mad 

S33 (t B) 

11 (1922) 1922 Jlad 337 (333, 341) 

12 (19U) 1914 Cal 890 (892) 

n (1S71) 15 buth W R Cf CO (61). 

Note S 

1 (1923) 1923 Mad COJ (W)0 4C Mad 726 
(IJOO) 23 Mad 323 (349) 

2 '(1927) 1927 Loiu 272 (271) 51 Bom 416 


1 (1916) 1918 Pat loV{'l05 jiurl"! 

Cas 977 (933. 034) 3 Pat L Jour ^ 

(l918)1913Pat 155(IC2 1C4) ** 

185(200. 201.203) 3P*tBJ0J' 

(F B) 

^ Note 10 ,, 

1 (1932) 1032 Bom 596 (597) 50 K m 

(1932) 1932 Eag 50 (51) 23 Nag ^ R * 
{l899) 4 CaIWN3G(3S) _ pl 

(1930) 1930 111 C4l (612) Fvlbw‘ , 

AHCO , 

2 (1924) 1924 All 69 (69) 43 M* 5 ^ 

(1899) 21 All 181 (183) 

(1930) 1930 Lah S&9 (891) 

3 (1920) 192IJ Lah 199 (2») , jnj Ci‘ 

1 (1916) 1016Pat 115 (lie, l‘<( jlj J 

431(466) 1 Pat aJf 

jiroeccdings under = , ,ni ° ‘ 
jjHlrativo and diaCif 
civil 
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^Mlere protracted esiminatiojls of witnesses were lield \?hicli were qujt$ irrelevant 
to the Slut it was observed by tbeir Lotd*liips of the PnTy Council that it amounted to au 
abu^e which erroueousU increased the cost of litigatioa without any coiresponding beuedt 
to the patties and that It was withm the powers of tho High Court to direct an, inquiry with 
a view to di'Ciplmarv action being lahen ^ 

11 Criminal proceedings —As has been seen Note 2, ante the i>owe| ot su perm 
tendence under this Section can bo escreised m Ciiil as well as Criminal proceedings Thus the 
High Court can direct a Ses ions Judge to le heat 'll! appeal attec taking additional evidence, 
on the ground that there is a failure of duty ^ 

The High Coqrt has exercised its powers of snpetinteadeuce in the following cases — 

(1) Order dismissing a complaint under S 203. Criminal Procedure Code ^ 

(2) Order reviving a complaint after discharge ^ 

(3) Order rcinsing* or granting^ sanction to prosecute 

(4) Order under S 435 of the Criminal Procedure Code ^ 

(o) Order under S 47u of the Criminal Procedure Codci^ 

(6) Order of a panchayat Court under '5Iadtas Panchayat Courts Act II of 1020 ^ 

(7) Conviction by the Union Bench under the Bengal ^lllage Self Government Vet, 

Vof 1919 9 

18) Conviction under the Bengal Emergency Ordinance 1931 
Prior to the amendment of the Code of Criminal Procedure in 102j orders under Ss 143 
and 141 thereof and proceedings under Chapter XII (tt; Ss 115 to 148) were excluded from 
the revieional yuti<dictiou of the High Court b> virtue of S 435 Cl 3 Consequently the High 
Courts resorted to their powers under this Section whenever such proceedings were lu exooea 
of the ]unsdiction of the subordinate Magistrates tt or amounted to an abuse of their power» 
or resulted iu something akin to the denial of the right of fair trnl 19 Under the Amending 
Kct XYIII of 1023, Cl 8 his been omitted in S 435 and the bar to the revisional juiisdiction 
of the High Court has thus been removed But still the High Court can exercise Us extra 
ordinary powers under this Section as for instance where an order under S 144 amounts to an 

abuse of the process of law 19 r 'a ’ 


0 (1032) 1932 P 0 GO (70) 

Note 11 

1 (1016) 1913 Pat 272 (273) 47 Ind Cas 274 

(275) 3 Pat L Jour G32 

2 (1916} 1016 Mad 303 (308) 21 Ind Cas C31 

(682) 38 Mad ol2 
(1900) 27 Cal 120 (130) 

[But cee (1009) 3 Ind Cas 861 (801) 
36 Cal 904 Oidetof dischargecan be 
interfered only under S 439 Cr 
P C ] 

(1881) 7 Cal 447 {4ol 452) 

3 (189G) 1 Cal \\ N 49 (51) 

4 (1899) 26 Cal &o2 (858) 

5 (1908) 2S an 554 (o83) 

G (1899) 26 Cal 188 (193) 

7 (1930) 1930 Cal 721 (722) 

(1921) 1921 AU 365 (300) 43 4.11180 
(1913) 19 Ind Cas 197 (204) 40 Cal 477 (F h) 
(1931) 1931 Pat 411 (413 410) Order stay 
mg proceedings under S 476 — Can 
be revised if made withont juris 
diction 

(192C) 1926 Pat 25 (25, 20) 

8 (1925) 192o Mad 1144 (1144) 

9 (1932) 1932 Cal 807 (567) 5J Cal lOSO 

10 (1933} 1933 Cal 132 (136) Conviction under 
the Bengal Emergency Ocdinanoe 
1031 set aside as resting upon no 
foundation in evidence 
(1033) 19u3 Bom 1 (7) Conviction nnder 
Emergency Oidmance II of 1032 — 


Held High Court has power to revise 
under S 107— But held conviction 
not illegal 

ll (1920) 1920 Mad 847 (847 S61) 68 Ind Cat 
483 (484) 

(1928) 1923 Mad CO (62) 

(19121 17 Ind Cis D5 (GJJ 36 Mid 27o 
(1923) 1923 Mad 24 (2o) Order under S 145 
—ho finding as to possession— Older 
set aside 

(1921) 1921 Cal 30 (31 32) 48 Cal 522 
(1900) 27 Cal S92 (918) 

(1899) 20 Cal 025 (629) 

(1870) 2 Cal 2J3 (296) 

(1906) 33 Cal 33 (45). . 

(1910) 1010 Pat .92 (294) 35 Ind Cvs SOI 
(603.805) 1 Pat L Jour 336 
{1918)1918 111180(187) 44 Ind Cas 073 
(673) 40 411 364 

(1917) 1917 411 220 (222) 41 Ind Cas Go2 
{G5o} 30 Ail 012 

[But see (1219) 1919 411 3o7 (369, 
dCO) 51 Ind Cas 337 (339) 41 411302 
Held High Covxt cannot levise under 
this section} 

(1909) 1 Ind Cas 7P2 (7C3) 81 411 150 (Do) 
(1917) 1917 All 396 (396) 38 Ind Cas 978 
(979) (Do) 
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12. Power to expunge from record — Tho High Court has i>o\Tcr under tbit icvika 
to lUIoto irroloMuit luntlor ill tho judgmeut of the lonor Court, t Thus whore a Msgiatriu 
found on tv discussion of tho evidence thit tho case for tho i>rosocutiou was laUc, anistil 
on to remark tli tt his own improasion was that the case was true, tlie High Court utdrcid t-i 
romuk to lo oxinuigcd from tliu iudgmont.* 


[■rot.til * ds to tho otToct uf tho fttiioodmeiit, sfd Nota Id to S. 'JS 

14. Power of superintcntlenco— )f con be exercised by Judge silting in the In<sl 
vcncy or OriginsI Side of the High Court *— A singlo Judgo of the H’gh Court exerdm; 
Insohoucy Jurisdiction Ins no laowor under this Soollon lo sli) iusolvciicy rriKudmu 
I'cndinc hcloro tho IhstriLt Judgo in tho moOussit ^ I'or such a jaower ste S IS t cl tt' 
Pros 

smu , • . • 

Hon ■ ■ . 

tho i. ■ . .> • « 

15 Power lo Irsntfer— Cl (b) -*TUo High Court lias i>oner to Irauifcr ft ci.a 

on tho Ilia ot n Court subject to Us apiwllato JurWictlon to nii) oilier Court of ^lUll or lUp'' ' 
Jurisdiction t Thus, tho lllgli Court cun Iransfor n ciso I'ondiiig on the die of the If"’ ' 
Commissioner iu Hie Madras I'rcsldeno) or tho Mow is ftt,ont In tlio Itouibiy I’renJencr 
iiecordliig to tho High Court of ^ladra»»* the transfer cannot bo made to tho iJislrut y- ‘ 
ns tint Court is not of ofiuil ot Miporlor jurisdiction but sliould bo mode ow'y l'> 

Court: whereas, nccording to tho High Court of Itombaj tho trmifer can bo uudototlw 1'"“'' 
Court * 

Tho HIgli Court cm oserciso its powers of trinslor iniJor this WtHon «'iu 
npidlcittou has beau undo to tlio liistrlct Judgo undor S 9t of tho CoJo of Ciiit I'm 
ho has refused it ^ 

16 Power lo punish eonlempi of Court’s Aulhorlly.—Tlio Chutcred llishC'ouiH 

Indli Afo superior Courfs o/ f.Vc.ir.f and haio tho |>owct to punish in Aiummsrj i,j 


tho Court ot tho King’s Hench iu Knglaud * . i j 

Prior lo Ihfl jwssing of iJio Contompt of Courts Act. XIl of IWfi, there '»** » 
judicial opinion ns to whothor tho High UontI had jaouar to punish a rontaiiii’l <>'*t ^ 
but of tho sulwrdlnnto Courts . 

In 0,n<TH(iro/fJr;ii(fl| >. .Vofi £al. (I. fs U 11 C.al. 170). tho High Court of ^ 

thfti tho common hw jurisdiction of the High Court to punish contempt did nol 

punishing A lontompt of the suliordinato Court In rs rsiituf i?ao, (H Mad I. 'J 


Note 12. 

1. U'JJd) UUd Pit 07(100) 

(PJP)) PJiy Mad 053 (633, 636) . 17 Ind C«s 
OaKOH, 'isjl Ptr Mslnr lUhlin. J . 
OldGald.J , dUsciiling 
(I9d3) lUiJ Mad 40i (lOd) High Conrt r«n* 
not rspungo matter at tho Inst Hire 
of third jvarta 

a, (lOJd) lojj p.it '17 (’too) 

Note 13 

1. (IflJO) 19.'0 Cii 417 (IIU) ' .M liid Cis to 
(171. 17a) ITOalll'I. 

(19:0) lOdOCal Ml (fita) • 3> Ind Cvx 403 


5iD (5Ca) »3 r>om l-O* 

Note IS 

Agouev Itulas . M J..1 

2 (PJJ?) 1UJ7 ibuu dia (d'l-- * 

iia 

3 (l9d6)POCCftl3W(3i<) ^ 

(ScoalMj (K'W) ' 

Ind App 171 (P C)') 

Note 16 

1 (1911) 1953 C.l 119 dJ')- „ irl M! 

2 (1831) 10 Cat IW (131. 
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Higb Court of MjJr i« oJi tiro other hand, held tliat the High Court Lid 2)ower to puoisL such 
a contempt under iti common Hw jurisdiction Hiough uot under S 15 of the CLarterAct In ] 
Fniprrrrv iihnii (1121 Bom 52), the High Court of Bombay held that uliera a certain 

publi ition in connection with the proceedings of a subordinito Court had the eBect of m* 
pediog the admiQistratiou of justice li amounted to a confempf 0/ ffie lUgh Court and that it 
could puui->h such contempt under its supctinteuding powers under this section The High 
Court of Mlahabad has also held that it has, as a Court of Hecord, jurisdiction to puuish acts 

of contempt committed against Courts subordinate to Itself 3* The conflict has now been set 

at rc-.t hr the aforementioned Act \IIof 102C which MOpowers the High Court specifically to 
I'uauh a coutcinpt of the subordinate Court where such contempt does not amount to an 
offence i uni’^hable under the Indian Penal Code * The tet besides defining and fixing a limit 
as to tha I'unwhnient to le impose! m such cn-cs, also emi»owcr8 the Chtrf Courts (which do 
not po 'e 3 any common law jiowers of the Court of the King s Bench in England as the High 
Courts do) to punish a contempt of its authotit> The tet does not, however, apply to the 
ludicul Commi ^loner s Court of Nagpur md the tatter cauiiot therefore punish a contempt of 
its suhardinato Court* * See also the cases cited below S 

tny act or writing lending to undermine the authority of Courts of justice or to influence 
the result of pending litigation IS a serious cootempt of Court B It is howesor not necessary 
that the contempt mii-t be in respect of a case that is ponding or which has been heard 3 

17 Power to issue writ of certiorari —** The vrit of crrfiomrs is the process by 
whikh the Kings Bench I)iri»iou lu the exercise of its superintending power over inferior 
jarisdictions requires the Judge or such officers of such jurisdictions to certify or send 
proceedings before them into the King s beuch Duuiou whether for the purpose of examining 
into the Icgalitv of such proceedings or for giving fuBer or more saljkUetory eBect to 
then thau could lie done by tbo Court below > The jurisdiction of tho High Courts 
m ludu to isaue such write, is already noticed in Koto 2, onfs, is derived from the 
Supr«nie Courts which had and cictcised the jurisdicliou and powers of the Court of the 
King 6 Bench in England Being a power derived from the English common law, tho 
High Courts lu India should be guided by the principles laid down by the Engliah 
authorities as regards tho scope and lunititions of their jurisdiction to issue such writs a 
Such jurisdiction is original jurisdiction, but extends over all inferior tribunals amonabla to 
Its authority 3 It, however, applies to the yu^iciof acts and not to the mints/ertalaefs of 
such tribunals * The term “ jadici it " does not meiu only acts of Judges or legal tribunals 

cine questions affecting the 

vighi excess of their legal autho* 

3>t>f . . . a Bench division exercised 

lu tbe^e writs'^ But the High Court bae no power to issue the writ igaiaet the Ooveruae 
acting with the minister of public bcallh, for the latter can claim exemption from the juris- 
dictiou of tbc High Court for any ict counselled or ordered by them in their pnblic capacity 
under S 110 of this \ct ^ 

Tho issue of the writ of cerltorari is m the exercise of the diicrchon of the High 
Court anl the High Court will decline to exercise it lu faiour of an applicant who " armed 
with a point either of liw or of fact which would ou»t the jurisdiction of the lower Court 
has elected to argue 1 ci»e on its incnts before that Court f 

IS Appeal — tu order of a single Judge of tho High Court in the exercue of 
Its powers of superintendence under this scttiou is cot appealable to the Ttivy Council by 


(l335)ID3j Lab 212 (^13) IG Lah 
20G 

7 (I I35J lOSo Cil 41J (121) 

Note 17 

1. Short and JfcUor s Crown Practice 
cited 111 (1930) 1930 Mad 800 (637) 
53 Mad 979 
C P C 388 A 389 


5 *2j) 1KB 171, V £leclnetlrj 

Cimmiasioners cited m 1930 Mad 
««(897)PerAtkm L J. 

6 (10*0) 806 (902. Oil) 53 Mad 979 

< (t02<) Itwmd lao (181) SOMad ISO 
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vjttue of S 111 of the Code of Cnil Procedure i Norss the order appealable under Cl 15oI 
the Letters Pateut (Sec commentaries under Cl 15 of the Letters Patent ) 

108 (Ch Act, Ss 13,14) “(l) Each High Court, ma> by its o"b rules 

proaide as it thinks fit for the exercise, by one or raoie 
by^sfngle^ Judged or^*dnr dmsion Courts constituted by toso or more 

sfon Courts Judges of the High Court of the original and appelhte 

lurisdiction \ ested in the Court 

(2) The Chief Justice of eacli High Court shall determine t\bat Judje 
in each case is to sit alone, and what Judges of the Court, whether Mith or 
Without the Chief Justice, aio to constitute the several diyisiou Courts 
Synopsis 
Note No 1 

Division Court 1 Rules ^ 

Original jurisdiction Sie S IIS 2 • Powers of the Chief Justice 

1 Division Court — The Dimsiod Court must consist of at least two Judges of tbs 
High Court ^ 

2 Original jurisdiction — SefS llo 

3 Rules —This section om^xivicrs the High Court to mike rules for 

of original and appellate jurisdiction b> the High Court through its Judges hut 
does not enable the High Court to male \ rule which is lo contravention cftheptori. 
contained in the Letters Patent Such a rule if made is ultra urei^ ^^be^e 
made delegating powers to the various Judges, the jurisdiction of the latter i» b“ ^ 

limited by such rules aud aoj order made by a Judge or Judges m excess of this a 

would bo Toid as being without lunsdictiou* . , 

4 Powers of the Chief Justice —It 18 the province and duty of the , 
to determine what Judge or Judges shall decide each case H two Judges are app«u 

to hear an appeal no single Judge has jurisdiction to heat it' When ^ ^ rQ,tic» 

Court chosen to sit in the sessions if taken ill as soon as the case U begun the u 
has power to direct another Judgo to preside over the sessions^ 

109 (28 1, 29 Vict . C 15. Ss 8, 1. 0 )— (1) Tho Governor 

CottDcil may, by ordet, liansfer any teiritwj 
Power of Governor fiom the jurisdiction of my othei of tba ilie 

of High Courts t»on of its junsdicliou in any part of 

included wjthm the limits for which the 
was established, and also to exeiciso any such juiisdiction IQ Drilbli 

British subject for the time being within anj part of India ou si 

India — --r 

Note 18 sions of the High Courts 

1 (1921) 1921 Vlad 309 (390) 4CMid9j3 
Section 108— Note 1 
1 (1022) 1922 Pit 19 (13) lPvt3S4 
Note 3 

1 (192G) 1920 Rang 1 (2) (F R) 3 Ring 540 

B 2S of the appellate rulesisuffia 
tires as being inconsistent vsith 
Cl 13 Letters Patent 

2 (1015) 1915 Rom 14G (147 148) 30 Ind Cas 

560 (5C2) 39 Rom G04 (i B) 

[See also (1911) 9 Ind C is 509(511) 

(Cal) The powers of tho Judge-, of 
the Indian High Court am governed 
b\ the Letters Pitent the Kulcsof 
the Court and the orders pi« td Iv 
tho Chief Justice unlcr the j rovi 


Noted 
V c » si ra (7il 


i« a Division na"iio t 

aimhcatioii forrevis>0“'‘» 

of bmallCiusc Couit 

1J>7) 1927 Bom IGl (402) 

>Can\ N481 it.i V\ '« 
(See however (I’-'O' ^ 

(433) 


0 iff 

liCg 
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(2) The Govcruor Geiieial m Council shall transmit to the Secretary of 
State an authentic cop> of e\ery otdci made under this section 

(3) His Maje't> iiuy signifj through the Secretary of State in 
Council, his di'^llowance of au^ such older and such dlsaUo^^'lnco shall maLo 
void and annul the order as from the day on vvbich the Goiernor General 
notifies thvt he has iecei\ed intimation of the disallowance but no act done 
by an> High Court before such notiticition shall bo deemed invalid by reason 
only of such disallowance 

1 Legulalt\e changes —Tlic tny firitisb subject for the time being 

uithin lu Sub S (1) have becu sub&ututed for the uocda Chnstni] subjects of His 
Majc^tv lesideut lu by S 1 of the GovernmeDb of India (Amendment) act 1016 (6 >!t 
7 Geo \ G 3<) 


110 (13 Geo III C 63 Ss lo 17 21 Geo HI C 70 s 1 37 Geo III 

C 112 s 11 39 and 10 Geo III, C 79, s 3. 4 Geo IV, 
diSoTo'l H?gb C 41 s I) — U) The Govet^nor Geneial, onoh Governor 

Lieutenant Gmeroor and Chief Commissioner and each 
of the members of the Executno Council of the Governor General or of a 


Governor or Lieutenant Governor and a minister appointed under this Act 
shall not— 


(a) be subject to the onginal jurisdiction of any High Court by reason 
of anything counselled ordeied or done by any of them m bis 
public capacitj odI> nor 


(b) be liable to he arrested or impiisoned m any suit oi proceeding 
in any High Court acting in the exercise of its oiigmal junsdio 
tion nor 


(e) be subject to the oiiginal ciimioal ]urisdictiou of any High Court 
in respect of any offence not being treason oi felony 
(2) The exemption under this section from liability to aiiest and im 
prisonnieot shall extend also to the Chief Justices and other Judges of the se\ cial 
High Courts 

1 LegisUtive Changes — The follo viug changes have been edecled in Sub S (1) of the 
present «ect on by Sch 1 of the Oovernmeut of India (Amendment] Act 1916 — 


(l) The Moeds Lieutenant Goierioc and Ch ef Comm ss oner haie been newly 
added 

(■’) The words The Bseentivo Connell of the Governor Genet.*! or of a Governor 
or Lieutenant Governor haio been substituted for the ^>olds tbt* r respectne 
Lsecuti\e Counc is 

By the Government of India (Amendment) Act 1919 (9 «L 10 Geo A C 101) the words 
and a rain ster appo nted under this Act in Sub S (l) have bceu ue vly lu erted 


111 (21 Geo III C 70 Ss 2 3 4) — The older m wilting of the 

Gov ernoi General m Council for any act shall many 
Written order by Go\ pioceeding Civil or criminal, in auy High Court acting m 
ernor General Justifica .i i i ijni*. 

tion for act in any Court exercise of its oilginal juiisdictiou be a full justifica 
m India tion of the Vet except so far as the older Extends to any 

European Biitish subject but nothing in this section 
shall exempt tho Governor General, or any membex of his Executive Council or any 
person acting under their orders, from any pioceeduioS in respect of any such 
act before any competent Court in England 



dlUU 


LiW TO BE ADMINISTERED 


LkVf TO BE administered 

112 (aiGeoIII, 0 70, S 17 , 37 Geo 111,0 112,8 13) -The High 
Courts at Calcntta, Sladris aud Bombai, m the esereae 
lu cS'Jot lurisdiol.on in suits sgamst inhabitant, 

succession of Calcutta Madras or Bombay, as the case may be shaU 

in raatteis of inhentanco and succession to lauds rents 
md goods and in inatteis of contract and dealing between paity and party when 
both parties aie subject to the same personal law or custom having the force of 
law , decide according to that peisonal law or custom, and when the parties are 
subject to different personal laws or customs having the force of law todecde 
accoiding to the law or custom to which the defendant is subject 


ADDITION'LL HIGH COEBTS 

113 His Majesty ma^ , if he secs fit, by letters patent, establish a 
I'owei 10 establiah judicataro m any tarritory in British W> 

addit anal High Courts whether or not included withm the limits of the loeii 
juusdiolion of another High Court and confer on aoi 
High Court so established any such jurisdiction, powers and authority as ar® 

\eatcd in or may be conferred on any High Court existing at the commencement 

nf this Act and where a High Court is so established in any area included wifwc 
the Uinits of the local jurisdiction of another High Court, His Majesty may m 
letters patent alter those limits and mako such mcidontal consequential 
supplemental provisions as may appear to bo necessary by reason of the altewt on 


ADVOCATE GENERAL 


114 (53 Geo 111, C 255. S 111, 21 and 22 Vio C 100, S SSHW®/ 

^ ^ , Majesty may, by warrant under His Royal Sign Van 

appomt an Adrocate General for each of the prerd«« 
of Bengal, Madras and Bombay 
(2) The Advocate General for each of those presidencies may 
of His Majesty such proceedings as may be taken by His Majesty s 


General in England . 

(3) On the occurrence of a vacancy m the office of Advocate 
duiiug iny absence or deputation of an Advocate General the Governor 

in Council m the case of Bengal and Ibo local Government m other 
appoint a person to act as Advocate Goneial and the person so -Qiatsi 

exercise powers of an Adv ocato Goner vl until some person has been pr 

by His Majesty to the office and has onterod on the discharge o 

uutjl the Advocate General has returned from his absence or depu a 

caso may be or until the Governor General in Council or the Loca o 


as the case may be, cancels the acting appointment i 

1 Acting Advocate Genersl —Sub S (3) liaS been newly Jrocata 

of tlie Government of India Act 1910 (9 and 10 Geo V O 101) tncmesi 

is entitled to a tight of pie audience over all other Advocates m respect of all 
ol a pri\ato nature or on behalf of the Crown ^ 
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b WINGS 


131 . ( 1 ) 

(a 


( 3 ) 

Saving as to 
lights auil powers 


Nollilug 111 thii Vet bbiU iffLCt tlio power of tho luditn Legis 
htuie to lepcil or Alter ia> of the protisions meutioued 
m tho Fifth Schedulo to this Act or tho validity of ani 
inevious cscici&e of this power 


1 LegiiUtue changes — The worJs IziJun Legislature MCie substituted for tho 
words I orernor Cioeral in Legislative Council b\ Pari II of Sob .11 of the Government of 
India let IJlJfjAlOGco \ C 101) 


2 Power of Superintendence if subject to Ibe Indian Legislative Acts — This section 
froMdes that nothing in ibis Act shall affect the power oi the Indian Legislitnra to reapeal or 
alter any of the pioM<iOos mentioucd in the fifth Schedule to this let The fifth Schedule 
refers to S lOo hut not to S 10 It has however been held that a measure afiectmg the 
appellate jurisdiction under S lOu will afiect the powers of aupenntendcnce under S 107 anl 
that therefore the Local L(t,tsUture has power to pas^ laws ndccting the jo vers and juiudic 
tiOD cf the Iliah Court Uudet S 10 ‘ 


S»,i,oo 131 Note 2 determine rights created by that 

section lAi noie a Act-Dedsion of such tribunal 

1 (1033) 1033 All TCI (*75) [Special Tribunal stated to be final under such Act — 

created b> Act of Legislature to High Court cannot interfere) 
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THE FIFTH SCHEDULE' 

Section 131 (3) 

PROVISIONS OF THIS ACT WHICH MVY BE REPEALED OR 
ALTERED BY THE (INDIAN LEGISLATURE) ^ 

Section Subject 


106 
103 fl) 

109 

110 
111 

112 

114 (a) 


Jurisdiction Poweis and Authority of Hi{,h Courts 

Eserciso of jurisdiction of High Court by single Judges 
or division Courts 

Po^^er of Governor General in Council to alter local 
limits of jurisdiction of High Courts etc 

Exemption from jurisdiction of High Courts 

Written oidor Governor General m Coimoil justi 
hcation (or act in High Court 

Laiv to be administered in cases of inhcutance sijcces 
Sion contiact and dealing beti\cen partj and partj 

Poncis of Advocite General 


1 This schedule \ as substituted bj Seh 1 
of the Goiernmcnt of Ind a (Ai le idmcut) Act 
lJlC(oa.7 Geo A C 3 ) 


2 These words i ere substituted for the 
words Oo\eTnor General in Legislative Coun 
cil b} PartllofScl II of the Goiernment 
of lad 4 4cl Geo. ^ C JOl) 
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silk CUVllLI-s WOODS DLs-FVTCII \CcOMl IWINC FIRST 
LI TTLUS 1\TI-NT OR CllVUTFR 

Indi V Officl 

Lou lou nth ilaj 1SG2 

ms >\cilllnl\ Tin bioiit honour vrli 

TIH (|0\ I RNOR OtM lUL 01 INDIV COLNCIL 


I lUtewUli lo 'ou tUo Letters Fatent or Cliartcri under tbe Royal Sigu 

Man-il lor tbo High Court ol Judwatuto toto t.uUuUcd IB Lcug-vl ju aecordaoee with tbe 
Ifj 1 n ol tbo \ct ’I aud .o \iclorn Chapter lOt lor e.taUisbmg High Court of Judi 
eatuic a ludu aod request that you will laLo immediate laea.uro for lustitut sg tbo Court 
the tt l Judge. o( which luctudiiig tbo c anoiotcd uuder the 3rd bection of tbe Act are 
dkisUacJintLe second clause oi the Cbarter Tbo.o a( joiutcd by tbo Croi u will be severally 
iLfcmikd li ino of tbeir an’eiutmcut. totboCourt 


2 This Cbarter will acromphsb the great object which has so long bceu contem 
llateJ cl substituting for tbo Supremo and Suddec Courts abolished by the Act of High Court 
of Jcdi ature po.»ccsiag tbe combiucd powers and autbontics ol tbe abolished Courts and 
excrc 111^ juriMlictioa both over the Irormces uuder the Sudder Court and otcr the I residency 
Town whuh (orzas the local jutisdictiou of the Supreme Court 


3 Lctore 1 renew the pcoai.ions lu detail it is necessary that I should direct your 
alien n to tbe general scojie and mam irorision.of tbe Act in question 

4 It aboluhes in tbo first ^lace (as soon as the Charter shall issue) tbo Supreme 
Court aud tbe Court of Sudder Dcasaoy Adawlut It \osts lu tbe High Court (by tbe last 
I roTi uii of siCtion 9) tbe jovsers aud autbontics of tbo.o Courts respectively except so far as 
the C own may by such Charter otherwise direct And (br the first part of the same section) 
It lore t. the High Court with such Citil Criminal Admiralty Nice Admiralty, Testamentary 
Inti. tatc and Matrimonial Jurisdiction and all such lowers aud authority in relation to the 
admiui tration of juktice in the Presidency as the <4010 Charter may confer With respect, 
theieiore to the fusion of the Sopreme and Suddec Courts it appears obvious that the Apt 
Itself i<.abs and that to assume and cllect tho same lurio.e by affirmative declaration in the 
Charter would la superfluous It has been consequently decniod unnecessary that the 
Charter should exhibit on tbo face of it an explicit statement of the powers and yurisdiction to 
be ix:<3 e. ed ly tbe sew Court m consequence of the fusion as would have been tbe proper 
coat e if thc.e i>oncrs and jurisdiction had been entirely new Recourse has been had in some 
[lace, in lieu of such explicit statement to reference to statutory provisions and m others to 
the Charter of the Supremo Court when the object of ctcarnecs appeared to require it But 
wherever the Charter docs not otherwise siccify the High Court will use the powers and 
adniiuuter the junsitudenco apierlaiDing to those Courts respcctivoly to whose authority it 
now succeeds 


5 But the Charter is lutendcd positively to declueall such Civil, Criminaland other 
junsdi tions above specified as the Crown thinks proper by this Charter to confer on it supple 
mentary or additional to its mam purpose namely, the fusion of the aforesaid Courts 

6 Moreover the words giving autbonty to confer ou the Court such jurisdiction and 
such pawers and authorities for tbe administration of justice as tbe Crown may direct appear 

1 This Letters Patent dated tbe litb May 1862 was revoked by further Letters P 
dated 25th December 1SC5 
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very large and sul.1i as, in point ot fact invest tlia Gronn with extensive legislative j'owets, io 
far as ‘ the administration of justice," within the meaning ol the sections, nia> require It 
has been, however, thought best to use this power very sparingly and simplj as ancillirj to 
the real purpose of the Act, namely, the establishment of new Courts 

7 Another reason for the form which the {resent Letters Patent assume to La 
found in the provisions of S 17 of the Act of last Secsions that section power is given to 
the Crown to recall the I/etters Patent establishing the Court at anj time within three je.irs 
after its establishment, and to grant other Lettere Patent in their stead This proviLiou wis 
inserted in the Act mainly with the view of cnabhngHer Majesty s Government to avail 
themselves of the advice and assistance of the Judges of the Court m framing the more perfect 
Charter by which the jurisdiction and authority of the Court is to be petmaneutlj fixed On 
this point, I request you will put yourselves in communication with the Judges of the Court, 
and. at any time previous to the expiration of two years from the date of establishnient of the 
Court, furnish me vviih any buggestiona they make or any ameudments they may proj osc in 
the Letters, Patent now transmitted, and I shall he glad if in proposing alterations the Judges 
will put their recommendations as neatly vs possible in the form in which they wish them to 
appear in the future Letters Patent 

S I proceed to notice, 111 oidii, sueb of the piovisions of the Charier k aijevr to me 
to call for special remark 

9 By clause G, power is given to the Chief Justice to appoint the ofhieis of the Couit 

and to fix their salaries subject however, in both ca^cs to the 
CfaUse 6 approval and confirmation of the Governor General in Council 

This provision does not refer to the settlsg of tables of Ice* where 
fees are allowed, which under S IS of the Act, is required to he done by the Court 

10 The Supreme Court exercises an authority entirely independent of tho GoveruuiGnt 
in regard to its mimateiul officers The Governmeut, however, has always cousidciLcl it elf 
at liberty to receive lepresentations from any of the officers of the Sudder or Subordinate 
Courts who felt themselves aggrieved by the orders of the Judicial Authorities, and to expieas 
Its opinion on the propriety or otherwise of the proceedings of the Coutta in such cases It 
will be expedient for you to take the question into your conslderution, and, after communua 
tion with the Court, to adopt some rule in regard to it which of course must bo uniloriuly 
applicable to all the officers of the Court Consti 

all the confidence j on can repose in H , but as a q 
. . ■ • h< 

' ' * . . o _ f, . ceedings alleged by the applicants to Lq unjust 

and oppressive 

Xl In regard to the admission of Advocates tateels, and Attornevs the recommeud*- 
tions of the Law Commissioners have been followed Lnderthc 
Clauses 7 10 existing pracuce, the Advocate pleads, and the Attorney act«, for 

the suitors of the Supreme Court and the A akeel both plead* and 
acts for the suitors of the Sudder Court, of which Court the Advocate aud Attornev of the 
supreme Court are ei officio Vakeels These terms arc employed in the Charter iiinply to 
express the functions of these several classes of practitiouers The Advocate and \ttoruoy 
will respectively plead and act in the High Court and the Vakeel will both plead aud aU in the 
High Court as he did in the Sudder Court Any petaon may apply to be admitted cither as in 
Advocate, or Vakeel or Attorney under the Rules which the Court is authorized by the Charter 
to make and there is nothing id the Charter to prevent the admission of Advocate* and 
Attorneys to be also Vakeels of the High Court, should the Judges consider such a cour e to 
expedient 

12 The provisions m the Act S 2 Cl -4, which declares that Pleader of the SudJer 
Court, "who shall have been admitted as Pleaders oi the High Court,” shall be eligible undtr 
certain conditions, to the Bench of the Court, implies that a discretionary power im* be cser 
cised as to the admission of the preseat Pleaders of the Sudder Court to the Bar ofthelPsh 
Court This enactment Will account to you for the omission from tho Charter of any provL'c'' 
appointing all the present practitioners of the Supreme and Sudder Courts to the High Louit 
I conclude, bovvQvcr. that unless m any special cases, there are strong reasons to the contrary, 
the Court will admit the whole of the practilioncrs in the abolished Courts at the date ci tlicir 
abolition, to he tho first Advocates, YskecU, and Attorneys of the High Court 
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13 \\ lib rcfcrcii c to the woncla^ms sentence ol Cl^u^o 10 it is to be obscncd that the 

Letters 1 tteutrontiin uo pro\i loti reserving to the Attoruc)3 o( 

(.Itu^c 10 tbc 1 rc^cmt bupicme Court tbe Tight o( pleiding 'itler tbo Usue ot 

iLk (-Ii\rtcr in tbe luaolseut Court as newly regulated by 
chu c 1* No -.uch xro\i‘-i>-ii, boweter is necessirs as tlio lusohrni Court is i sepirato 
triluinlnc- alectcd 1% tbe Vet auibon^iog the Letters I’ltcnt and will coutinuo a sejarato 
t.--urt ll -ueb for tbe luturi ^ics»Uio>cr bj a Judge of tbe High Court The Mtocneys 
tbir{'s.tc Will a heretofore practise in uconlance nitli the rules of tbo lusoheut Court 
n ai 

14 1 \ the mivirttiil iro'isions coni lined m tbe citu«cs of the Charter 11 to 3S inclu 
« te ( 1< t » curn to the Otb ‘tclion of the Vet respecting the jurisdictions and powers to be 
extrci td b' tbe Hij.b Court 

15 Tie kHiiI cimI juri diction now exercised bo the Sujreine Court witbiu tbe limits 

<f the Prc^ideuco Town will beiiccfortb be exercised Under the 
L X 1 Ji li t on tbotUr bo tbe High Unirt including in that term (Clause 3G of tbo 

1.1 111 11 Charier) I Judge or Dioision Court of the High Court appointed or 

loiistitutid under the prooisious of tbe I3tb section of tbo Vet 

16 Vs It K orr\ do inblo that eooro cuit should be instituted in the Court of tbe dis 
trict ill will b tbe pr [-erto furiiung the subjcti of dispute j> situated or in ovbicb tbo cause of 
action has its origin or in wlncli the defendant resides or cirrics on business the jucisd et on 
hitherto txcrciccJ fx tl c nuj rcDie Court (ou the ground of con tructivo inhabitancy or other 
wi«i) Q\cr per oils and profcrt' tc'oud the local limits of tbe 1 residency Town but witliiu 
the liuiii ( be ] residcn ' or lUMsion subject to tbe authoritv of the High Court has not 
boiu \esud 111 till 11 gb Court The coiictudiog prorisiou of Cl 11 proMdes that the cscrcito 
cftberrdioar origiiiil ciMl junsduiiou of the Court shall be couSued to tbe local limits of 
tbe 1 rc idcDos Town wicb power boweter to tbe Court under Clause 13 to call for and try 
ane suit tn tituted in any Court subject to its supenoteudeuce when for reasons to be re 
cerdtd It shall tbiub 1 roper to do so 

17 Tbe terms of Clause 12 dedoiog tbe original jurisdiction of the High Court as to 

suits areutarl) similar to those employed lu S S of tbo Codo of 
Clause 12 Ciril Procedure (Act Mil of 1659) and ats intended to include 

eaert description of case over which the 3Iofussil Courts baae juris 
diction Uj the ^th section of tbo 2Ut Ceorge 111 C the Supremo Court is precluded 
from esercisiug any jurisdiction in any matter coDcerning the revenue further a deeisiont of 
tbe Judicial Committee of tbe Privy Council pronounced in April 
IVrdaseer Cursctji v lb6G ruled against the exercise of the Ecclesiastical jurisdiction of 
Perozeboye tbe Supreme Court id matters matrimonial between others than 

('hnstiaDB and even expressed some besitatiou as to whether that 
Cuuit «.! uld admin ixter a remedy in such cases on the Civil side It is one object of tbe i resent 
Charter to do awa with all sUcb rtslrictiODs and limitations as far as this can be done 
without trenching n the jroper province of legislation It has therefore been sought to 
invest the High Court lu tl o exercise of its original civil junsdiction vvith as ample powers lu 
receiv iiig and Octerniiiiing cases of everv description and m applying a remedy to every wrong 
as arc exercised bv the Louits uol established by boyal Charter and tbu^ to place the Courts 
of first instauce in tl e 1 res deney Towns and in the interior ot tbe couutry in this respect as 
nearly as may be on the same footing 

18 I slall be glad to bo furnished with your opinion after consult itioii w tli the 
Judges of tbe Couits as to tbe concluding portion of Clause 12 excluding the jurisdiction of 
the Court in regard to cases falling within the jurisdiction of tbe Small Cause Court of 
Calcutta 111 which the debt or d-image or value of the projertv suod for does not exceed 
100 Rupees Hitherto I believe there has been no tendeiicv to bring mto the Supreme Court 
ca^es ccgiiizvblo by the Small Cause Court but should it appear that under the new svstem 
the time of the High Court is unnecessarily taken up with try mg cases which might bo insti 
tuted in the Small Cause Court it msy become a question (or consideration whether the sum 
excluding tbe jurisdiction of tbe High Court might not be raised to say 300 or 500 Rupees 

. lid bo placed on the same 

ourt of appeal aud general 
, , the Vet of Parliament of 


1 (1605) 6 NIoo Ind App S18 (390) (P C) 
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last Session that the Crown, in framing a Charter under it for the High Coatt, should interCeta 
with the iiresent position mi jurisdiction of other and independent Courts This subject, if 
desirable is properly to bo attained on that the Small 

Cau'a Court ought to be placed as any other Court 

subject to Its appellate jurisdiction •* _ - ^ w-- vo earned into effect 

b} an \ct of the Governor General iti Council 

20 \s already obsera ed the oQoct of Clause 12 will be to coniine tho ordinary original 

ciTil jurisdiction of the High Court within narrower limits than 
Cliu=e 13 the Civil jurisdiction exercised by the Supreme Court By Clause 13, 

however, the High Court is empowered to call for and to tij as a 
Court of first instince any suit which the law requires to be instituted before some other 
tribunal By the exercise of the power thus conferred on it the High Court will be enabled to 
obviate all reasonable grounds of complaint, wbeu it shall deem that any hardship or injustice 
is likclv to result from the compulsory institution m -i Zillah Court of a suit which but for 
the change in the system might have been instituted tn the Supremo Court 

21 The introduction of the words vvhether within or without the Bengal Division of 
the Presidency of Fort \^ ilham m this and m several other clauses, may appear to require 
explanation The Court about to bo established is called in S 2 of the Act 2J and 25 \ ictoria 
C lOj a Court for the Bengal Division of tho Presidency of Fort \\inara That titla is of 
course piesetved 111 the Chatter By S 8 the Suptctiie and Suddec Courts aro abolished and 
b} S 0 all their jurisdiction power, and authority except when otherwise provided are vested 
in the High Court But the bupreme Court has various original junsdictious extending over 
the whole of the Presidoucj of Fort Wilham, and also over some of the Non Ecgulation Pro 
Vinces under tho Government of India and tho Sudder Court has various appellate juris 
dictions oxtending over the Bengal Division of tho Pro>idcacy and also over the Piovinco of 
Cssam and others vvliich ate not properly parts of tho Presidoncy Tho result is that the 
High court for tho Bengal Division succeoding to the powers of both the Supreme and the 
Suddci Courts has in several respects jurisdictions m territories not withm the Bengal 
Division \s this is tho result of the Act it might not have been nocessary to notice it in the 
Chartci But for the sake of clgarnoss and m order to show distinctly that the Charter is 
meant to apply to these extra local jurisdictions as well as to tho strictly local jurisdiction 
vvithm the Bengal Division it has boon deemed advisable to intiodme these words 

22 CliiKes 14 and IS give effect to the recominendalioa of tho Law Commissioners that 

the High Court shall have all tho appollate jurisdiction which is 
Clauses li and 16 now exercised by the Suddet Devvany edawlut, and a new appellate 

jurisdiction ID civil cases {torn the Courts of original jurisdiction 
constituted by one or more of its own Judges, except that in tho case of a decision which has 
been passed by a majority of the full aumbor of the Judges of tho Court, the appeal shall lio to 
Her Majesty in Council 

23 It will appear Ironi a subsequent clause on the Letters Patent that tho proceedings 
111 the High Court in civil cases are to bo regulated by the Code of Civil Procedure enacted bj 
the Legislature of India of which Act X\JllotlS6l forms apart By S 23 of the last men 
tioued Indian Act provision has been made for a diffcrgnce of opinion on the bearing of an ap 

idgea, constituting a Division Court for 
>n differ as to the judgment to bo given 
adapted to Courts of first instance pro 
To call in a third Judge andtoroUv 
. . to may be an appeal to tho High Court 

^ and expense to tho jarties , and 1 am 

ct opiuiou that the Goutt should mahe p*«yvvsion for such a contingency, by a rule made under 
the 13th section of tho Act of racliamcnt, providing either that the judgment shall bo in ac 
cordani.e vvitli the opinion of tho senior of the Judges coustitutiug the Division Court, or that 
the final judgment shall bo entered pro formOt according to such opinion such judgment Icing 
a judgment for the purpo c of an appeal against tho same, but not for any other purjxise 

24 Tho substantive civil law to bo adminlstorcd by tho High Court within the jutisdie 

tion of the Supreme and Sudder Cou^t^, respectively, will, uuUi 
Clauses Is 19 and 20 otherwise provided, contmuo as at present This, as I hivo said, B 
was 110 part of the purpose of the \cl of ratliamcnt or Charter to 

oITtet tiid tho cl iuacv on which I am now comtneotiDg are probably superfluous But tbe> 
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Ijave tccu lutroluccd to obviate anv apprelieneion v^bicb migbt Inve been entertained that in 
facing the two Court's together it was inteuded toIa«ealsd tho hw which they have tespec 
livelv hitherto admmi'.tercd, and that to mike •» cubstantul Innovation not only in the 
tribunal' !cr adminiftration of the hw bat in the law ihell I trust however that measures 
inav taVen ere long for cfloetiiig great improvements in this respect bv enacting for the 
Rnti'h p e sions in India a bodv of substantive law by which all classes shall he go\ erued 
and all frin actions 'haJJ le ngahJel Merit in cases to which our Judicatures aie reQUired to 
apll' e ia.r onal laws of an\ ch-fps of our Indian subjects 

25 b ndcr Cl 21 22 and 33 no change will bo effected b> the Charter in tho admini 

stratian of ctimmal justae in the Presidencv Town or lu resiect of 
Claj t- 21 22 and "o pet ons subject to its ctimin il juriadiction residing in tho interior 
of the countrv It appears however to Her Majestv s Govermient 
that' 1 nodifai-aticn of the existing practice both at the capital and in the provinces is 
lie >•' ir and on the e points I shall address von in a separate despatch 

26 The Suddrr Court ciorcisps no original jun'4iction hut bj Cl 23 original criminal 

■ • its nuthority has 

bhu e 25 ». . . t being to enable 

. ^ out of the Piesi 

denev Town at win h from tlipir iraiortanco or lor other sivccific cati'c it mav be expedient 
that a Ji 1 c or Judg t the High Court should preside 

27 The rcroaining clau«e» of the Letters Patent on the subject of the ciimiual junsdic 

t on of the High Court do not call (or anv particuUi notice Tbev 
C]ii 01— Is c<jataiD no siecial provisions respectiDg the transfer to that Couit 

of tho criminal jurisdiction exercised bv the Suprump Cotrtover 
iiibahtants of such pacts of India as are not comprised within the local limits of the Letters 
Fstent that hariQg been follv provided for bv S 10 of the Act uudoi the outhoutv of which 
the H gh Court is established 

28 As lu the ca'e of the Small Cause Court you will consult the Judges is regard 
to the relation in which the High Court is to stand to the Magistrates oi Calcutta 

29 Clan e 30 rc'pectiag the exercise of the jurisdiction bv the High Couit else 

where than at ita ordinary place of sitting is a very im 
Clau e "0 jortant protision and one which I have no doubt if judioiously 

earned into cflect will materially tend to the greater cfBcieucv of 
all the judikatones subject to the superintendence and authontv of the Hi^'h Court 
Circum tauies mav frequently arise nben the deputation of a Tudge or Judges of 
the Hi,h Court would Le a measure of the highest exped eucv Foi such cases 
the liu e under consideration will enable the Government to provide by deputing one 
or n 1^ J j Irom the Itigb Court who would avail themselves of the oj poitunity thus 
affordc 1 them of making a SLirchiBg inquiry into the manner 111 which the local Courts were 
performin'’ tliPirdutic 

30 With reference to this clause it has been considered whether the precedence 
of S 14 f the Act of Parliament should not be followed and the authority to make the 
tiece 'aiv arrangements foi exercise of tho Ciourt s jurisdiction out of the usual jlaceof 
bitting vested in the Chief Just cc On the whole it was thought that acts paitaking so 
much of an administrative character might be more peitectlj performed by the Governoi 
Geoci il in Council But it is scarcely necessary for me to add that Her tlajestv a Government 
eutertam full confidence that the Chief Justice will be the authority habitually consulted in 
the matter 

31 The Supierae Court exercises at present \dmuaUy Jurisdiction under its 

Charter The Chief Justice has \ice Admiralty Juiisdiction 
Clauses 31 and 32 under the commission of the I9th July 1&22 auJ all or auy 

of the Judges of the Supreme Court may be appointed Commu 
sioners under the provisions of 39 and 40 George III G 79 S 2o for the trial and ad 
judication of pri/ie causes and other maritime questions arising m India By the present 
Charter the whole of these jurisdictions and power will be vested in the High Court and 
asm the Act above cited by the expression ‘ other maritime questions in general mention 
IS made cf all the jutisdictions conferred as above mentioned in the clauses of the 
Charter, jnoviding both for the civil and criminal maritime jurisdiction of the High Court 
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Clauses 33 and 34 , The clauses respcctmg testamentary and intestate juris 

diction do not call for any leinark 

33 Her Majesty i Govcmincnl aie desuous of placing the Christuu subjects of the 

Crown vrithin the Presidency m the same position under the 
Clause 3o High Court as to matters matrimouial ’’ in general as they 

now are under the Supreme Court, and this they beiieie to be 
eficctcd b) Cl 35 of the Charter But they consider it expedient that the High Couit should 
possess in addition the power of decreeing diiotce uhich the Supreme Court does not possess, 
in otbei Words that the High Court should haie the same jurisdiction as the Court for 
Dnorcc and Mitnniounl Ciuses m England, established in iirtue of 20 and 21 Vic, C 85, 
and in legard to which furthei proiisicms Were made by 22 and 23 Vic , C 61, and 23 and 
24 ^ 1 C Cj 144 The \cb of lailiauteut for establishing the High Court howeier does not 
purport to gu 0 to the Crown the power of impoiting into tho Chatter all the provisions of the 
Divorce Court let and some of them the Crown cictrl} could not so import such for instance 
as those which piescnbo the petiod of re marriage or those which exempt from punishment 
clergymen refiKing to remarry adiilteiers Ml these are, m truth, matters for Indian 
legislation md I rerjuest that you will immediately take the subject into jour consideration 
and introduce into your Council a Bill for eouferring upon the High Court the juiisdiction 
and powers of the Divorce Court m England one of tho piovisious of which should be to 
give an appeal to the PnvT Connell in those cases in which tUo Divorce Court Kct gives an 
appeal to the House of Lords 

34 The object of the proviso it the end of Cl 35 is to obviate any doubt that uuy 
possibly arise as to whether, by vesting the High Court with the powers of the Couit for 
Divoieo aud Matriinonul Causes m England it was intended to take away from the Courts 
within the divisions of the Frcsideucy not established by Royal Charter any jurisdiction which 
thev might bale in matters Matumonia) as for mslance in a suit for alimony between 
Annonians or Native Chnstiaus Mitb any such jurisdiciton it is not intended to mterfeie 

35 Clause 36 refers to the powers of single Judges and Division Courts aj pointed or 
constituted under the provuious of the 13th section of the \cC 
Clause 36 I3v S 14 of the let the |owcr of detenuiuing from time to time 

what Judge in each case shall sit alone and what Judges shall 
coustitulo Divi«iou Courts is jdaced in the hands of the Chief Justice It will bo ob«ervcd 
that the law does not require that a Judge selected from the Bar shall necessarily foim a part 
of every Division Court, aud It will be for the Chief Justice to consider whether m casca ex 
clusivelj between Natives, it will not be desirable to follow, as far as i,>os»ible, the course which 
has alccadv been resolved upon in regard to tbo cases under appeal to tbe Buddcc Court at the 
time of Its abolition, aud to constitute tho Division Court of Judges trained in the country, 
whose knowledge of the Native language will obviate tho expense and delay of translating tbe 
proceedings 

36 Clause 37 is a very important one and tlieie la little doubt, will piovo a very 
salutary provision It has therefore, been inserted although 
Clause 37 the change introduced IS somewhat greater and moro substantiaf 

than IS generally aimed at in this Charter It extends to the High 
Court the Code of t-ivil I’roieduro enacted by tho I^egislvture of India foe tho Court not 


since the dato of its establishment 

37 111 legird to tho rules respecting appeals to the Privy Council the object has Lceu 
to avoid u^llcces^a^y innovation where SO mochof change, with its neecsSary inconvoaiBiiec 
IS unavoidable Tho existing rule# which regulate theso appeals are, therefore left m 
with one or two additions only, which experience m the Court of tho Judicial Committcu 
found advisable lor instance Cl 40 is introdncod, as U had been commonly lutroJuceu. 
Ute years 111 tho appeal rules of other dependencies of Great Britain m order to remo'’* 
doubts a‘» to the inswcr of the High Court to allow an appeal to tho Council from lotcrlo. J 
judgments 

38 It will, however be obvious to yon that the Rules, as now framed, will to ** 

tho rej coach of confusion nnd perhaps of unceitaintv They will be compounded of 
contained in the Charter aud thoso already In force which will necessitate reference to scvera 
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do^u^^icnts You ^Mll igrce \Mtb lUQ fbit a simple aol lutcUigiole Code of Rules, to rcgulato 
arrfils to tliQ l’iiv\ Cuuiicil frem tho lieu High Court- or rather from tlio High Courts iii 
gciiiral «hich iLi\ Iccoii litutc 1 uulerlhe \ct of I’liiumeiit will he of great lUv intnge to tho 
-..ii rs aud the I utlii I -1 ould \m>Ii therefore thatcuccfthc first objects of the Judges, is 
-oe 1 Is tl c amount ef r ihrown on them hi their uew position mav allow it might be to 
1 tparc iicgi -tions fvT -Uih a Code ol Itulc uhichtaight then he rcJncut into a complcto 
-Laj t Iv the authoiiti cf the I'rm Couucil at Home 

39 111 forwarding the Li tiers Paiout to the Judg..! of the High ( oiirt 'ou ire ic'iuestcd 
to f..tu -h theta with a (Cl \ ct this dc patch I tru t that the Letters Patent taken m coii 
Cl tl^.u with the \ctforc tahli htug thi. Couit will la found to coutain cunthiug rciuisite 
I..r cl 4..1 iig the Court to I tc. ced at once to the di charge of Its iiaiortaut duties It is pos 
siVlc that cmic'iuiis mac I c dtsioicted h' the legal luthoritie- m India which laai lUiitJe the 
ir'j-ra ti nofthctuurtc and should the Judges rcl resent to \ou that such is the case a ou 
willta innu lute <t j f r siii [ Iring what is wanting t c such Jcgisl itiie measures is sou 
nui I iJ.rm t exis.dieul for tcmcdxiug the Uefe t brought under aour consideration 

40 I cannot ( n lude this despatch without erprcsSing the deep intcre-t felt Li Her 
^la^c i\ • C oicrnmeiit in the success of this imporlaut measure 'iho Crown b' its Letters 
Patent has ^a^ell0Ul I the r tabli-huicnt of i trtlunal as the Chief Court of Justice in Iiuliv, 
which in the IraincJ h irnins of the Judges selected from the Bar and jii tho knowledge of 
thelinguagc tcelmg- lu 1 hal its of the Naliacs of that counter posse-sed bi tho other mem 
Ura cf the Court c lubinc the mo>l material elements of success \ud i£cr Majo-ti s Ctotern 
tsent ]a'k with CO ifi Icucc (u the zealous exertion and cordial cooierition of the Judges to 
(lace the idmini trail i >.( Justi e in Indii under the cootroUmg autliorila of the Court in 
such I st ite ( f cfl c I II 1 will rcuder it in caira le pect adc()u itc to its end and satis 
factor to the I uilt lull tl ( C uacroimni 

I hare tho honour to bo 
Mr Lord 

\our Lordship s most obediout humble Serrant, 

(Signed) C W OOD 
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LETTERS PATENT [CALCUTTA, MADRAS AND BOMBAY.] 

B As the Letter* Pcktentfor CftlcuttA, Madras and Bombay are all lu very 
sjmjlar terms, the Letter* Patent Calcutta, ss given as the main one and the difference* 
in the wording of the other two Letters Patents are indicated within square brackets 3 

For the High Court of Judicature for the Piesidenci/ of Calcutta 
VictoriT, by the Grace of God, of tho United Kingdom of Gtoat Biitiui 
'ind Ireland, Queen, Defender of the Faith To all to 
\iLt'^c^i04 ^ '* a\hoto thebe presents shall come, Greeting Whereas b\ 

an Act of Paihament passed in the ti\ent> fouith and 
tivonty fifth years of Our Reign, entitled “An Act for establishing High Courts 
of Judicature in India ” It was, amongst other things, enacted that it should 
bo lawful foi Her llajestj, bj Letters Patent undci tho Gieat Seal of the United 
Kingdom, to erect and establish a High Court of Judicatuie [at Madras, foi tbo 
presidency of Madras aforesaid] at Fort WiHtam in Bengal, foi tbo Bengal dnision 
of tho Piesidoncy of Poit William aforesaid [at Bombay foi the piesidency of 
Bombay aforesaid] and that such High Court should consist of a Chief Justice and 
as many Judges, not e^coediug FiUcen, as Her Majesty might, fiom time to time 
think fit to appoint, avho shall bo selected from among poisons cjualified as m the 
said ^ct 18 declared ProMded always that the peisons who at tho time of the 
establishment of such High Couitwero Judges of the Supreme Court of Judicatiuo 
and permanent Judges of the Couit of Sudder Dewany Adawlut or Sudder Adawlut 
of the same Presidency, should bo and become Judges of such High Court, without 
further appointment for that purpose, and the Chief Justice of such bupicmo 
Court should become tho Chief Justice of such High Couit, and that upon tlio 
establishment of such High Court as aforesaid, the Supreme Court and tho Court 
of Sudder Dewany Adawlut and Sudder Nizamat Adawlut at [Mulras], Calcutta 
[Bombay] m tho said Presidency should be abolished 

And that the High Court of Judicature so to bo established should hare 
and oaerciso all such civil, criminal, admiralty and Mcoadrairaltj, testimontarj 
intestate and matrimonial jurisdiction, original and appellate, and all such powers, 
and authority for, and in relation to the administration of justice in tho said 
Presidency as Her Majesty might, by such Letters Patent as aforesaid, grant and, 
direct, subject, however, to such directions and limitations as to tho eserciso of 
original, civil and criminal juiisdictions boyoud the limits of tho Picaideiici town, 

IS might bo prescribed thereby , and, save as by such Letters Patent, might be 
otherwise directed, and subject and without prejudice to tho legislatno powers m 
rolition to tho matters aforesiid of the Governor General of India in Council, tho 
High Court so to bo established should haio and oserciss all juiisdiclion, auvl 
osery power and authority whatsoeior, m any manner lested m any of the Courts 
m the same Presidency abolished under tho said Act at tbo time of tlio abolition 
of such last mentioned Courts 

And whereas Wo did, upon full consideiatiou of the premises, think fit to 
erect and cstabh&hi and by Out LoUeia Patent under tho Gvcit Scaf of tho 
United Kingdom of Great Britain and Ireland bearing dato at Wcstmiiistcri 
tbo twenty sixth day of Juno in the Twonty.fitth Ycir of Our Reign, lu the 
Year of Our Lord, Ono thousand eight hundred and 8 ixty-t\\o, did acconhusfy. 
for Us, Out heirs and successors, erect and establish [at Madias, for tho Presi- 
dency of Madras aforesaid, a Hioh Court of Judicature, which should bo callcil 
tho HioU Court of Judicaturo at Madrasi at Fort ANilham m Bengal for tho 
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Bcr;;il DiM^ion of the Presidency of Fort William aforesaid, a Iltgli Court of 
•Tuilicaturo %\hich should ho called tlio Court of Judicature at Fort Wilham 
in Bcni;al (at Bomhij. for the PrcMdency of Bomha^ nfoio>aid, a Hi^h Court of 
Judicature which should ho called tho Ili^ih Court of Judicature at Bombay] and 
did thereby constitute t!io said Court to bu a Court of llocord : and wlioroag Wo 
did thereba .appoint and ordam that the said High Court of Judicature at 
(Madra'^] Fori ^^^llla^l in Bengal IBombaal should, until further or other 
pro\ I'-ion should be nude h\ Us, or Our hoIr^ md successors on that behalf, in 
iccordanco with the recited Act, consist of a Chief Justice and fivo Judges, and 
did thereby constituto and appoint certain pcisons, homg lespectively qualified as 
in tho Said \ct IS declared, to bo Judges of iho said High Court : 

\nd whereas b\ tho said recited \ct it is declared lawful for Her Majesty, 
at ana time wiihin three \tars after tho cstablishinant of the said High Court, by 
Her Letters Pitent, to revoke all of such parts or provisions as Her Majesty 
might think fit of the Letters Pitent b\ which such Court was established, and 
to grant and make such oJ her powers and ptovisioiis as Her Majesty might think 
fit, and aa might have been grintcd or mado by such first Letters Patent ' 

Vnd whereas bv the \cl of tlio twenty-eighth yeai of Our Roign, chapter 
fifteen, entitled \n \ct to extend tho term for granting fresh Letters Patent for 
tho High Courts m India, and to inako furthea provision respecting tho territorial 
jurisdietiiiti of the said Courts,' the timo for issuing fresh Letters Patent has been 
extended to tho first of January, One ihousaod eight hundred and sixty.six 

And whereas, in order to make further provision respecting tho consti. 
tution of tho said High Court, and tho administration of justice thereby, it is 
expedient that tho said Letters Patent, dated tho twenty-sixth otJune, Ona 
thonsand eight hundred and sixty-two, should be revoked, and that some of the 
powers and provisions thereby granted and made should bo granted and made 
with amendments and additional powers and provisions by fresh Letters Patent 

1. Now know ye that We, upon full consideration of the premises and 
of Our special grace, certain knowUdge, and mere motion 
IteTo-ation ol Letters Invo thought fit to revoke, ind do by these presents 
I’ateQi ol i‘>C2 (from and after llio date of tho publication thereof, as 

hereinafter provided, and subject to the provisions 
thereof) revoke Our said Letters Patent of tho Fourteenth of May, IjrweQty-sisth 
of June ] One thousand eight hundred and sixty two, except so far as the Letters 
Patent of the Fourteenth year (Forty-first year] of His Majesty King George tho 
Third, dated tho Twentv sixth of Match, One thousaod seven hundred and 
seventy-four [Twenty sixth of Deoemher, One thousand eight hundred], 
establishing a Supreme Court of Judicature at Fort William m Bengal [Madras] 
fBombay] were revoked or determined thereby 


2 And We do by these preocnts grant, diiect and ordam that, notwith- 
standing tho revocation of tho said Letters Patent of 
tlio Fourteonth M,y [Tncnty-sisth of Juno,] One 
thousand eight hundred and sixty-two, tho High Court 
of Judicaturo called the High Court of Judicature at Foit William in Bengal 
(Madras,] shall be and continue, aa from tho time of tho original erection and 
establishment thereof, tho High Court of Judicature at [Madras] Fort William 
in Bengal (Bombay] for the Presidency of [Madras aforesaid] Bengal division 
of Fort William aforesaid [Bombay aforesaid], and tint the said Court shall bo 


C P C 390 A 391 
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md continue a Court of Record, ind that all proceedings commenced in the said 
High Court prior to the date of the publication of these Letters Patent shall bo 
continued and depend in tho sard High Court as if they had commenced 
in the said High Court after tho date of such publication vnd that all rules 
and orders m force in the said High Court immediatelj before tho date of tho 
publication of these Letters Patent shall continue in force except so far as 
tho same aio altered hereby until tho same are altered b> competent 
authority 

3 \nd We do hereby appoint and oidam that tho peison and poi ons 
j TT u "bo shall immediately before tlio date of tlie publication 
Comt°to* be continued of those Letters Patent be the Chief Justice or Judge* 
or Acting Chief Justice or Judges if any of the said 
High Court of Judicature at [Madras] [Bombay] Fort \\illiain in Benoul shall 
continue to bo the Chief Justice and Judges or Acting Chief Justice or Judges 
of the said High Court until fuithci or other proaision shill be made by Ls or 
Our heirs and successors in that behalf m accoidance with the siid recited \ct 
for establishing High Courts of Judicature in India 


4 And We do hereby appoint and ordain that ciery clerk and muiisternl 

officer of the said High Court of Judicature at [Madns] 
[Bombay]*Fort William in Bengal appointed bi \irtut 
nued ° said Letters Patent of the Fourteenth of May 

[Twenty sixth June] oiio tliousand eight hundred ind 
sixty two shall continue to hold and enjoy bis office and employment with thu 
salary thereunto annexed until he bo removed from such office and employment 
and he shall be subject to tlie file power of temoiAl regulations and prowsions is 
if he wore appointed by virtue of these Letters Patent 

5 \nd Wo do hereby ordain that the Chief Justice and eveiv Judge 

who shall bo from timo to time appointed to tlie said 
b High Court of Judicature at [Madrisj Fort \\illnm 

^ in Bengal [Bombay] previously to entering, ujou tho 

oxecution of the duties of his olheo shall mako and subscribe tlie following 
declaration before such luthority or person as tho Governor Gcueral in Council 


may commission to receive it ““ 

I A /I , appointed Chiof Justice (or a Judge) of tlio Hi^h Court of 
Judicature at Fort ‘William m Bengal [Madras ] do solemnly dcclaio tha» I 
will fiithfully iierform llio duties of ray offico to the best of my ihihtv 1 now 
Icdgo and ]ud„ment 


6 \nd W 0 do heiebv grint, onlain and appoint th it tho siid Hipli Court 
of Judicature at [Madiib] [Bombay] iortWiIlnm "i 
Bengal shall have and uso as occasion roiyroqiiiit. i <■ d 
bcariiio a device and impression of our Roy il \rms with an overdue oi libcl&ur 
rounding the simc with this inscription Tho Soil of tho Uinli Ciiirt it 
[Midris] [Bombiy] Fort 'Wilhim in Bcngil \nd W o do further giant oulun 
ind ajpo'nt that tho said sevi shill bo delivcrel to mil kept mthociistplj iftle 
Chief Jublico and m c iso of tho v icincy < f the olheo of Clm.f Ju-tice trdurit^ 
any ubscnco of tho Chief Justice tho sxnio shill bo dcliv ere 1 ovei an 1 kcitin tho 
custody ofthojerHon ippointcd to ict as Chief Justice under the J k vi i «•’ 
Scclji n 7 of tho recited \ct \ml We do further grint irdain ud iijl mtlhit 
wheiisoovcr it shill hiiintnthil tic othco rfChicf Justico or of tho nd„o 
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whom tho custod\ of tlio mjiI seal bo committcil sliiill bo \ acant, the said Ili^h I 
Court slull bo inil is borobi luthoiizcil and einiiowcicd to domand, souo and tako 
the said «cil from aiii person or persons whomsoever, bv what wijs and means 
soever the same mv\ iiiv o come to Ills her oi then possession 


7. \nl \Vo do hereby fuithci n^^nt oidaiii ind appoint that all vviits, 
summons, precepts rules, orders and other mmdatoiy 
nAine "^ihe Cro\\ii^\iil process to bo used Issued ot vwrided b> the said High 
under th" cvl Comt of Judicature at [iladiis] [Bombay] Fort William 

in Bengal shall run and bo in the nrmoaiid st^loof Us 
or of Our lairs an 1 succLs-siiis and shill ho borlcil with the seal of the said High 
Court 


8 \nd \\ o do hciobi authorise and empower the Chief Justice of the said 

Iligli Court of Judicatuio at [Madias] [Botnbaj] Fort 
Vpr intiacnt oJ oTuers \\ sjluni in Bcngil from time to time, as occasion may le 
(j nro ind subject to any lules and restrictions winch 
ma> bo prescribed hi tho Govcrnoi Geneivlin Council to appoint so many and 
such clerks and other ministerial olheers as shall bo found necessary for the ad 
ministration of justice iiid tho duo execution of all the jwveis and aiitlioritiss 
granted and committo*! to tho said High Couit by these Our Letters Patent 

knd it is our furthci will and pleasure and Wo do heiebj for Us Oui hens 
and Bucctssoi' ^ive glint direct and appoint tirat all and every the olfioeib and 
clerks to bo appointed as aforesaid shall have and rocciv o respcctivcli such rea 
sonablo salaries as the Cliiof Justice shall, from time to time appoint for each 
oiBce and place respectirely, and as the Governor General m Council shall approve 
of Provided always and it is Our will and iilcasuie that xll and every the 
oQrcers and clerks to bo appomted as aforesaid shall bo resident within the limits 
of the jurisdiction of the said Court, so long as tbei shall hold their respective 
offices but this proviso shall not inteifero with or prejudice tho right of any 
other officer or clerk to avail himself of leave of absence under any rules pres 
cnbed by the Governor General in Council and to absent himself from tho said 
limits during the term of such lovvo in accoidauce with tho said rules 
Idmtssion of iihocale* Vahhand lUorneyi 

9 \od\\edo hereby authorize and empower the said High Court of 

Judicature it [lladiis] [Bombay] Port William in 
su^^admittiD'’ Bengal to approve admit and eniol such and so many 
Valilsantl utorne>s ^dvocatcb Vakils and Attorneys as to the said High 

Court shall seem meet and such Advocates Vakils and 
attorncis shall be and aie hereby authorized to appear foi the suitors of the said 
High Court and to plead oi to act or to pie id and act for the said suitors accor 
ding as the said High Court may bv itg rules and diiections determine and 
subject to such rules and directions 


10 \nd We do heieby ordain tint the said High Couit of Tudicituie at 
[Madras] [Bombay] Fort William m Bengal shall have 
I ower to make rules for tho qualifications and admission 
of proper persons to be Advocates Vakils and \ttorneiS 
at Law of the said High Court ind shall be empowered 
to remove or to suspend from practice on reasonable cause, 
the said Vdvocites Vakils or Attornoys at Law and no peison whatsoevei but 
such ^dvocites Vakils oi Utornejs shall be allowed to act oi to plead for or on 


In making rules for 
the ijuahficit ons etc of 
Advocate iakla and 
Attorneys 
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behalf of any suitor in the said High Ooorfe, except that any suitor shall be 
allo^N ed to appear plead or act on hia own behalf or on behalf of a oo suitor 


Synopsis 


Note No 

Bar Councils Act 1 

Autbority of Advocates V&kils and 
Attorneys 2 

Disciphnary lunsdiction of High Court 


Note No 

over Advocates Attorneys and 
Vakils 3 

Reasonable cause meaning of 4 

Recognised agents 5 


I Bar Councils Act — Clauses d and lOaad the rules made there jadec should he read 
as subject to the provisions of the Indian Bar Gonncils Act XXW III of l£l2o to the extent to 
which such provisions have come into force with reference to any High Court See S 19(3) 
of the Act Thus it has been held that Rr 123 and 129 of the Insolvency Rules of the Madras 
High Court made under the Letters Patent which precluded advocates from acting as 
distinguished from pleading on the Insolvency side of the High Court are no longer m 
force as they are repugnant to the provisions of the Bar Councils Act^ Siu larly a complaint 
of misconduct against an advocate must first be referred to the Bar Counc 1 for ingjiry^ 


2 Authority of advocates vakiU and attorneys — The authorities of advocates vak Is 
and attorneys to practise In the High Court IS 8 jbje t to the rules and directions made by 
the High Court under Cl 9 in so far as such rjle> and directions are not repugnant to the 
provisions of the Bar Councils Act of 1926f The following cases^ are illustrative of the rules 
which the High Court is empowered to make under 01 9 

3 Disciplinary jurisdiction of High Court over advocates attorneys and vekils — 
The High Court has power under Cl 10 to remove or su«peui from practice ooreiaonibls 
oause any advocate vakil or attorney practis og before it Under the provisions of lbs Bar 
Councils Act of 1920 a compla nt of misconduct against an advocate must first be referred to 
the Eat Council for inquiry * It is not ne essary uod r Cl 10 that cases of professional 
misconduct must be dealt with only by the full Court cons sting of all the Judges of the High 
Court for the time being and it is compeleol to a Ben h of Tbre® J uiges to diipcae ol sack 
cnees ^ In proceedings under Cl 10 the High Court ciercuos a special jariadution and that 
inherent power to apply such rules of procedure as may ensate a fair trial) The proceedings 
are not of a criminal nature and the rules of pro edure appU able to a criminal trial such as the 
filing of ft written statement by the accused are not epplicable to them* Not are each pro 
ceedings in the nature of civil suits and the ptov sions of the Civil Procedure Code do not 
apply to them * 

Though it IS not incompetent for the High Court to deal under Cl 10 with charges of a 
criminal nature against a practitioner Unless and until they have be*n investigated by a 
criminal Court it is eminently fitting that m each cases the criminal ptojccutioa should 
precede any disciplinary a tion under 01 10* 

An order of disbarment is not necessarily final or conclusive for all lime and it is open 

to the Court to readmit a practitioner alter a lapse olltme if it is satufiei that he has in 
the interval conducted himself honourably and that the sentence of exclusion has had the 
salutary eOoct of awakening in him a higher sense of hoaoai and duty * ^ 


Clauses 9 and 10— Note 1 

1 (1928) 1923 Mad 1182 (U8o) 62 Mad 92 

2 (1923) 1923 All 433 (133) (F B) 

Note 2 


Calcutta High Court 

(1970-78) 1 Mad 21 (36) (b B) VaUls of 
Madras High Court can practise on 
Original Side before Bar Councils 
Act 

(1017) 1917 Mad 49 (54 50) (Do) 

(1925) 1926 Mad 335 (837 305 337) 48 Mad 
331 VakiU ol htadcas High Gantt 
have no right of audience la the 


Insolvency Court before Bat Count 1 
Act 

Note 3 

X (192S) 1923 All 439 (439) (IB) 

2 (1932) 1932 Mad 131 (133) 54 Mad 857 

3 (1921) 19M Lah 123 (12J) 4 Lah 271 
I (1924) 1924 Lah 123 (121) 4 Lab 271 

5 (1930) 1930 Rang loO (151) 8 Rang * 

Code relating to granting of coti 
flcalo ol fitness for appeal to i ri / 
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Ao kllcrac> Is an oiSccc of the GoQit and an; pctsoD aggtio>od by bis misconduct can 
bring It to tbc notice of tbo Court ^ 

4 ‘ Rtaionable Cause ” meanins of — W hit is ‘ rca«onablo cause’ for the removal 

cr susfcnsion of a legal practitioner depends on the fictsof each ca<e * It is not rostrictod 
to misconduct ID the strict course of i practitioner s duties or to cases of monl turpitude but 
embraces all cau'^s which may aflor*! rei‘-onible ground (or his removal or suspension 2 Not 
IS it Dcccs'^arr (or iDvoting the di<ci|linary jatlcdiction of the High Court that any ofTcuce 
should haic teen commuted by tho iegi) puctitioncr or that his act should bivo been such as 
to snb.evt him to anything liVe general infamy or imputitioo of bad character 2 

Di^iplioary acticD agaln^t a [rictilioner under the Letters Patent rests on the principle 

that the Court deems him an unfit icrsoii to act IS a legal practitioner and is not by way of 


8. (1914) 1014 Cal lOi (1J3) 41 Cal 113 
Note 4 

I (190C) 29 \ll 95 (10') Confirming 3 \11 L J 
bji (bO^) 

Sre rhs fo lotrxnj cates fer snstanees 
cf * »«er‘ndac{ — 

(1914) 1914 5fad G35 (03u) Suggesting that 
ho IS in 1 position to influence a 
Judge ID bia laxour by indirect and 
impro}er meins 

(193') ras bom 3 5 (■'SC) 52 Dom 559 

InsoticDC) 

(1909) 4 1 C 1013(10*5 10 6)(Mad) Issuing 
iaUo nutKe with i (rrtudulent object 
(1009) 3 Ind CIS 204 (Out) S3 Com 253 I as 
Slug rcsolulioai condemoiog judg 
mcnt passed by a Court 
(1933) 192J Pat IBS (16*) Coatiction under 
Criminal Law Amendmeot Act 
(1982) 1032 Lab 5S4 (593) Mtowing clcrl to 
enter into agreement for sharing 
fees 

(1910) t> Ind Cas 313(310 317) 34 Mud 39 
\cccptiDg difoc(or»hips of (raudu 
lent companies 

(1918) 19 Ind Cas 529 (529) 37 Com 354 


laying it 

(1910) C Ind Cas 310 (313) (Mad) Receiving 
money on client s behalf and using 

(1911) 21 Wad LJour"0 {7S) Filing peU 
tion contaiDiog unfounded allege 

(1918) 1918 Ail 13G (149) Intimidating and 
trying to prevent witness from 
Riiinc evidento 

(1925) 1323 Bom I (C) Bisclobing confiden 
tial information 

(1922) 1922 Bom 3G1 (3Gj) 47 Bom 117 

Criticism of pending trial 

(1916) 1918 Mad 788 (701) 40 Mad 69 

Taking advant-ige of the ignorance 
and needy position of his clients 
and obtaining conveyance from 
them of an equity of redemption for 
much less than its value 

(1914) 1911 Mad C35 (C3G] Suggesting to 
client that ho was m a position to 
idAucdcq Judge by improper moans 

(1920) 1920 All 1 (C) 12 All 450 Patting 


in statement of Ins own but pur 
porting toissucfrom the clients and 
drafted on their instructions 
(1933) 1933 Lab 5<7 (5*0 580) 14 Lab 532 
(S B) Lawyer assisting lu celcbra 
tion of independence day by Con 
gress Committee — Sn unlawful asso 
elation— No evidence of acts done— 
No ground for punishing under this 
clause 

(1903) 8 Cal L Jour lOo (IC7)(F B) Ittorney, 
sole partner of a firm appearing m 
the firm s name (or the pUiutifi 
and id his own name for the defen 
dant 

(1928) 1928 Cal 820 (823 821) (F B) Pleader 
accepting client s vatalatnama and 
papers but sot filing the appeal 
(1925) 1925 Cal 1084 (1085) 62 Cal 70a 
Petachiog client from another solid 
tor— Reprehensible but not sufficient 
cause 

(1931)1931 0udhl61(lCC)(FB) Conviction 
for crimiDsl ofleuco 

(1B95) 17 411 408 (510 511) 22 1ndApp 193 
(P C) Writing to another vakil asking 
ior br ofs to bo sent and offering to 
share the fees 

(1007) All Jo (103) 34 Ind App 41 (P C) 
Confirming (1900) 3 Ml L J 592 (593) 
Publication of libel on judges 
(1907) 34 Cal 129 (141) 34 Ind App 55 4 
L B It 27 (P C) Advioing client to 
bribe witnesses 

(lS07)34 0al''29 (733 744) Having settled 
plaint and afterw irds saying to his 
client that he would take the case 
against him unless he is paid live 
times tho ordinary foe 
(ICOG) 4 Cal L Jour 2 jJ (2G2) Accepting 
shaio of property sued for 
(1926) 1920 Mad 5b3 (5C1-) 40 Mad 523 
Negligence by itself not professioual 
misconduct 

2 (1920) 1920 Bom 108(169 1*0) 44 Bom 41B 
Signing pledge to disobey an Act 
(1934) 1J34 Lah 251 (2cil) Conduct need 
not bo connected with professional 
activity 

(1900) 27 Cul 1023(1037 1038) 

(1902) 29 Cal 600 (894 902 903) 

(1924) 1924 Lah 123 (124, 1''6) 4 Lah 271 
8 (1920) 1920 Bom 1G3 (109, 170 172, 174) 41 
Bom 418 

(1911) 1914 Cal 192 (103) 41 Cal 113 
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pumslimeBt ^ 

Where procceedings ire taken against a practitioner under Cl 10 ou the ground of h s 
haTing been convicted oi vcrimmal oSence thepropnety oi the coUMction cannot be questioned 
m such proceedings but the practitioner can shoiv that the degree of his culpability was not 
such as to make him an unfit person to be » member of the profession ® 

An offence committed by an advocate prior to his enrolment may be reasonable cause 
for his icmoval or suspeusion from practice it the offence implies a ] crmaaent defect of 
character of a disqualifjing kind o 

5 Recognised agent — Tho last portion ol Cl 10 provides that no person other than 
an advocate vakil or attornei can act or plead on behalf of a suitor excepting that a suitor can 
plead or act on behalf of himsoif or co suitor Thus a recognised ageut of a party cannot 
present an appeal to the High Court l It has however been held m the case cited below that 
an application bj a purdanasfim lady lot leave to appeal m /on la y auprits can m view of 
Ss 132 and 133 of the Code be presented bj berrecogn sed agent * 


Ctitl jurisdiction of the HighCouit 

H And e do hexeby oidnm that the said High Court of Judicatuie at 
[Madias] [Bombay], Fort William m Bengal shall have 
.nl‘ronS%«md.oUn exeioise oidmali onginal oiMl juusdKt.on witlun 

of the High Court such local Iirmis as may from time to time be ueclarca 

and pxescribed by any Hvv made by competent legislative 
authoxity foi India and until some local limits shall be so declared and piesoiibed 
within the limit declaied and prescribed by the proclamation fixing t)xe limits of 
Calcutta issued by the Govoruoi General m Council on the 10th day of September 
m the year of Out Lord One thousand seven hundred and mnty four and the 
ordmaiy oiigiual civil ]uiisdiction of the said High Court shall not extend beyond 
the limits for the time being declared and piescubed as the local limits of such 
juiisdiction 

Synojisis 

IvoteNo 1 hots No 

Local hmils 1 Power lo Ironsfer or sUy suit in the 

Issue of process outside jurisdiction 2 | moffussil 


Other Topics 

Power of High Court to issue warrant See note 2 Pt (1) 

1 Local Limits — Tho local limiU ol the orig aal civil jurisdiction of the High 
Courts of tombay aud Madi is iro lo bo declared and proscribed by tho Governor in Council of 
the reipectno provinces whereas m regard to the Calcutta High Court the power is in the 
‘ competent Legislative kuthonty for India V High Court cannot exctcue its oed nary 
original civil juti diction be>oud tho local limits so xircscribcd oscept in so far as provide i 

LI llolthe Letters Patent read with S 100 of the Government of India Act 1Q15 Thus ID« 
Indiin Legislature can confer on » High Court jurisaiclion iii auj particular «uit or class o 

suits arising out ido the local limits presenhed uudet this clause 

The limits ol the ordiaarj original cm! jurisdiction of the High Courts of Pouifc : 
Calcutt land Madrasi iv o been declared and presenhed bv the following \cts re pecUvcij 
Vet lo of 1219 (For Calcutta ) 


(DOJ) llCilUl 

& {1920 1J24 Mad 2Co 12CG 207 2C&) 40 Mad 
903 

■(1921) 1J21 iJih 123 (121 12 j) 1 Lah 271 
(S 1>) 

(lJOO)2i \n49{.»2 113) OOlnd Vpp242(rC) 
(it-jC) lf> \U 171 (17C) 


Note S> 

1 (1100) 22 All 331(332) 

i (1 02) ii \lir 2 aTd) 

Clause II— Note I , 

(1) Such extended juri diction 

lowlvimilicatlonUt Iv eiprcsi enactmeot 

(IJIO) 0 Ind Cas 72J (.31) (StadJ 
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2 U*ue of procet* out*i(ie jurudiction — V ^ tmnt of itrc«t is'iucd b) n High Court 
CD ll c Oiigmal CimI side 'vutbon&utg tlie lailifi t(> oxccuto it ag-^mst the judgment debtor 

trerer hefnnjitef u ri<i in (hr J rfiiJ^ncv is 'iccci^iiiK to High Court of Mftdris without 
juti d tiou t Siiinbrlv a writ of fun facias is^ui^l oui^ido tlio local liuiils of tho original 
diction of a High Court Is illegal t tcrordiug to tho High Court of Boinbaj in order for 
CSC ut vU i/f a decree justed ba it anawhero vilhiu tha I’rcsidcnc) is not uffra iircs^^ 
High C or. has jMMcr to UsUc am j roec s against .> Isrsoti guiU> of contempt of Court to be 
exc utudout'-ile such local lim>is> as iroccLdinga ni loiitcinjt do not fall within the Cntl 
JuriMli lien of the High Court * 

3 Power to tranifer or slay auit in the moffussil ~It hag been hold b) the High 
Cs-au sf Lomha\ that a siukle Judge MtUngon tha original side caiiiiot stvv «. sUit \eudiuR 
Isf Ti. i fcub. rd nuts Judge in tho moflusil cicc] t under rules o enabling * 


12 \n.l Wt. do further onlun that tho sud ni„h Court of Judicature at 
lort William in Befinil liltdras] in the oxoicisc of its 
Of ^uil juri hstioii as oidiniri original cn'l jutisdiction shall bo enipoitcied to 
lutuii recciNt ti\ and dctctimno suits of e\er> descniition if m 

the ciso of suils for Iniiil oi othoi immovable pioperty 
'-uch land or pK jicrtv '■hill bo -itanli.d or in iU othci cases jf the ciuso of action 
tbalUuvo in cn tither whollv cr in ci«c tlio leave o1 Ihe Court blnll have been 
hr-'t btaincd m part within ll»c local of the orditnr> original juaisdiction 

oftlicsud Ili„ii Couit or if the defendant at the time of the commencement of 
tlie au i -1 lU dwell 01 cairv on haismc#', or f>eisoni!l> work for gain witlnnsuch 
limits e\ccpi that tho said Uigh Couit Mull not Invo such oiioUul jurisdiction 
in ca ea falling within tho juiisiliction of tho Small Cause Court at [Madras,] 
[Bombas Calcutta, in which tlio debt oi dain-Voe ot value of the pioporty sued 
for does not oxceoJ one bundled lupecs 


Synoifsis 


Note No 


I Scope of the Claute 1 

II Ordinary juritdietiori 2 

HI Suit for land or other immovable 

property 3 

<n| Vll other cases —Suit fo 
(art tion of properts coni>i ting 
f nioscable and inimov ibics 
the latter being situated wbolls 
out ide jurisdiction 4 

(t) Suit fur land parth \ itbm and 
parth wuUout juiisdictlou 5 

IV Suita of every description 6 

V Cause of action 7 

(a) If the cause of iction hhill 
have an eii in part 8 


VI 

vll 

VIII 

IX 


X 

XI 

XII 


Koto No 


Leave of Court 9 

(<i) U liver of waut of leave 10 

P) Ilccision o! leave 11 

Meaning of the word defen 
dant J2 

Dwell 13 

Carry on business n 


(oj Suit against companies — S« 
Note 31 to S 20 25 

(6) Suit against non rcsidtcl 
[oreigiiet — See Notc32 to S .3 

Personally works for gain— i-/ 
Nolo 11 to S 20 — 

Suit against the Secretary of 
^ Stale— ire NoU 10 to S 2a Jr 


1 Scope of the Clause — Claosp II defines the terntori v! limits of the ordiL.Tc. 
ciiil jurisdiction of tho High Court while this Clause [ rosciibcs tho cl uses of i. i 
conditions under vihich thev are triable ba the High Couits ~ 

Classes of S Ilfs — Suits of evera description mav be instituted on tho on i. 

Huh Court excel t suits of the ' alue of one hundred rui^ts falling vv itluii the 
the 1 reaidenc} Small Cause Court ‘ 


(UP) li Ii d C IS 3t2 (943) (Mad) 

Note 2 

1 (1009J 2b Mad 120(121) 

2 (1675J 21 Suth W R 3CG (.^J) The Old 

Supremo Court had sucb power 
Ji (\03i)VJi4 Bom 225(223) 


3 (l&'O) " Lom H C R (0 C)l - - 

4 (1833)7 Bom 5 (12) SQci i. 

icalable underCl B 
niid not under 0 ,* 

, Noie3 

1 fl915) IJlo Bota Ii6|l. i — 
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Condtilms —In suits for land or other ttnmotahle properly the pioporty should be 
situated nJthm tho ordinary original civil jnnsdjctioD of the High Court See Notes 3 to 5 
below Suits not bnnq for Hnd or other xmmmahle propertj/ tnay bo inatifcutod \a the High 

Court if the cause of action Mholti/ arises, within lh« local limits of the original jurisdiction or 

• on business within such limits I But if 
id limits, the learo of the Court is necessary 


A proceeding commenced by taking out an originating summons m the High Court is a 

“Suit ’ within tho meaning of this CJauso t* 

ThorestrictietiTeprovisionsof this Clause do not control Cl 18 below* Nor do they 
apply to a defendant where therefore, in a suit on a mortgage, a subsequont mortgarce of 
immovable property part of which is outside jurisdiction is impleaded as a defendant and he 
claims to have such property brought to sale the Court held that he could do so on tho ground 
that tho restrictions in Clause 12 apply only to a pUmtifl * 

2 Ordinary jurisdiction — ‘The expression ‘ordinary jurisdiction embraces all such 

as IS exetcised vn the ordinary course ol law and without any special step being necessary to 
assume It, and it la opposed to extraordinary jurisdiction,* which the Court may 

assume at its discretion upon special occasions and by special orders ’ 1 ^judgment entered up 
by the High Court under S SG of the old Indian Insolvency Act (11 & 13 Vict , 0 21) is 
“not by way of special or discretionary action, but in the ordinary course of the duty cast upon 
It by law, according to which every other caw of the same kind would be dealt with * Matters 
falling under Clauses 12, 17 and 18 would thus appear to be within tho ordinary jurisdiction of 
the High Coutt 

3 Suit for land or other immovable property — On a review of tho judicial decisions 
IQ India under this Clause, it cannot be said that the term ‘ Suit for land or other immovable 
STopedy" has been satisfactorily deft 

cases The only possible dodnition t 
Valhappa ChtUy i Sabo Goand Doi»i 
A reference to the various classes or 
to be suits foe land or other immovable property or not 

THE CALCUTTA HlOIl COURT 


The effect of the decisions of the Calcutta High Court bearing on the lonstruotion of 
the term suit for land’ may be stated as follows — 

Suits for the cstabliihment of itlU to land* or for posiemon of land* or claiming any 
interest in land, such as a mortgage interest* are suite for land 


1 (WOC) 


(ISOl) 
la (1030) 
U03l) 
(lOSo) 
(1025) 

2 (1917 
(1026) 

3 (1607) 


1 (1SS9) 
% (1830) 


Clause 12— Note 1 

30 Bom 304 (300) Pefendant carry 
iDg on business within jurisdiction 
— Question of cause of action docs 
not arise 
24 Mad 31 (33) 

1930 Cal 268 (200) 50 Cal 379 

1931 Cal 1)51 (068) 68 Cal 703 
1935 Cal 511 (513) 

1935 Rang 207 (200) 

1917 Mad 632 (SJb) 40 Mad 610 
1029 21ad 732 (734) 51 Mad SIO 

(ft) 

24 Cal 100(102) 

[Rut see (I010]81nd Cas 1142(1144} 
37 Cal C07 {OLtler)] 

Note 2 

13Eom 520(533) 16 Ind App 156 

(P C) 

13 Bom 520 (532, 633) 10 Ind App 
150 (PC) Such judgraont fall with 
in ordinary oiigmal civil joriwlic 
tioo 

(See also (1030) lOSO Mad 779 (760) 
53 Mad 237 Ordinary original civil 
jurisdiction confined to suits nod 
matters under t/ls 12 to 31~Per 


Komarasnainy Saitn, J , in 
Referring Judgment) 

Note a 

1 (1929) 1920 Mad 721 (721) 52 Mad60D(riJ) 

2 (187C) I Cal 219 (203 2jl) 

(1875 70) I Cal 9a (100) 

(1931) 1031 Cal 051 (053) 58 Cal TC3. 

3 U902)23CvUI5 (322) 

(1600) 1 Ind Cas 472 (473) 90 Cal 5J 

4 (IJ2J) 192J Cal 373 (374) Suit for deelara 

tion of equitable mortgage and (or 
usual mortg ige decree 
(1920) 1923 Cil 227 (227) 50 Cal 221 Suit 
for efrcfaralioa of mortgage right 
(1892) 13 Cal 351n (3o2) Suit for toleasiDg 
morlgage right 

Suit for foreclosure — Boarke O 0 
319 

(1877) I Ind Jor N S 40 

(1877) I lud Jur N S 319 Suit for rodemp- 

{Sc” also (lOU) 1314 PCM (C3) 41 
Cal 372 41 Ind 4pp 110 (P C) SoU 

for svloon mortgsgt) .a r,i 

(See (1931) 1331 Cal 7C3 (iCi) 69 Cal 
598 fault lor sale on inortS»fiel , 
(l872)18Suth W B 2C0 (371) Suit (or sale 
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In suits for relief* nlirr tli%n Uio^o enumcMtel »bo^c it b^s been fairl) uniformly hold 
that a suit is for lanl or other unmorable | roperty if tbo title to or possession of immovable 
properly is diro llv and substiutiOIy af/eeteJ Ibo guidmg irinciplo Lis been stated by 
I’agc, 3, in (toeuliil v sn-d in Prov'ts Chanfra v <lsIi«fosI to bo to soo 

whether, basing regard to 
directly the i roj notary or p3 
fact that land has somcthiL, 

falling under thi< group the <)Ucstioii therefore miinly turns on tho viuw of the Court in each 
ease as to whether title or (a somIoii is dxreclty and s xhtlantialli/ aj/ected b> the suit) 

Thc^e cases mar be divided into tlia following clashes — ■ 

(n) .Suit fra iHna is tie stU fruceeJi o/ imwou’jfe properly — In OoculJas v 
Cl nsnlrf re erred to above the plaintifls el aimed their share of tho sale proceeds 
of a joint fatuila bojec wrougfuUy sold b> tho defendants The defence was 
inlrr alii that the |tiinlills had no title to tho houso Page J held that no 
issue aro c in the ca*o that conll d/frcl the title to the premises sold as the 
title of the {ur baser was not ebaUeaged nor the sate sought to be set aside 
1 . 0 th the pi aintiSs an i defendants approbated tho sale and onl> claimed their 
share m tho proceeds The dispute did not therefore affect the title to the 
heuie bat tho n-il <tao lion waa whether tho pUintills were members of a Joint 
Itindulaiuih it matcriil tnncs 

{h) Suits teltlt"} t trM‘ proper/ti ~\\hcro tho soit la oali lot the enforcement of o 
trust in accordance with the terms of the trust deed and no beneScial interest is 
claimed fir the I laintifl the sUit will not be a suit (or land merely by reason of 
the trust properta being land or other immovable property® But where the 
(itlr to the trust propertv is in dispute H will oo a suit for laud ^ 

(r) Suits for the aliiinxstralton of the etlale of a deceased person — In a suit b> a 
legatee (or the aJu n tslraitan of an estate and to set aside various deeds of trust 
leases of land and an award brought about by the fraud of the eaecutor tho 
Privy Council held that the suit wae one primarily for admiuislratioa and as 
such not a suit for lands ® In Zfera X>4l v f^iftiambriu ® where the suit was 
for the constructioQ of a Will tor tho administration of the estate and for the 
present pur si sm o/saimoioMs property it was held that Che suit was primarily 
for po*ss>»ioa of immovable properly the other reliefs being only ancillary 
Similarly a suit for a dc Iiralion of the plaintiifs title to the whole of the 
residuary estate of the testator and to avoid certain dedicitions and for the 
construciion of a will was held to be one for land the othei reliefs being merely 
incidental to the above rclicf» ><> 

(d) Suits for dania e si respect »/ tnnnoi/tlde properly ^la a suit by one colliery 
owner against another for damages for cutting tho barrier area in the plainlifls 
coUierv the substantial question was held to be one of title to the said barrier 
area and the suit a suit lor land H But a suit for the damages caused by the 
erection of certain woikibops by tho defendant and foi an injunction restraining 
the nuisauce caused thereby was held not to be a sun for laud 1^ Whore in a 
gjit for an jnjjoctioa and damages for obstruction to the jlaintiffs lawfully 
removing certain buildings the defendants disputed the plaintiSa right to tho 
buildings, the Rangoso High Court hold that the leal dispute in Che suit was 
with reference to immovahlo property t® 

(«) d suit / r llir rreoierp o/ fille deeds — Where the dofenJaut denied the pla ntiCfs 


on mortgage Decuion under 8 5 
of Code of 18^9 

5 (1927) 1827 Cal 7C8 (771 ''73) In appeal in 
1028 Cal SS7 (883 630) the suit was 
however taken to be one for tort 
6a (1930) 1930 Cal 258 (2 jI) 60 Cal t>i9 
6b (1892) 19 Cal 353 (357) Per 7 reieOni. J 
G (1876) 16 Lcng L R 318 (322) Suit by n 
trustee to enforce joint management 
with CO trustee of debuttar lands 
7 (1675 7C) 1 Cal 21J (2G3 2G4) 

(face (1927) 1327 Cal 708(771) Right 


to possession of trust property) 

8 (190C) 33 Cal ibO (191) 32 Ind ipp 193 

(PC) 

9 (1902) 29 Cal 315 (322) 

10 (1930) 1930 Cal 253 (2al) 60 Cal 979 

11 (1912) 17 Ind Cas 500 (602 503) 39 Cal 
739 

1910) 191G Cal 557 (55S) 42 Cal 912 
1875 76) 1 Cal J5 (100) 

12 (1873) 10 Bong L R 211 (218) 

13 (1931)1931 Rang 109 (111) 9 Rang 13 
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title to the property Tkis nevectlieless lield to be not a suit ior laud as no reJirf 
such as posse^5lon in respect of land was iQ\ohed therein l* 

(/) Swii for specific ‘perfarmanee — A suit by % leiidor for the specific peitoinnnce ol a 
contract o{ tale is not a suit for land as neither title nor possession or any other 
interest m land is substantially aSectcdts but a suit by a tendee tor specific 
performance of the contract of sale is a suit for land Similarh a suit for the 
specific performance of an agreement to mortgage has been held to be one 
for laud i*' 

(j) Suits for dissoluhon of paitnershtp — On an application to file an award by 
vn arbitrator dissolving a partnership providing for the sale of immovable 
property of the partnership and for the cvecutioii of a mortgage by one partner 
to another for the amount found due bj the former it was held that the 
proceeding was not % suit foe land but only for the dw olution ot a imlntrshir 
and for the adjustment of the mutual claims between the paitner;: out of the 
uartnership property 

[h) Suits for I ent — A suit for rent is not a suit for Imd though in deterrainiug the 
rate of rent an issue as to the nature of the tenancy has to be raisedl^ but if a 
lessee sues the lessor for rents and profits on account of wrongful dispossesaioii 
by the lessor the claim is one lot possession bv way of receiving rents and profits 
and tho suit is one for land 

THE BOMBAY HIGH COURT 

Except in the ease of suits lor declaration of title and for possession of immovable pro 
which were held tube suits for land tho High Court of Bombay till recently ap 
' r i particular suit was a suit for land witUiu 

> . . t cognizable by iii English Court of Equity 

ot the specific perfornionre nf a contract to 
execute ft mortgage of property outside Bombay and for the recovery of the mortgage debt 
was within the original jurisdiction of the Bombay High Court Tho renboniag was that such 
a suit was one of tho Aiud in which i Court of Equity m Euglaad could exercise jiicisdictica »>» 
perionaiit with respect to luimovable projerty l^iug outside jurisdiction and that the Uigh 
Court 111 India had all the jnsisdiction of the Equity Court-, la England Clause 12 of the 
Letters Patent was held not to haso taken awfty such jurisdiction from tho High Courts lU 
India The ratio decidendi of the decision lu IJoUar s case "-as adopted in a number of 8ub»6 
quent cases and suits for foreclosure** or for the specific peifomanee of a contract to sell** 
were held to lie in tho Bombay High Court nolwithstandiiig that the iinniovallo projert' re 
fcricd to 111 the mortgage or contract wfts outside jurisdiction In in 1 ciikafrao v 

A/iHiiJi a suit on a mortgip,© of immovable property outside Eombaj was held to he lu the 
High Court But the Court in this case went further ind laid down that such a suit was no* 
a suit for laud but only for a debt The question was decided with referenca to tho term suit 
for land ' in Clause 12 of the Letters Patent rather than on tho anilogy of the English Equit' 
juri diction The authority of Ifolkar s case was not accepted by lawcett J in Itib 
uadabaii Jaiiardtian where ho held that a suit foe a declaration of a charge for maiutcn 
auce OQ imniovaMe property was ft ‘cnit for land Cut in n later caoc"'* the same Judge feel 
lag hini--eH bound by I'eiifafrflo v JvAmjs** held that such \ suit though a suit for land 
would lie 111 the Ilifah Court m tho exercise of tho equity jurisdiction »« j eraoufiiii e\ cu if the 
land was outside Bombay lentatraoi ovas followed m /asroy v dlnfeai ^ but ' aj 

di«sciatcif from 111 Tn fift Sjnriiiiiij and Trcoisrtff Coiujanyv Cfima* Sjnilicate''^ bv a BenfO ‘ 
three Judges who held 
But uUumteU on a ref 

14 lla'jj 4 Cd ')->2 (Vo 

15 llbJ2) IJ Cal 319 (°GG ''07) 

(U22) 1922 Cil 443 (440) 49 Cal 070 

1C Boutke 219 

lCa.U92y) 1922 Cal 323 (32SJ 49Cal&32 

[See (IssO) 5 Lai t>2 (95) (05tfrr)3 

17 (19T 77) 2 Cal 115 (ir3 4 Gj) 

18 (tsj5) 20 Cal 201 (21h) 

IJ (WCrjH lud Ca» 472 (473) oO Cal o9 
lUa (1 107) aj Horn 219 278 (259) 

(IJ12) 17 lud Cu 1J9 (201) 37 Lom43i 

Suit lu reality lor declaration of 
tUlo Hiid for posbcssiou though 


9 UJ24) U21 Bom 419 (4U 420) But «'*’* 

' coiisiderablo rcluctaiiro iu lh« 
oftlOUjUUf'CCT 23LL 
I {19201920 Bom 1(3. U Id) 

J (1927) 1927 Lorn 278 (2SU 331 4f 3*5 .9*^ 
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; ICC c! Un l IS not \ suit (or lAiid « klhtn tbs me^niug o( Cluiso 12 Tbisdocision Ins been 
sub oiucntiv (olloucil^'* V cltiiii a-\ to ptioiits Lcluceu tHo or more mortgagees raised lu a 
tuit c i k iivitckge i« A claim lor tbc recoserx ol debts m certain order and not a cliim (or 
land 

Tlic B-iinUtx High Court al'O ha* held til tt a kUit for administration o( the estate of a 
deec i 1. J pcf'cn i>. not a suit (or land though the estate mat consist of uiimotabic propertv 

Thctu« of lit Il^.mLa\ High tvurt mat therefore be summed upas follows —Suits 
fsrdc Uratisii of title to and (O' sssiou o( immotable iropcrt' are suits for land Suits on 
E. r .acts are not suits for land In regard to other cla «es of suits such as for the sjecific 
l-ct' niui oofcoiilri t to tell the autlioritt of ilrlAdr s case uiust 1 e consideicd to hate been 
gu 1 1' 'hilcii I ' I oiAafrao ' A/rnuji** and the hull ileuch case '* which preferred to decide 
thi 111 lion with tifitciui to thetcimsof Cl 12 of the Letters Pvtciit rallar than to the 
do tr DC ci the. quilt juri dirlicn ol the English CouUs 

TllL M\DK\S lliril COUUT 

The Madris Higli t oiirl h«s t iVen tert ncirit the same tiew of the capic sioii suit for 
laud Ai the C ilcult I High Court and lia« extended the of the term not oiilt to suits for 

title or po- C.-IOI1 but also t ' suits (liticllt (fleeting title to or (losscssiou of iimnot ible pio 
1-crtt -d \ suit forsiK cn i inortgacc^ or firatoidiug a mortgage enLumbrance** or for 
crtaiiiig a chirge f r nniiilenin i n s)tciflc immorablo iiopcrtt^® ha* been held to bo a suU 
for U id \ sun f r ih nfrin rrnaon i ( the i talc of a deceased itrsoiiSOoi foi a trust** is 
not a suit for 1 ni I th ubh the istati of tlio trust mat concern laud buits fur tin. iccoaeo of 
u ail as (rr tli> iitnui. ind remr t »1 of trees hate bowetcr teen held tile suits foi laud ou 
tl< L I 1 I il I III 11 li suit th nchl to land Is affected •** 

1 Ir e//<it f ti'ifoD tf t Full Bench has held tint a suit bt a piichasec for the 
sj n i>il until c f an agreement to sell land ■> not a suit (or land bciiig in ncfiou m ler 
01 ai dltc c\ to thk defendant iirsonallt 

4 All other e*ses —suit for perlitioo of properly consisting of movesblei and 
immetahles the Utter being situated wholly outside jurisdiction —This cl disc ditidcs 
suits in two mam greuj 4 — 

(1) Suits for land or other iinniorable propertt and (2) all other oases The 
latur terms therefore excludes suits (orimmotaUe propertr It is 14 onh m regard to the 
juti li non in all other cases that the test of cause uf action or the residiucc of the 
defcodint (ills to le coiisideudl \ suit lor the parliUou of propertt cuiisistiiig of both 
motcable ond tniir decs not fall into the da s of all r ther cates but is > suit (or 

land uiid caoiicit U tried in tbc High Court if the imtnot tUc iropcrtj i u fiof/n outside 
jur d Ltisn * But the llaint in> b« dOicudcd aud (rocceded with in so fai >> the mot eable 

M tin liomUt High Court is how 33 (lJ03)27Alid 157 (IGl) Moitgago b\ de 
itetdi >1 1 r< ted 1 1 iheNagiur J C s (o it of title deeds 

C.WTi Scf I )3& Nig 2.,0t jD^FL) 34 (V9li)t7 lndCls34i^34d)^^Iadi 
I (1 ■> ) 1027 I III 0(,7 irtill olUom711 3u (1900) 3 InU C is O^O (Jdlj 33 Mad 131 

(1‘ ■') 1 33 I<ni CH {401 403) Suit f.i 36 UOOO) 29 Mad 2B9 {267 2''6 277) tfhimed 

ctling isi It sih if inimotcable iro by I'ntt Council in ( 1011 ) 11 Ind C is 

jerlt is Sint for land 44'" (44J) (1* C) 

i.Ncc >321 1^33 Jlc-err nS (€45 (1521} 11 lad C ?? 447 (iiJ/ 5i 2 jT 

Oil) ho dillcrinit lelWLtiilcgal and (I* C) 

cquit il If inortgaficl (1928) 19_3 Mad 7C0 ("03 TfJ) ^o^wlth 

[face (1J2J) 192J Lali 44 J (463) %utt slauduig a iritfi f r j i uUou of 

of liomlat High Court rccugn zed imiaotablc i rojjccl) 

b\ Lahore High Court] o" (192o) 1925 Mad 10S4 (103u) 

CO I1j2j) 1J20 Loin 40S {4"0) 38 (IJl?) 1917 Mad 310(911) 33 Ind Ci' 900 

[Hut SCO (1J25) 1925 Lorn d33 (334) (90i J12) 

This c ise 14 of doubtful authorita (1914) 1J14 Mad 8d (SO) 

after 1927 Lcin 278 (h Bj] 39 (1929)1929 Mad 721 ('^2 72o 727) 52 

31 (1022) 1922 Loin 443 (443) 40 tom 772 Mad SCO (F B) 

(U2l) 1921 Loin 313 [S14) 48Ecm331 In Noted 

such a case the Court can go into 1 (1&60) 4 Bom 482 (4bT 4SS) 

(1898) 22 Bom 922 (920) 

(1901) 29 Cal 315 (022) 

(1696) 19 Mad 448 (450) 

2 (1880) 4 Bom 4S2 (487, 488) 

. * , (169C)19 3Iad413 (4 j0) 
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piopeities ■\lone are concerned 3 

5 Suit for land partly within and partly without jurisdiction — -The words 
"either wholly, or, in case the leaio of the Court shall have been first obtained m part " 
must be taken to apply not only to the words " if the cause of action shall have aiisen ” bat 
also to the words “property shall be situated*’ The operative words of this Clause m so 
far as they relate to suits for land or other immovable property should therefore be repro- 
duced as follows — "If, in case of suits for land or other immoveable property, such land or 
property shall be situated,. either wholly, or, in case the leave of the Court shall have 
been first obtained, in part, within the local limits, etc" It follows that m suits for land 
only P'trtly within the local limits, the Court has jurudiction to try the uih' le suit provided 
the leaie of the Court is first obtained t But if no leave is obtained, the Court may entertain 
the suit only in so far as the property within the local limits is concerned 3 

The provision for leave contained ID this Clause With regard to suits for land will not 
however, sanction the institution of a snit which would offend the rules as to misjoinder of 
parties and causes of action Thus where a mortgagee sub mortgaged his mortgage interest 
to the plaintiff over the mortgagors' property situated in the motiusil and included in the 
sub mortgage some of his own property situated m Calcutta, a suit in the Calcutta High 
Court, by the sub mortgagee against the original mortgagor and the mortgagee to enforce the 
sub mortgage cannot he and no leave can be granted though one of the properties in the 
sub mortgage is within the local limits of the original jurisdiction of the Calcutta High 
Court 3 

6 “Suits of every description " — The High Court has jurisdiction under this 

Clause in suits concerning matrimonial inattera among the Jews, 1 or among the Farsis except 

in matters coming within the junsdiction of a special Court constituted under the ?at»i 
Marriage Act 8 

7 Cnuse of action— See HotekoS 20 and also the following cases t 


(1006) 88 Mad 216 (821) 

[See (1887) U Cal 835 (333) A suit 
lot partition of land is a suit for 
landj 

S (lOOo) 28 Mad 216 (224) 

Note S 

1 (1083) 1933 Cal 295 (300) CO Cal 61 In 
such cases each defendant need not 
be interested in land within juris- 
diction 

(1921) 1921 Bora 323 (SSO, 332) 16 Bom 
240 Suit for partition — Other pro 
perty outside British India 

(1871) G teng L B GS5 (Obi*) 

[See also (1871) G Ueng L B 131 (141) 
Suit for partilion of only the pro- 
perty within local limits — Partial 
partiliou deemed unjust — Plamtifl 
directed to include outside properties 
also and to apply for leave) 

(1031) 1031 Cal 703 (7Gi) 59 CjI o98 Suit 
on mortgage 

(1912) 13 Ind Cas 429 (430) 38 Cal 821 
Different debtors mortgaging for 
jrtnl dchl part of mortgaged property 
witluii local limits of the High 
Courts— Suit lies though one of the 
joint debtors had no iuleicsl in that 
properly 

[See also (lb97) 24 Cal 348(349) Snit 
on mortgage by deposit of title deeds 
— Projetty partly outside jurisdic- 
tion ■ — Suit entertained by High 
Court with leave] 

(1221) 1221 Mad 701 (703) Suit on Bwit 
gage ("ht/er) 

(1910)8 Ind Cas 1142 (1141) 37 Ca1007 

(1873) 11 IScng L B 301 (SOa) Suit for 


foreclosure 

(1909) 1 Ind Cas 5U (610) SO Cal 28 Suit 
by an executor for declaration and 
jDjuDctioo m respect of the riute of 
the testator 

(See also (1808) 3 Bang L B 0 0 85 
(87)] 

(1806) 19 Wad 448 (450) (OUfer) 

[See (1802 05) 1 Bom HOB App 76 

lOV OlM 

23) 

■ ion 


3uii 

in lespoci of trust property 
3 (1920) lOJO Cal ISl (134) 

Note 6 

2 (192C) 192G Bora lOJ (174) 50 Bom 209 

[See also (l'>30) 1930 Cal 658 (66b) . 57 
Cal X03J) 

2 (V8S0) 13 l^ora 302 (310) Suit lies to 
declare an infant marriago amoagi* 
tlio I’arsees to bo null and void 
Note 7 » 

1 (1932) 1932 Bom 42 (43) Cause of nctioo 
coubned to plaint allegations aaa 


not the defence 

(1931) 1931 Cal I'o (17C) Suit by an 
nsagiieo of a debt-Tho assignment 
IS u part of the aukc of action ana 
upon that leave la Iniarubiy 


(1679) . 


aside in High 
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8 " If the c*u»e <if action ihall have erieen in part — Leave of tlia Court >9 neces 
»arj for the ta^titulion ct a suit for >9bicb “s pattalone of the cauce of action arises vsitbin 
the local limits of tbo j Jri«ii tion of tbo lligb Court ^ 

Sr« afM J\otcs 12 to 15 to S 20 Civil Pro edare CoJo iufru and undetmonlioucd cases* 

9 Leave of Court — Leave to sue is net a formal matter of t roccduco but is the founda- 
tion far the cicrci«e of ]un«di tion ba tbo Court* It must therefore, be obtaiuod bfjoe the 
Court becomes empowered to receive tr> or detetmiua tbo suit* Such leave will enure only 
for the suit* or the lauve of action* I r whi b or against tbo ilcfciidant^ in respect of whom it 
was granted Lcive m ist f-o distinctly applied lor and gnu ted and cm not be implied ® It is 
a judicial act of a Court and cannot bo delegated to a miiiistonal officer I 

The grant of leave is a matter witbia tbe discretion of the Court * In the exercise of 
their discretion the Courts can tiVo into couaideration tbe convooienee of parties* 

Whero leave ha' I ecu at firvt granted but it is found that the plaint does Hot obviously 
disrWe a gro and juslifung leave tbo plaintiff maybe permitted at the trialto allege and 


U- 0 S'nutl V. C OjI S3LJ Ficb(N S) 
170 Si hcl V Lerch — t-ollon-ed in i 
Mad H C 1( 3->t and 15 1 om 03 ttr 
ftrrfd in 12 Horn If C 11 113 9 Cal 
105 and 21 1 om 

USb'^lT Fich723 2\L2EjchH2uC ^ot 
man v ^I4rch3ut — Rt/rrrrd lo 3 
Mad II C IMxt 

(IS52)21 L J H ■■ 2 1 Pail C C 5C 

Wille V Sheridan — Itrjtrrtl in 1 
Mid H C U anJ 3 Mad II C R 
SSI 

Note 8 

1 (1920) 1920 Cal 7ia (710) 47 Cal 533 
(18741 21 SotJj W R 003 (305) 

{1871) 8 Bom H C R 103 (tOa) 

(ISSi) 11 Bom 2u7 (2a7) Material part of 
cause of action held to be necc» 
eary 

[See also (1639) 13 Bern 404 (415)] 
(iai5 77) I Boro 23 {«) 

[Sco also (1204) 27 Mad 491 (495 
49oll 

2 (1932) 1932 1 om 12 m 

(192 ) 1927 Mad buJ {C«»9 C92) 50 Mad 419 
(ISaO 81) 5 Bom 42 {)' 

(1903)31 Cal .71 283) 

(1921) 40 Mad I Jo3r 89n 
(1893) 3 Cil 'V N 103/1 
Note 9 

1 (193’) 1032 Bom 291 (294 300) 5G Dorn 
S’t 

(1935) 1935 Cil 511 f513) 

(1874) 21 bUth W U 303 (30() 

{18J1) 16 Bom 93 (37 9S) 

(1913) 20 Ind Cas 530 (531 632) 37 Bom 
6G3 Hence issues tried without 
necessary leave will not be rtfjudi 

2. (1932) 1932 Bom 291 (294 300) 56 Bom 324 
Court has no jurisdiLliou even to 
receive plaint unless leave shall 
have been first obtained 
(1930) 1930 Cal 4C8 (470) 

(1891) 15 Bora 93 (90 97) 

(1677) 1 Ind Jur(N S) 218 

3 (1901) 24 Mad 293 (295) Suit hied with 

leave — Then withdrawn — Again 
fresh suit— Fresh grant of leave 
necessary 


1 (1610) lo 1 om 93 (9o 93) 

•} (1932) 1932 Bom 201 (298) 50 Bom 324 
Vpplicvtiou to add ut-w defendant— 
Leave to be lalen at the time of 
(169C) 20 Bom 707 (7'C) 

(1921) 1921 Bom 19o (197 198) 45 Bom 24 
(On appeal iroto 1920 Uom 353) 
Third j arty notice at the instance 
of a defendant— Leave must be 
applied for and obtained 
(1924) 1J24 Bom 109(112) Original defen 
dant dead before suit— Leave neces 
sary to implead proper party— 
Defendant 

(1929) 1929 Bom 4C3 (471) 

[See (IDOC) 30 Bom 304 (091) ] 

[&o also (1693) 17 Dom 406 (408) ] 

C (1880) 4 Lorn 492 (48a) Flaindfl allowed to 
sue in /ornio pauperw— No leave to 

sue implied 

(169u) 20 Bom 7C7 (7 4) 

(1921) 1921 Bom lOo (lOi) 45 Dora 24 Issue 
of third party notice ordered No 
leave unietCl 12 — Implied leave— 
Must ipieir OQ the noli o 
7 (1907) 34 Cal Cl9 (62o) Rule of Calcutta 
aer to 


8 (1933) 1033 Cal 295 (300) oO Cil 54 
(1920 1027 Bom CGO (C31 Cj 2) Where very 

substantial part of cause of action 
arose in London 

9 (1923) 1923 Mad 2/2 (274) Nearly whole 

causa ol action in Malabar — Leave 
rejected 

(1907) 30 Mad 438 (440) Discretion to be 
exercised with caution — Defendant 
and witnesses residence and acts 
forming cause of action m Ilydera 
bad — Leave refused 

(1921) 1921 Bom 323(331 333) 4C Bom 249 
Inclusion of Hyderabad properties 
calculated to delay partition pro 
ccedings— Leave refused 
(l874)21Sulh\V B 204 (20S) Parties and 
Witnesses far away from Calcutta— 
Decree could be satisfied from pro 
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prove such a giouud -ind the pUmtmaj bo ilso imanded 1® Iiifict it j»quite ^u&dent if 
„rotndsm%oI\ingditncuIt questions of fact or law are establishea to tho satistactioii ol tho 
Court upon the herring of the action tl 

Thequestic.nv»hBtherleaaohas bcengtanled under Cl 12 Ao»s not affect the pie euta 
tion of the i hint for the purposes of S 3 of the Liinitatiou Vet 

10 Waiver of want of 
te waived has been considered ir 
point One mow is th it the af s 

Court lu respect of the suit aud that consequentlv ueitber waiver not co««cnt can confer tho 
jurisdiction on the Court l The opposite aiow i» that in such cascs there is no inherent lick 
of jurisdiction that the want of leave is onlj a defect lu foruuhtj aud that it cinbowiueJ* 
It Is submitted that tho former view is correct CliusalSof tho Letter-, 1’ati.iit obviously 
lajs dowa that the ordiaary original jurisdiction in suits can be cxeiciscd by the If gh Court 
provided only that certain conditions mentioned Ihereiu exist Tho obtaining of leave i» dis 
tinctl) enjoined as a condition in certain cases ind it is provided that such leave shill have 
been /irsf obtained The wording of the Clause clearly shows that the Court lus no; onrr 
even to leccn c a plaint unless such leave is obtained The leave contemplated bv the Cl lu o 
constitutes as has been seen in Ifote 9 above the found vtion of tho existence of jun liction lud 
la not a matter of procedure for which ptovKion vs made separately m CUuso> 37 and 33 of the 
Letters 1 atent Objections to jurisdiction for want of leave can be raised at am time ^ 


luanv ovcul the question of waiver can arise only m v case where the jlauitifl nllegos 
facts on tl 0 oasis of which theseccssil) for leave arises but not where he illegcs grounds nh eh 
eutitlc him to sue without any leave If m the latter case he fails to prove those ground his 
suit will be dv>mv sed and lao question of waiver can arise by reason of the defendant tain o uo 
objeetiQii on the scoto of waut oi leave * 

11 Retention of leave Leave raa) be granted ez pjrte but it is open to tho defouilant 
to qucstioa it f Ho can af pear and apply for revocation of leave without waiting for tho trial * 
Ho 18 not Uowoicr bound to mike such au application llecau wait and ingiBt on hvvin, 
the legaliU of tho lews tiicd as an iv>tte at the trial * lu tact it is much letter tlvat did cult 
questions involving issUes of fnctor law loanng on the graut of leavo vro decided ujjou the 
hearing of the suit * Uut where heavy coats are likely to be incurred or vorioui lucoiiveniencss 
caused it is alwavs letter to apply for revocatiou it the earliest po sible ojportuuitv < 


12 Meaning of the word defendant -'tV'hero jurisdiction defends on the to idciice 
of the busiucss place of the dcfciidaiit and there aro more defendants than one off cf them 
must reside or carry on business or personally work (or gun within thclucil limits of the 
junsdiction of the Court * 


pert' outside Calcutta— L’ we re 
fused 

10 USOa) 20 Cal 7lj (721) 

11 (1032) 1032 C lino (147 60 Call uO 

12 (1031) lOil Bom 01 (J3) 

Note 10 

1 (1J32) 1932 Dorn 231 (^04 COO) 66 Bom 

32i Bench 1033 Bom 403 (171) over 
ruled 

(1332) 1032 Bom 42 (4G1 
(1 )31) 1331 kal 1.51 (Oj3) 53CvI703 

(1323) 13,3 Cal 359 (304) oG Cal 010 
P<nch 

2 35 C tl IJI (303) fVuver by defen 
daiit filing written statement lud 
kffiMiigiur comuiM-iioocr for isa 
iiiiiiitiuii of wiinci^ts 

(16,J0) 27 Q B 1) 214 Moore v Tamjeo 
— f In rnn(l3I'’)19 liid Cav 5>93 
(^3■*) \\iivt.rl) tilliia written state 
incnt iiiltikiut. part in trial 
(1323) 1J23 lu GTJ (o0.3) Tho que-.tion 
iro e 111 iliu 1 un v High Court tn r« 
i Irene r CvlrUlt I High Court nb 
I ill I witliuiit iui.Lv vrv leave 
(IJ2JJ13 3 It nib Cl (1,2) l,niilgr-,0 


[b 0 1 IlvJe 231 Jtaorau i M iei) 
3 (10>0) 1329 CiUo3 (3C4) 50 C il 340 01 jlc 
non lies m m peal— b 21 C I* Cole 
not applical le 
(1932) 1332 Bom 12(1-,) 

1 (1017) 1317 Cal sOj (^01) llCillO 

N . r 


« ground lor revo atioii— Rnuid' 
imcndinci t i r further j vrticuln 
[bee (IbaO) 1 I Bom 401 (114)} 

Ibce iKi (lb74) 21 bulU U « 

1 0 I T av in' to rriiil 1 ' 't 


Note 12 

i (lb74)21 Suih \\ It >03 (30f) 

(1327) 1327 Cil 763 (773) 54 Cal D- . 

[Tilo howe'er (1 t«') 13-'^ ' ‘ , 

(Ss3 b30) Jo lit I rt f* not- 
i^vjiut— Ml' 1-0 agiiiut an* 'r*' 
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13 ‘Dwell ■— 3 to 7 to “i 20 C I* C iiitl tlio unilerinentioncd cases * 

14 C»rry on b«*ine»i — Scr I^ote-* to S 20 C P C , nnJ tlio cases citod below ^ 

15 Suit •sointl comp«ni«« — '^ctc 31 to S 20 C I* C 

1$ Su(t asamit non r«f>Jen< foreifiner* '^oio 32 to & 20 C 1’ L 

17 Fertonolly works for gam — brcNotclltoS 20 C P C 

18 Suit against the Secretary of State Note 10 to ‘I 20 C I’ t- 

19 Appeal — to order 1' one Judge of the High Court grintmg or refusing 
kaxc cintict I l iiitcrferi.d with I \ au thcr Jndi,<. of the High Co irt eiiccpt on xpieal from the 
rrJcr' TJiejr jir rcimdv i t\ w»\ elm cil from tli order gnntuig- or relusing* 
leave as the r» eiiaa \n ajji»l liO'. al*.o from tn order clitmu mg in ai pile vtiou by 
the ilefcndaiu l liavi. i]io 1 1 iint t iWu o'! the file * 


13 \n 1 \^ 0 <U> finiliir onl tin thut tlio sinl Hiji Court of Jiidicatuia it 
^r«<lris LBoinina Fort \N ilium iii Bout'll shall 
ciul*UnTd) tiVil haaoiiowcr to icmove ami to ti\ mcl tlcttrinine, as a 

Couit «f c\ti \oidin«r% oiiginil juusiltction. in> suit 
beiuS or /ailing uitliuj the ;««n«liction of ao) Couit vvjielhei avitlini or avJth- 
out the PrcsnloncN (>f Afuha*. Uoinbia Bengal Bivisjon of the Presidency 
of Fort ijli vni subject ti ilo supetiiitcndcnce. uhen the said Huh Couit shall 
tluuh proper i > < 1(1 ciUici on the i„rccmcnt of the puties to that ofloofc or 
for I'urpo-sC' f justice ll e k »h, ns foi >^o doing being iccouled on the pioceediiiaS 
of the < (td III h Com t 

Si/ttopus 


Nate No 

Withdrawal of tuiti by High Court to 
itt«wn/ile 1 

Suit— Meaning of 2 

Transfer of petition from Provmciaf fn 
solvency Court 3 

Subject to Its auperintendence 4 


Note No 


I Transfer of suit from Presidency Small 
I Cause Court S 

Powers of High Court in suits trans* 
ferred under this Clause 6 

High Court s power to receive plaint 7 

Appeal 8 


Othi') Ft pic'- 

VrplualioD—llefofe whom tolo mile ‘'Cl \\ hen the High C urt slnH thiiil iropetto 
Note 1 I’t (?) do &o bkc Nuio 1 

1 Withdrawal of suits by High Court to its own fife — The High Court has power 
Under this CUu i it remoM. to itself ca'.ea (loin am t. ouct -.ul ject to its sU] irintcndeDce for 
triali avbeneaet It tbiQki fit t do so for pnrpo ca of ] ii-ticc Tint i urj o^e i> to bo determined 
b) reference to the cirium of ei h case. The dcsirib t ti ir ntcessiti to Oiercise tho 

jurisdiction mu iiise ib ion i juoiic-e of the imiorlau e oa d ffituU' of the questions imolved 


Note 13 

X. (1927) 1927 al id C,9 (000 f92) 0 Mad llJ 

cannot ai>jl' t> corpori 

(1921) ^0 Iiid C IS 4X2 (4i()(Bom) Person 
caustl to appear on summons — 
Court has jurisdiction though not 

peniuiiciit resident 

(IbbOjlO Ch D ISl ExjsirloBicull — /e 

feneltn 23 aud 2)2 


Irict— Suit JiOs III CiltuUa High 
Goavt 

Bourle 0 C lO' Kunuing r»ie hor«es 
M not currMag on bustucss or per 


sonillt noiiiiu" for g (in 
(1020J 19^0 Cil 474 f47o) 

(IS04Gj) 17C liN Mush\ Cnnjue t 

— leefi M r f in 14 Loin oil 
(ISs’l 11 (/ 11 7>o aricdnugal \ Piterson — 
/ e/r»ic f in Cora ton 4f 12 Cil 317 
14 10111541 1C Lorn .10 7 411 79 
(b I) 

(IbCO) 2J li J Q U <0 kcri i Hnues — 
r«hi <(f f III 0 Jur lt>9 , 2 Mid H C R 
301 1 c/ertci] i>i 14 Lmn 541 

Note 19. 

1 {1875} S M id n C B 21 (25) 

2 lSee(lJ07)31 Cal G19 (C24)J 

3 (iet>G 07) 3 M id II C R 3a4 (3ao) 

4 (1873}2l Suth 4\ R 301 (307) 

(IVOa) 2J Bom 249 (2o3) 



3J23 CXTIUORDINAllY OjlIGIVVI. CiVIL JURISDICTION 


\rp. 


or m consequence o( the balance of coaTentence ot the cheapness ot the trial ^ 

Tho power of removal is not limited to any particular or « a ^ofCbo suit and so 
long as the proceedings m the original Court are m such a condition that oni parly is entitled 
to ash that Court to determine any question material to the final result of the suit the suit is 
ID existence in the original Court and 13 cal able removed to the High Coart under this 

Clause 3 In the undermentioned case it na» held that the High Court can transfer a case 
pending in a moOussil Court to itself and pass tnUrt n orders ther on, but has no power to do 
so m cases not *0 pending ** 

It has been held by the High Courts o! Calrutti Mains and Eangoon that the appli 
• on the 0 t t 'll side of the High 

the undermentioned Homhaj case* 
ir no High Court. 

2 Suit— Meaning of— Proceedings for the grant of jrohato which are contested come 
witliia the meaning of the word suit as used in this clause ^ 

3 Transfer of petition from Pnvineial Insolvency Court — An application Under 
this Clni=e to remove an insoHeney petition pending in » mo8us«iJ Court and to transfer jt Jot 
trnf and disposal to the original side of the High Court is not maintainable * The reason is 
that the powers conferred by S S of the Provincial Insolvency Act (V of 1920) which are made 
subject to the other provisions of the Act cannot be exet iscd 10 such a way astognoths 
ongiual $1^0 of the High Court a jurisdiction !rom which it is expressly excluded by the terms 
of that section rcid with this Clause 

4 Subject to Its superintendence '-The civil Court 0! the Political Pesidcntat Ideu 
as constituted by the Aden Courts Act (II of 16C|) is subject to the vuperiDt'odence of tba 
High Court at Bcmbay w Uhio the meaning of this Clan<e even though no appeal hes to the 
27igh Court from decrees or orders of the EoMdeot and therefore the High Court hat power to 
remove uodot this Clause a siUt from that Court to itself for trial and detcrmioatios 1 

5 Transfer of suit from Presidency SmaH Ceuse Court — The Presidency &mal^ 
Cause Court is a Court subje t to the superintendence of the Ht^h Court The latter can< 
therefore remove to ii*elf under this Clause a suit pending before sueb Small Cause Court 1 


6 powers of High Court in suits transferred under this Clause —Id dealing With 
suits transferred under thisClau e the High Court has no more powers thuu tho»e of tbeCourt 
from which the suit is transferred* Thus the High Court cannot allow an amcodment of a 
plaint in a suit transferred Icom tho Madras City Civil Court so as to convert it into one which 
^ich City Civil Court wonld have no jurisdiction to ira 5 Under S 1 1 of the ^fndras City Civil 
Court \ct (' II of 1892) it is spctihcallj provided that the Court fee payable on a suit so trans 
ferred from the hladtas City Civil Court mast bo calculated according to tho Rules in force 
in the High Court m relation to «>uil» filed on the original side of the High Court » 

7 High Court e power to receive pUinls— This Clao'.o pro\ lies only that the II gh 

Court mav reinrte to itself a suit pending i n a Coi^t subji.ct to its aupenntcndence It doei 


r'l- n-Not» T 


(16S0) 5 Cal 7CG l”G7 7C3) Che ipncss of 
mil 

(ttSO) 16 Gal 771 (176) 

(1373) 10 Bcog L H 103 (177 173) The con 
ductota Judge mav be tahen into 
considcrnt on in dircctins a transfer 
[S»e nl'o HourVe Part II hxOCl 
1.0 tran«fcr unless prejndl e w 


(192J) 1923 Rang ISo (160) 1 Rang 220. 
(1903) 27 Bom 07&(57y) 

(See also (lOOl) 23 Bom 292 (-33)) 

Note 2 

(1927) 1937 Cal 231 51 Cal 126. 


iiJX I >a-3 .iitu IV..*, .v-./ V. - -- 

Note 4 

I (1906)30 Uom210(>lJ) 33 lod \pp33ilW 

affirming 27 l»oin 575 on api'*^' * 
thelriv} Council. 

Note S 

1 (lS72)81"3ni HO 1159(61). . 

(1^)1 BoraLRlt3 (U3 lU) 


2 » 

3 


3 
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net enable tlic High Court to recent a plaint m a «uit cogiiHallo b\ a moniuil Court and pass 
orders thereon * 

8 Appeal — The Hrgli Court ot 3/i(lras Lae held tli it ui order of a Judgi, of the Ifigh 
Court on the original nJe tran-fernng to the High Court a suit under this chuvo u a ' judg 
nent ' arithin the nirauing of Cl 15 infra and i- Ihenforo ipiciliblct Rot ti,Q Calcutta 
High Court has taten a contrara vicaa * Set il'^> notes to Cl lo of the Letters I'ltlcnt tii/ra 
\\ here an aj I'liealion undt r this elm emsiteird ind gnnled b' a lleiich sitting on 
the aj pellato si le of the lloniLaa High Court Icaat w la „raiited lo ippcil to tho'Prn \ Coucil ® 

14 \n>l \\ c do fultliet oiil tin tliat aahtio plaintilT ins soteiil ciuses of 
action a^tinst defend int such causes of action not be- 

Jcinder ol t-eaeral in^ (t r I uul Of otliei iminoa xblc propeitj und the said 

causes cl action Iligli Coiiit shall lute oiit»niaI juiisdiction in lespect 

of one of such causes of iction, it shall be lawful foi tbs 
said High Coiiit lo c.ill on the defendant lo show c iifso \\h\ the se\ eial causes of 
action should not he joined togcthei in one suit, and to niabo such oidor for trial 
of the same as to the siid lli„li Couit shall seem ht 

N te \o Vote No 

Joinder of leveral cauiet af action 1 Such cautec of action net being for 

land 2 

1 Joinder of teveral eautet of action— The word scxeral in tho expression 
**%eratcau c* of action uieaiX' ••«.i>»tate ‘ This clause applies onJj wheio some cauwe of 

action arise withiu and some uithout tho ordintrj ongiinl ]uri>diction of the High Court It 
does not apph to ca<es where all the seteral causes oC action aiue within siicli jurisdiction ^ 
It IS not necessari tint tho cause* of action outside tho ordiuara original jurisdiction, should 
bare arisen within the estracrdiii us ongiual jurisdiction contempi ited bj Cl 13 ante Thej 
mxT arue eaen outside the Presidencj * 

Id application under this ctaU'C for Icare to join seaeral causes of action can be made 
also in a case in which leare Las to le or has been obtained under Cl 12 anfr * 

To bring a case within tbi» clause n is not neee>sacv that tho defendant should sdii %t 
that anr cause of action has arisen within the original jurisdiction r>t tho High Couit ^ 

2 Such causes of action not being for land — The capiession such c iiisos of action 
not being for land quiliflcs the words scaetul ciuses of action ind refeis to cases where 
plaintiff has seaeral causes of action other than causes oC action foi land oi oHili immoaable 
property That is to sar in considering this clause auy cause of action which is for laud 
or other immoaal le propertv must bo excluded aud if tho sole cause of action within jurisdic 
tioD IS one { r lind i r if the sole riUse of action outside the jurisdiction is one foi laud then 
this clause will lia'e no operation • 

15 e do fuitliei oiilam that an appeal slinll lie to tlio said Hi^b 

Cniiit of Judicatme at [llailtaol [Bombay] Fort Wilh am 
Appeal from the (nurts in fiom the judgment (not beitio i ]uil„mont passed 

of ongmal jiiri»dittioii to jy, t|,e gxei CISC of appellate juiisdiction in lospecfc of a 
the High Lotirl lu its , , “ ‘ _ 

appellate jurisdiction decico or oidei made in tho exeiciso of appellate juiis 

diction b> a Couit subject to t he supetm teiidence of the 

Note 7 

1 (1029) 1929 Mad 29 (30) o2 aiad 52 
Note 8 

1 (1924) 1924 Slad 90(91) 47 Mad 130 

2 (1920) 1920 Cal 797 (709) 47 Cal 1104 
(1927) 1927 Cal 231 (282) 54 Cal 120 

3 (1904) 23 Bom 2J2 (293) 

CUuie 14— Note 1 

1 (1929) 1929 ISom 100 (102) o3 Bom 251 

2 (1929) 1929 Bom 100(103 100) o3IJom2aI 

CPC 392 d. 393 . 


3 (1920) 1929 Bom 100 (104) 53 Bom 2ol 

[See also (1910) 8 Iiul Cas 048 (049) 
31 Bom 504) 

4 (1910) 8 lud Cas 043 (049) 34 Bom 504 

\pplicatioii undei this clause mas 
bo made at aua tune before heaiing 
but it IS adrioable to inako it at the 
earliest oppoitumia 

5 (1923) 1929 Bom 100(101) 53 Bom 2ol 

Note 2 

1 (1920) 1929 Bom 100 (102) 53 Bora 2ol 
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said HibU Couit, and uoL being ail oidei made m the exercise of levi&ioual juris 
diction, vncl not being i sentence oi older jubbcd or nnde m the exorcise of tbe 
powci of supeiintendenco under the inoMsionsof S 107 of the Goteminent ofludii 
let, oi 111 the o\oici<?e of cnramil juiisdxction) of one Tud^e of tbo sud High Court 
or one Judge nf any Diiision Court, pursumt to section 108 of the Government of 
India \ct and that notwithstanding anything heioinbeforo pioMded an apj'cal 
shall he to tile Slid High Court from i judgment of one Judge of the said High 
Court or one Tudgo of inj Dmsion Court, pursuant to section 103 of the 
Goveininent of India Act, made Ion or after the hist diy of iebruiri 1929] m the 
cxeicise of appellate jurisdiction m lespect of i decree or older made in the exer 
cise of appellate jurisdiction bv a Couit subject to the supcrmtendenco of tlie siid 
High Court where the Judge who passed the judgment declares that the cise is i 
fit one for appeal but that the light of appeil from other 3ud„uicnts of Judges of 
the Said Higli Couit or of such Diaision Couit shall bo to Us, Our hens or succos 
sots In Oui nr Their Pruv Council, as here«iuft'’r proaided 

Synopsis 

'Cole No 

Aix>eiic]ni«nt 1 

Judgment , meaning of 2 

Order! which are not * judgment* 3 

Order* m proceeding* other than *u*U 
and appeal* 4 

Oroen made m (he exercue of revi 
*<oi)a( juriidiclion S 

Order* made in theexercue of power* 
of luperintendence 6 

Order* pa**ed m the eiercite of crimi 
nal jurifdiction 7 

Appeal to Privy Council 8 

Appeal in ca*e* of duagreement among 


Nolo No 

Judge* of a Divuion Bench 9 

Seelion 175 of Agra Tenancy Act if 
preclude* appeal 10 

Declare* that ihe cate i* a fit one for 
I appeal' 11 

[ Croat objection* 12 

Security for co»i* iS 

Point* on which appeal may be heard 14 
Limitation 15 

Court fee 16 

Review 17 

Practice 18 


OOhi Jo/)ict 

lomt iiol rii ca Uforo'iLt,lc Judgi— II dw) be urpt J lo L P il ''to Nutc 14 1 1 fl) 

1 Amendment '-bu Icr the oM iliu c* nut koJ before lUo amendment tlieicof n 
apiK-al 1 ly fioui 

(1) tlio dtcision ol \ single Jud^o iii itll ci«c4 other than 
{/i) orders las^pd in the oaiici e of roM'iou il jnn diction 
) ‘■elite ucc« or order* j cd in tbo rxcrciMi of the i owi r of siij criiilciidcncc urt Ifr 
S 107 of the Go'erument ol liilia Vd lUlu, 


Clause 15 — Note i 
1 The old clau o nn a» follow-, — 

tnd VC do further ord iiu th it in »{ pt-il 
»haU lie lo the h3id High Court of Juduaturc 
itbort Willnm 111 1 lugal from the julguiLut 
(not l«iug an order made in the cstrii o of 
reviMonat jun^dlclion and not Um(. a lu 
tciue or Older jah el or iQiJc in Iho ixt-rci e 
ol the power ol utKrinleiidt.nca uutir the 
piovislonh ol S lOi ( { the Govcrnuuiil cl 
lulls Vvt IJtu or Ml llio cxcrcnc of iriiiiiiul 
juri-diclion) ol oiii. Jud^i of Iho siil il>i,h 
Court or Olio Ju Igc of aiii Din ion Couil j ur 
ruant to secliuii 13 cf the Mid tociti I Vet ml 
that an apjx. il shall at o lio to the mM l(i|,li 
Court from the judgniciii (not UmgahcnUnte 
or ordcra* aforisat I) ftwoirin reJnIk' I 


the III llvh Lourl or of sinh Uiiis'^o 
Court wltiicver Mich Judge* aro cijujllf 
dmdsd III o] inuMi aud douot iiiiouiit lu iitno^ 
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(c) «cut^ncc$ or ouUr'i j 'i<>s«d iii thq cxurtl'e o! (.niniiul jun-ili^tion , 

(i) tho Jl I'loii V ( tl)0 '^inor JuJco where the ooii^titutsu); a Utnih o( tNto 

Jmlfic* «liiIfreJ 

The efl "0 "gl't of II |icil igaiiift 

Ic^i JOB' wf ^(.lUics that the ease is 

a /tt ere for . senior JuiJgo whcio the 

Judges con lilutm*. a 1 ciich diflir h»s Uou taheu !»■»% in mow ot the iicwlv anioiiclccl Cl 3o 
I! fr I Hid tin re M n no ivs\vi.r 1 1 ^rtlit i n.rlitic4te in such i iise ^ 

titer the initndiiuiit emie ml i force there trove n conflict f opinion a« to nliothur it 
halt ret to ih elite i flcit \i<ot hwi. 1 1 tin. High Couit of Itoinl v\® it hid such cflcct so that 
no 111“ it lj' ai-'iii'l I jiiJt.inenl « f i singlL JuIrl in vetonJ ipieil filed if ter the amend 
meat It; Jhe «i. vine ./ the rrinj >l« evrjifnilt. The Jligh Court's oJ Calcutta* ind Madras* 
held cu the < thcr li ml th it the iniindiiicut did not oiH.r«le ii.tro«iettieelt so as to ificct the 
right f all'll »hieh hid uiriii 1 in ri ]>cct of suits instituted prior to the imcDdmcnt 
ItcQtdiiist tU Hich t.iiirt i f Vllihilsid* »lJ juJRiiu iil4 dcin Hcd ifter the anieinlmout were 
gottrncli.' tl am. i dc 1 i latise Imrdtrti ct tin.. sOiillict it rc.l the clinso wi» i.^iin 
amciilt 1 ani il < \ il on ir aft* t ths hrst Us of td tU lt> 1 )20 h vro been addc 1 


2 ‘Judgment meaning of 1 he dUimtiOil of the noid JUltuicnL giicll m S 2 of 

tho Lnil I'rjceiur. « -.1 is i,t i ii.l f r lU lonstrustion of the lunn n n<scd in fht Code and 

i« not alilu Ilh t. tile Ictt r I it lit ‘ Then is no definition of the ivoid iii tlic Letters 
Palcnt III! the ..tlier liind n em I hisoUcu ustd in dincciot scuse* in the lariouo 

sUtt'e Thus tills el HI c n c » the » ■( jucfROicnC nhiKtl SJ uses tJic iioiJs jutigwent, 

dcstce or jrde uil(.l jri iho w ri pclinmnrs r mtcitotuton judgment decree oi 
Older 1* Till h il jr It > • > l« > il U coiirint of o{ tnieii >» to tho (rue inecrprctACiou 
ofthettod J Ui I I I >s u i i nth )>■■« In Oia'idru Cheit. lint/ 1 Jfaliiiinder^ 

Ijt 1 ]t It ‘ CaMsj i here t stneic Jn Irs oi tbo |[i,.h Cuui t had J issccl ju order refusing to 
tniQsujit dll iidcr of Her 'lajcsis in c >iiii<.il for execution then Loulbhips of tho I'nvy 
Council said Mr JusCi e I'onDiex h id in fact excnisc f a jndici il discretion and lud come to 
4 decKion of ..ri It iiujoit lui e iilnch if it reiuaiucd, noiild cntirclv coiie2id« aiii/ njhU of 
Kalisuuderi tu an cxioutioii m this suit ’ ind thev held that the urdci Mina judgment * 
This honeier uas nut v complete dcbuition of the term In Bltojt Lfil \ The Da^ore Teinj^le 
CemnitlUc* their Lord hips of tho I’riw Council ohscncd that the term judgment lu the 
Tetters Patent nil luc 111 civil cats i ifeerce uid not t ' judgment in the ordiuin «CQsc 
The High Court of MUhiLad his distinguished this • iso on thu nceund that their Lordships 
must he dcctiitd t hats made tb d trsation csfoiicd to mtli icfercnci ti Cl 'll of the 
Tetters Patent and act uith rtf r I • t ihi Cliu c * 

We soil i< ist.ii t discus fti \iuu of the s it Us ]( (.o ii cs on tbi (uusC oil 

tLCOrJiuR to the High Csiuil ot \Utliabid the posiKioiis d this Liausu uc (.uutioUcd 
ba the Code of Ciiil Procedure and tho right of appeal under this Llause is icstnctcd to ca&es 
Mhitb art jipealaMe under tbe Code ♦ Butin aliler case of the same High Court.** the 
Mew 111 ’5 'I id If 1 {ditcu sed bclouj hae been adoitcd Thu view has been dissented 
from b} the other Iligli Court' See Note f to S 104 an<f lU I the eases iitc I below » 


Tho lia ling (asc m nbal may 1 c c illcd tbo C ilcutt t mcw is to the uicaiiiiig of tho 
wo/d judgment it Th» Tusiiee, / / Ihfi Pi ue J^r CatcMa \ TheOtji-ulallra> Co * )» nhich 
Couch C J defincl It as meaninj. i decision which o/jeefr f/tc lairifs of the 'lucstiou between 
the patties bt dctcnmniug some ii„ht or Iiabilitv Itmivbo either i celiinin viy oi iiitcrlicn 
tory, the difference 1 etwecu them Icing tint a final J idRincut dcteimines tlic whole cause oi 
suit and a preliiniuatj or mtcrloiutors judgment detcrtuincs ou)j a p irt of it leaving other 
matters to bo determined ’ The r ..ht oi Inbilits must mciii some light or liabiiilt which 
19 the subject matter of controvtisv in the ait or j rotiediiiT It ha however been held by 
the same High Court purporting to follow the case of 7 » c / ivficc , o] the Fence for Calcutla 


1 (1929) 1J29 CjI HU (820) (F Ji) 

3 (IJ29) 1923 Bom 371 (371) 52 Bom 703 

4 (1929) 1928 Cal CIO (Oil) 

5 (1J2)) 1J2J Jr id 381(382) 02 M id 3GI (S 11) 
b (1929) 1928 HI 709 (709) oO \ll Sfij 

Note t 

1 (1924)1921 Mid 597 (597 598) 17 Mad 31(5 
la(U33) 1933 HI 2o2(2G1) 

2 (1325) 1 ‘20 P 0 155 (150) (F C) 


3 (1U33) 1 133 HI 202 (203) (F B) 

4 (1893) V) HI 3oJ (302 303) 

(1H94) 10 HI 443 (449) 

(1832) 14 HI SOI (301) 

4» (U23) 1923 HI 44 (4o) 45 HI Oa 
> (IJIG) IJIo Mil 883 (sol) 33 Mad 1190 
(1322) 1322 Lah 380 (383) 3 Lalt 183 
C (187>) 17 Sulh W H 3i 4 (370 372) 
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Letters P\te\t Appeal 


App. 


tliat an order gr-iuting!e^\e to sue under Cl 12 of tlie Letters Piteut? or au order settiag 
aside an abatement^ or an order rejecting an application for a judgment on adinisaioiis under 
O 12 R G ot the Civil Procedure Code* is a judgment, on the ground that tUev must be taUii 
to determine some nj7i< TliesC decision-, it is submitted cannot lie supported eieii on the 
basis of the definition which tliej purport to adopt In none of these ca«es are the iirnii 
af fecit 1 and there is no deterinmalion of am right or li ibiliti " hich is the matter la con 
Iroiersy xn the iuit or iwceedinj In Ebrnlitm a Faelraxxxxa Sr /am w Garth, C J espte<«ed 
the Mcw that the word * judgment means i judgment or decree which deci<ies thocaseone 
wai or the other in its cntireti and that it does not mein a decision or order of an iiiterlocu 
ton nature which mcreli decides some isolated point not affecting the merits or tho resulti 
of the whole suit 1 similar new was adopted inthcciscs cited below In JIf Brx}! umin 
\ RomricA- Z)a« t* Maclean C J was of opinion that the definition of Couch C J wis 
lecoming classical bait that it was not eshaustaiet* In Bro/ojopal So / Surmaui diiar 
cUaxidra Blxatlacharxja I L R oC Cal 13o P 11 it was held thit the mere fact that an order 
puts III peri] the fiiialita of a deci-ion giieii la a [lerson & faiour doe, not of itself, make the 
order a judgment within the meaning of this clause It w is doubted whether such orders 
a= an order setting aside an abitrment Or an order giiingtcaie to ippeal could be considered 
a a judgment 

The definition of Couch C J giacu above has been arceptel gcneralli in the Bombiv 
High Court I* 


The earliest attempt to define tho avord judgment as u^^ed in this clause w is niaJs 
bT the High Court of ^Iadraa in DcSoora \ Cotet and it wi, held that it meant anv deci»iou 
or (lotcrmuiation aQcctiug the rights or mteresU of the suitor or applicant It was al o 
pointed out that it was not po sibie to pre cnbe anj limit to the light of ippeal conferred ba 
this clause This definition ha« however been considered to be aerv wide ind has not been 
followed The leading case <3u the point present m the High Court of Madras is that of 
THl/ftrflJit flno a Alfifjtipia I L R 35 Mid 1 (P B) Inthatca»c Sir Vriiold White C J 
lail down the new tint au ordet n a judgment within tho meaning of this cliuse — 

(i) it Its effect IS to I it axi end la the ti4ti or pncrediaj «o fir as tho Court before 

which the Slut oi proceeding i pending u concerned or 

(ii) if the non eoxnilto ice Iherci iHi will haio the clfccb of jutting in ciia to «uch suit 
or proceeding or 

(til) if It Is pas cd on in iude{>cndcnt iro ceding whk h ■' iiicilliri to the suit (not 
instituted is a step towards judgment but with a new to rendering the juJj,iii(.ut 
f//ccfiie when oltuned) c J inordcrou au aijlicUion for tonijwriri iiijiiii ti i 
or lot tho appointment of a rccciiei 

In ColafcfjOJi 1 1 SrtiiiraJ the High Coutt of Lihoro wis of ipinioii that the 

teem judgment included ana interlocutor' judgment which decided «o fir a the Court 
pronouncing it was concerned, whether final)' or teinioriril' un question Uiatorialh in 
issue bcLwccu the pirtica and direcll' Affecting the subject in liter of the suit In Riiffi 
Sinph V Saniidf,** the same High Court adopted the aicw of White C J , of the SladtJ* 


High Coutt 

In AruiuiighaviChritiii Kaiiappa Chetl tho High Court of Riugoon hold tbit 
"hero an appcallics from au order under O 43 K. I of the Civil Procedura Code the o:dc» 
niiisl be tikcii to boa judgment within the meaning of this Clau e In UiyaJ-Jmi Jitonios 
\ ilurngappn Chelly^*'^ lull Rcuch of the saiiia High Court hia held dissenting from ib» 
MOW of W hito C 3. that tho word judgment ' means and is a decree in a suit 1 v which 
rights of the parties at is'UO lu the sou ar© determined V fin al judgment i« i decree in a * 

’? (Ib'H 21 Suth W U 303(3071 U (lOQ-Ji 2 In J C u lai (Us) ThisuthcM^ 

S (1922) 1J22 Cal 333 (asC S3T) 49C»lC2 ing c i e in I omlav 


7 (Ib'H 21 Suth W U 303 (3071 
3 (1922) 1J22 Cal 333 (asC 337) 49CilC2 
•) (1920) 1020 Cal 1C3 (ICl) 

10 (1878) 1 Lit 531 (53t) 

11 (WH) 8 Cil 147 (11") 

(1030) 1030 CaU23 (G2a) 57 Cal 73i 
(1910)1919 Cil GoT (CC^) The lest lud 


(inOJ) 2 III) tus 150 111) 

(lb *0) U liom 5>j {55sj 
(1932) lJd2l«?m 13i{l3t l3j) 5 1"’ 
15 {ISOC 07) 3 5I id II C U 3H C’s') 


down in 35 Mad 1 was nijlnd lu ic (ij20) IdiO I ah H’O f12<) I Lih 3*'^ 


12 (1901) 3 Cil W N 781 (79f) 

13 (Sto also (1922) 1922 Cal 172(171)1 
(l‘>2C) 19.0 Cal '412 («43) 53 Cal77f 
(1929) 1 I >3 Cat 21 1 (214) 50 Cil 135 (F 1 ) 


IS 

in 


Oi. 

)- 
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l' «liuli Ml tl c iintiir* at i-vUf tluriiii trc UicuUil Vjrcliminm or iiitciloculorj joilgmcnt 
K a .Ic ICC 111 a vuit I \ wliuli tilt to tlic icljcf tltjmiil m tlic 'Uit is dtciJcd but under 

athiih (uitlu r I'liKi I Jiiig' lie iittC'.stTX I cfoit. tile Milt in ciitnct), can be detcniiuied . 
Sci. < ihcr .juf sliou ui 1 oidcrs ail 1 are not juiigmeul«” 

Tlie lli^li tiuil ol I'ltiu-* Ins iloitcd tlic Mt» p{ tlie tilcutli Higli Court as 
esj U'sf J in tlic CISC ol iJn }o t.p/aJ Ecy Biinuan n It. mil to alovi 

\n ex null] itiuii tl alt llu . isis on tlit. suljut giss to sliow tint the tc:>t ipplisd by 

^\llUc C J 111 rH/jarji-i ilac I < ise atlonU tbc I «.st sohitioij of the coiillist of decisions ou 

the isMul \n examination ot the onlfrs siccibed in the CiiiJ Procedure Code as being 
a] !< liable also sho«< that the Iigislilurc m miVing those proi isioas hacfoltowcd pcmciplea 
whith arc uial.ici Us to tho»c laid doixn hx While C J Ihus tho oideis leleired to in Cls (p) 
to(<)siI U 1 ol L, 4^ (- 1* C are leilli ordiis in OHii/Zari/ i iiwfCi/iiijj instituted with a Mew 
to niitc the judgnicnl that in»\ t.e ulliiuatelx ohtiiucd iffcLliac The other clauses specify 
srdcrsMhKli 'ofii is the Ciuil is coiiccrned will hare the effect of putting (in cud to the 
suitor ]ivt>liiig It Is thiuliue sill mitted Ih It tilt lest applied ba White, C J la correct 
cnjruKiilc Th< iis<.a ui u hit h the orders hate l■ccn held to be judgments hate all been 
xruujel leloii va is to 'how that lliet tan all I e aupiioricd on the principles laid down m 
rufjiroio i'ao* tasi though the rei'ons lor the decisions in the tariouj cases differ 
coiisiderabl' 

Ordirs >rli<-?( liO't 1 n r IrU to be y»J/ine»(> and iihich can Ic supported on the 
jrcuud that then liaii flir . ilttt • f /iii'intf on end lo tht suit , r iTocitdxnj so jat as the Court 

KeJ> rt i» 1 icJi till mil i j r tci Itui is / 1 n fin/ «» t necrued — 


niiiilii I (i II t iiiitiitii I lilt Is ittiiig bid for uinitif uiousiicss :t 
. < >1 li t ri fusing i > idd iitsi sti\ I irtio in a suit under b ‘Ji of the Ciiil Procedure 
Lode ** 

(41 Order refusing to Olow a plaint to be tiiicndcd and disinissuig suit 
14) Older refusing to restore suit dismissed (or dcfinlt See Note 12 to 0 9 R 9, 
CiMl I’roecdurt Code 

{'j} Finding on a preliminart is'UC ttlneh Ins the effect of disposing of the suit 
(C) Order t ining or aincnOnig i deerce ^ 

(Tj Orlcr dismissing i cliim petition under O 21 U O'! of the Livil I’roeeJuio Code 
The High Court of Uiugoon has, houcici held tint sUch in older does uot 
{letdit the d< t( imin ition of tho lights if the piiiits in a arparato suit iiid 
tint thoiefiaic 11 I II 1 I yn / iniCKf 'I It is ul luittcd tint tills mom is not 

jrre t ■*> fir • th< < onrt in ivIn li th ilaiiii iii> eeiliii„ is pending is 

L(|UMUi.d tllL Oldi I ih lilt juts JU end to Ills ptO.edlllg 
(Is) Older lejeiting an ipplication to t< t aside in aiHlcmcnc if i suit ui lefusing the 
Upli Uion of the issigncc of tho pUintiff to U ill >\Md to continue the pioseed 
1 Sc« 'etc 14 to (> 22 R ‘J >ml Note 2l ii O 22 H 10 
liiiiil lloiMii), the tvithdiiw il of i sUil Mill; libeiu t) bring i fresh suit oi 
irfi t ti isi(ie in oidei ilioitmg soeh iMthcli iMal See Note 40 to O 2d, 
H I 

(K)<>idei irlu iii„ li iti- to 'Oc m jirwn poM/fru Sir Note & to O }J, It *5 The 

de ision lu the 1 I i> tiled I elott®' tli it an oidoi alloMing in aj i lication foi leave 

to suo 111 f rii a paupiii'i is a judgment is igauist the pimciplu of Tn/^ai am 
J a s (. a s ind t iniiot I ( uscpte I Is Lorrect 
(11) Older dismissing ipplicatioii piatin^ tint t1i< Court niii lu Lite i sum of money 
as sccuriti for the costs of in appcil Set \ te 14 l O 41 It 10 


20 (1J33) IJJJ Pu 13J (142) 12 Pu 202 

21 {10ls)l-Jls Cil SjS(i,01) 45 Cilin The 

tcsilud doMii 111 JiAfadlMisip 
jilicd 111 this Use 

22 (1J27) 1J2T ltin„ IBOdao) 5 lUng 204 

23 (1027) l'J27 Rang 154 (155) 5 Ring 115 

24 (1930) 1J30 Rom 202 (203 205) 

(1023) 1923 Alad 41 (44) 

(1928) 1923 Rang 20 (21) 5 Hvag7b2 Older 
deciding question of jurisdiction on 


I picliiuin 111 issue 
2-> (iy2J)U2'mil 201 (2b3) 

(1009) 2 Ind C is 294 (205) 33 Bom 210 

(See also (187 d) 12 Bom II C R 129 
(117) All oiilei b) a single Judge 
of the High (jouit rsiersiiig a dect 
sion of Commissioner for tabing ic- 
counts IS appealable ] 

2C Set, Note to 0 21, R 59 
27 (1926)1925 JIad 107 (lC9) 48 Mad 700 
Reasons not clearly given 
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(12) Older tcfu«iu^ ta vet %&idea ds«mi<ibAl oJ in Apj>ei\ foi dclinll 

(13) Order rcjectJUg an iiiplicition for leave to file a memonudum of cro-s objectioos 

111 fortna pau^tris 

(14) Order Tcmanding the ^7llOlc> else to llie loxitr Conrt for disposal 

(15) Order refusing lei\o to appeal in/orma pauperis 

(IG) Order triiianiittiDR*^ or relu-ing to trin'init^ i decree of the I’riry Council for 
execution 

fl7) Older refusing to extend time to fornuli sccuritv under 0 45 It 7 See Isote 10 
to that Rule 

(18) Order dismisaing i amt for want of pro ecuttou ** 

(19) Order of transfer under Clause 13 of the Lettci» Patent tccording lo tlie 

High Court of Calcutta such id order is not a judgment tnasniuclt as it does not 
affect the tnenta of tha ca^e Tshich la necessarv atcotdang to the dofiniUonol 
judgment as accepted bv that Court ^ 

(20) Order refusing to set aside an award ^ 

Orders liaie fceii Tiefl to be ‘judgments and tihteh can be suppoited o\i the 

ground that the non compliance there»citk tall haie t7ie e/feet of pulling an end fo the suit or 
proecc hug — 

(1) Order asking plaintiff to elect to frocted against some oiiJv of the defenduils 

See ^oto U to 0 1, II 3 

( 2 ) Order asking plaintiff to luruihb security for the costs of the «uit See ^oto 14 to 

0 2o, R 1 

is) Order iinposiQi conditious for graotiog leave to defend a suit m wliioli a summons 
IS |«suod uuder Cb XIII 4 of the Rules of the High Court ^ 

Orders iihieh haie Veen held lo be judgments and nhieh can be s ijiiiorle I on Ih* 
gtound fhaf ffirv are pmsci on nnuffnry proceeJiag sustitiifcd iiafb o iieie lo Tenderuij lf»» 
judgi lent tn the suit or proeee Isug ef/edue when oblanted — 

(1) Order appointing a rccoiier 5cebote53toO tO It 1 


• ^ . a Court ol 

llombay an order refusing to grant a feniporatj injunction H not a ji» ls™otit 
See Note 20 to 0 39 U 1 

(4) Order directing j aj ment of a certain »um as maiutenaiico to a party I'cndmg suit *l 

(5) Order under S lO of tlio Code rcfusiog to stay a suit 

(G) Order granting or refusing stav of execution of » decree *3 Sr* also Note 20 to 

O 41 It 5 

. . 35 {192»)l924 Mad90(Jl) 47 Mad 13G 

{1923) 1923 Mad 44(11) 

(1921) 1921 Med GS7 (C37) 

> ^ ** (1000)23 Mad 32J (341) 


deci>-ion on the r^iie«tion oflimila 
flOD 

(lSjl)14Mad 400 (407) 
h02i)l<)21 ran'4G(339) 

[';rrnhoA*ffe23fr. 0 41, R 33] 

31 See}iPte 11 lo O U. 11 1 

(Seo nUo (1031) IO 3 I Uad 19d (103) 
*^3 Mad Ofi Right of ippral as 

2 n9a0)19'’0 J*ili C74 (i7') 11 Lib SC5 

Order Iran-initting order In conucil 
for < xieutioTi 

TI ‘'fo Not. Ifi too 4% U 15 

^t (1920 P»24 Cal 1023 (la’C) '^1C»I''05 


87 (ini) 1931 Rom 125 (127, l2') 55 Rom C- 
(191B) 1918 Calm (192) 45 Cal '02 

38 (192G) 1920 Cal fiCS (fi70) 

S’** (193M 1935 Cal 55 (37) 

SJ (1930) 1030 Cal SOI (801) 

40 (1925) 1925 Mad SSg {’>bl) 

41 (1025) 1925 Mad 443 (443) 

42 (IJIS) 1013 Rom 85 (37) 

(1935) 1035 Call (9) „fu.fnr 

48 (1922) 1022 Lah IV (IVJ) OrJ<'f * 



III. 


LliTTI P\TIM AlPJ 


3135 


\n enler which « diene m cRoit or which (onus put of u judgment will 

M course ho i ‘ judgment" nilhiii tho inttninged tlieclinsD md ipjeilible is such 


3 Orders which are not ‘‘judsments ” — The followiiig nee anioug tho orders which 
luTctoen held not npjcol iblo ns 1 jn tgmont * under thn clnuco — 

(Ij \n order gr in ting (rn\c (« sue jn n jaujicr * 

(1 \) Drier ‘InTing suit under S 10o( thoColo*' 

(2) tn Older ^riuliiig lenne In lie tmd s lummiri suit nnJcr O 17^ 

1 ut the The High Cnuit of rpimhan hi-. tnUcii a toiitrxrn men 
I'j \n order ruJucing to n vole k me to sue which hni I ecu granted ’ 

M' In cider ri(u-.)iiK to diroit the Ikccucr in in«olveiiev to give eciunty for the 
coutiuuMKC of «uit fih I bv the del tor* 

ij tn order r< (uviiig to frame in i»«ucS or to trv in i-sue ns n piehuiiunr) is»uc® 

<Ci tn nihr rcliiiing ]< tve to file wntUn 'titoment after enpirj of the tuna 


(*i Vn ordi r 3l]( e inc or refusing miu ndnuiit f i jilnot * 

(') \ii Oder triii-i nMUKiUlendiiit i- j 1 iiniifl 
(0) tn order iddiiig a pirtv 

itO) Vii order refu-inc t nt nn dik ii I iiit l>n injiiii) lion (ruin | rovci iitiiig i -uit iii n 
C'urt " 

(111 \n order dincrins « i«art' to pro-luec njd illow in-pcctun of doonment* 

V2l \M ' rctUMUR t itv VV inijotJOU*' 

(Idj til 1 I I III n . itmi ullc.,iii<n-. in piciding. Is •.(. iiic' iloiH 
J4 Vi rlirriMi iiv ln'Ct' » uiidir Ur I IQ >iid lH of the Higli ( nurt llules, 
Dombaj 

i‘ 5 ) Vn order Uircctiug securitv iiudcr O 3^ It O'* Tins would hen judgment' 
aecordiDg to the test n||>licd bv ^M)lto, C , J , in TuljaTaviPuo’h case m'lcmuch 
as It Is au order in an 'iiicilhr) proceeding instituted with n view to lender 
the judgmeut effective In view of the hull rcncli decision in \ I 11 
Itarg 41 tdoj ting the Midrae View the correctness of this dccniou is open to 
'lUOtlOD 

(ICI tn order directing'* or refU'iug'’^ (he i<«uc of a ciointnissiou for tho exiiiiiuation 
I nitnessL. 


an order of nd mkrtm si m 
^in2'’| rJff'l T ah 42 k (42kj Ordii priuiing 
slit 


llOlCf 1‘JIC Mad 71^ (74’ii 
(102!)) 1J2'J Mad 107 (1J'?J tpid igniiRt 
lieluninii^ decree — hoitber jrr 
(cedingc insiiton tertTiii teiins — 
dudgiiu lit debtor dissntisfieil by 
Urms iinjioscd apjesling — Apiralw 
111 t muinlnmnl If 

ii (I92o) 1'J2S Halit. •’Of POI) Order itiiKlruid 
ac Uing in {fleet a decree 
(lyll) 1914 51 id 418 (4in) Order as lu eosts 
incident'll lo a judgment 
{fOlOj 1910 M-id 078 (GTk) 42 Mid ^2 (P H) 
Order passed on a icview of li'ilion 
by the tixing ofllcer 

(1914) 1914 Mid 218 (219 219J Vn ordit 
awarding costs 

Note 3 

1 (19.3) 1925 Mad 1C7 (lb8) 4K M id 700 
(19.C) 192C Hii)gllO(lll) 4 King 20 
(1«30J 19’0 Hang 2..9 (. 02 ) 
li (1935) 1935 lUug 73(1) (78) 


2 (1015) 1915 (.al 771 (771) i> (. al 73 > 

(I H>) I'HS King 245 (24b) 

2| (1 132) 1 rl2 I fm irf (1C5) 5C 1 om 2o8 

3 (n27) 1<I27 Mid 3J6 {84&) .,0 M id 770 
1 (1031) l<t3l King 280 (2SG) 9 King 478 
/ (inioj 8 Iiid Ci« 340 (dl2) 35 Mad 1 

(lft78)4Cil53l (534) 

0 (1909) 2 Ind C m 150 (152) (Hoin) 

7 (imn) 1919 Oil 97 (99) 45 Cal SIR 
s tl9l9) 1919 Cal 904 (90G) 45 Cal SOa 
(niTjl^lT Mid 3o0 (350) Hefusiug leave 
to nmciid 

fl92 >) 1 l2o Koin 159 (ICO) Amending title 
of pliiiit— Relates only to piocedure 
9 (1020) I92G Mid 5o4 (555) 49 Mad 539 

10 (1930) 19’0 Mad JS7 (J87) 54 Mad 191 

11 (1920) 1920 Rom "oa (311) 44 i om 272 

12 (1872) J i oin H C R SOd (401) 

(1909) 2 Ind Cas 1G7 (IC7) (Bniu) 

13 (1927) 1927 'Mid 409 (410) 

14 (1920) 1920 ■'fid G4 (D4) 

lo (1921) 1921 Rom 320 (321) 15 Horn 423 
IG (192 .) 1925 Ring 207 (2GS) J King 307 
17 \l« 09) 2 Ind CiB 167 \168) (Rom) 

LDiit ec (1005) 2S Mad 23 (31) Dia- 
sented from in 3a Mid 1 (b R}] 

19 (1920) 1920 Cal 894 (895) 

(1934) 1934 Kora JC3 (399) 

(1925) 192> King 290 (201) .3 Hang 293 


I 
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(12) Older refusing to s,ct iside i dibiuu&ii of in afipeal for def lult, 28 

(13) Order lejcLting an ipiilitition Iotlea\e to file a memorandum of cross objeclious 

m/oj»«a pauierts w 

(14) Older remanding the wholo case to the lower Court for disjiosal 3* 

(15) Order refusing lea^o to appeal forma pan pens si 

(1C) Order traiismitlingSS or refusing to tnusmitSS a dcciee of the Prny Council for 
execution 

(17) Older refusing to extend time to furnish sccur]t\ under O 45 R 7 See Note 10 

to that Rule 

(18) Order dismi ssing a suit lor want of pioaceutiou S4 

(19) Order of transfer under Clause 13 of the Letteis Patent Sa According to the 

High Court at Calcutta such an order is not a judgment inasmuch as it docs not 
affect the merits of the case winch is iiccessirr according to the definition ot 
judgment as accepted by that Court 2A 

(20) Order refusing to set aside an award 27 

OrSen uhxcli bate heen held to le ‘ juJjmenh and uhich can be suppoxted ontl* 
(jiottnd that the non oowphanee thereiiith uill hate the effect of p illtno an en I (o the $H>t 
preiceeiUnj — 

(1) Order ashing plaintill to elect to procred against some only of iho defend ints 
See I7ote U to 0 1, R 3 

(4 Order ashing plaintiff to foruisb security for the costs of the suit See Note 14 to 
0 25, R 1 

(3) Ordenmposing conditioua lor granting leave to defend a suit in which ii summoDS 
18 Wsuod under Ch \1II \ of the Rules of the Ifigh Court 28 
Orders tchieh hare been held to le 'judyments' and nhieh can le x tpporfe I on the 

71-ith a aeiv to rcnderuti the 


, * ft Court of 

llomhay an order refusing to grant a temporary injunction is not a judgment 
See Koto 20 to O 39 R 1 

(4) Order directing payment of n certain »uin as maiuteuauco to a j utv pending suit 
(7) Order under S 10 of Iho Codo refusing to slay ft suit 

(G) Order granting or refusing stav of oxccution of a decreo'*® See also Note 20 to 


0 41 K 5 


23 (1924) 1024 Lah 412 (412) 

(i92o) 1920 Lah C17 (CI7) Order rejoctiug 
an apphiatiou under O 41 R. 10 
2J (192C) 1920 Mad G50(G5C) Right of "ppcal 


35 (1924) 1924 Mad "0 (91) 47 Mad 13C 
(1923) 1923 Mad 44 (44) 

(1921) 1921 Mad C87 (037) 

(1900) 23 Mad 32 J (341) 


30 


docisiun on thu (jnestion of limits 
tion 

(1691) 14 Mad 40G (407) 

(1924) 1924 Tat 33G (1CJ) 

C^re rtfio Nrfe 23 fo 0 41, R 33) 

31 Ao/e ll toO 44. Jl 1 

(Boo al 0 (1931) 1931 3Ial 193 (193) 
ri Tifad 245 Right of appeal as 
sumcJ) 

92 (1930)1990 r*.ah C74 (i77) 11 Lah '‘C5 

Order Iraii-milting order in eoundi 
for (.xicutioii 

31 Vo Koto 1C to O 45 U 15 

94 (1921) 1024 Cil 1025(1020) MCal^OO 


(I91B) 1018 Cal 191 (192) 45 Cal GO! 

33 (192C) 192G C il CCS (070) 

S^iadOlS) 1935 Cal "S (17) 

89 (1930) 1930 Cal h03 (fOI) 

40 (1925) 1925 Sfsd 5=^0 (5a7) 

41 (1925) 1925 Mad 443 (443) 

4i (lO'l’i) 1933 liom H5 (87) 

(1935) 1^35 Cal 1(9) 

43 (1922) 1922 1^11 195 (1^^) Order nfu.i R 
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\n ^^1er ich an out tt tn a Jctr d iti Ha t or \ In b forms i it of i judgment will 
of <oi.r s W n judgn cnt witl in tl c niianing cl tbc ritu c ai J anealiblo is si <.b 

3 Orders which are not judgmenU — T] c folio lUR aio an oi g tl a orders which 

haroUrn held i ot apicalablo as a jnlgmcU uidcril clau a — 

(1) \n order printing loaac t sue isapauicr* 

II \) Order tlavi g su t ui dcr ^ 10 of tl o C 1 •* 

(2) \i order t i g leave t del d t sUtni lar « 1 1 Jer O i ^ 

I ut tl Tbelliglt It of l<oinba 1 fiVo acoitraravc ' 

■') \ I rder r fu i >, to r obo le lao to < le I 1 has toe g ai to 1 ‘ 

i \n cid T I fa ns to d le t ll e II e aer i ti soUenev to g vc c « ti for the 

c I iiai e of I t fie 1 1 \ the del tor * 

\i ord I tu j, l IriJ e a Uc® or to tr an i ue as i irel lui ar\ sue 6 
C Vi 01 1 r r f I I s I I f' r tt I vie ne t after csi ry of the t me 

n V, 

Vi Old r all a lus l i, nd If ll i t * 

( ) Vi Old It 1 K 1 fen I I |' « H ^ 

(0) Vn orler id g i (art' ** 

101 Vi order efu ni. I r t I 1 I t I f j r c U g mt in a 

i rnjM C urf " 

nil \n order d c» i g {at I jfoluec a I Ho |e t n f 1 ne f« 

P \ 1 refu Hk I 11 A )*s t o " 

p \ V, V fl l u I ns [Ic d g u 1 H It 

u I ^ 1 t ou I 11 10 I 1<11 of the W gl (n rt TluJes 

Bomtav 

el Vn order direct ug recur t t uder O Is R '® Tl ould boa julgmeit 

aceord Dg to tl e lost afipl cd b) ^^b to 0 J 1 1 7 Jjara 1 os so nasmuob 
as it I an order in an ai cillarv proeeci ug ti at tuted witl vevto tender 
tbo judgment cflc tire In ticw of tbc Iiull Peneb Icos on lu \ 1 R 1029 
Itai g 11 adoj tiiig tl 0 Ma Iras a cv t)o<orre<t ess of tb s dee on i open to 
juo«t on 

(1C| tn order direct or refus g*^ tl e t uc of a comm sa o i fo tie exasniaton 


an order of <itf t r i 
0''2 Uj 2<I lab 42a (42 ( < rl b b 
slaj 

IDul ec(lJ21)1921 Jour 3* 3) 

Xnd C ‘^0=1 (eos) CMad)] 

12 1 B e22 P2C) 3 Hang 2 bo 
an 0 tuts of se 

(IJIO) IJlCMad 45 I 4 
11''2I)1J29 IJ (is Vpi<e-»l ga nst 
1 el 1 n le r t i-artbei n 
eed ng i e e rla n te n 

Judgi nt IcUor d t fi 1 by 
i rms ni o cd pj 1 g Ipje t 
t nintn a If 

44 (192&) iJ'^o Ita u ■’01 ( 01) 0 d r oi Ir 1 


Order pa cd on a l 
by the t ixiug officer 
(1914) JJ14 Mad 218 (218 


(r II) 
c V of taxat on 

21 ) Vi ord r 


(1015) 191j Cal 7 1 { 1) «a (. I 3 

(I 4)1 la It Dg 245 ( 4 ) 

(I 32) 1 » 2 I m ’id (ir5) r 1 on 206 
(I 2 ) 192 Mad ei (B4S) 0 M d 0 

I (1931) 1931 u ng 2br (230) ) Ra gift 
o(|H0)8IldCa 3i0 (81‘>) 35 Mad 1 
(is 6) 4 Cal ^31 (534) 

C (I OJ) 2 J d C a luO (1 j 2) (3om) 

(1 I ) 1919 Cal J (99) 45 Cal 818 
ft (1J19) 19U Cal 904 (X)G) 45 Cal 30o 

1917) 1917 Mad 350 (3.a0) Refus ng leave 
to erne d 

(19’ ) 192, Bom laO (ICO) An e d ng t tlo 
of lia ut — Rclal s only to i o edute 
192C> 1926 M U 5 4 (j 5) 4J Mad a3J 

10 (19 0) 19 0 Mad ny (js ) 54 M d IJl 

11 (19 0) 1220 Horn 09 (til) 44 I om 2 ’ 

I (1872)9 1 HCR 3U0l) 

(109) Ind Gas ir7 (ir )(C m) 

13 (I ft?) 1927 Mad 40 (410) 

U (I 26) 1920 Mad C4 (C4) 

1.* (19 1) 1921 Lorn 320(321) 15 Born 4 3 
If (1 2 ) 19 J flaug 20 ( Ob) 3 Hang „07 
1 1 0 )2 I d C s 157 (158) (Lom) 

tJ V tc (190 j) 28 Mad 28 (31) Dis 
senicd from lu 35 iUd 1 (1 1 )] 

Ift (IJ 0) 19 0 Cal S94 (b9a) 

(1034)1931 Tom 1C3 (Ic ) 

(192a) 192 Rang 290(291) 3 Rai g 293 


00 

g20 
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(X7) \n order directing tlie Ofliciil Referee to Ascertain tbe alme of the plaintiff 
ind tahe accounts'* or referring hack Ilia report to the Ofiiciil Referee for a 
further consideration 

(18) Vu order gia lug directions to the Commistioncr 21 

(10) \n order directing a reeencr to adaancc nionej to tho guardian ad lilem of a minor 
defendant 22 

(20) \n order directing the suit to proceed dismissing an application to take the plaint 

of! the file of the Court 23 

(21) k finding on a prcliminar> i»sac aUoiLtng llu sutt to procrciJ after disallowing an 

objection as to stamp2* or as to tbe uumtaiuabilit} of the suit 23 

(22) \n order admitting evidence 20 

(23) 


failure to gi\e seeunla in time 22 

(2J) tn order refusing to excrcice inherent powers Under S lol, C P C20 

(22) Vn order setting aside an expaite decree 2* 

(2C) An order restoring a suit dismissed for default 33 

(27) In order granting or Tclusing a eettificaie for lease to appeal to the I’rirj 
Council 31 

(23) Xn order refusing siaj of caecutiou under O fo R 13 33 

(20) An order po»tpouuig silc 33 

(30) Au order refusing to alter the tcrm» of a sale proclamation 3* 

(31) Au Older traiisferuug^*^ or refusing to transfer a case 33 

(32) \n order directing the i>»ue of notice to respondents m Europe 30 

(38) An order of remand in appHal directing tho trial of a j>irtteular t$tuc keeping (ho 
case m file 33 

laOTE — til order of remand of the uhole ca*e is a ’ judgment —Ste Note 2 above 

(dl) tn order made at tho settlement of issues fixing a distant date for tho hearing of 
tho suit was hold to lo ancalaUe m the uinlcrmoutioncl case bj' the High 
Court of Madrasis Rut this Aecimn has been dissented from au tho later 
lull Bench 111 I L 11 3a Mad I and is not good law Such an older would not 
lie apiKal iblo asitmcrcla tellies to procedure. 

4 Orders in proceedings other then suits end appeels •'■The following arc among 
the Orders In mi cell incoiis proc(<diiig» a>hich haactaCii held to bo appcilablo as jiidg 
incuts under this cliuse. ts to whether and hoav far these decisions can bo regarded as 
correct nn princiilC) see the di»cus lun a> to the inciiiing of the word 'judgment' in 
Note 2 tIkitc — 


(1020) lJ2i. Rang rj (i)J) 3 Rang fOr 

[Rill Me (IJ07) CO Mai 1-13 (N4) 
Ih« eiiti 1 from in 32 aiaJ I (p 1.)] 

IJ (IJ21) 102$ "Mad 40u(l07) 

-0 (IJ2-') 102^ aial 4"0 ($71, 472) ol tlal 
217 

21 (102 )10’jRani.$l{$.) 2RaHg »04 

22 (1001) 21 Mul SlI (71 1) 

23 IIJ22) 1 )22 Cil 1*2 (174) 

2$ (IJ20) 102) Rnif, 41 (73, jJ) 0 Kang "Ct 
(f 1) 

23 (lo.r) 1 ).r, 1 III lie (I ii) 

<U3a) i-na Ring 17 (1 . u] iiiiiftsii 
-r. (1027) 1J>7 Mai 1021 {10211 
27 (102') IJ2-1 Mai 171 (13 ) 

2-< (lJo3)10>3I It 13J(1$2) 12 Pit 202 
2) (1J2 ) iJjr, Cal 727 (J’s 331) 

30 |tJ22| I >22 Lai tOT (107) IJCalllC 

31 (I'Xl) 17 Cil 1’7 (1^7 $,') 

(1>'7J 7r) I Cal 102 (lOP 


(lh7b}25Siilh\\ R 022 (731) 
(lSi5)2lSulh\\ Rlj0(ljl),Retu ingierli 
licatc— but miltidiiot cornet 
(lnTO )21 SutU \\ R US (142) 

(I'S!)? Lai 332 (342) 

3> (IbJl)il Lil4T3 (477) 

53 (192I) 1224 Mad 234 (23,) 

(1212) 1J32 Rom 134 (135 13f) 7C 1 cia ' 


3d 


(122“) 122'$ 71 1 1 232 (.3 11 
(122i) lJ27 L.ih NO (710) 
(U2a) 12.0 I-ah I7l (17l) 
(12.7) 1 j 27 Mid 317 (1I‘J 
(1 Oy)jJi>l L «» C. 1. li-)7j 
(lOlh) IJIH Pal I 'O (r'2) 
(310) 2 1 at I Join 

(lf.21) 11 MaJb3(j3) 


H I-ih 1 '1 



III. 


Li TTi ns P\Ti NT AriE\L 


31 37 


(1) \n onier ji-iv c.l 1 % k Single Jud^c ol 1 1 liirtcrcJ High Court ui the cxcrci'O ol L 

.4 ' r 1 J fmird/f j jur%»Jictxin * 

(2) \ii iidcr rrtU'iiig Icixc* ot rifusiiig to ^ct i-ide au ouUr grktitiiig Icaxc^ to sue 
uiilcrC/ \lrf It e I tlKrsTaliHt 

C^) An or lei cnulnig* or rcJovmgS nn tiflicitiou to eoninut for confenii*? not Icing 
au order ] Isbell m tlic cserri c of (.rimiu U jurisdiction 

(4) An Older decidiii). the <Hiin of relitnes to the custoiU of i niiuoi oiianriti/ 
hif rat e r} i>* 

(o) til Older irlu.ing to csiu r the dcH} m filing nii aiicil under S 5 of the 
LvuUali nJ(l‘ 1 ut t (onliirx mc» bT.lccu liken hi the Calcutta High 
Court * 

(C) tnoidir illo'ving the tdniini^lrator Genci il cotnmiS'.iou it a ciitain rate under 
S J* of tef // >J ls74 « 

f") tn order under s 'JO ol the Pri>l>a/e and Adiimitslralt n Acl ISSl*® (cor 
rcfjKjndiiiK of S 307 of the Socee<uou Act \X\1\ of 1025) is iKo an older 
granliug ( robilc *' 

('') tn order refusing to set aside an order for the cxaininatioii of Mitncsscs 
]iacvcd li the Itrgibtrar in ttnohene}/ under S 3C of the I iC$rdeiicii Toicits 
Jn^ltfiiri Ae/’J or au order disiuicsing lu tj iilicaticn by i judgmant 

ereditor ]r>Mni. 1 r paimcnt of u certain sum of niunc> bj the Ulhcul 
\s Igucc 

(J) All order under S 210 of the Conijanies Acl dciriung cicditoi of ill lights 
to tik« idiaiitage <f vMuding up proceediugb** or an order diicttiii^ afresh 
iiicetiiig t le held rejecting the iroKi forms uicd uudei b ISS of the aJUio 
Vetf-* S ICO of the (old) Act does uot coutraiene the right of ippeal conferred 
Ij the ptoswtODa ol this clause •• 

(10) An order refusing to enlarge the time for the submissiou of an auaidoiiau 
application under S 13 of the ArtitrAfion Acl (ISOO) or in order icfiuing 
to set aside an a» ttd.f* or an order dismissing an ap^Iicition to rotokoa 
submission to arbitratiou.l* or an cruer remitting the maid to arlitutore 
to make i frcch anard^ An order under S Id of the Act icfusiug to stay 
pro'-cediiigs u aipcalaUo according to the Jligb Court of C lUutta^l but uot 
aj jualallc according to the lligb Court of Haugoon 

(11) In the undermentioned case^^ it has been held b% the High Couit of liuiubts 

that 111 procec lings under the Cuordtan and ll'ards lr( I'slO it has iiihtrenl 
;urisdtc(>o;i (o he ii lu appeal ajart fioui the pros siuu of this slau >. 

The follouiug orders hiac been held not appealable — 

(1) An order directing the issue ol a A/endoniHs'* A cDUtian npiuiun his been 
h ucicr esprcsoed ID the Madras Full Bench case cited beloM 
lij An ordci idinitting au appeal under S S of the Etinifafioii def 


Note 4 

1 (Ib-^O) 17 Cil Gt.(h3} 

2 (loGT) 3 Mid If C It 3«i(3H7 3bS) 

3 (1874) 13 Itcng L It'll (lOl) 

4 (1333) 7 Eom & (12) 

5 (I8J7) 25 Cvl 23G(23CI) 

5i{lJ33)^J33 Bom 103 (101) lailaming 7 


(See also (1J19) I'JIO Cal 9aS {9 jJ) 
<2ue tion left open ) 

9 (187C) 1 Mad 143 (151| 

10 (13JG)23Cal5‘-0(j90) 

11 (1695) 17 All 475 (47T 478) 

12 (I J21) 1J21 C il 58 (C2) 4S Cal 1059 

13 (lJ02)23 Mad 400(409) 

14 (1927) 1J27 Cil 089(090. 091) 


15 (1932) 1932 Raii„ 90 ( J7J 10 It ing IBJ 
IG (IJllJ 11 Ind Ci« SC (504) (Boiii) 
li {1J->8)1J28 Mad GJ (70 71) ol Mul 103 
(Fb) 

18 (IMS) 1918 Cal IJl (1J>) 45til502 
{1899)20 Cil 301 (308) 

(ISTn) 4 Cal 231 (235) Oi Ici refusing to 
hie an awaid in ipeulmg suit la 
appealable 

19 (1909) 1 Ind Oas 14 (1J| 34 Bom 1 

20 (1921) 1924 Raug 47 (4b) 1 Kang 001 

21 (1J20) 1920 Cal 900 (JQS) 47 C il Cil 

22 (1929) 1929 Kang 297 (-J^J 289) 7 llanglSl 

23 (1931) 1931 Bora 193 (1J4 195) 55 Bom 

145 For a criticism of the soundne's 
of this decision 

. [See 00 Alad h Jout (N I C) 31] 

24 (lS72)8Beng LR 433 (434) 

25 (1910) S Ind C is 340 (343) 3o Mad 1 (F B) 

26 (1929)1929 Cal 214(210) 50 C il 13o (F B) 

[See howeicr (1924) 1924 Rang 113 
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(3) The decision of tbo High Coait in a Land Acqutstltru i» not 

iWe under this cHnse according to the High Court ol "Malra®^ But tlie 
High Court of Lahore^ has taten a contrary mow, 

(4) \n order returning an Msard for compljiog Mitli the foiinilitic-, irescnlodby 
S 11 (2) of the Arliiraftan Act ^ 

(j] An order refusing an application under S IfiO of the Indian Cimpauits Jrf* 
or an order under S 195 of that Act directing the directors of a compaur to 
appear ni Court for examination as to their dealings si 
(d) A decision of the single Judge of the High Court on a point of law referred to it 
by the Commissioner of Income tax under S CG of the Income tax Act ^ 

(7) An order dismiasing in apjlication to adjudge a jierson is 1 lunitie under tlio 
Ziuiiuc^ Aef 33 


5 Orders made in the exercise of Revisional Jurisdiction —Ordert. made Iia iiisl* 
Judge m the exercise of raristonal jurisdiction are not -ippealabte under this cHuso A right 
of appeal 18 expreish excluded in such eases! Where it is doubtful whether the decision 
appealed from is in revision or iii second appeal, but the party aggncTcd ha', a right of sc ouJ 
appeal it must be deemed to 1 o one passed lu the etercfsc of appellate jurisdiction 3 

6 Orders made in the exercise of powers of superintendence —Ihii cl \uso oxcliiJcs a 
right of ap; cal in the case of orders passed in thocxerciso of the poneri. of supenntciilonce 
under S lOi ol the Ooieroment of India Act. such orders ate, therefore not api>ealablo unde* 
this clause 1 


7 Orders^patsed in the exercise of criminal jurisdiction ~-2C(> ippeil ho» iiiidoi tUu 
claiiso against an order passed bj a single Judge of the High Court in tbocxcrciao of its cri 
minal jurisdiction l An order of sanction to prosecute under S 195 Cr P Code is an order 
made in the exercise of criininat jurisdiction and not appealable under thu clause 3 Siniilatl) 


UbS) 1 BaugSSl, 11 All ViC Foil) 
37 (1910) 1019 Mad C2G(G23) 11 Mad 913 
39 (1023) 1029 Lah 275 (277) 9 LaU 420 
39 (I )29) 1028 Rang 110(111) 0 lUug 25 

30 (1695) 17 All 498 (145) 

31 (1024) 1023 Cal 205 (205) 53 Cat 252 

32 (1025) 102j Lah S95 (835) 5 Lab SO Pol 

losving 1923 P C 148 
(1026) 1025 Cal 503 (500) 82 Cal 51C 
13 (1333) 1 >91 iKim 112 (113) 

Notes 

1 (1024) 1 )2t Dorn 321 (925) 

(1808) 22 Pom 801 (892 891) 

(1021) 1021 Cal 217 (218) 


(1915) 1015 MallSO (491) 

(191 llJir.Mal 1220 (1221) 39 Mad 235 
(PI) 

(I *0* SO Afid 'll! (712) 

(16,r a’ Mai C3(->0. n4. (P ii) 

(16»- ^JMaUOO(lOO) 

(l-A(i I M^d 100(102) 

(tS0l> iMiJ40G($07) 


(1914) lOU Cil 9aS(3bJ) 41 Cal 321 

2 (1930) 1030 Mad 439 (4nj) 

Note 6 

1 CSee(l018)20 liid Ca3r.33(534)(Mal) Caso 
tefero the amendment ol 1019-*Kot 
good law under Ihe pro «nt cl iu,e ] 
(193e) 1035 All 750 (1) (750) 

Note 7 

I (191C) lOlC Mad 1221(1221) 

(193o) All 55 (53) 

(IJU)103t AllCOu (IjO-j) No mj-sjI frwii 
order oil ajilication undir S All 
Cr P C 

(1916) 1918 Mad 7Jl (792) 

(1910) 1915 Mad 970 (970) 19 Mad 537 
(lOlC) 1915 3Iad 032 (532) 19 Mad 472 
Order undci b 488 Cr P Code 
(1020) 1920 Mad 111 (145) 43 Mil C<'t 
Quotion left open 

(191S) U18 Mad 418 (tl3 419) Order unJof 
S 2a0 Cr P Cole 

(1J15) 1J15 Mad 831 (832) 39 Afad 5J2 
Order 111 rcM,ii)ti ai:ainr.t orlrr^ 
Mip IratounJerS 113 Cr P 
(1901) 27 Mad 510 (512) Order under S lO** 
Cr P Colo 

(J9O0) 4 Ind Cas 871 (a71) (Mad) 

(UIJ) 12IndCa»U'1('51)(MaJ) 

(lKk/)32 Cal 17J (351) Order 


ranli"! 


the aiilliaritv to 
granting ^anltI0Tl 


U rrrtlrl r-I 

rhi h tleJuJ*" 
1 iiata- 



Ill 
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so order of a Jii fil II Ci uit *•! iMiig i i rinnn tl tri <I it not i jud(,iucut ' 
under llii« cb'iM * 

8 Appeal (o Pritp Council — V Icctaiuiiif tho Coiut in an il’l'cil UniUrtLi^ 

clause IS apIsaKll litlir I’riis LounriM 

9 Appeal m cases of disagreement among Judges of a Division Bench— alio 


S 98— Prior to tli hi ora lUo 

ifocision of the -n i r . ■ m op* 

nion Vs noticel 111 S lio cases 

cited below' wbi b «<■ ito now 


10 longer !iw iiiIti ii1\ f ir nne lie inlcrc t 


to S 175 of the Agra Tenancy Act »/ precludes appeal - s,tt, on 17u of tljo X \\ P 
Tei sn T Va 1 ^ i t . fie t r | in 1« le the ntlit o( anwl ctnifirrnl b> lliJ> chusc * 

11 Declares that the case fit one for appeal — Ciiilcr tho irc^LiiC lIjuso an 
a|i[-callic^ fr mill ii 1 II I ( 1 single Jut(.a of the High Court 1 is ed lU second appeal only 
where the Jii 1 i ; j « f fj e j«J/» rnl dedans th it tUo ens© i fit on© for iipoil* No 
hard an 1 fail nili n U I ii I d rwti i'* to when « Jud^o should giiiit or refUKO leim to appeal 
The mere fut th.t the il i i n of ih© lower ipjclHto Court k icsused bs the Court or 
the tact that th. iihiati u f tiu apicil is Icaoml i parlicultr figiue doo. uot b> it>oIf sntillo 
the {letitoner 1 1 i .r<n( < f Is ire to ap| eal Tho juii'dictiou to gi uit leaiushould not, how 
crer, he eitr isel ir'i iiranls or lai tinoosh but lu i judicial wanitcr h ising regird to ill tho 
eiicniu tan e 1 ih i.a • * The High Court o< Bombay m a recent decision^ li is hildthatm 
Ibemaurr f gr ii ti ng )e ivr uuder thi* clauso tho Court should lo guided hatliosiiiio prin 
lilies a th< e sm rn"n„ leave to ippcal to the Vnay Council It Ins accordmgls refused to 
grai t I iM hulliiiB that the ciso n uot one ol great tuhlic or priMto importauia or iitaolaiug 
qsc>taon> which nnv ho iraportaut precedenta governing nuniorous other c ihcs In 1 ar/t 


(laOi) 17 Mad 10 • (107) 

(1917) 1917 Med h2 {h 3) '“O Mad 7C3 Que-. 
tiun doutted 

(1917) 1917 til *71 (i7j) ^0 til ll7 
(1922) 1922 Bom 455 (45o) 47 Lom 270 
Question left oi«q 

(See howeacr (1916) 1913 Cat 850 
(852] 41 Cal 801 Order remanding 
a case to the Sinull Cause Judgo 
who ufuseJ to grant a eauclion 
under h US, Cr P Code, to mako a 
further inausiigation and pssa orders 
thereon J» i “judgment' ) 

3 (1018) 1019 I’ll r8(l3J) 3PalL?our509 
Note 8 

I (1872) 21 6utli W It 203 (i'll) 

Note 9 

1 (1924) 1921 Cal 855 (850) 51 Cal OS'* 

(1918) 1918 Cal 410 (417) 

(1910)1910 Cal 811 (811) 

(1913) 13 lud Cas 253 (254) (Cal) 

(1890) 17 Cal 2 (ll) 

(1834) 10 Cal 814 (81C) (F B) 

(1BS4) 10 Cal 108 (109) 

(1872) IS Snth W U 209 (210) 

(1870) 13SutL t\ 11 310(311) 

(ISC7 7 Suth W J? 512 (512) (F IS) 

(1809) 13 Suth W It 209 (212 215) 

(1870) 12 Suth W 11 498 (499) 

(1920) 1920 Lah 05 (07. 08) 7 Uh 179 
Bight of apj cal given by Cl 10 u not 
destrojeJ merely because tlieJudges, 
Ihough JilTeiing on merits, made is 
joint order regarding decree to he 

(I910)CInd Cis 7a7 (383) '’1 Mad 121. 
(1902) 25 Mad 518(550) 


(t92n) 1923 Mad 1032 (lOH) 

(1867)9 M]0>5(0;7) 

(1875 78) 1 \)1 31 (33) Htll ihitinorJcr 


case *s open lo afipeal — 

(1370)1 All 181 (IJO, 191) 

(I92,>i 1925 Horn 118(120) IS la^in Oil 
(1895) 17 All 47o (177, 478) 

(1920) 1920 Cal 310 (317) 

(1910) 1910 C ll 643 (848 853) 

(1920) 1020 Lull b5 (03 09) 7 Lab 17J 
(1909) I Ind Cas 977 ('>S4) 32 Had 95 
Note 10 

1 (1901) 2«5 tU 375 (379) 

Note 1 1 

1 (192C) 1920 B lug 1 (2) 3 Rang 540 (h IJ) 
(19311 1931 Bang 147 (143) 9 Bang31 (h 1 ) 
(1J30) 19"0 Bom 307 (3Cr) 

(1929) 192J Bom 211 (241) 

(1923) 1928 Bora "71 (374) ’’i lorn 753 

tlplicitioii for Iraau cm bu maJo 

(1930) 1930 M id 427 (428) 53 M id 153 

2 (I9J1) 1931 Mad 202 (203 20a) SUtadlOj 

[SooaUn {192J) 1929 All 429 (4301 
h*a\o to apital rifuRtJ in a suit for 
malicious ( ro-.ecution], 

3 (l932)l932 Bom2l6{221) 
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(8) Tbo decision of tlie High Coart in “i L/ind Acqinsitjrn Appeil is not appeil 
able under tliis clause according to the High Court of lladra’^? But tlie 
High Court of Lahora^s has taken a contrary view 

(4) An order returning an award for compljmg with the fonnahties pctscribeJ by 

S 11 (2) of tho Arbilraiton Act ** 

(5) An order refusing an application under S 169 of the InJtan Covipames Ad^ 

or an order under S 195 of that Act directing the directors of a eompany to 
appear in Court for esamination as to their dealings 
(C) A decision of the single Judge of the High Court ou a joint of law referred to it 
by the Commissioner of Income tax under S CG of tho Jncome iaz Act 
(7) An order dismissing an application to adjudge a jierson as a lunatic under tlio 
Lunaci/ Act 

5 Orders made in the exercise of Revuional Jurisdiction —Orders made by a Siugh 
Judge in the exercise of revisional jurisdictiou are not apjeatable under this clause A ngbt 
of appeal IS expressly excluded lo such cases l Where it is doubtful whether the dccison 
apjealed from is in levision or m second appeal but the jiarty aggrieved has a right of second 
appeal it must be deemed to la one passed in the exercise of apicllate juris licf ion 2 

6 Orders made in the exercise of powers of superintendence —This clause excludes v 
tight of appeal in the case of orders passed m the exercise of the poueis of EUjerintBudeiirs 
under S lOf of tho Oovernnifrut of India Act such orders are therefore not appealable under 
this clause f 


7 Orders passed in the exercise of criminal jurisdiction — No appeal lies under (bi 
clause against an order passed by a single Judge of the High Court lu tbeoxeiciso of Us cii 
miiial jurisdiction 1 An order of sanction to prosecute under S 1J5 Or F Code is au order 
made in the exercise of criminal jurisdiction and not appealable under this clause 2 Similarly 


(1910) 

(1023) 


(162) 1 Rang 584 11 All 176 Poll] 
1919 Mad C2C (628) 41 hlad 948 
1923 Lah 275 (277) 3 Lab 420 


{1933) 1933 horn 112 (113) 

Note S 

(1924) 1924 Dorn 324 (325) 
(1898) 22 Bom 891 (892 895) 
(1921) 1921 Cal 217 (218) 
(l915) 1915 Cal G95 (2) (680) 


(1914) 1914 Cal 388 (389) 41 Cal 323 

2 (1930) 1930 Mad 469 (480) 

Note 6 

1 [<3ee (1918) 20 Iiid Cas C33(634}(Uad) Case 
before the amendment of 1019— Not 
good law under the present chu e ] 
(193o) 1935 111 760(1) (750) 

Note 7 

1 (1916) 1910 Mad 1223 (1224) 

(193j) 193o All 65 (68) 

UJ34) lost All GOG (GOJ) Noapjeil from 
order on application under S 401 
Or P C 

(1918) 1018 Mad 791 (792) 

(1916) 1916 Mad 970 (970) 39 Mad 537 
(lOlC) 1910 Mad C32 (632) 39 Mad 472 
Order under S 488 Cc P Code 
(1020)1920 Mad. 144 (145) 43 Mad S61 
Question left open 

(1918) 1918 Mad 418 (418 410) Older under 


Cr P Code 

(1909) 4 Ind Cas 871 (871) (Mad) 
(1911) 12 Ind Caa r53 (653) (Mad) 
(1905)32 Cal 379 (381) Order 


graatiaj 


(1907) 30 Mad 311 (312) 

(1899) 22 Mad 63 (80 84 99) (P B) 
(1699) 22 Mad 109(109) 

(1891) 17 Mad JOO (102) 
(lS91)UMad 406 (407) 


2 

an order can 
authority to 
granting sanction i 


ba me"*/.' 

which theJnJso 
s subonlinvto 


the : 
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ao or^Scr of aJiil^o f tfit ll'hli CuOrt »| imiij; i i rimni i1 tri <t not i jiulb’uoiBt ipicilaUe 
under tin* cla«K * 

8 Appeal to Frujr Council — \ 1cc{<iuilif tbs touit in iii i]>]e\I iin<1or thl^ 

clause IS nriKalallc to llic l*ri«' Council * 

9 Appeal m cates of disagreement among Judges of a Division Bench — '>ee nUn 

S 98 — Prior to tbo sincn lin 'it ol tbi» ilni c iii there w is i i iglit of ipiio il from tho 

decision of the sennr Jii lk.p "bete the Judges cl i Hisjsiou 1 einli were CQUvlls iln iJcd in ojii 
nion \s noticel 111 Note 1 mtr such i light of ■»! 1‘ "®" '‘f" f^^eu i" n Tlio cases 
cited beJont wliu h were Jc i li 1 under Iho old iliu e jrior tn llic uneiidmeiit in irn now 

no longer law and s-e nul« f if line lie interest 

10 S 175 of the Agra Tenancy Act if precludes appeal — S ttion iTjiftlieN P 
Tei n cv Vet dw s not 1 'If t r j lei lu le the right «l si iwi! i i fti rrd hi Ihi ilau e ’ 

11 Declarei that the ease la a fit one for appeal - L n Icr tho prisLiit claiise an 

apjejl lies frciu llic de i ion I s ungle Ju Ig. of tin. ilifcb Court i is ed m sccoul ippoil only 
nberc the Jii Jjr ih j i«« f M e juJ /t r nf di latis tli it tho else js i fit oue for No 

hard and fast rule m Ik ' 1 n I d )ui> »s i whin i Julgc should ginit or rtlusc leiio to appoal 
Tho mere fait tint Uie iK i i n of tho lower ipielHti, Court is iticii-pJ liv tUi ]li„li Couit or 
the fact that the Tihiatu u of tin i|>| eil is booud i {urtuulir fuuu does not Ln Usulf mtitlo 
the p»-titionfr 1 1 » grint < f Is ise to api eal I lu lUii diction t gi iiit leaie houll ti t lion 
ersr, be escrii«c1 u bit raids or sa|nriousU b it lu i judicial unnii<.r li ising re„ ird to ill tho 
eiicuw<tau es 1 the sa c > The lligh Court of Bombay lu < icrcut JcciduD^ hi h 1 1 thit lu 
the matter f grantins tei'e under tbi* clause tho Court should he guided ha tin Mine j rin 
iijlcs a« tho e g(iaernin„ leaTc to i[pcal to tho I’riar Couucil Ithis occocdiiigla i fusid to 
grant icaac hoUiiis that the case IS uot one of groat pul he or prn ito iniioruiico or ina laiiig 
qacstioiis which iinvho iruportoot preccdenla gocernuig nuuicioii> other s isck In Uar/\ 

(IbOi) 17Nladl0) (101) 

(1017) 1917 M id b2 (^3) 30 Ifad Ques 
tioii doulted 

(1917) 1917 Vll 471 (47o) 30 U1 U7 
(1922) 1922 Bom 459 (iSd) 47 Bom 2*0 
Question lift v|>ea 

(See boaacaer (1916) 1013 Cal 850 
(852) 44 Cal 804 Order rcmandiog 
a ca«o to the Small Cau«o Judgo 
who jcftiscJ to graut a sanction 


3 (iJls) cau It optH to npiifal — 

Note 8 (187C) 1 All 181 (IJO, 101) 

1. (1872) 21 SutU NV II 203 (204) (1925) 1925 Uoin 118 (120) 46 l-^ni C il 

*4 ■ w (1895) 17 All 47 j (477 478) 

(1920) 1920 Cil31G (317) 

«9fCf XOfiSCirgi3(84d 85<J 
(1920) 1020 L ih 1.5 (CS 09) 7 Bah 17J 
(1900) 1 Ind CiH J77 (984) TJ M id J5 
Note 10 

1 (1904)20 \U 375 (379) 

N ■ ’ a 


(1929) 192J Bom 241 (241) 

(192'rj 1028 Bom 371 (374) 52 1 oni 75 I 

Vpiilicatinn f^r Icaao cm hu mido 

though dilTeribg on merits, made a 
joint order regarding decree to be 

Beaac to anual itfuscd in a »uit for 

(lOlO)O Ind Cas 3s7 (di?) ”’4 Mad 121. malicious prosccutiou] 

(1902) 25 Mad 51S (550) 3 (l932) 1932 Bom 218 (22l) 


(I02o) 1025 Mid 1032 (1033) 

(1887)0 Vll fii5{bj7) 

il87u 78} 1 All 31 (33) Ihll ibitjiiorkr 
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\pr 


Ma}idar x Kani Vandar Courtncj Terrell, C J obse^^cd is follows — ‘I venture to 
think thst lci\o to appeal is given somewhat too lightly and without reference to the pre 

0 is 'i fit oue tot ap 
. int of h\v ari'M m 
I venture to 

suggest tint leiriicd Judges in exercising the responsibility gixen to them b) the Lctteri 
I’vtcnt to hear appeals, singly, might remember that it is onl) when lease presents some 
difTicult} and in which the Judge really feels that the matter before linn rcf^uires further 
considerition b} a larger Court that leave should bo granted If a Judge decides theca^e 
w ith confidence that should be an indication that it is not a fit case for appeal and if be ac 
ceils the ic’ponsibilit} winch is cast upon him by the Lctteis Patent Ins decision will te 
fin il 

An Older refusing Icav c to appeal under this clause is not appealable t 
In the case cited below the High Court of Baiigoou^ i ejected an applicitiou for Icne to 
appeal which was filed four months after the judgment in second appeal 


12 Cross objections has been held that the provisions of the Codo of Civil Pro a 
duro relating to cross objections do not apply to appeals under this clause t 

13 Security for costs — In an appeal under this clause the High Court has power to 
direct the appellant to furnish security for costs and on bis failure to comply theiewith ‘t 
can reject the apical under the provisions ofO 41, R 10 (2) of the Code ^ 


14 Points on which appeal may be heard —It Is not ordinarily open to the putie* 
to 1 Use >11 an apical under tins clauso a contention which has not been urged before tbe 
Court from the judgment of which tho appeal is preferred^ unless tbe point is one relitmjts 
jiiiudictiou or 1 Uses a pure question ©flaw* But the Court is not however, confined to 
f lets and circumstances ns disclosed outlie judgment appealed against it is entitled toloo* 
into the judgment of the lower appcUite Court ^ 

Wronj exercise of discretion— IVhtther may he a ground o/ oppraf —The High Court of 
^llihabad* has held tint au order lasscd m tbe exorcise of judicial discretion vested m» 
»nigle Judge of the High Court is uot appealable as a judgmeul under this clauoe 
High Conn of Madras® ha» on the other hand held that thefaetof a matter being within toe 
dihLrotiou of the ougmil Judge is uot a giouud for refusing to entertain the appeal but t suffi 
cicnt reason for declining to lutcrfcro with that di->crction 


3 1(1034) 1034 I’at 460 (4G6) 

4 (IJ 30) 1030 Bom 224 (220) 24 Bom 331 
(1031) 1J31 Cal 671 (571 3T2) 59 Cal 312 
(1930) 1930 Mad 7S (73) 52 Mad 952. 

5 (W24) 1J24 Rang 4 j (40) 

Note 12. 

1 (1920) lO-'O Cal 770 (777) 

(ISOJ) 21 All 2J7 (300) 

(l0’2)lJi2 \11 o5 (5o) rollowiii„ 21 >\ll 
2J7 

Note 13 

1 (1J21) 1921 P C ‘■0 (82) 43 C il 481 49 Ind 

VipTG (I’C) 

(1J21) 1J23 Horn SJ-J (390) 

[But M .0 (1904) 27 afad 121(123) Not 
Uproicd in 1J2I P C HI] 

Note 14 


(1910) 1010 Pat 317(310) I Pal L Jour 4aJ 
(1809) 12 Buth W R 4Jd (409 500) 

(1S9S) 20 All 253 (201) 

2 (1890)21 All 341 (345) (F B) 

(1935) 1935 All TOO (702) 

(lJ3l)l034 U1B93(SJ1) 

(19341935 Pit so (53) Question of f-ic‘ 
not riNcd in the pleading or il (be 
trial Court cannot bti ruscdiiihct 
lers Patent appevl 

(1931) 1931 Lih 144 (144) Decision 

wngle Judge in second nipeii iii(rf 
fcniig with the fuidings of ful St( 
aside lu Letters Patent aufl *** 
being without jurisdiction , , 
tScL ilso (1022) lJ22 1at3'l('--'^ 

1 Pat 240] 


1 (1020) lO’O Lih 324 (325) 6 j liid Cas J&3 
t9a4) 

(1930) 1930 Lah 032 (ij33) 11 Lah 535 
(102J) 1023 Lih 33ti (j37) 

(1J2j) IJ’i Lah 281 (281) 

(1J>4) 1924 I ih 4C8 (4u0) 

(IJ24) 1924 Lih 251 (2j2) 

(1J23) lJ->3 L.«liG57 (057) 

(IJil) 1023 Lih 151 (15’ 153) 

(1J>2) 1J22 I ih l&S (183 180) 

(1021) 1021 Lvh 32r (327) 

(10 ’J) 1020 •'lad 017 (C20) 


a n 

rl rfl 
IrifJ 

r III 


(1903)20 Mid 437 (433) 
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15 Limitftlion — I’roM<>ioi> been male in the Siilcs framed bj various High Courts 
as to the period wiilnn which an ajpeal uiiler this clausa is to be filed Under the Rules 
framed b\ the High Courts of Vlhhibid ^ L.ihm* 1‘atiia* ind Uiiigoou* the menioranduin of 
appeal under thu clause need not 1 e accompiniel I a a coj a of the judgment or decree appeiled 
firm Hence It has l>eon bell that an appellant i« not entitled to claim the benefit of an 
extcii I n or exclusion of time under Ss t and Id «( the Limit ition let 

See also the undcrnientioiied ca cs® 

16 Court fee — Prior to the ainciiduieiit of s 4 of the Court fees \et b\ Vet \\\I\ 
of ItdJ it was held ni the undermentioned c( is' tint a memoiindum of appeil under tlu 
clau c was not liable to an\ Court fit. inasraueh as S 4 did not j ro\ iJe for a[ j cals under 
thi^cUu c Hut under the ainciid< 1 Conrtfees \ct it is iialle for piMneiil of Court fee 
under Vh 1 \rt I 

17 Review ‘'Ce Note 1 to S 114 of the Code of Ci*il Procedure and the case cited 
l-elo V ' 

18 Practice — No,;tioii IIT of the Code of Civil Procedure {covides tint the l)ro^lslOll^ 
of the Code shallaill' to High Courts s.»\e i« otherwise jroMded and O 4J R Sexeiipts 
cuU certain j ronsioiis ot the Code as not bcini, ij jlicablc to the High Courts Ileuce in a 
Letter Pucnt ajjicil under this clau c the High Court can apih the provisions of O 41 
R 11* r 1 rocttd under O 11 R 10* Lul i' ilreidv noticed in Note 10 to S lOj the provi 
SOI cf ihi lau e are not lonirolted IvS lOo and an order of remand tUougli not appealed 
agiin t can W tli illcnged iii an aj pcil under thi« clau e agiinst the final judgment ■* 

\ti aj jHal ui dcr ibis vt\u e i innot be [ loecodcd wilb if ncecs«arv pirties ue uot im 
jlraUI* In the UI dcrniLiitioned ca e* the lligli Court of Nladns allowed an Hjeal under 
ih tliu t aga i >u rUi r jv ting n mil iiioii foi Icvve to appeal a» a i lujer under 
O 44 P 1 1(1 r I' uui;/ > Utt to tie >e<i u lent observing that such a proceduie was in 
ccnformitv vi tb the 1 ractue of th it Court 

Vlthougli a Letters 1 aicnt appeal i not ) referred under the Civil Fiocodure Code the 
Court hearing the ai peal IV aCill an appellate Court aud can exercise all the lowers of an 
appellate Court under the Code of Civil Protedure and as such direct the p hint to be returoed 
tor pre entation to the proper Court ® 


16 Vncl c <lo further oidain tint the said Iliffli Couit of Juilicatiue at 
^filcIlasJ ^Comba>] Fort ^^lIh\mIn Bengal sliall be t 
tpieal from Courts in Couit of appeal from the CimI Couits of the Piesidenoj 
the provinics of [Madras Bomluvl Bengal Biv ision of the Piesidenoa 

of lort ^\ll]lant tnd from all othei Couita suhjoct to its 
sui eiintendcncc and shall exeicise nppelltte juiisehction in such cases as aie 


subject to api eal to the said High Couit 

m loite 

Note 15 

1 (la."9) 2 All 192 (192) (t 11) 

[Set lUo (1887) 9 All llo (n7)(P 13) 
JlelJ jicriod of limitation IS 90 davs 
from dale of judgment) 

2 (ion) 1921 Lah 20 (27) 2 Lah ir 
(lOH) 1921 Lab 237 (238) 

3 (1921) 1921 Pit SG5 (300) oPatLJonrTOl 

4 (19’7) 1927 Rang 20(27) 4 Rang 2(b» 

[See however (1920) 1920 Rang 143 
(144) Rule 5 of High Conrl Rules le 


footing as leave to iipi eal to P C or 
leave to apieal as j auper 
5 (1670) 13 Sulli U R 210 (2IC) Period of 
limitation 30 date 
(1917) 1917 Cil 491 (495) 


\iitue of aai laus oi legulitions now 


(lbC9) 11 Nulh W K 107 (lOo) 

(ISCJ) 12 Suth W R 4o8 (4.^ ») 

Note 16 

1 (1J22) 1922 Ml 104 (IDo) 44 Ml 13 
(IJ224 1922 Pat 13 (13) 1 Pit 384 
(IJ23) 1923 Lah 2i5 (2 0) 3 Lah I’O 
11899) 21 Ml US (ISO) 

[See also (1J22) 1922 Mai 421 (4^2) 
4oAIid H49] 

Note 17 

1 (1918)1918 Ml 221 (221) 411ihabad v ew 
follow np 1 All L J jOJ 
Note 18 

1 (19'>0) 1920 Pit 509(309) 4PatLJourC9o 

2 (1021) 1921 I* C 'iO (32 x3) 43 C il 4S1 43 

lud epp 70 (P C) 

3 See Cflves cifc I i» 2^o(e 10 In S lOo 

(See also (1029) 1922 Mad 349 (3ol)] 

1 (192a) 192u Lah 392 (392) 

5 (1931) 1931 Mid 193(193 199) 53 Mad 245 
U (1934)1934 All j 51 (ao3) 
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\pr] Uj from Coukts i\ thi Peomncls 




Synop$is 

^oteNo j J^oteNo 

Appeal from Courts m Provinces 1 I Subject to its superintendence 3 

Civil Courts 2 I 


1 Appeal from Courts in Provinces — The cOBbtitutioii of tho High Court as a Court 
of appeal Is quite Jillereut from its jim diction to heat appeals from eaerj decree oi 
order passed b> i biibordirnto Court If there is no law or regulation which allows aii appeil 
to tlie High Court in i particulii ca c it emuot i8«uina appellate jurisdiction in icspect oi 
thit matter t 

2 Civil Court* — Ihe term Ciiil Court* lu thi* clause doc* nob corcra Cribosal 
cioitcd under 1 1 iiticular akvlns for a i utieular purpose Thus no appeal will ho to th« 
High Court against the dccisiou of a comnussiouec acting as in election Court undertbe 
proM ions of the L nitod Pro^ mces Miiuicipalitics tet (11 of 1916) 1 

3 Subject to its superintendence — This clause provides that c\cra Civil Court ofa 
I roviuce IS subject to the appellate jurisdiction of the High Court lud S lOi of the Goie a 
ment of India \ct provides that cverj Court subject to the appellate juiisdiction of theHisb 
Courtis subject to its powers of sHpciintendeucc Reading those two together it follows that 
every eml Court in a province or Presidency is subject to tbo High Couit s right of supena 
tcndence t 

uue Division Officer e\eren>tig 
tet {III of 189o) IS not a Court 
aniiig of this clause ^ 


17, \q( 1 ate do further oidaio that the said Ei^h Couit of Judicature 

[Madras] [Bombay] Foit William m Bengal shall hate 
fanr*and*inn”itff\ l)o\ver and juthoiity with respect to tho persons 

' and estates of lufants, idiots and lunatics within the 

Prosidencj of [Midrtaj [Bombay] Beogtl Ditision of the Piesidenoy of ioit 
William as that winch IS now vested ni tho said High Couit iinniodntely bofoie 
tlie puhlic.ition of these picsenls 

Syttopis 

Nolo No I Note >o 

Jurisdiction as to infants and lunatics 1 guardian m the case of minor mem 
Power of High Court to appoint i bera of Hindu joint families 2 


1 Jurisdiction as to infants and lunatics ~Tbc High Court a* the sueccaaor and 
inheritor of tho powers of tlio Old Sujireiue Court ha* no juriadictiou uudet thi* Clauae over 
natives of India with rcapect to the persou* and cstatea of infanta idiots and lunvtics whs 
rcaido outaido the ordmarj ongiuil jurisdiction of the High Court * Rut la rcaji.ct of 1 uropcJ“ 
UciJusIl mhijirXs. the High Gouit could eaercso rurisdictiou under this thuao even though 
these parties reside outside of and have no property within tho limits of its ordmarj orig n'*' 
jurisdiction * 

2 Power of High Court to appoint guardian in the case of minor members of Hindi* 
joint families — although a guardiai 

1890, for a minor belonging to an 

inherent jurisdiction conferred by • « 

appointment ^ It has been held by tho High Court o! Allahabad that it can oxorth*^ 


Cl 16— Note 1 

1 (1926) 1J2G \I1 113(113) 48 Ml 101 
Note 2 

1 (1925) 1J25 Ml 380 (33'’) J7 Ml 51S (F 1 ) 
Notes 

1 (1928) 1923 Mad 1032(1014) 

2 (19'>2) 1922 Mai 337 (333 311) 

Cl 17— Note 1 

1 (193'’) 1932 Cal 91 (0“’) 59 Cil 91 » 

(1301)21 Cil 000(211) 


(1892)4 411 159 (163) The Mhhibvdh‘S^ 
Court has the aaiiie power* ss too 
of the Lilculta High Couit . 

[But see (1930) 1930 Cal 50a (o-^ i 
57 Cal 533] , , , , 

2 (1905) 2 All L J SI (92) Tho VllihaW i 
High Court has the ^alIl 0 jower* 
that of the Calcutt i High l-ouil 
Note 2 

1 (IJ32) 1932 Cal o0> (503) 59 Cil 570 
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jotis-hition iiiiJcr \he c5>u c thougli another rcuiodj by way of lu 'iiplK^liou to the 

juiip? un ii r (be Oatrlitus mm] >\ard4 Vet is open to tbo party ^ 

16 \n<i \M' <tit furttur nr<]im Iho Couit foi iciiof of Inaohciit 

Debtoo tl iMiulras] [l3ouibd>J, Calcutta shill bo held 
ot\la: 'tn "uiVil'v ‘ui\ ' Ijcforo olio of the Judgca of tlio said IIi^U Court of 
ludicituro »t (Mudrasj [Bouibaa] Tort ^\IIIlam in 
Bcnsil lid the '•lul Hi^h Court, iml a>i> such Juil^o thoi'oof, ahull haao and 
cxerci'O, within llu Picsulenca of IMailraaj [Bombay) Beu^jul Dniaion of the 
PrcaideiicN of loit William attcli iiuwoni ind authorities with teapcct to ondinul 
and apiHlhtc jurivliction iiid otlurwiao as aro eoQStitutcd by the livws xe] iting to 
in'oKiut debtor'll! Iiuln 

iyynopsis 

Nolo So I N )tc S'o 

Scope of the Cl«u»e 1 ' Law* relklins (o insolvent debtors 2 


1 Scope of the Clause l)it in'Ohciic) junsdictiou and tba original lIHI yurivdictiun 
cf tbe Uigb tgurl ire •.parati.h Ji. <U wiih jii tlio Lettora I’atcot Ihercfoia Cl 12 of the 
Letters 1‘atcut anit Uov not uitrot (lio provisions of tbia cUu»(. so to limit tbc lusol 
venev jurivdtcti u of ibc Couit Tbu' tlx. Iligb Court has jurudictioD to adjudic itc lu jusol 
venev proieediQC* on rlauii icUtius tv iiiiixov able property situated outside tbe Innit' of its 
ordiinrr origin i) jm) juri JhIjod* 

2 Laws relating to insolvent debtors -~Tbo lavr oi insolvency applicable to tbv Uigb 
Courts I' now tiid down in tbc Presidency Towds losolvency Vet (III of 1009] Irioi to Ibat 
Act Tbe Insolvent Debtor 4 Vet (St it HA 12 ^ vet c 21) was applicable Vs to uses uudet 
the lattc" Vet ><*« LiiiJermcutioucd ca&cs^ 

7fl« fo l>i admtnnUred ly the Utoh Court 

19 Wid Wc do furthoi oidaiii that, with respect to tho law oi cijuily to 
be aiiiiltcd to each case coming before tho sud High 
J/y tilt High Luiirt in Couit of Judiciluteat [Madras,] [Bombay], i'oit Wii 
origin!fa*vfl jmi'liaion' liain in Bciigil 'n the exercise of its oidinuy onginal 
civil ]ui isdicliuD, such law or equity shall be the law oi 
equity w hich w uuld hav e been i pplicd hy the said High Court to such case if these 
Letters Paten' liid imt i-.-'Ued 

Synopsis 

Vote Na | Note No 

Law or equity to br applied to racb I Applicability of English Law 2 

case 1 \ 


(1029) 1921 ] oin 170 (177) 

(1926) X92S VI! 701 (TOJ) 90 Ml -0 » 
Tbe ]uri'dii.tion as regards infants 
Etill exist in tbc Court but tbe 
High Court Is icluclaut to ncrci«t 
it in tbc cast oi joint Hindu fami 
lies 

2 (IJH) 193i All 7.2 (’I (72J) 

Clause 18 — Note 1 

1 (1926) 1J28 Mid 732 (73l) ul Mad 540 

(t h) 

(1917) 1917 Mid S32 (630) 40 Hid 810 
Note 2 

1 llgin HCU4C1 (4«i2) Jnioptao 


Dritisb subject residing in Bombay 
Presidency outside tbe town of 
PomUy IS entitled to appjj fo tbe 
Ihgb Court lor adjudicating bini 
sell as insolvent 


(1606) 1 Bcug L R 0 C 81 (8G 87) Tbe 
lunsdiction of tbe Insolvency Court 
bss Iceu uanovved to tbe lengal 
Division of tbc Prcsidencv of tort 
William 
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But it shall be at the discretion of any sach Court to reserve any point or poin'J 
of law for the opinion of tho said High Court 

26 \nd We do further ordian that, on such point or points of law being 'a 
* reserved as aforesaid, or on its being certified by the'ni 

cetuacate ot the Vdvo ^“vocate General that, in his judgment, there is an ettcr 
cate General m the decision of a pomt or points of law decided by the 

Court of original criminal jurisdiction, or that a point or 
points of law which has or have been decided by the said Court should be further 
considered, the said High Court shall hare full power and authority to review the 
case, or such part of it as may be necessary and finally determine such point d 
points of law, and thereupon to alter the sentence passed by the Couit of origmo' 
jurisdiction, and to pass such judgment and sentence as to the said Higb Court 
shall seem right 


Synopsis 
Note No 


Scope of CUuset 25 end 25 
The certificate of the Advocate General 2 
Procedure at the hearing 3 


NoU N 

Power of Court on review * 

Decision under the Criminal I>aw 
Amendment Act ^ 


1 Scope of Clauses 25 and 26 — The High Court mij reriew a decuiou of the H>Sh 
Court m Its original criminal jarisdiction in the tiro following cases — 

(1) ^^llere the trial Court reserves anv point or points of law for the opinion of tbt 

High Court (Cl 25) 

( 2 ) 

It or 

The point or pomes of law oa which the advocate General cetlifles an error in the deci 
sioii thereof le not confined to the joint reserved hi the trial Court uadet Cl ^o ante^ 

2 The certificate of the Advocate General —The certificate is pre^uinabli granted ID 
tlio interests of justice after a careful coasideration of all available xnateriaU It should not bo 
a mere surioisOi but should refioct the judgment of the advocate Geneial i JJut whether the 
certificate 13 grintod after carefnl consideration of the materials or not when on o jt ii gran 
ted, the High Court is bound to deal with the case ^ 

3 Procedure .1 llio bc.,ir.,-U th, berime oI tho erso on roMerv the eouneol tor 
tlm «e.«sed obohld brg.n a«d brr o « nghl o( teplr > « beo . bonit eolM to ror.™ r 
CO under tb.. Chuse, it trill uer.pl or unqiiestioiiublo Ibo slulmont of tbo triul Judeo us to 
what actuaUy took place befoco him * 

4, Power of Court on revievr —The High Court is empowered after deciding the point 
I • ..I t r>T svwtcnce aait may think right lu other words 


words a poiut as contrasted with 
tho words Such point 
Note 2 

1 (1915) 1915 Cal 773 (77li) (P D) 

(1921) 1921 Oil 2a7 (2Cl) (P B) IheAdao 
ctilu Gononl must hoar not onlv 
counsel for \ tuouor hut also courual 
for tho Crown 

2 (1015) 1915 Csl 773(770) 

[Si.o{l8J9)l CilW N133 U39) It 
IS not coinpuUorj on Court to deal 


uuago uas uus } fr. . 

discretion in not graulmg an w 
loucuinent 

Note 3 ^ , 

1 (1920) 1920 Cal 500 (501) 53 Ind Cj*-' 

(933) 47 Gal 671 (PB) 

2 (1915)1911 Cal 773 (782) 

(1921) 1921 Cal 2e)7 (306) 

Noted 

1 (1876) 1 Cal 207 (318) 

U935 I93a Mad 793 (791) {6 Bi- 
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.ori~lutio» 1111 ter xho rltu^r <^clt thouglt another rcincd> by of iu 'tipUcvtsoii to tho 
pictrii t Judge <111 Ji r the Giiirili iits niKl VV Act is open to the xort\ ^ 

18 \nii VM* Wo futthii ortliiti (b.it tlio Couit foi relief uf liibolvtnt 
Dclitcns .i( iMuJrds] Calcult i 2 >luil bo licld 

of\lic'*lVi-'*b«'i*M * before one of the Judges of Iho b'rid IIIqIi Coiiit of 
fudiciturc it lAfadrasit [ifoinba^J Zort \\illiiiii in 
13entil VI d the '•vid Court, itid .m> siuch Jud^c thci'e'of slnlllniu uid 

eicrci«-o, 'Mtliin llu rif“Mdcnc\ of iMaiJmsJ [Uotabiy], 13cUod Division of tlio 
Prc'ideiicv of Zoit Willnin such inmois ind Authorities with icspcct to oiigiml 
and ]uris(lieijon iiul otherwise as are constituted b} tliu laws ic) iting to 

in-ohtnt di litoi's in Iintii 

ititnopsts 

Note No , >ole No 

Scope of the Clkuie 1 ' Laws relating to iniolvent debtor* 2 


1 Scope of the Clauie Hit iiivolitiic) jUtisdicUou and Ibu ongiiul iivil jnrjadlctiuii 
of tlic liigli C(.utt vre i [ -vratt l\ ill wvlli Ibo Letters I'lVteut 1 bcrt.foro C.I ti of thu 
Le tiers 1' ttrnl aatt ) <. n >1 jU >1 Iho jtrotisions of lliu eJau i> .o i« to }nu;t tho oisol 
icjKV ]uti><lKti u el (lie e uri Tliuo the l(•sIl Court has jurindicti ;n to idjuclic ite in lueol 
%csc\ proeccdinc on (Unii' rrltiins i< iiiviii w«l>lo propert) eituatr I out'idi the linutv f it< 
orJnian origin il imI juri'di tiou t 

2 Laws relating to intoUent debtor* —7110 law ol iDsolvcuce auliciblo to tbe High 
Coutte Is novr Uid doven in the I’restdcncf fowna Inaolrency Vcl (111 of IhOJ) 1 nor Cu that 
Act The iD'oIvciit DcHor * Vctf'Mvt It A IJVict c 21) was appheahU \s tu eisOs iiudei 
the latlrr tet ir^ itnJrnuiiJliauoJ t'lscs.* 

J (irt /<> b< aiUninutered Vy the Utgh Court 

19 \nd NN c do further oiddin tlut, with respect to tho law oi C'luitj to 
be .iiiidicd to cadi case coming beforo tbe siid High 
J’j the Hii.li Coiift 111 Court of Judicaluroat [Madras,] [Bombay], Fort Wil 
Iht. exctci'C of ordnur» . „ i , . 

original O' il jiiijlitini luin m Bengal id tbe exercise of its ordinuy oiiginal 
cimI juriNlictioD, such law or equity shall bo tho law or 
erjuity which would liave l>ot» »]Ji>hed by the said High Court to such cage if these 
Letters patent In ? n it ii-.ucd 

Synopsis 

Note No I '•lotc No 

Law or equity to be applied lo eacb 1 ApplicobiJil/ of Enghsli Law 2 

case 1 I 


UOJJ) lJ2i 1 o»i J7o (-177) 

(1028) lOJI Ml '■Ol COJ) 00 Vll 70J 
Thi* juimln-tign is ngaida infant-, 
itill csi'ts 111 the Couit but tho 
High Court II iclucijpt to uaercisc 
It in the case of joint Hindu fanii 
lies 

2 (VJH) 1031 \11 722 (2) (723) 

Clause 18 — Note 1 

1 1J28 Mad 7J2 (731) ol Mid 510 

fl b) 

(1J17) 1J17 Mil 832 (-ijCJ 10 Mil 810 
Note 2 

1 (1-80/2 JJuin non SGI Inioptm 


British subject icsidiug ju Bombay 
President) outside tho town of 
Tomlay IS entitled to ai njy to the 

HiPh ( nnrf „ I ^ , 


(IbCS) 1 Eeng L B O C 81 (80 B7) Tho 
jurisdiction of the lusohency Court 
has Icen nanowcil to the Bengal 
Division of the I’lcsidenc' of iort 
William 



3U2 


\prLAJ^ FJiOM COUBTS 1\ THU PrOMNCLS 


\PP 


Syiioptta 

Xottf No I Note ^o 

Appeal from Courti in Province! 1 I Subject to it* tupenntendence 3 

Civil Courts 2 I 


1 Appeal from Courts in Provinces — Xho coiibtitution of tlio High Court iis a Coiiit 
of iipeal IS cjuitt (lillcreut from it® jimsdiction to hen lllleaf^ from ei cry decree o' 
orcJei passed b> i Subordinate Court If there is ao lair or roguHtion ivhieh aJfoivs in JiJwal 
to the High Com t jn i particulu ta«c it taanot issumo ippellato jurisdiction in lespect of 
thit matter! 

2 Civil Court* — The term Civil Court* lu thi* clau'-o doc* uot corcra tnbao!' 
croitcd under I jniticular "tattis for a puticnlar imriMse Thus no ajpral will lie toft* 
High Court against the dotisioii of a comimsaiouct acting as ui tlcction Court under the 
pro\i-3ons of tliQ I nited PioviDtcsilumcijialitics tit (II of l 

3 Subject to it» superintendence — This chtu*e prosidon that esorj CimI Court of! 
PtOMiice i& subject to the appellate jurisdictiou of the HigU Court aud S 107 of the Goioro 
meDt of India ^ct pcosides that over) Coart subject to the appcilato juiudiction of Ihelfigh 
Courtis subject to its powers of * 11 ] ciiutendence Reading those two together, it follows that 
every cml Court in a proTinca or Z^rcideoc} l* subject to tho High Court » right of supeuo 
tcndcBce i 

The High Court of Madras has held that a Rorenuo Divisiou OJhccr oxerci»>of 
jurisdiotiou under 8 7 of the Madns Hereditary ' lUage OdScers' 4ct (IIX of JS95) is not a Cou't 
subject to the eupenutetideuce of tho High Court withiu the ueaniug of this clause^ 

17. ^ud v>Q do fuclhct ordaio that tho said High Couit of Judicature nt 
(BXadras,] [BombayJ, Fort William m Bengal shall Lav® 
finU m”iun”tica tho IiLo poaver and authoiUy with icspeot to the persons 

and estate^ of mfanis. idiots and lunatics avithin the 
Presidency of MadiasJ [Bombay] Bengal Dnision of the presidency of Fort 
■It tJJjam as that vvincii IS uow vested ijithosrid High Couil immcdiitel) before 
tho im1)lic.ition of these presents 

Synopts 

Note No 1 Note No 

Juritdiction es to infant* and lunette* J ) suarJia'i in the cafe of minor mem 
Power of High Court to appoint ‘ b«r> of Hindu joint familie* 2 

1 Juriidiction a* to infant* and lunatic* — ^Thc High bourt a* cho successor anil 
inheritor of tho powers of the Old Supremo Court, ba* no juti*dic,liou uuder this Clause over 
natives of India with rcsjiect to tho p«r*0D* md estate* of infant* idiotsaiid lunvt cs, "b” 
reside outsido tho ordinvry oiigfuij jurisdiction of the High Court * Jjiit in ro^^ect of LtuopeJU 
British subjects tho High Court could exercise juusdictioa undcj Ihis tlauso ticu thoogh 
these parties reside outride of and have uo property within tho limits of it* ordinarj ongcal 
jurisdiction, 2 

2 Powi-r of High Court to appoint guardian in the cate of minor member* of 
joint families — tlthougb a guardiai 

1890, for a minor, belonging to an 
mlicrent jurisdiction conferred by 

appointment 1 It has been held by the High Court of AUahahail that it cuu cAerus^ 

C{ Note I 

1 (1920) 1920 All 113 (113) 48 4111' 

Note 2 

1 (1025) 1J25 \ll 380 (i&2) 47 Ml 

> Note 3 

1 (1329) 1928 aiad 1032 (1014) 

2 (1922) 19^2 ''fjd 337 (i38 341) 

Cl 17— Note 1 

1 (1032) 1032 Cal 01 (92) 53 Cal 01 
(ISH) “’1 Cal oOO (211) 


57 Cal 533} , , >,1 

3 (1905) 2 411 L J 51 (82) The Hlii-iW 
High Court h is tht •.jnie po'i'v'* 
that of the Cilcuttv High 

Note 2 , ,.n 

1 (1J32) 1032 Cil 502 (503) 5J Ul 5*0 
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CiiMintl Jurisihction 

22 \ml NNc »lo fiiitlicr lliit the *^111 Hijjli Couit of JuiIiG.ituro it 

Ciilcutti, [Madias] [llombaj] &h\ll liiuo oidunij on 
Oidmai' oncui^l juii ^iinl cniuldal jurisdicljoa \Mtbui tlio lucil limits of 
1 ctica cf ilio Hi-1» toun oidiuirj onginil cnil juiisdiction, lud also m lesptct 
of all sucli i>cr2>on!i. bc>Dud such hunts o^er ■whom the 
aid HioU Court of Judic it lire \t Cilcutta [Madi is,] [Uombiv] slnll li i\e ciimiii il 
juri'-diction nt the d itc of the public ition of these piesoijls 

23 \nd \\ e do furthci ord tm thit the said Uish Cuuit of Judicituie it 

SladMS ] [Bomba),J i'ort \\illi\m iii Bengal iii the 
Juii il ti u ■> to eiLCici«.o of its ordmatv oiihimd ciimuial junsdictiou 

“ sli ill he cnipoMorod to li> all persons hioUolit befoie it 
111 due couiso of law 


24 \nd \^l d« further oidmii tint the »iid High Court of Judicatuio at 
ilulri'* lBombi>'. Fort Williim m Bengal shall 
Lxtr4aldlu■lr^ ori-inal hue e\tiiordinar> oiigioal ciimiiial juusdictioii oiei 
cnmiuai jiri.di t) 11 ill persons fCsidiiig m phccs withm tho jurisdiction of 

luv Couit now subject to the supeiiuteudenco of tho siid 
High Couii vnd 4nU line aulhoriU to ti\ at its disciction such psisons 
hiou^hl tcfdo It on chnge* picfened l>> t!ie Ad\ ocate Oenenl oi b> luj 
Uagistriif i ther otheir specialK eiupowoicd tlio Goieiiuiii.iit in tint 
behilf 

Synopn' 

Sole \o I Sole N 

Cxlrkordmary eritninftl ]urt(di«tion I I Hith Court 2 

Sub}««t to the tupermtendence of the I Practice m the Celeutte High Court 3 


1 EntTkordinery enminet j«T»*dieUoa —Tho High Couit cm uudti: this Chu^e 
remove a cciiniuat cs c li ui tb« tuofluksil and have H befute u»clf t tN hero a couiinitmeut 
IS made to tho High i. urt sr tm « m « case m uUicb the Sessions Court o( a division Lis 
local jun<distioo the HinU Loutt kin u giuii Is uf cxpedicuo and conicuicnce diiocl 
the trial to proceed in tho High C uu t t H aud th uuu tiu nt >» not li iLlc tc he qua«h li 
for Want of jurisdiction ^ 

2 Subject to the superintendence of the High Court "The Court ot the Ju<ljc,ial 
buperiDtendcnt of liailnuys in thc2«uain s Douiioioos la !,ubordiuato to the High Court of 
Lombay in ri. pict o< all cciiniual mitten reliting to Europciu British subjects > Tho 
Crimiual Courts m SauUl i'irpanis subotdinito to the Se»»ions Couit haie been declaied 
Regulation V ol to he not anhordinate to the High Court and thcietoic iio not subject to 
its Bupetinteudence * 

3 Practice in the Calcutta High Court — \u application to exercise tho juiisdictiou 
under this Clause must be made iccoidmg to Cb 37 B 2 of the Croivn Side Rules of tho 
Calcutta H'gh Court oii tho appellate kide ' 


25 And ^Vo do fuither oidam tint tbexo bhall be no appeal to the said 
High Couit of Jrtilicaturo at [Madias] [Bombay], I’oit 
William in Bengal from aD> sentence oi order passed 
ui made in any ciimmai tiial befoie the Courts 
ol original ciiminal jurisdiction which may be cou- 
stituteil by one oi moro Judges of the said High Couit 


iso apical fioin High 
Court exerciBiiig original 
jurisdiction — Court inai 
reserve points of lai' 


Cl 24— Note 

1 (1032) 1032 Cal 223 (230) 

2 (1020) 1920 JIad 824 (825) 

(4'0) i’ Mad 791 
Note 2 

1 (leso) J Bom 288 (2J5) l\i 

CPC 394 A 3^' 


51 lud C IS 4CS 


Contra Baylev, 3 
I (lO^a) 1928 Pit 211 (‘143) 7 Pit 337 


Note 3 

1 (1032) 1932 Cil 394 {3«5) 
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L\\v TO BE ADMIMSIEBED BY HlGII COUBT 


Arf 


Other Topics 


Questions rcl'tiu« to Mulii(niii'i(]3D]jio<><}ae~ 
hethet Mubiinmidaii Law could Le -so 
£>lied 


See Note 1 P (3), 


1 Efcw or equity to be applied lo eacK case.—Tlje Letters Patent o£ 18C3 wliieh wfts 
rcsoked bv f}je pieaont Letters Piteut ot ISba proridej in Cl 13 thereof that the It'V or eqnitT 
to be applied to the ca'Cb coming before tbe High Court shall be the Itw or equity 'rhich 
would hi\o been applied hi the Supreme Courts at CUcutti Bambij and lilAdras respectirely* 
By the Charters constitutiiiR the Supreme Courts they were express!} made Courts of egudr 
ind guen oiaitahle jiirNdJOtion corroapondiDg to that of the Court of CJnocery in PugLni 
And the High Courts of Cjlcatti Bambas aad hlvdris hove noiv succeeded to the jurisdichoi 
conferred upon their predeces'-or:, the Supreme Courts and exercise the same equitable juris 
diction* But such jurisdiction cannot be employed to aufasett the oatira sabstmtiva Uws 
It ouH afford" a means of continually ameliotiting them amj so preventing their de»u»tud« 
bv a svslem ot nales boitovied irom tho E iglish Courts of equity ® 

2 Appiieahilily of Enghib leur — iccordmg to the Charter Acts ‘/usticc equilr an! 
good conscience are the true guides ind therefore the High Court on the original sid« “ 

wot bouaad to decide Ijossnofts oil the bisJv of English precedents and English Comraoa Law 
Broccdura where the following of such precedents iiid procedure may bo against jusIim 
equitv and good conscieine ' 


20 \nd We do fuitlier or<l ua tliat, 'vith respedt to the la'v or oiiuity 11^ 
lule of ^ood oofjycience to be applied to each ewe comm? 

jurisdiction LDombayJ, Foit Wilhatn m Boo^nJ in the exercise of *'* 

ovtiaoultnary original ciril juiisdictioci, such law or 
equity end rule 0/ ^ood codscietico shaU Iw the Jaw 01 eiuitj, and rule of good 
conscience whioli would hue been applied to such case by auy local Courfc having 
jurisdiction therein 


21 4 iid We do fuitber oidam thit the said Hidb Couit of Jcidicatuie a* 
FoifcWiJlnm in Bengal shall have ordmaiy origmnl 
Bv the High Court in cijmmal jurisdiction witUm the local limits of its orJi 
hmsdicUon^ ^ oligmal civil juiisdictiou and also in respoot of ‘H 

guch i>ei<OQS both vvithiu the haiits of tlia Bengal 
Sion of the presidency of Foifc William, and beyond such limits and not witinn 
the limits of the criminal jui isdiction of auy other High Court or Court cstabbs'ie 
by compotent legislative atil'ftnTjly lor India a* said. K\gh Gowth of ludwa ore 
at Fort William 10 Bengal shall have criminal jurisdiction over at tba date of ‘ 
publication of these presents , 

1 Scope— It has been hc)d bj the* High Court of JIadfu III tbs undenaentioneJ 

that the principle of S 119, Transfer of Property Act ISSi, is a tula of equity ana r 
applied to a case not governed by that Act 


Cl 19— Note 1 

1 (1875) 22 Suth U R 3T0 (dill 

(See also (1909) 3 Ind Cas 990(990 
•JOl) 33 Bom 4G0] 

3 (1927) 1927 Bom 278 (230) ol Lom 51C 
(F B) The Court mast ffrst acquire 
jurisdiefiou uiiJcr Cfs H nnd 12 
leiore ipphiiig the Law oreqmtv 
applicable under Cl 19] 

3 (iSsO SI) 5 Bom 1./4 (173) 


(See also (1921) 1921 
flalioinedan Law 'ujim 

qucjtioin relating Vo ^^v^U• 
mo-Jjaie] 

Note 2 

(1915) JQ15 Mad J34 (9)0) 7J M.d ot' 

Cl Zl-Noia 1 3} 

(1 117) 1917 Mad 390 (393) 35 
(Oa) 
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CrtMiiHtl Jurishction 

22 \n(l W c ilo fuithcr otdim tliit the Mid Utah Cuuil of Judic<ituio it 

Cilcutti, [Mndias ] [Uouibi)] slull hii\o oidiniirj oxi 
Oidiuar% ox ciiiii ]ui „inal cniimiil lurisdiclion within tbo lucil limits of 
a ctica cf till* Hich Court Oldliiirv oiioinil ci\il juiisdiction, uud tlso lu lesptct 
cf all ''ucli persons bcjond such limits o\cr whom the 
aid Hiaii Court of Judiciluio it Cilcutla [Madiis] [Bonibuj shill hue ciuniiiul 
jUri‘-diction at the d ito of the pnhhcition of these picsciits 

23 \nd Wc do furthci ordim thit the said Xliqli Cuuit of Judicituic it 

Madnsj iBombij ) lort \\iUiatn iti Bciijal in tiio 
Juti Ji t n 1 to I L\eici-'0 of Its ordiitir> oiik>iii 1 ciimiinl juiisdiction 
- • -hill be cmpowcicd to lr\ all petsons biou{,ht befoie it 

in due couiso of 1 iw 

24 \nl\\i d further oidiin th it the said Hi„h Court of Jtidicaluio it 

Midras 13oinbi\ loit N\illiam in Bengal shall 
FxttaoJuM- hue e\ti iordinar> ou„iuaI ciiuunal juiisdiction o\ei 

f jrama) j in* 1 i ill ptf'-oris rcsidiiio m places within tin? pirisdiction of 

in\ Couit now subject to the suponuteodenco of tho suj 
Iliijb Court ind "hill h kit aullu rit\ to tii at Ua discietion nu> such peisons 
btoUohi t cf ro it i ii timtes picfencd l>> the \d\ ocate Gciitul oi b> iu> 
Magistrilc u ither i Ihcci «|»eciilK einpowcicd b\ fho CTOvcinmcnt in thit 
behalf 

iiynopv'- 


Note \i> 

Eslrsardinary criminal juritdicdon I 
Subject t» the tupermtendence ei the 


I .. Note No 

{ High Ceurt 2 

\ Practice in the Cftlculte High Court 3 


1 Extreordinery craminel jurirdiclion — The High (ouit cau uodcr this Chu a 
remove a crnnioal case Itom the moflu sil aud have it before itselM NN here i coiumitiueut 
la made to the High Court be »ioii^ iii a case iii which the Scssioua Court of i division han 
local jnrisdistion the Hj„1i tourt •.an ou grouiiK ol ctpcdici li and coiucuiouce direct 
the trial to proceed m the Ilifeh touit l oH aud the ommitiuc it ih not hibk to be quashud 
(or want ol jurisdutiou ^ 

2 Subject to the supennlendence of the High Court— The Court of the Judicial 
buperintendeut of Kailwaie 111 the Nujin a pomiiiion> u suboidiiiate to tho High Court of 
Iximbay in rt-pept of all iriimual witters rtlilnif, to Euro[can Iritish subjeeti i Tbo 

Crimiual Courta m Saulal 1 ar|,an i- aubordmatc to the Sossiona Co irt haie been dcclaied bv 

Regulation V of la93 to be not subordinate to the H (,h Court inl therefore -lie not subject t 
its supcrintcudcDce * 

3 Pfsclice in the CalcutU High Court —tu mlKdtioii to eiercise tho juusdictiou 
under this Clause must I e made iiinrdmg to CU 37 R 2 of the Crown Sido Rules of tho 
Calcutta High Court on tho aj petUtc •• dc i 

25 \Qd We do fuitber i rdam tlmt tlioie shill be no uj poal to the said 
Hioh Couit of .Tudicature at [Madias ] [Bombay] hort 
ho appeal fioio High William in Bengal from any sentence oi order passed 
mSictioT-CourT'^'ui*' ““y ciiminal tual befoie tho Couits 

ceseno points of law of original criminal jurisdiction which mav be con 

Htituted by on e oi mo r e Judges of the said High Couit 

Cl 24 Note 1 Contra Rirler J 

1 (1932) 1932 Cal 229 (230) 2 (1928) lO’S l’it 211 (‘’42) 7 Pat 337 

2 (1920) 19,0 Jlad 821 (825) 5l lud t s IfH 

(4*0) 43 Mad 791 

Note 2 

1 (l8So) J Roll 288(2 Ja) IVr Siigent C 3 

CPC 391 A 39'i 


Note 3 

1 (1932) 1032 C 1 394 (3 o) 



314.6 No APPEAL o'< Original Criminal Jurisdiction 4 pp, 

But jt sliaJl be at the discretion of any sach Court to reseive any point or points 
of lau for the opinion of the said High Court 


2 4nd We do further ordian that» on such point or points of Ja^T being io 
Hi h Court to e\ reserved as aforesaid, or on its being certified by the said 

certificate ot ^idvocate General that m bis judgment, there is an error 

cate General m the decision of a point or points of law decided by the 

Court of original criminal jurisdiction, or that a point oi 
powts <j/ law tihicli has or hate been decided by the said Couit should be further 
considered, the said High Court shall have full power and authority to review the 
case or such part of it as may be necessary and finally determine such point or 
points of law tiid thereupon to alter the sentence passed by the Court of original 
jurisdiction and to pass such judgment and sentence as to the said High Court 
shall seem light 

itt/llOl)SlS 


Not© No 

Scope of Clause! 25 and 26 1 

The certificate of the Advocate General 2 
Procedure ©t the hearing 3 


^o£e No 

Power of Court on review ^ 

Decision under the Criminal Law 
Amendment Act 5 


1 Scope of Clauses 2S and 26 — The High Court mvy rsMcw > decision of the High 
Court m its original criminal junsdiclion m the two foUov>]ng cases — 

(1) Where tho trial Court reserscs auj poiut or points of law for the opinion of thi 

High Court (Cl 25) 

(2) Where the Ad\oc'\to General cerufies thvt m his judgment there is an error m tlie 

decision of 1 point or points of Ivw decided bj the trial Court or that a point or 
pomta of law so decided should be further cousidered (Cl 20) 

The Point or points of law on nhich the tdiocate General certifies sn crroi in the deci 
Sion thereof is not confined to the point reserred bv the trial Court under Cl So nnfet 

2 The certificate of the Advocate General —The certificate is j re&uin iLh granted in 
the tntecesta o( justice after a careful consideration of all ataiUble matecialt It sh mid uot lo 
a mere surrmse but should refieot the judgment of the Advocate General t Rut whether the 
certificate 19 granted after careful consideration of the materuls or not when once it is gran 
ted the High Court is bound to deal with the case * 

3 procedure at the hearing— It the hearing of the case on roMew the counsel for 
the accused should begin and have a right of replj ' hen a Court i» called upon to review i 
case under (his Clause it will accept as unquestionable the statement of the trial Judge as to 
what actually took place before him * 


4 power of Court on review — The High Court la empowered after deciding the point 
reserved or certified to pass such judgment or sentence as it laiy think right Xu other words 
it can upon reiiciiing tho whole case either quash or confiim tho conviction t But this can 
however be done only when the High Court decides that there has been an error of law, if thers 
has been no. such ersot there is no power to deal with, the case fucthet * Otherwue an accUscJ 
person who could obtain a certificate under t his clause could in egect obtain ati appeal on tl r 
CU 25 4, 26 -Note I with a cectificate m which the tJ 

1 (1930) 1030 JIad W N 2i9 (2»9) See the locate General thinks that the »i i 

words a point as contrasted with Judge has not properlj exprciseJ a 

the words Such point discretion in not gtauUng an 

Note 2 


1 (1915) 1915 Cal 773 (77o) (P B) 

(1924) 1924 Lai 2„7 (201) (F B) The \dvo 
cate General must hear not only 
counsel for prisoner but also coun el 
for the Crown 

2 (1915) 1915 Cal 773 (7iC) 

Cbee (1899) 4 Cal W N 433 (439) It 
18 not compulsorj on Court to deal 


jourument 

Note 3 

1 (1929) 1920 Cal 5 OO (604) 5S Ind Cas J J 

(933) 17 Cal G71 (P 14) 

2 (19U)lJl6Cal 773(782) 

(1924) 1J24 Cal 257 (300) 

Note 4 

1 (1876) 1 Cal 207 (318) , 

11935 lJ3o Had 7J3 (79») (S D) 



III. llir.a Cocij: ao llourvr 05« CuixincMC or .^dvoc^tl.Glner^i* J14T 


MMnt) •JliH uucncc, \u ac&8i>«d ubo could no( oLt^iu such ^ certificate, noutd uot 
bale tbe ^ame | ii«ilcge 

TLe liigb Court bi« no jKiner uuJer tbis clrutc to remit the case for a ficsh triaP or to 
tco]<D ouv qui&ueii decided l\ the tno] Judge other than the one rcsened or certified * 

5 D«ciaioD uoder the Crimiul Law Amendment Act — Ihe judgment of a special 
CrjEinal Dench caiietitutcd under b C ol the luditu Criminal Law Amendment Act of l'J03 is 
oiKU to reiKW under this Clause on a certificate grtuUd b) the Vdiocate General t 

27. \ji(i Uedo furtliei ord-iiQ that tlio said High Couit of Judicatuio at 
'Idadras , iBomba)], Fort William lo Bengal shall boa 
\pi«al fr^m Cruninal Court of aiipoal from the Criminal Courts of the Piesi- 
Coujts la the rroii».t». dcnCA of iMadtaa J [Borabajj, Bengal ditisiou of tbo 
Picaideiic> of Fort NVilliam and fiom all othei Courts, 
subject to Its 6uin.rmtendeuce, lud sliall oxctcise uppellato juiisdictiou in such 
casca as aie !>abjcct to appeal to tbo »aid UiqU Court by viitue of anj litv oowlin 
force 

hubju-t to it» kUiKrmteudemc hec Note 1 Pt (2) 


1 Cnmioai appellate juriidiction —The H'sh Court Ills Leeu dechreJ under this 
cUu e to U a geueral C'iutl uf viiintual appeal the actual CAercinO of the appellate juiisdictiou 
being defi jcd br the couilud port on of this ilausc t 

It La> Ueu held III (he uudirimutioned cjm.' that the geucnl po«rcr of »u|crioteuJeuce 
cenfrrndli ^ 10< cf th Guiirumiul f India A< t i- difTercut from the superiiitciideace sjukcu 
of in thio laUM. 


28 \tid \te do further oidain that tho said Higli Court of Judicatiuo at 
ilfadras , fBonibaj Foit WtUiam in Beiia'al shall be a 
Ucarinsofrtlcttedtasc-» Court of rcleience and icMsion fioni the Ciimiual Couits 
subject to its appellate jurisdiction and si til Into power 
to lieai and determine all such cases leferiod to it by tho 
Sessions Judi,es or h> an> other Odiceis now authorized to lofer oases to the said 
High Court, and to retne all Bucli cases tiled b> any olhcei oi Court possessing 
criminal jurisdiction as are now subject to leferenco oi toie\isiun h> the said 
High Court 

1 Criminal revKional jurisdiction —The II Court h IS a general powQi of buperai 
tendeoce under this elauio oicr the Lnminal Couitb subject to its appellate juri diction It 
can reuse the decisions of such Courts It is al o a Court of reference empowered to deter' 
mine relcrtn c-, made I > the &e« ions Judges or b> anj »ucli officer is is referred to in this 
clauec The Hij,b C uit of Domb-tv has thus power to qaa-.li j roceedings before a Mlligo 
1 aUl under iti jowers of super ntendcncc • It ennuol under this Clause roise an older of tbo 
fiecretary to tho Bengal GoiernmeDt issuing ■» warrniit under the Go<mJas Act (I of 1923) mas 
much as such person w is not an officer |os essing criminal jurisdiction at the tune of the issue 
of the Letters 1 atent 


(1920) 1920 Cal 500(502 50J olO) 2 

(1019) 1910 Csl 142 (144) 

(1017) 1917 Cal 129 (12G 129 131) 

(1090) 17 Cil 012 (607 008) 3 

(1089) IC Cal 233 (214 215) 4 

(1923) 70 Ind Cas 900 (007) (Cal) 

(1908) 32 Bom lU (120) High Court has 
power to renew the whole case and 
notonlj quash the wrongly admitted 1 
evidence 

(1077 76) 2 Bom 01 (05) 

(1930) 1030 Had W N 219 (260) Misdirection 1 
to jury may amount lo a point of 2 
law and may Lo reviewed provided 
the accused was really prejudiced 1 
therebj 2 


(1021) 1921 Cal 2o7 (235 315) 

(1931) 1934 All 273 (27o 270) 50 All 429 
(1915) 1916 Cil 773 (779 701 783) 

(1920) 1920 Cal 500 (502 509 510) 

(1903) 32 Bom 111 (132 115) PeriJaiarand 
Beatiian JJ 

(1912) 14 Ind Ca^896 (901 902) (Mad). 
(1912) Cas 800 (893 903 923, 910) 

Cl 27-Nole 1 

(1921) 1921 Cil 703(715) 43 Cal 9o5 
(1J18) 1918 Bat 103 (107) 3 Bat L Jour 581 
Cl 28 — Note 1 ‘ 

11919) 1919 Bom 79 (bO) 

(1921) 1024 Cal 093 (700) 5l C.sl arm 
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Arp 


The High Court hcauug t rcforcnce uuaet S dO? of the Criminal Procedure Code hears 
It as a Court of icfereucc m the cxerti'e of the jurisdiction \csted m it under this clause sad 
not in its original crnmiial jurisdiction * 

As to whether the High Court can reside lu order of duchirgc jas ed by a Presidency 
Magistrate see the uudcrmentioncd cases ^ 


29 And We do turthci oidam Ihit the said’^Higli Couit shall hate power 
to diiect the transfei of my ornninal case oi appeal from 
■‘“5 Court of equal o. buperior jnii. 
one Court to another diction, and also to direct the piehminaij imestigatiou 

01 tiial of anj citmmal case by any oilicor or Court 
otherwise conipeloiit to iin estiyito or Uy it though such case belongs ni ordinary 
C 0 W 180 to the juii'^diction of some other officer or Court 


Transfer o( crtminel c«se 


Synopsis 

'^olol»o ^ot0 No 

1 \ Pr&cttce oC the C«lcutlai High Court 2 


Olhcf Topics 

Equal or luferior jurisdiction See Note 1 Power of High Court to star ito ceding See 
It (I) Note 1 Pt U) 

1 Transfer of Criminal Cate —Under this ciruso the High Court is ompowored i9 
direct the transfer of any criniiuat caso to auy other Court of equal or superior jurisdiction * 
The words iiom am Court must ho read as from aar Court subordiuate to the High Court s 
authority Thus tlio Allahabad High Court has no jurisdiction to trausfer a case from a 
panchavat constituted under the pion ions ot Iho United Ptoimees Act VI of 1920^ 

The word Oiim nal Case lu th s clause will include jroecediugs under S 14S of tbs 
Criminal Procedure Code ^ 

The power of sujciintciidoneo coufoired by this Clause includes by luiplaation the 
power to send for the record of au> case peudmg in the lower Courts this must ueccsharily 
hare the cllect of stating further proceedings m the case lu that Court The High Court 
has power thcroforo to stay criminal proceedings mstiluted on a sanction bj a Cinl Court 
under S 4"0 of the Criminal Ptocedur© Code till the d gpoSil of the aii>eal from the Cinl 
Court * 

See aUo the uudoimeiitioued case ^ 

2 Practice of the Calcutta High Court— An illhcatiou to exercise the juiUdiclioa 
conferred by this clause must be made according to Ch 3T B 2 of the Ctowu Sido Rules on tbs 
appellate side of the Calcutta High Court t 


The 
lias 
a jail 

4 (1000) 27 Cal 12G (130) Cl 28 does not 
apph but only S 15 of the High 
Courts Act 

( 1890 ) 2G Cal 740 (748) Clause 28 aijlies 
Cl 29— Note 1 

1 Single Judge of the High Court has lower 

to maVo this trausfer 
(1905) 20 Bom 576 (579) 

(1871) 15 Suth B Cr 09 (70) 

(1912) 11 Mad 121 (125) 

(1833) C Mad 32 (Se) 

(1911) 11 Ind Cas 7 'j (7 o) 3 j Mad 739 

2 (1921)1921 Ml 2Cj(2CG) 40 \U 1G7 lor 


iSluarf Js {reiaihng judgmeot 
Lankayalal J contra 

3 (1901) 28 Cal 709 (720) Pet Tayhr J 

4 (1903) 31 Mad 510(511) 

5 (1''28) 1028 Pat 241 (242) 7 Pat 337 

plication for transfer from o®* . 

minal Court to another in ei® 
Pargauas— High Coutt has no jO' 
diction as it has no powers of 
lutcndsuco o\er lutciuicdiale 
luiuat Courts lu Sautal Pargjoa* 
Note 2a 


(1932) 1932 Cal 394 (395) _ . . , , 

(See (1932) 1032 Cal 123(123) Air' * 
lion upon a comiUiul fo® “ J 
proceedings against a ,1 

India does not lieundcr tins ClaB J 



Ill 


ClUMXWt. Lwv 
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ttimutitl lidtL 


30 \ii<l We ilo tuilhcr oiJun tliat ill poi-tons bioutlit for liiil bcfoio tho 
will Hifjb Court of ludicituio it {Madias] [Bombay] 
toi« jauisbcJ I'oit William in Beugil eitbei m tbe o'^ciciso of its 
«iid«r Indian r. nil oiigmal JuiiodictiOD, or in tho c'ceiciso of ita juiisdiction 

13 1 Comt of appeal, icfeienco 01 levision, cbirged witb 
an^ odeuco for \Nhich pioM-ion is unde by \ct No XLV of 18G0 called tbe 
“Indian Penal Code, ' or bj ani \ct imending oi escluiliiig ttie sni Act TiVntb 
may have bien pi'^eJ prior to tbe pubhcition of tbeae pro&ent» shill bo liable to 
punishment under the siid Vet or Vets, and not otberwi-c 

1 Offu'd^ri to be pufiuhed under ihe fndmn Pt.nel Code — Tbe olfeiideis Uouglik 
lot UiitUloro Iba Ui&b Ccum tbouldb* x-unwbed ottl> uiidct tUo ito^iiious of tUo ludnu 
Ptnil Code tUc Ulgli Coun cannot cacrali tbettou tbe ruUs of tbe Conimou Law of Ensla'^d ^ 

or j oj' ?u/fOH ehiuheu than at the ouhnauj place of $ittinq of 
thi, High tome 


Judges iiui U auihi 
XlZ/'d to It m I ; i.Iic b 
wav of circ nt or speeial 
coDim\»k\o& 


31 Vnd Wc lo fiuther ordiui that wbeiievci iL >>11111 appear to the 
Goreiuo) m Council eonaenieut tint tbe ]uiisdiction and 
poiaei bv these Out Lolteis Patent oi by tbo recited Act, 
V cstcd m tbo said Iligb Couit of Judicatuio at [Madras], 
(.Bombay] Fort William lu Bengal should bu citeicisod m 
1UV place uitbm tbo juiisdiction of any Couit now sub 
jeet to tbe eupetiuteudcuce of the Slid High Court otbei than the usual plico of 
sittios of tbo said High Court, or at several such plices by vva> of ciicuit, tbe 
proceedings m cases befoio tbe bVid High Court at such place oi places sbill bo 
regulated by any law relating tbciclo wbicb has been or may bo made by compo- 
tent legislative authority for India 


an I \ ICC IthintaHy JuiiSihction 

32 And We do furtUoi oidaiu that the laid High Court, of Judicature at 
[Madras j [Bombay] I oit W illi iin in Bengal shall have 
‘-iv't and esciciso all such civil iiid maiitimo jurisdiction as 

may now be exercised b> tho said High Couit as a Court 
of AJmiraltj cr of Vice Vdnriralty and also such jmisdiction foi the trial and 
adjudication of prize cau>,e3 and othei maiitimg questions aiibung in India is may 
now be cxeiciscd by tho siid High Couit 


Civil and 


i>*/nop\i 
N t No I 

■ limc }uri«Jiction I ] Necectaries ttipplied to a »h>p 


^QtC No 


X Civil and marilime junadictipn — Tho cOoet ol tins Clause to M-et the 
CouitB with vuch civil and niatitiiuo jun^ictios as night hi\c bvcii cxereisci bi the bupreino 
OoutlB under tlieir respective charters * 

Z Nace««9.rtea (uppUed to a *h»p ~ Befovo tho passing of vho vraVuie 3 t. 4 aict 
Ch , 05, It MiB held lu Luglaad that the Court of AdjuuHtj m Luglmd had uo jimsdietion 
In the case of necessaricB supplied ta a ship though peiLaiv it ocevsionallj purported to 
ex ercise tbe jonydictioa where not prohibited r Tbo same view was aUo held m India * 
Cl 30-Nole 1 ' N^i72 ' " 

I UOJll 1921 Cal 1 (6) 49 Cal 388 (SI) 1 (1372) 4 P G IGl The two Ellens John.oii 

Cl 32-Nole 1 „„„ . Black— Cii d in lOlo Cal C81(C83) 

(W^C) II t 0 27*1 ’ ^ ' 

(Idll)ior. C0C9l(rei) 42 Cal S,, 2 (J8«) 1 FuUoTi 
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It was also held subsequeutly id tho undcrmenlioned cises. 3- that the powers conferred br tbe 
abo\e statute as extended bj 24 Aict c 10 (the Adraiultj- Courts Act of ISCl) did net 
become ^estea in the High Courts by virtue of their scremt Letters Patent:, But at present 
tho jurisdiction of the High Court in relation to necessaries supplied to a ship rests on the 
Colonnl Courts of idmiraltj Act 1800 53 & 51 ^^ct c 27 which aests m it i ifre aha 
des cribed iii S 5 of 21 \ict c 10 And under S 5 of the latter statute the High 
Court III its Admiraltj side has jurisdiction o\er any claim for necessaries supplied to any 
ship elsewhere than in the j art to which the ship Court belongs * 

33 And Vio do further ordain that the said High Court of Judic-iture at 

[Jladias] [Boinbaj] Fort William m Bengal shall have 

Criminal nnd exercise all such cximmal jmisdiction as ma> now 

he exercised by the said High Comt as a Court t>f 
Admiraltj or of "Vice Admiraltj or otheiwise in connection with maiititne 
matters or matters of piizo 

TestnwicHfnry ond IiilestaU JuTisdiction 

34 And Wo do fuithei ordain that the said High Court of Judicature at 

[Madias] [Bomba j ] Foit William m Bengal shall have 
Testamcntiry aud lu the like power nod authoritj as that which ma\ uo« 
testate jurisdiction lawfullj exercised bj the said High Court m relation to 

the gtanting of probates of last wills and testaments and 
lotteis of administration of tho goods chattels cicdits and all other effects 
whatsoever of persons djiog intestate within oi without the Fiesideucj ot 
[Madras] [Bombay] Bengal Division of Ibo Piesidencj of Foit AVilliim Provided 
alvvajs that nothing in tliese Letteis Patent contained shall luteifero with the 
piovisions of any law which has been made by competent legislative autlioutj 
India bj which power is given to anv other Couit to grant such probates and 
letters of administration 

Si/nopsis 

^oU No I ^ote^o 

Letters Patent Bombay and Madras 1 | Testamentary and intestate jurisdiction * 


Other Toj tci 

Jurisdiction of High Court to grint Probite or Letters of Vdmmistrition See boto ’ 

Pt (1) 

1 Letters Patent Bombay and Madras — For Combii and Vladria after tlie i 
cxerci’ieJ by the said High Court read as follon» — 

In relation to the grintiug of Probates of list a ilU tind testaments and lettetsof 
{idmiiii^tration of the goods chattels credits and all other cBects of persons dving into la 
whether withm or without tho Presidency of Bombay (Madras) 

2 Testamentary and intestate jurisdiction — The High Court of Jlidras h>» 
that It has no jurisdiction to grant jrobite of tie \ ill of a testator or letter, of 
tration to the estate of an Intestate who did not dwell and who did uot lea\o a, els ' 
the limits of tho Madras Presidency * * 

Tho High Court acting under S 302 of tbe Indian Succcscion Vet 
in pursuance of tho jurisdiction vested in it under this Clause and not lu its ordinary 

Civil jurisdiction 3 

— Jfe/«rr7d in 42 Cal b5 
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Jfofitmonial Juri^icUon I 

35 \nd We do fuithcr ordain that the said High Couit of Tudicatuie nt 
[Madia's! [Bombay,] Foit ^Yllllam in Bengal shall 
Mnntu„n jun-dic ha\o lurisdiction, within the Presidency of [Madias] 
[Bombay,! Bengal Division of the Piesidency of Foifc 
Willnm in m liters matiimomal between Our subjects 
I'rofessing the Chnstnn religion Proiided always that nothing heiein contained 
-lull be held to inteifeie with tho exercise of any juiisdiction in matters 
matnmon il by an\ Court not established by Boyal Cbaitei within the said 
Pre'idenci lawfulli pO'se'-ed thereof 

Synopsis 

lsotoJ .0 Note No 

‘ Between our lubjecli profeising the j Retpondent not within the Presidency 3 

Christian religion 1 j Molters matrimonial 4 

Both parties other than Christians 2 


1 Between our subjects pro/etting the Christian religion — This Clauad uis 
intended to icihci in i «idcr auO modern form the ccclc-.i'istical juriidiction of the Supreme 
C urt ind it-i sc I'e "i' confined to proceedings in which both the partie** \'cie Chrutian* i 
St nfs Pirisr^lh 31 cl the Desj it h from the Sccretari of State dited 14tb Mai 16C3 

mpiii n, ihe fir>t Letters Piteut of the Calcutta High Court 1^ But the limitat on has 
Tou I een reiuored br the enactment of the Indian Dicocco Act of ISCd which does not 
require thii both parties should proless the Christian religiou The High Court Ins therefore 
jurisdiction to entertain a suit for restitution of conjugal rights instituted by i Christian 
woman against her husband who is a Parsec ^ 

2 Both parties other than Cbrislians —It was held b\ the Prirv Counc 1 in the 
undermcntioued case^ that the Supreme Court of Bombay had no jurisdiction to entei 
tain a suit on its ecclesiastical Mde tr a I'arsee Milo agimst a Parsco husband for the 
restitution ol conjugal rights Their Lordships ol the Priry Council also obseised u 
follows — 

But Me should much legret if there were no Court aud no law whetebi a leiiiedi 
could be administered to the evils which must be incidentil to mait rJ life igmiat them 
CUu e 12 aiiU was intended to remove this difficulta aud ly virtue of tl at Claise the 
High Court has juri diction to entertain a nit arising out of matr mom il d putes bet;neen 
jersoii cibei than Christians for instance Letweeu Jews ^ 

3 Respondent not within the Presidency — The High Court has io Jurl^dlctlou to 
grant elieflv wn of rc titution of conjugal rights against a rt, pondeiit who is absent 
from the prpMdeuLi at the time the suit M instituted and remains absent sub equentli 
also 1 

4 Matters matrimonial — The innsdiction of the High Court in matters matn 
inonial Is onh -.uch juiisdiotion as is compri cd -within the proii ions of the Indian 
iJ Torce Ift 1% of loG9 therefore a suit for a declaiation that a minnge was a valid 
-and lawful maciiagc does not lie > Stmilailv a suit does not lie undci this Clause to 
•declare a marriage null and void on the ground that the essential ceremonies have not 
been performed 2 


Cl 35— Note 1 

1 (1926) 1320 Bom TCJ (173) 50 Bom 3G9 
la tppendia HI 

2 (10^0) 19.;0 Bom 385 {3S9 390 SO**) 54 Bom 

977 (F B) Overruling 20 ludCis 
•192 

Note 2 

1 {18..C) 0 Moo Ind App 318 (390) (P C) 

2 (1926) lO’S Bom 103 (173 174) oOBomSGO 

[See also (1930) 1930 Cal 558 (5o3 
5 ,j 9) 57 Cal 10S9 Suit foe juduial 


separation — Parlies professing 
Jewish religion— 1\ ife praying for 
order against her husband to pay her 
costs — Clause 35 does not apply but 
Clause 12 applies and ca'=e is governed 
bv S 3o C P Code] 

Note 3 

1 (1914) 19X4 Bom 211 (213) 33 Bom 12o 
Note 4 

1 (1923) 1923 Pat 301 (302) 

2 (1934) 1934 All 273 (275 270) oO til 428 


3132 Powrus 01 Sinoli Jodgis vsd Division Coohts \pf 

Poii.e}SQf Single Judges and Duision Couiis 
36 \n(l We do hereby declare thit any fimctiou winch la hereby 
1 T^ diiected to be performed by tlie said Hijh Court; of 
Sion Courts " * ''' Judicalme at [Madras] [Bombay,] Fort WiUiam 

in Bengal m the exercise of its ougmal or appellate 
piiisdiction may be perfoimed by any Judge, or by any Division Court 
thereof, appointed or constituted for such puipose, in pursuance of section 103 
of the Government of India Act, 1915 and if such Division Court is composed 
of two 01 moie Judges and the Judges aie divided in opmiou as to the decision 
to be given on any point such point sliall bo decided according to the opinion 
of the majovity of the Judges if tbcie shall be a majority, but if the Judges 
should be equally divided they shall state the point upon winch they differ and 
the caso shall then bo heaid upon that point by one or more of the other Judges 
and the point shall be decided according to the opinion of the majority of the 
Judges nho haio heaid tlie caso including tJioso who fiisf heard it 


Synopsis 


Aniendmenk of the CUute 
Moy be performed by eny Judge o 
•ny Diviiion Bench thereof 


hots he 

When the Judges are equally divided 3 

Reference ^ 


1 Amendment of the Clause — 

(1) The words in pursuance of S 108 of the noiciuincnt of India \ct 1016 wees 

substituted foe tho words uuder the pron»jous of tho 13tli section of thoaforo 
said Act of tlio Twenty fouith and Twenty filtb ^cars of our reign by the 
nmeudod Letters Patent of llth March 1019 

(2) By the amendment of the Letters Patent in 102S the words folloniug the 
nords equally divided tiH the end of the clause ucre substituted for tho uords 

the opinion of tho Senior Judge shall {rcrail As to the effect of this aiuand 
ment see Note 12 to S 08 CnsI Proeeduie Code 

2 Maybe performed by any Judge or by any Division Bench thereof — Whcie 
the Court takes action in contempt proceedings the rule need not be issued by the Court as aa 
entire body k single Judge or Division Bcucli has jurisdiction to isauo the rule t 

Tho fact that a matter coming before second apiicllato Court constituted by a single 
Judge m High Court is ouo of difficulty does uot iicecssitato its being referred to a Bench 
of two Judges 2 

3 when the Judges are equally divided -~Thc amendment of this clause made la 
1928 incutionod in Note 1 aiifc apjlics to ill ca«c8 jciiding on thodito of such amend 
incut ^ 

Vs to tho elTict of S JS C P Code u^on Ihi&clau&e and the procedure lu such cases ‘‘ 
Jlolo 12 to tliat section and also tho anderinentioiied case* * _ 

Cl 36 — Note 2 and point ol (Inference should 

1 (1929) 1929 Pat 72 (73) 8 Pit 323 (Fit) stated by Division Bench 

2 (1931) 1931 All 207 (207) 

Notes 


thiK case cannot bo accej ltd 
Lorrcct in view of tho reasonmg 
1921 POO , , , i„ 

btealto the folloicxng c<i(rs 
tore lU a.ienhunt 0/ i 93 J 

(i mH'! In I Ca* 922 (J.C) (Cal) Thi* 

UaiiKO apilic* to appeal* uii iff 

( lie ilxo 
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Kioto llic imcudmcnt if lOI'i it %iaa bclil in the lollo>ving cases tint the opmiou ] 
cf the Senior Judge prcviilo 1 on i Jtflennee of opinion between the Judges of the Division 
iKBCh-S 

4 Reference — lu Older that a iikrouco mty bo uixile iindir this lUuso it is not uoces 
farv that there must bo a diflcrcnco on t lurticuUr point It inx> be made oven when there is 
a diflercHi-e as to the result of the appeal licird by the High Court • 

\ single Judge of the High Court is competent to bixr a tefireiiLO undoi this clause * 

\\ here a reference IR unde onl\ the points of difference and not the 'iholeciso should 
Iv nferied to * 

Citil Prcceduie 


37 \lul^\t.do fuithui ordaiu that it shall beltwful foi the said High 
Couit of Judicatuio at [Madias] [BombtiJ Port William 
proeeed Bengal from time to tiiiio to make lules and oideis fox 
the purposo of legulitincj all proceedings m civil cases 
which nia> bo biought btfoio the ‘^id High Coiiit, including proceedings m its 
Admjraltv, Vice \dmiraltt tcslamentaij, iiitestito and inatrimonivl juiisdictiou 
respectively Provided always that the said High Court kIuII be guided m mak 
iDg such rules and orders as far as possible bv tbo provisions of the Code of Civil 
Proceduie, being an Act piS'Cil by the Govetnoi Geueiai m Council and being Act 
No VIII of 18 j 9 and tliQ pioMsions of any law which has been made amending 
or alteiing the same by competent legislatite authority for India 
Power to deligilt See Isotc 1 Pt (2) 

1 Rules knd Order# —This Clause gives the High Court tho power to mako lulcs and 
orders for the inrposs of regulating all proceedings in civil cases which may be brought befoie the 
said High Court * But it doe* not authorise tho High Court to frame a rule delegating a juJi 
cml inaotion to one of its officers Thus It (il6 A of the Rules and Orders of tho Calcutta High 
Court delogiting to tho registrar the fuuetion of granting leave uudci Cl 12 ante is uli>a 
tnr«* 

Where a Rule of the Civil I’roicdure Code IS lucoDSisUui with the Rules of tho High 
Court made an pnisnaoce of tbo power eoiifericd bv this Clause the U^tor must pievail 3 

Sseafiotbo undcrmcntioDcd caso* 


(1926) 192j Bane 15o (1C4) 2 Rang ««»7 

(P C) (Do) 

(1919) 1910 Mad C2C (Cls) 41 Mad Ji<l 
\picals under S Si of the Land 
Acquisition Act— Governed by S 98 
(IHTO) S Bom 204 (20o} Appeals undcrCodi 
S 98 applies 

(188J) 11 All 17G (182) \ rase not (.oming 

under S 98 — Cl 27 of Iho tJlaha 
hid Letters Patent applies 
(1921) 1921 Lih 1 (3) 2 L>ih 133 (F BJ Be 
mar Judge not pressing h sview but 
subiuilting case to Chief Justice fo> 
teleienco to Tull Bench Cl 20does 
not apply 

8 (1J21) 1921 Cal 008(080) 51 Cal 180 Bifc 
rence under Income lav let 
(1925) 1925 Mad 281 (285 230) Hcvjsioa 
underB 2o of Provincial Small Cause 
Courts let 

EuleunderS 115 C P CoJe lo$elos\de 
tancUon granted under !3 lOoCr P Code 
(1912) 14 In 1 Cas 755 (767) (Cal) 

(1915 1915 Mai 1103 (IIJG) 

(1912) 14 Ind Cas 305 (3U) 39 5Xad 7 o 

(r B) 

(1920) 1920 Cal 417 (419) 47 Cal 438 Revi 
=ion against m order undii S 145 
Cr P Code 


fsec (1691) lo Bom 4o2 (476) Rafe 
lencc to High Court by Sessions 
JudgcundoiS 807 Cr P Code Held 
5* 4i) Cr P Code oteriidej, Cl 30 
Note 4 

1 (1J33) 1933 Pat 07 (C8) 11 Pat 772 
» (19331 1933 l*al 07 (Cl) U Pat 7'‘2 
} (1933) 1933 All bOl (674 875) 

Cl 37— Note 1 

1 (1 IIOJ 1910 Mad 473 (474) Rule lOa of Ip 
poltato bide Rules of Aladiae High 
Court directing clismiisil of appeal 
foi non piyment of printing charges 
IS not ultra wet 

(1117)1917 Mad 49 (55) Rule o33 of the 
Origin il Side Rules of the Madras 
High Court giving right of audience 
0 1 the oriojnal side to vakils and 
withholding it fcoinattorneys is not 
uftra nrrs— hollowing 1 Mad 24 
Ml ’07) 3H.al 013(625) 

1(1932) 1934 011 1 (2) 59 0vl 070 Older 3 
U 4 sub R (5) 13 inconsistent with 
Rules mide bv tho Calcutta Iln-h 
Couit ® 

4 (1812 63)1 Mad H C U Uo (120) This 
clause docs not louder S 187 Af 
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Criminal Procedure 

38 And We do fuither oidain that the pioceedings in all criminal cases 
Recuiatinn "hichsliall he brought before the said High Court of 

ol proceed ju<,,eatmeat [Madias] [Bombaj] Fort Wdinm m 
Bengal in the exercise of its ordmaij original ciimmal 
jurisdiction and aUo m all othei cnminal cases over which the said High Court 
had jurisdiction immediiteU hefoie the publication of these piesents shall be re 
gulated by the proceduie and piactice which was in use m the said High Court 
immediately before such publication subject to any law which has been or maj ba 
made in relation thereto bj competent legislative authority for India and that 
proceedings m all othei ciimmal cases shall bo regulated bj the Code of Criminal 
Procedure piescrihed hj an Act passed by the Governor Geneial m Council and 
being Act No X\Y of 1361 or by such further oi other laws in relation to 
criminal proceduie as may have been oi may bo made by such authority as ifore 
said 

Appeals to Prtiy Couucil 


39 And Y Q do further oidain that any peison oi persons may apjcal to 
Us Our heirs and successors m Our or Their 
Power to appeal Council in any roaltci cot being of ciimmal juiisdiction 

fiom any final judgment decree oi order of the said Higb 
Couib of Judicature at [Madias] [Bombay] Fort William in Bengil made on 
appeal and fiom any final judgment decree oi ordei made m exeiciso of oiigm^^ 
jurisdiction by Judges of the said High Court or of any Dn ision Couit from which 
an appeal shall not lie to the said High Court under the proMSions contained m 
the l!3th Clause of these piesents Provided in cither case that the sum or 
matter at issue is of the amount or \aIuo of not (ess than Bs JO 000 or that such 
judgment decree oi older shall invohe directly or indirectly some claim demand 
or question to or resj ecting property amounting to or of the value of not les than 
Es 10 000 or from any other final judgment decree or order made either on 
appeal or otherwise as aforesaid when the said High Couit shall declare that the 
case is a fit one for aj pe 1 to Us Our heirs or successois in Our or Their Privy 
Council subject always to such Buies and Orders as arc now m force or may fioni 
time to time bo made respecting appeals to Ouiselvcs m Council from the Court* 
of the said Presidency eveej t so far as the sai 1 existing Rules and Oideis re pe>' 
tnely are hereby \aricd and snbject also to such further Rules and Ordei» as ^'c 
may with the advice of Out Privy Council beieafter malo m that behvlf 


Scope of the Clause 
In any matter not being of criminal 

Judgment decree or order made on 

appeal 3 

Appellate order made in land acquui 
tion Cate* — See S 100 Note 2 
Pts (U) and (11 ) 4 

Decree patted by High Court in purtu 

ance of direeliona by Privy Council 5 

Order* patted on review ~ See S 109 

Note 5 1 1 (4) 6 

Order* patted in revition— Srr S 109 
Note 6 1 Is (IC) ind (1 ) nd «/ o 
S 111 Note 3 1 1 (1) 7 

Order rejecting application for amend 


Note '">• 

ment of decree See S 103 Note 5 
It (8) * 

Order* in iniolvency ’ 

Decreet on appeal made by High Court 
under Special Act* ' 

Judgment decree or order made in Ih* 

cxercite of original juritdiction ^ 
Decition under the Income tax Act 
Order made in the exercite of ditcipU 
nary juritdiction under Cl 1^ 
nntr . 

Order refuting to quath proceeding* oy 

writ of certiorari . 

Judgment decree or order mutt o 

Appeal from order granting cerlifi'*** 


Synopsis 
Note No I 
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iir. 


Olhcr Topicf 

Olivet undts Sretiuc Belief \ct 'xbetbec appeilaWe Sec Note 12 F N (2) 

1 Seei’c ll'C CUgte — TUc tight of appeal to the Pcisi Couucil rests upon tins 
clit e and is clahoialcJ in S< lOD lo 112 of the Cml Procedure Code l This Clause deals with 
tr j '"itcgones of ca-cs (a) judoinent« decrees or orders madacn apleal aud ({<) judgments, de 
crei-, cr orders made U) the c^cre>-.e of origtitaf jurisdiction vihetlicr bi indnidun] Judges or b> 
dm ion Courts * 

There vas 1 coullift of opiiuoii as to nhether a parlr desirous of appealing again-t a 
ILdineut was bound to ajpeal under Clause 15 anf« before appealing to Piiw Council where 
the Judges heating an appiil were rqualls diMiIcd lu opinion ^ In view of the imendment of 
Cbv e 3u ol the I-<ltcTs Patent made i» 192d this diffitnUv cannot now occvii 

2 In any matter not being of Criminal Juriadiction — The words in auy matter 
I t King of Crinunal jori-dictiou govern both the classes of judgments decrees or orders which 
a e mentioned m this Clan e * Thus the High Court has no jnrKdictiou to grant leave to 
ajj ‘■’1 to Pr'" Council against 1 judgment of High Court sitting in Criminal appeal from the 
judgment of 1 Court of Sc ion* Such leave cannot le granted even by virtue of the words 

I hcD the said High Court 'hall declare that Iho else is a fit one for appeal 

3 Judgment decree or order made on appeal \\ here a decree is passed hi the High 

Ccun on appeallrom aiutli r tntunv) m order that the decree of the High Court mar ba 

ajpevlablt tothe I iiw C uwcil the said tnUuual i0U">t 1 e a C‘»utt subj“ t to the swpenuteudeaca 
of til" High C ur* within iliv nu ining of Clause 10 jite* 

Stf Ncti 4 to 9 Ultra 

4 Ap)>«alable order made in land acquisition cases —See 6 109 Note 2 poluts 
<1U and Ilia) 

5 Decree pasted by High Court in pursuance of directions by Privy Council — 
,Sie S 109 Notes poiut IJ) and aUo the uudermentioDcd else l 

6 Orders passed on review —See S 109 Koto 5 l>oint 4 

7 Orders passed m revision —See S 109 Note 5 points (1C) and (IT) and aUo S 111 

Note 3 point U) 

8 Order rejecting application for amendment of decree — See S 100 Note 5 
IP lut (s) 

9 Order in insolvency — \n appeal mil lie tu tl e Priw Council against an order of the 
H h Court under S 8 of the Pre idcnci Towns In«nl\en<\ let made ou appeaJl oi loainst an 
avi eBate otdei of the High Cmit dismissing an Insolveucv petit on undei the Piovincial 
Ii Uenev 4ct Vof lOlO* 

10 Decrees on appeal made by High Court under special Acts— See S 109 Note 3 
j 11 c (9) HOi and also the no lermentioned case i 

11 Judgment decree or order made vn the eitemse of original jurisdiction —The 
vscrd'i original jurisdiction are onh used in contra distinction tothewordo made on appeal * 

urring earlier in th Clan e ’ See nUo Notes 12 to 14 xnfra 

Cl 3^ N ‘o 1 Council directing accounts to te 

^ taken — Division Bench made a fin il 

2 decree — Appeal lies to Pin v Conicil 

■5 ’ under Cl 39 


1(1871) 16 Suih ^Y K 191 (192) Decree on 
appeal — appeal loPrivv Council lies 
whether appeal under Cl 15 lies or 

not 

Note 2 

1 (1931) 1081 Cal 52G (a27l 53 Cal 844 

2 (1931) 1981 Cal 526 (5271 08 Cal 344 

Note 3 

1 ( 1931 ) 1981 P 0 149 (la3) 59 Cal oj 58 

Iiid App 2o9 (P C) 

Note 5 

1 (1905) 33 Cal 963 (''Ci) Remanded by l»riv} 


Note 9 

1 (IJgo) 1925 Had 248 (241) 

2 (1913) 19 Ind Cas 435 (43C) 40 Cal 635 

Note 10 

1 {1931) 1931 P C 149 (153) 68 Ind App 2o9 
59 Cal 5o (P G) Aw ird of tribunal 
under Calcutta Improvement Act 
(Bengal Act (t of 191l)-~ProTision 
for finaltj in S 7l eicludea further 
aj peal from High Court 
Note 11 

1 (1923) 192|P C 143 (150) 5Q Jnd App 212 
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Criminal Procedure 


App 


Criminal Pioceduie 

38 And We do furthei oidain that the pioceedings in all criminal Wsss 
Hegnlaho. „i p„c.=a "1"“'' ^“'1 befolB ll.o sad High CoulUf 

mgs Judicature at Lfi^dias,] [Bombay], Fort William m 

Bengal in the exercise of its ordinary original ciimioil 
jurisdiction, and also m all other criminal cases over winch the said High Court 
had jurisdiction immediatelj before the publication of these presents, shall be re 
gulated by the procedure and practice which was m use in the said High Court 
immediately before such publication subject to any law which has been or maj ba 
made in relation thereto bj competent legislative authority for India , and tbt 
proceedings in all other ciiminal cases shall be regulated bj the Code of Ciiminal 
Procedure picsciibed bj an Act passed by the Goiernoi General tn Council anJ 
being Act No XXV of 1861, or bj such further oi other laws in relation to 
criminal proceduie as m ly hare been or maj be made by such authority as ifoie 
said 

Appeals to Prny Council 


39 And We do further ordain tliat any i>er?oa or poisons ma> appeal to 
Us Our heirs and successors, in Oui oi Then Privj 
Power to appeal Council, m any matter not being of criminal juiisdicttoot 

fiom any final judgment decree or order of the said Higb 
Court of Judicature at [Madias,] [Bombay], Foit William in Bengal made on 
appeal, and from auy final judgment decree or order made m exeiciso of oiigmal 
jurisdiction by Judges of the said High Court or of any Dn ision Couit fiom which 
an appeal shall not he to the said High Court undei the provisions contained m 
the ISth Clause of these piescnts Piorided, in either case, that the sum or 
matter at issue is of the amount oi value of not less tlian Bs 10 000 or that such 
judgment, decree oi oidcr shall involve directly oi indirectly, some clum, demand 
or question to or respecting property amounting to or of the value of not less than 
Es 10,000 , or from any olhei final judgment, decree or eider made eithei on 
appeal or otlicrwise as aforesaid when the said High Couit shall declaie tint the 
case is a fit one for appeal to Us, Our heirs or successois, m Our oi Their Pin) 
Council, subject alwajs to such BuJes and Orders as are now in force, oi ma> fiom 
time to time bo made, icspecting appeals to OuiMihes m Council from the Couita 
of the said Presidency, Cvcejit so fai as the said existing Rules and Oideis re«pcc 
tively are hereby vaiicd, and subject also to such furthei Rules and Ordeis is 
may, with the advice of Our Privy Council, heieaftcr make in that behalf 


Synopsis 
Note No 

Scope of the Clauie t 

In any matter not being of criminal 

jurisdiction 2 Or. 

Judgment decree or order made on 

appeal 3 

Appellate order made in land acquisi 
(ion ease* — See S 109 2Vote 2, 

Pts (11) and (11 a) 4 

Decree passed by High Court in pursu On 

ance of direction* by PriryCouncit 5 
Orders passed on review — See S 109, 

^ote5 I'l (0 6 On 

Orders passed in revision — 5rr S 103, , 

y,ote5 I’ts (lC)nnd(lT) and aha 
S 111 >ole3 IH (1) 7 

Order rejecting application for amend 


Ivote 

menl of decree See S 109 ^ole ^ . 

Vi (8| ; 

Orders in insolvency 


Order made in the exercise of 

nary jurisdiction under Cl * I 

Order refusing to quash proceeding* hf ^ 


Judgment decree 



III. 


Upi \LS TO Pbut Cot>cn:, 


3ir> 


Other Toincs 

Orlet under Sjecific BelicI Vet wtietlier ^ipcalal^Ie Seo>otoI2 F I' (2) 

1 Scop« «f the CUute — The riRlit of apical to the Ptn^ Council rests upon tl 
cU' e and is cUbotaleJ in S« 103 to 113 of the Cisil Procedure Codcl This Oausc deals wi 
tif '■atcgories of cs'cs (a) judoincnls decrees or orders made c» up; rol and (t) judgments c 
cr° or orders made m the cxcrei oof ofijinaf junsdictioii whether hj indi\id«al Judges or 
din ion Courts * 

There Was a conflict of opinion as to whether apart' desirous ofapiealmg agains 
H djueut was hound to aipeal uiader Chuso 15 onte before aipealmg to Pri" Council "hi 
the Judges hearing an apixal were CQualh diaiJed m opinion^ In Mew of the amendment 
Ciii-ie SG of the Letters Patent made lu 1928 this difTiculta cannot now occur 

2 In «ny matter net being of Criminal Jurisdiction —The words >n au 3 matt 


w h^u the said Ifigb Court Ii ill deelutr that the case is a fit one for appeal 

3 Judgment decree or order made on appeal — \V here a decree is passed bj thoHij 
Ccurt on apicalfroto another tnlunal m order that the decree of the High Court inai 
al 1‘falalle to the I ii" C unnl the said ml unnl iwu 1 1 e a Court subj t to the sui er utrndsu 
of the High Cour* " itbiu the mt ining of Clause 1C a Ut f 

St* Note 4 to 9 infra 

4 Appealable order made >n land acquisition cases— See S 109 hote 2 toin 
ODaud (lUl 

5 Decree passed by High Court in pursuance of directions by Privy Council 
£tt S 109 Notes poiut (0) and aUo the undcrmeutioued else l 

6 Orders pasted on review — See S 103 hole 5 point 4 

7 Orders passed in revision —iSre S 100 Note 5 points flCMnd {!'') lud also S Ij 
*• te 3 point (1) 

8 Order rejecting application for amendment of decree — See S 100 Note 
il intli) 

9 Order in insolvency —Vn rtpptal will lie to ll e PrivT Council again«t an ordei of t 
Ki,h Court under S 8 of the Pre idtnt' Towns In o)\cik\ Act made on appeal' or a^a nst 
aiiellate order of the High Court di«ini sin^ jn In«oheiK\ pot t ou i nde tl t Pioa uc 
Il i-tlrcocv Act Y of 10-0* 

10 Decrees on appeal made by High Court under special Acts — See S 100 Note 
I ints (0) ind (10) rtod al o the tindeinientioued case t 

11 Judgment decree or order made m the exercise of original jurisdiction — T 
> ords original juci«dictir> i are onh i ed in contra distinction to the words made on appes 

iirr ng earl er in tl is Clause i See ‘ f»o Notes 12 to 14 tnfrn 

^'i \ Oum/oA 'h’/va/uVfiJti -n.^ajuu'i,’. Va 

1 taken— DiTision Bend mal a fi 

2 decree — Appeal lies to Pnw Com 

a under Cl 


1(16<1) If Suth aV K 191 fl02) Ds ree on 
appeal — Apiial to Prus CoiPciIhes 
whether appeal under Cl 15 he or 
not 


Note 2 

1 (1931) 1931 Cal 520 (o2"> 5S Cal 314 

2 (1931) 1931 Cil 520 (52") 5SC»13l4 

Note 3 

1 (1931) 1031 P C 149(153) 59 Cil ou 58 

Ind Anp 2a9 IP C) 

Note 5 

1 (1905) 32 Cal 903 (fCo) BemardcdlJ lti\y 


Note 9 

1 (lJ2o) 192a Alad ’43 (241) 

2 (1913) 19 Ind Cas 435 (430) 40 Cal Gas 

Note 10 

1 (1931)1931 PC 149 (153) 5S Ind App 2 
59 Cal 5o (P C) Award of tribu 
under Calcutta IiuproTement 
(Bengal Act (\ of 19ll)— provu 
for tnalli in S 71 excludes furl 
aijeal from High Court 
Note 11 

1 (1023) 1923 P C 148 (160) 60 Ind Add 2 
il Bom 724 



3156 


\inLM.s ro Pbim Gouncit 


\rr 


12 Decttion under the Income t*x Act — It lield b\ tho Pn\^ Coiiiuil mtLe 

nnileiwicutioncd case* tbit v judgment ol the High Court i»aicloHa ref«,reMce under S vl of 
tho Income tax Act o( 1J18 was qu1> adaisory and therefore, not apix-alable to the I'riry 
Council But It IS now profiled by S CC V of tho ict amended bj tho \ct WH of 1920 tlut 
an appeal to tho Privy Council will lie m such a case 

Section CO A of the Income tax Vet does not, however providi, for an appeal from an oide; 
of the High Court under S GO Sub S (3) refusing tore(jmre the Commissioner to state a ca‘i. 
The High Court of Lahore has held that such an order is final judgment passed in tho exercise 
of original jurisdiction and Is theieforc api«alablc3 But the High Court of Ilangoon has held 
that It has no jurisdiction to grant leave to appeal m such a eases ^ 

13 Order made in the exercise of disciplinary jurisdiction under Clause 10 a ite — 
ber S lOJ Note 2 points (5) and (C) and also bhe undermentioned eases * 

14 Order refusing to quash proceedings by writ of certiorari — Xo apjKial lies to 
1 1 ivy Council under this clau e agaiu<>t an order of a Dimioa Bench oi the High Court refusing 
to quash by writ of ceitioian the procccdiugs of Deputy Collector who, as an Income tax 
ulTicer directed the prosecution of a person under S IJd Indian Penal Codo.1 Tho reason is 
that the or<l<.r is neither one jaa%cd on atjical nor one passed in tho exercise of original juris 
lietioD 

15 Judgment decree or order must be final — Sea Xoto 4 to b 109 and tho under 
mentioned ca cs * 

I ' * ofaJudeO of a High Court 

• to tho Pnv} Council i» not 

, y ^ lefore not ajiealable under 

that Clau e * 


40 ^cd Wo do fuithci oidaii) tbvt it slull be kw/u) for tbe said Uifab 
Couit of Judicatuio at (Madias ] [Bombay,] Poit William 
Vpicii from lilt ii u lu Bcnb'tl > 1 ^ >ts diicction, on tiio inotiou, or if tho said 
t rv jml„nicnt High Couit b© not sitting then for any Judge of tho said 

liigli Court, upon tbe petition of any party who considers 
liimscH ageriLsed by any pietuninary oi inleilocutoiy judgment, dcciee older or 
hcntcnce of tbo »aid High Court in any such proccctliog as aforesaid, not being of 
criiunnl juiisdiction to giant poimission to such party to appeal against tlio sainu 
to Us, Our hens and successois, m Oui or Then Privy Council, subject to the 
same rules, xCoUlitions and limitation as aio lieioin oviuessod respecting appeals 
from tinal jiidnineiits, decrcLs oidet^ and senleDces 

Order refusing the appoiiituicni of i rc ctrer in a suit See Note 1, Pt (C) 


1 Appeal from interlocutory judgment —‘There Is no ij JO il to the Pniy Council i*- 
oI ti|,ht in interlocutory matters and but lot the j rovisloDs of this Clauso an aj peal in such 


Note 12 

1 {1J21) 1023 P 0 148 (1j 1) OIiil Vjp’U 

47 l>oiii 721 (P (.) Oicrriihng IJil 
Bom 12& 

2 (nn)lJ3l Lah (I3l) 12 Lih ICr 

iP B) 

{K,o aho 1J21 Paia 3~Si3iS 

B9) VpjKil lies from order of High 
Boort refuting to direct the Chief 
llcvbniic ViUhont), under S 45o( 
tbo SpCLific Belief Vet to nlalo a sist. 
unlcr S of the Iiiromo tax Vet 
(1J18) 

1 (1J30) 1930 liana 2*4 (277) 8 II mg ilo 

Note 13 

1 (1902) 32 Bom lOu (107) No ijiHallicn — 
TleaiilicaiUina), howLicr ajjlj 
to Ills Maj stv tbe King for leave to 
apjical 

(1 iU) IJM Cil ' 7 ( ip 41 I al "II No 


ippcil lies 

fbut SCO (1933) 1J33 Vll 22o(2’f) 
It ill tho praclico of tho VllaLaL.iJ 
High Court to grant Ica\o to aj ji >1 
m such cOKCs— hollowing 1933 \II 
lb] 

(IJJJ) 1931 tilOJdfJOl JOJ) Ml 7C 
Note 14 

1 (1J13) 21 Ind Cas 8Ju (b07) (Had) 

Note 15 

I (1032) 1032 lUn„ lb9 (is)} 10 lUng i 
Order of remand, when ij 1 } IrO fiu»' 
f^o also I’U J and 10 Nolo 4 
b 109) 

(IJ12)1U2 Bang 133(192) lOIling^OJ 
Order rcfuiiug Uavo to apjevl >“ 
forn I pauperis IS not final orJn 

I'vaaUob 100 Noto 1 It 12) 

Note 16 

I (I-KIjnCil l'•(r•^) 



Ill \\U \I, llOM JlVvi.MLNT SIOT 

1 ttcmld l-e uicoinicti «l * This CIjUH) «.»Is couteiuil itc* orders \' Inch luie htcii inulo 

a ai'p«.il l\ ibo IlifiU Couit inidcr Cl'in&o 15 anit mil soch oidcrs as iro li\ iciiou of Ihc 
Ji jiubir of Judges \eiio hi'o liVcn pail in the drciMOD wot ipjcil »h\p lo the High Court • 

The grauliug of the icrmis. lou to upcil uuder this Cliu e i- entire!' dncietiouau uith 
the Court or Judge cini'0«crcd to gi'i it * \» i goiieril rule xtid lu the nb ciico of special 

iiaum tiuccs or cine uiiiisu it oci ision for it-< cieroi e the lower of miking intcrlocuton 
order Is Cl c whii.h IS not 1 vuitallc subject tor tcTiew * Iluis no Icn'o lo aipeil to tlie 
Ptirs Couucil willlo gnuted under this t-li« o igim-t m otdei relitiug to i luestioii of 
iracticctueh is an erdcr for insl«ctic.n of d lUincul-.' or igniist u» Older refusing m 
ippoiutiueut of 1 rccci'ct ® 1 ul whcic the ordei comi>ltiiud of luioUts i nutter of icU 
nopoitmcc ueh is i que ti n ot jwii'lwtioir to mike i p'ltieul rr outer lcise lo apieil im! 1 
■e iranted * 

41 \iiil Wo ilo (uttlici oulim lint liom inj jiulgincut oulei or sentence 
o( lUo Jiinl Couit of JnJicituio at [Madiaa] 

tir,.al u riiintnl iBombijl iott W ilUum ill Dciiotl imtlo in the e\cicise 
sa 1 ct of originil criuiiii tl juiisrliction or lu iu\ ciimiml cise 

wheioitiN i>ouit 01 poiutsofliM Ime been leseiveil fot 
tlic oinmon of tlio hinl High Coiut m m inner heicuibefoie inotnlecl b> in> 
Couit Mhicli Ins cxciciscil oii^ina! luii'^bctioii it sluU bt liwfiil foi the poison 
ggrie'edln such juduiuent oulci or sentence to ipiicil to I s Out liens oi 
nucce sors u\ Council vnwdcil the said Hioh Couit shill declaie tint the ciso 
i« i bt one for such uppe il lud undci such conditions is the »iid High Coiut m u 
cstahlnh or require subject ilwnts to such tulcs and oidci« is W’o tint with tlio 
id\ ICO of Our Priv> Council heiciftei mil o in tint heh ilf 

1 Appeal in criminal c««e« —The wording of Ibu cl iu<« IS icii itcuo md miKt be 
etnctlr construed ** lu a ernniuil case the Couit* power to pniit leaxo to ijieil to the 
PtiTi Council IS oulf under this Chusc Thus the High Court lii» no i>owei to gi lut loiio to 
all cal from a judgmont lasscd bj it ») a ctini'uil aucil ' oi a^iiiut «u oi Icr imdc bj it mulct 
8 iiB ut the Criminal Procedure Code * 

ki to whether au ailKil lies agiinst the dccuiou of the High Court illei i Loiiiiig ui 
lUreUancc of a ceitificrtle griiited br the tdnuite Gonci il imler Cl iC oiifr see the uiulcr 
mentioned ta»e * 

The right of aiioal giicu U th »Cu««eis Ml jc no H < i o tint Uio llioh Couit 
shill declare that tUo cksO is a fit ouc (oi iipoil thi High Coiirb h lUeicfoio tit dut\ of 
satisf'ing iltelf ! efoto declaring a cikc ht for lUeil thit the iisefills w il, i, tho limit 
pfe cribi.d bi the Priry Council lu Val StuyU \ for, I L It 41 bil 870 * 

2 Origmml Ciiininat JurisdicUwn — The jmisidictxou c\Er« cd I ' the High Goiiit 
lu a rcfcrtiice lor coufirmition of seutcnce and also m iu ipjcil bi Goieiuiuout when the 
jurr ha'e acquitted tl o it-tused is not of an ort!?*Haf nature 1 ut is of m ajj clhlo chmctoi i 

3 Appeal in exercise of Royal Prerogalire— Leave not necessary — M here theie is no 
t 15 l 1 tofmtHwndcsVhoIrt.lt ts Patent or ttttdec tho Priw Council Act and the appolliiit 

Ct. 40 Noie 1 Hj High CouU uiidei Cl 13 li ins 

1 (lO"*!) 10231’ C 119 (rO SOIudAip 212 feiting lo itself a suit fiom the 

47 Bom 724 (P C) Citing Gol Inng 1 Court of the Itegidont nt Aden 

La hanque D JIoc') eiaja (IBhb) 5 | 

^ U 
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App. 


appeals to the Pmj CoimeiHor the exercise ol the Rojal prerogative no leive or certificate is 
neccasary under this clause i 

42 \nd We do further ordain that, in all cases of appeal made from any 
„ , . , judgment, order, sentence oi decree of the said High Court 

of copfe^o ° evfde^^r and Judicature at [Madras], [Bombay], Fort William m 
other documents Bengal to Us, Our heirs or successors, m Our or Their 

Privy Council, such High Court shall certify and transmit 
to Us, Our hens and successors, in Oui or Tbeir Piivy Council, a true and coriect 
copy of all evidence, proceedings, judgments, decrees and orders had or made in 
such cases appealed, so far as the same hate lelation to the matters of appeal, 
such copies to he certified undei the seal of the said High Court And that the 
said High Court shall also certify and transmit to Us, Our heirs and successors, m 
Our or Then Piivy Council, a copy of the leasons given by the Judges of such 
Court, or b> any of such Judges, for or against the judgment oi determination 
appealed against And We do further oidain that the said High Couit shall, m 
all cases of appeal to Us, Our heirs or successors, confoim to and execute, or 
cause to be executed, such judgments and orders as We, Oui heirs or successois, m 
Our or Their Prny Council shall think fit to make m the piemises m such manner 
as any original judgment, decree or decretal ordets, or othei order oi rule of the 
said High Court, should or might baae been executed 

1 Tranttnusion of record* — Tins Clause expressly requires tliab the reasous for tho 
decisions of the High Court should be recorded by the Judges aud transmitted to the Privy 
Council for its information ^ Where an appeal to the Privy Council against a decree has been 
admitted such proceedings as applications tor rcvievT of the judgment aud the order of the 
Court thereon ought not to form part of the records lo be transmitted to Fnglnud * 

Calls /oi Uccoids, etc . by the Goie> 

43. And it 18 Our further a\ill and pleasuio that the said High Court of 
Judicature at [Madras], [Bombay] Fort William in 
High Court to complv Bengal shall comply a\itb such lequisitions as may be 
GofernS‘*‘£orrec«dT mado by the GoTCrnmeDt foi records, leturns and stito 
ate, ments, in such form and manner as such Goaernment 

may deem proper. 

44 And We do further ordain and declare that all the proMsions of these 
Our Letters Patent aie subject to the legislative iiowcrs- 
Powers of the Indian of the Govcinor.GenCial in Lcgislatlv e Council, and also 
Legislature preserved of the Governor-General in Council undoi section 71 of 

the Government of India Act, IOIj, and also of tho 
Governor-General, in cases of emergency under S 72 of tho .let, and may bo in all 
respects amended and altered thereby 

Sy7iopsis 

Note No I Note Nc 

Alterations m the Clause 1 | Lgeislative povsers of the Governor 

Scope of the Clause 2 I General m Council 

1 Alterations in the Clause — The inatcrul viteralion nude bj the amending Letter* 

* Governor Geiieril lu Lcgivhtivo Coune*' 
e bceu hUbvtituted for the words 'posuMol 

2 Scope of the Clause— Tins ClsUM milct tho provisions ot tho Letters I’ateat 
subject to the le gialative powefv of the Governor GencrvI iii Le g i'.lative Council and 

— ^ “s7T •» Cl 42— Note I 

^ 1 (icCJ) 12 Moo Lid Arp tay (J02) (P C) 

1 (1935) 1935 Pat C0(C7)Z 14 Pit 31S. X II6G-*) 1 Peng L U I Vd (F B). 


POWERS OF iNDIi'T LlGISEVTURE PrCSERVI D 


«.r 'confcr^rbrtL °s CUu c But tbc Letters l*Ueot cannot be ^ incd b) meie resolutions 

itbci elite local Government or of llio Government ol India- , , t j . Mni=;n 

tnowS lOd of the Government of India 401 (1915)] 

Her Letters Patent that they iiw) be subject to the 

' jcrelotc thisCUuseis not iWfra in Ci of the powers of 


ounciL let lfGl(21& 25 \ict C C.) give, pow 
lake laws or tcgnUlions for vepeah ig, amending •” 
t thereafter to 0 


to the Governor General in Council to 
altering an) laws or regulations then la 
the Indian terntonca It is also provided bj that bectiou 
Caunevl has no power to make an) laws or regulations which 
Occt any of tho provisions of the Act or ofanj provisions of 


crcc k- -- 

hat the Governor General a 

hall repeal or in “’V or^’oranV let passed in that session of PatliameBt Thus 
erlain alteration m regard to the gualih 

the Governor renei ^ Sotmte-ard to power, of the superintendence of the High 

Ccust given nv a aeptiro a British subject of h a right of suit against 

s "sr^i^rjir.:; c.™“ : 4 .. ,„oiv.a i, s ^ _o., il. G„.„n 

ment of India let lsu3 "hi h ut i, mentioned m the irovi. 

Vet 


former 
‘ Letter 


a right of suit against 
> Go of the Govern 
o to b 22 of the Indian Council, 

4 S ^nd it IS Our further will and pleaburo that these Letters Patent 
vhaU be published by the Goiernor in Council and shall 
come into operation from and aftei the date of such 
publication tod that fioin and after the date on which 
effect shall have been feivcti to them so mnch of the 
aforesaid Letteis Patent ^ranted by His Majesty Iving 
George the Third as iias not revoked 01 determined by the said Letteis Patent of 
the Twenty siith of June One thousand eight hundred and sixty two and is in 
conM&tent with these Letters Patent shall cease determine and be utterly void 
to all intents and purpo«ies whatsoever , t, . . 

In witness whereof We have caused these Oui Letteis to be made Patent 
Viitness Ourself at Westminster the Twenty eic.htli diy of December m the 
Twenty ninth year of Our Reign /,,, r> T^^^TTrr■, 

By warrant under t he Queen s Sign Manual (ad ] U ROMILLa 


Cl 44-'N<>te 2 
1 M 9) 4 Cal 172 (1 7 178) 5 Ind Vpp 1 » 
G C| Removal of terrilorv from the 
lur »d ciion of the High Oouil In 
icJa e$ Currie (1897)21 Bom 405 


diction 

(ISJO) 1 Cal 431 (4o0) S 5 of Act 1 1 of 
1&74— Providing that lU cases of cou 
current decisions there must be a 
sub tautial question of la » to give 
a right of appeal to the Privy Coun 
cil J» not ultra tnrea the Letteis 
Patent Clause 39 

(1917) 1917 Mad G70 (070 Cd) 40 Had 651 
B 117 C P Code 

(1924) 1924 Alad 399 (399) 40 Jlad 958 

S 111 C P Code overrides Cl 39 
Letters Patent 

(1914)1914 Cal 679 (G60) 42 Cal 35 The 
enactment of S 12 L nutation Act 
1908 so far as it relates to applications 


for l&ive to apjeal to Priv) Council 

(1J33) 1933 Bom 1 (3 4) (S B) Power of 
reals on and appeal of High Couits 
taken away bv B 51 of Ordinance 
No II of 1932 

(1918) 1918 Pat 103 (105 115 120) 3 Pat 
LJoncodl S 8 of the Defence of 
Ind a Act 1\ of 1915 takes awaj 
light of appeal or revision to the 
High Court against the decision of 
the Goznmi sioncis 

(1J21) 1911 Mad '>o8 ( CO 2G1) 44 Mad 416 
tladris Legislative Council has no 


Note 3 

1 (1874) 22 Suth W R (Ci) 54 (GO) 

2 (1919) lo Ind Cas 22 (24) 40 Cal 391 10 

Ind App 48 7 L B R 10 (P C) 
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appeals to the Privy Council for the exercise of the Rojal prerogitne no leive or certificate is 
necessary under this clause i 

42 And Wo do further ord.Ain that, m all cases of appeal made from any 
„ , , , judgment, order, sentence or decree of the said High Court. 

ol?“prerof\\“;'n“ 0 lJud.c.t»reat tiwrasj, [Bombay), Fort W, 11, am m 
Other documents Bengal to T5'3, Our heirs or succcssois, in Our or Tlieir 

Privy Council, such High Court shall certify and transmit 
to Us, Our hens and successors, in Oui or Their Privy Council, a tiue and coucct 
copy of all evidence, proceedings, judgments, decrees and orders had or made m 
such cases appealed, so far as the same have relation to the matteis of appeal, 
sucli copies to bo certified under the seal of the said High Court And that the 
said High Court shall also certify and transmit to Us, Oui hens and successors, in 
Ouror Their Piivy Gouncif, a copj of the reasons given by the Judges of such 
Court, or by any of such Judges, for or against the judgment or determination 
appealed against And We do further ordain that the said High Court shall, in 
ail cases of appeal to Us. Our hens or successors, conform to and execute, or 
cause to be executed, such judgments and orders as We, Oui heirs or successois, in 
Our or Their Privy Council shall think fit to make in the premises in such manner 

lei order or lulo of the 


' • ■ « , , .4 that the reasons for 

Ueeisions of the High Court should be recorded by tho Judges aud trausmitled to the Privy 

amst a decree has been 
aud the order of the 
Eughud 3 

Calls fot Itecoids, etc , by the Govo nine i( 

43. And it IS Our fuither will and pleasuie that tlie said High Court of 
Judicature at (Madras], [Bombay], Fort William m 
High Court to complj Bengal shall comply "ith such requisitions as may bo 
Gi‘ve™,3“to"recS made by tl.o GoTernroenUot records, relu.ns and sl.ite 
ptc. ments, in such form and manuer as such Ooternment 

may deem pioi>er. 

44 And We do fuither ordain and declare that all tho provisions of these 
Our Letters Patent ate subject to the legislative powers 
Povvers of the Indian of the Governor-Genoral in Legislative Council, and aKo 
Legislature preserved of the Governor-General ID Council undci section 71 of 

tho Government of India Act, 191 j, and aLo of fha 
Governor-General, in cases of emergency under S 72 of tho Act, and may bo m all 
respects amended and altered thereby. 

Synopsis. 

Nolo No 1 Note No 

AUerelion* in the CUuse. 1 1 LgeieUtive power* of the Governor 

Scope of the Cl«u»e 2 I Gener.l m Council 

I ■, . Undo bj the nuiending Let'‘f* 

. • . Geuervl lu Lcgishtiio Coun.U, 

tituted foe the v'orJa 'po«i»‘' 


2. Scope of Ihe Clause —This Claube males the provisions ot the 
fiub|cct to the IcKislfttive powers of the Govcrnor-Genervl m Lcpi»Utivo Council aDd_:Ll. — — 

^ 1 (ISCJ) 12 mS Ii?d'Ap^/^3 |W2) (1’ Cl 

1 (1035) 1035 Pat CC (07) : 11 I’at 313 2 (ISC'*) I Leng L H 1 (5) (E 
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GoTetaor-Gencra) m Council See the undermentioned ca<es^ is to lustince^ of exorcise of the 
jx2wer conferred b\ tliis Clau c Lut tEc Letters Pitent cannot be \ inod by mere lesolutions 
cither cf the local Govetniaeul or of lheGo\erttment ol India* 

Section 9 of the High Courts \ct [now S IOC of the OoiecDment of India tet (191o)] 
gives jiower to Her ^Ia3est^ to direct b> Her Letters Patent that they maj be subject to the 
powers of the luduu Legislature and, therefore, this Clausa i$ not ultra itrcs of the powers of 
IT . at „ 3 

■ ■ , .1 I r , the Indian 

, □ Council to 


Icrce, ct thereafter 

that the GoTeruor mcv » - - — - 

‘hall reitil or in anv waa affect an> of the provisions of tho Vet or of any provisions of 
cectam other tets named therein or ol au> \ct passed in that session of Parliament Thus 
the Ooaernor General m Council has no power to uuLo my alteration in regard to the qualifi- 
cation cf Judges prescribed in S 2 ot >u regard to i»ow«ra of the superintendence of the High 
Court given la b 100 of the Governmenl ol Jndii \ct 19151 Similarly the Governor General 
in Council has no power to legislate so as tode[rivc a Rritish subject of his right of suit against 
the Se^retarv of Sate for India m Council in such cases as are allowed bj S Go of the Govern 
ment of India \ct la53 wbKh \cl i» lacutioned m the proviso to » 22 of the Indian Councils 


45 \nd it 


Provi ion» c 
Lettvr I Item 
lent Willi the 


I imet 

lIlLOIlSIs 

Letter 


Our furtbor will and pleasure that these Letteis Patent 
'•hall be published by the Goternor m Council and shall 
come into opeiation from and aftei the date of such 
publication and tiiat fiom aud after the date on tvhioh 
effect shall hate been given to them, so much of the 
aforesaid Letteis Patent granted by His Majesty King 
Geoige the Third as was not revoked or determined by the said Letteis Patent of 
the Twenty sisth of June One thousand eight hundred aud si\tv two, and is in. 

consistent with these Letters Patent, shall cease delermme, and be utterly void, 
to all intents aud purposes whatsoever 

In witness wheieof, We have caused these Om Letters to be made Patent 
Witness Ourself at Westminster, the Twenty eighth day of December in the 
Twenty ninth year of Our Peign 

By warrant Under the Queen t, Sign Manual (Sd ) 0 ROM ILLY 

for leave to appeal to Pnvj Couucil 
(1993) 1933 Bom 1 {6 4) (S B) Power of 
revi'.ion and aptealofHigh Couils 
taken away b> S 51 of Ordinance 
Eo II of 1932 

(1918) 1J18 Pat 103 (105 115 120) 3 Pit 
L Jour ,^31 S 8 of the Defence of 
ludia Vit I\ of 1915 takes away 
light of appeal ot revision to the 


Cf 44— Note 2 
1 (19'9) 4 Cal 172 (177 178) 5 Ind App 178 
IP t) Removal of territory from the 
jur sdiLlion of the High Court In 
re Janies Curjie (18J7) 21 Bom 105 
(408) (Uu) 

(1910) 5 Ind tas 729 (7'’0)(Mad) Confcrniig 
jurisdiction un the High Court in i 
class of suit-, arising outside its juris 
diction 

(1890) 1 Cal 431 (4o0) S 5 of Ut M of 
1674 — Providing that in casf. o* ton 
current decisions there must bo a 
substantial question of lavr to give 
a light of appcvl to the Privy Coun 
cil is not ultra tires the Letteis 
Patent Clause 39 

(1917) 1017 Mad 670 (070 071} 40 Mad C5I 
B 117 C P Code 

(1924) 1J24 Mad 399 (339) 4C Mad 058 
S 111 C P Code overndes Cl 3J, 
Letters Patent 

(1914)1914 Cal G79 (030) 42 Cal 35 The 
enactment of S 12, Limitation Act, 
1908, so far as it relates toapplicatioos 


the Presidencj Town of Madras 
under the Letters, Peteut— Madras 


3 (1J16) 1918 Pat 103 3 Pal L Jour 531' 
Note 3 

1 (1874) 22 Suth W R (Cr) 54 (GO) 

2 (1912) lb Ind Cas 22 (24) 40Cal391.40 

Ind App 48 7 L B R 10 (P C) 
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leitamentaiy and Intestate Jwisdtction 

25 And Wo do further oidam tint tho said High Comt of Judicature for 

the North Western Provinces shall have the like joiier 
Testamentary and ii and authontj as thit vshich is now la\%full> oxeicised 
testate jurisdiction within the said Provinces bj the said High Court of 

Judicature at Fort 'ttiHiain in Eengal in relation to tl o 
granting of probates of last wills and testaments and letters of administration of tbs 
goods chattels credits and all other effectswljatsoever of persons d> mg intestate 
and that the jurisdiction of the said last mentioned High Court in relation thereto 
shall cease from the date of the pubhcation of these presents Provided alwajs that 
anj proceedings already commenced in relation to any of tho matters aforesaid in 
the said last mentioned High Comt shall continue as if these presents had not 
been issued Piovided also that nothing lu these Letteis Patent contained shall 
interfere with the piovisions of mj law which has been made by competent 
legislative autliontj for India by which power is given to any othei Court to 
grant such 1 lobates and lotteis of administration 

Hlalmtomal jurisdtciwn 

26 See Calcutta Cl 35 

PoucM oj Siiigie Jv fpes and Dji jwoji Ci i if? 

27 See Calcutta Cl 36 

CittI Piocedute 

2S Vtid Wo do further oidam that it shall bo lawful for the said Hi^h 
Court of Judicature for tlio Nortli \\ estern Provinces 
Regulation oi proceed from time to time to mako Buies and Ciders for the 
mgs purpose of adopting as far os possible the provisions of 

tho Code of Civil Procedure bcin,, an Act passed by tho 
Gov ernoi Gciioial in Council and being \ct No Mil of 185 J and tho provisions 
of any law whiclihas been or tnny be made amending or altering the same by 
Competent legislative authority foi India to all protccdiogs m its testamentary 
intestiteand matnmonnl junsilictioos ic 2 >pectively 

Crnni7ial Procedure 

29 \ud Wo do further ordain that the proceedings in all criminal 

cases which shall be brought before tho said High Court 
Regulitiou o£ proceed in the exorcise of its ordinary original criminal junsdic 
*“Ss tiou shall bo regulated hy tlio procedure and praclicfl 

which was in uso in tho High Court of Judicature fu^ 
tort William in Bengal, immediately bo/ore tho publication of tJieso present* 
subject to any law winch has I ocn or may bo raado in relation thereto by com 
potent legislitivo authority for India and that tlio proceedings in ah ^ 
criminal cases shall bo regulated hy tho Code of Criminal Procedure prescril 
an Act passed hy the Governor General in Council, uni being \ct No N 
1861 or by such further or other liwsin relation to criminal proccluio as ■*' 
have been or may bo made by such authority na aforesaid 
Ipjeah to Pnty Council 

30 Sfc Cilcutta Cl 3J 
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31 Sec Cilcutli Cl 40 

32 See Cxlcutta Cl 41 


33 


IkUle as to tiau tni () 
cl cop es tl txidiiKca 
ctl)cc documents 


\i)J ^^e do /wrtluj oJilain tint i;) nil cases o! appeal made 
fiom auj judc^ient otdoi sentence or decree of the 
«ml II»ol* Court of Juditaluru for the North Western 
Provinces to Us Our heirs or successors in Our or 
Their Pruj Council such IIc{,h Court shall certify and 
transmit to L« Our hciia and sueccs ors in Our or Then Privy Council a true 
and correct copi of all evidence, ptoccciliii„3 judgments decrees and orders bad 
or mado in such ca^cs appcvled so far as tlio binio have iclatioii to tho matters of 
appeal, such copies to ho certified under tho soil of tho said High Court, and that 
the said High Court shall also certify and trasmil to Us Our heirs and successors 
in Out or Their Privy Council \ copy of the reasons given by tho Judges of such 
Court, or by any such Judges for or n„ui)st the judgment oi determination ap 
pealed against 


And \\Gda further ordain ih vt tlio said Hioh Court shill m all cases of 
appeil to Us, Our heirs or succcs ors couforai to and cvccute oi cause to bo csccu 
ted. such judgiscnts and ordcTb as We, Our lioijs or successors lu Our oi Their 
Privy Council shill think tit to make in the picinises m sucli manner as any oriei 
nal judgment, decree or dccrctil orders or other uidei or rule of the said High 
Court, should or might have been evicuted 


Ca/f5 for llcconh elc , hj the Goteintunt 
34 See Calcutta Cl 43 


PoKer^ of Jiidian Lejulatiite ire eneil 
35 iSre Cilcutta Cl 44 


In witness vvliereof W e have caused these Oui Lettcis to ho made Patent 
Witness Ourself at Westminster the soventceotb day of M irth m the twenty 
ninth year of Our reign 

By warrant under tlio Queen s 8igo Manual 


(Sd ) C EOMILLY 
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•appeals to the I’rny Council for the exercise of the Rojal jrerogatne no lel^o or certificate is. 
necessary andei this clause t 

42 And We do further oidain that, m all cases of appeal made from any 
ludgment, order, sentence or decree of the said High Court 
ofX.°e?‘o°evXn”r.nd o( Judicature at [Madras] , [Bombay], Fort William m 
Other documents Bengal to Us, Our heirs or successors, iti Out or Their 

Piivy Council, such High Couit shall certify and transmit 
to Us, Our hejis and successors, in Oui or Their Privy Council, a true and concct 
copy of all evidence, proceedings, judgments, decrees and oiders had or made in 
such cases appealed, so far as the same have lelatinn to tlio matters of appeal, 
such copies to be certified undei the seal of the said High Couit *\nd that the 
sard High Court siiall also certify and transmit to Us, Oui lieirs and successorsi m 
Our or Then Privy Council, a copy of the icasons given by the Judges of such 
Court, or by any of such Judges, for oi against the judgment oi determination 
appealed against And We do further ordain that the said High Court shall, m 
all cases of appeal to Us, Our heirs or successors, confoim to and execute, or 
cause to be executed, such judgments and orders as We, Our heirs oi succossoi*. Jo 
Out OI Their pn\y Council shall think fit to mate in the pjcnnses in such mannet 
as any original judgment, decree or decretal ordois, or other order or lulo of the 
said High Court, sliould or might baae been evecuted 

1 Tr«n$R>i<()en of recordt — This Clause expressly requires that the reasons for the 

itted to the Privy 
it a decree has been 
tho order of the 
igliud * 

Calls for liecods, etc , hy the Govenime il 

43 And it IS Our further will and pleasuie tJiat tho said High Court of 

Judicature at IMadrasl, lUotnUay] Fort Wilham in 
High Court to complr Bengal shall Comply with sucli rofluisitions as may he 
OoletntSu*\TrccQrd“ made by tho Government for recoids, ictiirns und state 
etc. ments, »n such foim and manner .as such Governuiont 

may deem proper. 

44 And We do furtliei ordain aud Oeclaio tliat all the piov isions of theso 

Oiir Letters Patent aio subject to the legislative powers 
powers of the Indian of tho Governor -General m LcgisMiv Q Council, and aUo 
Legislature preserved. of the Governor-Gcueral ID Council undei section 71 of 
the Government of India Act, I9l5, and .al-so of the 
Govcrnor-Goneral, m cases of emergency under S 72 of tho let, and may ho in all 
respects amended and altered thereby 

Synopsis 

Note Ho 1 Note No 

Alterations m the Clause 1 I Lgeislative powers of the Governor ^ 

Scope of the Clause 2 I General m Council 

, , , , mide bv the imenJIiig 

’ General lu Logislativo Council 

tituted (or the words ‘pouirsd 

2 Scope of the Clause —This ClaUso mahea the provisions of tho Letters rat«o‘ 
subject to the legislat ive powers of the Governor CenersI m Lc g iaUtivo C ouiw-il anil_J_i,^ 

— 10.11 Cl 42 — Note 1 

^ 1 (loCJ) li Moo li.d .rp VI! Mi) l‘ 

2 flbC”) I 1*CU8 L U 1 (!>) (I IJ]- 


1 {1035) 1955 I’atCC (07). 14 Pit 313 


Ill 
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OwTcrcct Gcacral in Ccun..il Sts the undermcntioQCil ca«es> i« to inst'ince^ ol exercise of the 
ro«cr conferred 1% ihis Clause 1>«1 the Letters I’lteiit c tunot lo Mricil bj mere resolutions 
(ith< r ci the local (lOtcrnmcnt or cf the Go\cruincnt of ludn 3 

St li^n 3 cl the Hifeh Court* ^ct [aovf S lOii of the Gavcriuncitt of India Ut> (1315)] 
gnit {ever to Her todirectl>\ Her Letters I'lteut that thc> inaj bo subject to the 

fcwcrs cf the Induu Lcbisl-rture and, therefore, this CUu a is not uffra iircaof thopouersoi 
lIc^^Ia,t tv 3 

3 LesuUlise power* of the Governor General in Council — Section 22 of tbo Indian 
, . . 3' cruor General m Council to 

. , • Uus or regulations then m 

. Oso provided bj that section 

that the Goacr&or General in Cuun..tl has no iioncr to iinLc au) Uus or regulations which 
still rejtal cr m anv wax a'lrtv any of the itoai<-ioDs of the Vet or ofan> pioxi'^ions of 
certain ether Vets named therein ct of ana let passed lu th it xcssiou of Parliamcitt Thus 
the Governor-General in Council ha* no isjwer to malo aux alter it ion m regard to the qualifi- 
cati.Q cl Judges ]ic>.ciiUd in S 2 or in rrgar I to powers of tho sui<criutenilcnco of the High 
Court given L\ Si lOu of the Goaerume-al of India let 1J15 ' Siinilarlj , the Goicriior Genera] 
in Council has no {sawer to Ir,^isla(c so is to dc| iiao a Lritish subject of hu right of suit against 
the fcevrelan cl Sale lor InJu in t-uJU il iii such <a*c» a* arc iHo'VcJ bj S Cj of tho Goeern 
ment e.1 India \rt whi h Vet i* tutuliom J in the irenuo to N 22 of the Indian Councils 

I t 2 

45 \iid It li Our lurtlicr xmU hkI plcasuro tli.it Dieso Lcttci'i Patent 
'■liiiU bo |ml»hshc<l 1)> iho Govcriioi in Council and shill 
Lc\ure Wient * Coino Jiilo o|>ci itioii from iinl liter tlio elate of buoh 

teat with il)i.< "uuerr l»ul>ltc ition iiitl tlut frotit iiul iftcr the dato on «hicli 
I'a cm to ij tlfect slnll Into been feiien to them so much of the 

afore vtid Lctton Pitcut His Majesty Iving 

George the Third ab w !•> not rtiokeJ or elelormin«.d by tlio biid Lotteis Patent of 
the Twctitj sixth of June Oiao thoUMud ci„Ut hundred and sv\.tv tuo, and is m 
con‘'i«teDt nilh theso Letters PaUnl slull toiso, dctermino, and bo utterlj void, 

to dll intents and purpO'Cs uhitseieier 

In MitiKss whereof W o ii tve ciused tltc»c Our Lctteis to bo undo Patent 
ViUness Oar-elf, at N\ e-iimiister, Uio '1 wenty ci^hlh day of December in the 
Twenty nintlijcarof Our Ihi.,n 

P> warr int under tho Outoii s Si„ii Miuui il ( SJ ) C R O^ILI ^ 

Cl 44— Note 2 for kiii. to ipjeil to I'rux Couucil 

1 tnU) 4 Cal 112 (in llh) 0 lol Ijp (liayjlJdUtoin l (3 4) (isR> 1‘owtt o£ 

(I't) llimoejl of Uriit^rx from (In- roxi-ioii and a] i eal of High Courts 

juribJictiuii of ibc High luuil In teken luaj b} b SI of Ordinance 

tc/nuifj Curne {IhjlfJl I jv iOj Ro II of 1J12 

(10-) (U ) (I I1SH'JI« I It 103 (aOo 115 120) 3 Pat 

UOlO) 0 Ind Vas 123 II^OjiM il) t iilernns LJourodl S 8 of tlie Defence oi 

iurisdiitiuu on tbe Ui^'h Louct. in a Iiidiv let IV of UlS tabes awaj 

class of tuils in ing outside its juris light of api^cal oi roaisiou to the 

diciioii High Court against the decision of 

(ISjC) I Cal 431 (1.^0) S o vl Ut M of Ihc cOUliui-sioners 

1874— i'roaidinsth.c iii i imso‘ cob (UH) 1021 Mad 258(200 OGl) 44 'lad 440 

ourrein dici ions ilirc must lie a Madrii Legislali'e Council has no 

suUtaniul question of li» togno power to alter aui Hw aj jijicable to 

a right of ippeal to the f’rivjr Couu the licsiicnca Town of Madras 

til m ml ultra tires Ihc Letteis under the Letters Peteut — Madras 

I’aVeat Clause 3J the 

(1917) 1017 Mad 070 (070 671) 40 31ad C5l 
S 117 C 1' Code 

(1924) 1924 Ifad 3J9 (3j9) 4C Mad 958 i 

b 111 C I’ Code oxorrides Cl 3J 3 (lOlb) 1318 I'ai 103 3 Pat L Jour 591 
C*UetB Patent Note 3 

(1914)1914 Cal 6'9 (GbO) 42 Cal 35 The 1 (1874) 22 Suth W R (Cr) 54 (CO) 

enacHncnl ol S 12 LimitalioD Vet 2 (1912) 18 Ind Cas 22 (24) 40 Cal 391 40 
1J08 sofar asit reUtostoaipIicatious Ind App 18 7 L H R 10 (P C) 
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Lstahltshiug a High Court tn the North.Weslern Vromices of the Binjal 
Vresidency, dated Ylth J/arc/i, 18GG 

[Tlio first two pariigraiilis of tho Proamblo nro siiniljr to thoso in Calcutta 
Letters Patent ot 1860 ] 

\nd wlicreis it is further declared b> tho said rt-citcd Act that it shall 
bo lawful for Ua b> Letters Patent, to erect and establish a High Court of 
Judicature in and for anj portion of tho territories, within Ilor Majcst> s 
dominions in ludii not mcludoil within tho limits of the local juri'shcliou “f 
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mother lIi^U Court, to consist of i Chief Tustico 'lud such mmiber of other 
Judges with such quilibcatioiis is were In the sime \ct loquircd m pei&ons 
to ho appointed to the Fli^h Courts established it tho siid I’residLncieSi as We 
from time to time might think fit anti ippoint iiid Uiit subject to the 
directions of the Letters Pitent ill the pioiisious of tho sud lecited \ot 
relatue to High Courts and to tho Chief lustico and otiici JudoCs of sucli 
Court', ind to the Goiernor Gcneril or Goiernor of the Prcsidonc> uiwhicli 
such Hi},h Courts »ero estahhfihed shill is Li ciicuiiistaiices iniy permit 
be applicable to an\ new High Couit which ma> bo established m tho said 
territories and to tho Chief Justice and other JudoCs tlicrcof and to the 
persons adnuni3tcriii„ tho Goxernment of the sud teintoncs 

\nd whcicas ^^edld upon full consulei ition of the piemises think ht 
to enct and establish ind hi Our Letters Patent under the Lie it Seal of the 
Unued Kingdom of Greit Britain and Ireland bcuing date at Westminster, 
the fourteenth da\ of ila\ in tho twcnt> fifth >ear of Our Rei^n in the year 
of Our Lord one thousind eight hundred ind 6ixt> two did accordingly, for 
Cs Our heirs ind succos-'on, erect and establish at Foit William m Bengal 
for tlie Bengal Diiibion of tho Picsidcnc> of lort Willnm iifore&aid a High 
Court of Judicature which should Lo called the High Court of Judicatuie at 
Fort William in Bongil anl did thcrcbi constitute tho said Court to bo a 
Court of Record 

1 how know le tbit We upon full consideration of the premises and 

ol Our speeni g,ri>co certajiJ iooivledgo anil roere motioo 
liaie thou„Iit fit to cicct and establish and by these 
tWsteni'VroMace* prc>cnl6 We do accordingly for Us Our heirs and 

succossc 13 erect and establish for the Noith Western 
ProTinces of the Prcsilonca of Fort William aforesaid a High Court of Judi 
caturc which shall be callcl ibo High Court of Judicatuie for the North 
Western Proiinees andWod herein constitute the said Couit to be a Court 
of Record 

2 And We do iiereby appoint and otdam that the siicl High Couit of 

Judicature for tho North Western Provinces shall until 
High further or other proa ision shall be made by Us of Oui 
Court heirs and successors in that behalf in accordance with 

the said recited Vet consist of a Chief Justice and 
file Judges tlie first Chief Justice bong Waltei Morgan Esquire and 
tile five Judges being Vlexander Rosa Esquire William Ldwaids Esquire 
William R berts Esquire Fnncia Boyle I’earson Esquire and Charles 
Arthur Turner Esquire heing respectivelj qualified as id the said Vcfc la 
declared 

1 Appointment of sixth Judge -'The appo ntineut of a xtli Pumne Judge 
ty the SoTereigii tn Jl e High Court ol Allahabad w not lanlid ^ 

3 And We do hereby ordain that tho Chief Justice and eieryJudoe 

of the said High Court of Judicature for the North 
I ccUrat 0 to le mado Westcxu Provinces previously to ei tcring upon the 
b Tttdgi.? execution of the duties of his office si ill mike ind suh 

senbe the following declaration Lefoie such authority, 
person as the Got ern or General m Conned may commission tc leceivo it — 

Cl 2— Note I — 1 (I914)t014 All 85 (PS) ~dD aITTgB ^ 

C P C 196 1 397 



3162 


DECLVR\TIO^ TO BE MADE BY JUDGES 


“I, i B , appointed Chief Justice (or Judge) of the .^High Court of Judu 
cature, for the Noith-Western Provinces, do solemnlj declare that I will faith, 
fully perform the duties of my oQice to the best of mj ability, kuonledge and 
judgment ’ 


4 See Calcutta Cl 6 

5 See Calcutta Cl 7 


Admission of idioiates, Yaltls and Attorneys 

6 See Calcutta Cl 8 

7 See Calcutta Cl 9 

8 See Calcutta Cl 10 


Ciijf Jurisdiction of HiQh Court 

9 See Calcutta Cl 13 

10 See Calcutta Cl lo 

11 See Calcutta Cl 16 

12 And We do further ordaio that the said High Court of Judicature 

for the NortluWestern Provinces shall have the hie 
Jansdiction as to la power and authoritj with respect to the persons and 
fants and lunatic* estates of infants, idiots and lunatics witbm the North. 

Western Provinces, ns that %Nbich is exorcised in the 
Bengal Division of the Presidenc) of Fort William, b> the High Court of Judi 
cature at Fort William in iBengal, but subject to the provisions of an) laws or 
regulations now m force 

See >otcs to Cl 17 ol ibo CilcutU Letters Pvleot. 

13 See Calcutta Cl 20 

14 See Calcutta Cl 21 

Crtviinal Jurisdiction 

15 And e do further ordtiio that the said High Court of Judicature, for 

the Nortli-Wcatcrn Provinces, shall have ordmar) origi- 
Ordinar) original juns nal criminal jurisdiction in respect of all sucli persons 

diction oI vba liigb Coait vaithin the Said Provincoj, as the High Court of Judica 
turo at Fort William in Bengal shall have criminal juris, 
diction over, at the date of the pubhcvtion of these presents and the crimical 
jurisdiction of the said last mentioned High Court over such persons shall cease 
at such data Provided, nevertbele-s, that criminal proceedings winch shall at such 
date have been commenced in tne Slid last mentioned High Court shall contini-c 
as if these presents had not been issued 

16 See Calcutta Cl 23. 

17 .Vnd Wo do further ordain that the said High Court of Judiciture. f ^ 

the Nortll-^\estcm Provinces, shall have extraorJinar) 
Frtraordinarv original original criminal jun«dicticu ov er all persons residing in 
crimtaal jurisdlciion placcs Within tho junsdiction of an) Court now su M 

to the supctintcodcDce of the Sudder Nizamut 
and shall hav o authont) to tr> at its discretion an> such j'crsons brought c o 
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it on charges preferred b> ui> or other otBcer specially enipowcicd by 

the Go\crmicnt in that behalf 

18 See Cilculti Cl 2j 


19 \nd e do further ordain tlut on such point or points of law bcin„ 
«o roscrx c 1 as ifores lid the said Hioh Court shall ha%o 
full power and authoxity to review tho case or such part 
of It IS may bo ncccssara and finally dctcrmino such 
point or points of law and (hereupon Co alter the sentence 
passed by tho Court of original jurisdiction and to pass 
such juln*ucnt and sentence as to tho said High Court 


II gh Court lo review 
ca«es on points of liw re 
served bv oao or more 
Judges of the SAid High 
Court 


shall seem right 

20 Vnd Wo do further ordain ihittbo said High Court of Judicature, 
for lha riorlh Western Provinces shall bo a Court of 
tpiciU from Cnnituvl \ppcal from the Criminal Courts of tho said Provinces 
Courts in the Proiinccs ^d from all othet Courts from which there is now an 
appeal to tho Court of Sudder Nizamut Adawlufc for tho 
said Provinces and shall exercise ipjellato jurisdiction in such cases as are subject 
to appeal to tho said Court of Suldcr \dawlul by virtue of any law now m foico* 


21 \nd Wodo furtlicr ordain (bat the said High Court shall bo a Court 

of reference and revision from the Criminal Courts 
caM**a*n(f rcvi8ion*o*f*'!ri^ subject to Its appellate jurisdiction and shall have power 
snoal trul( bear and determine all such cases refericd to it by tho 

Sessions Judges or by any other officers now authorized 
to refer cases to iJio Court of Sudlcr Nizamut Adawlut of the Northwestern 
Provinces and to revise all such ctses tried ly anv officer or Court possessing 
cntnioal jurisdiction as are now subject to reference or to rev ibion by tho said 
Court of Sadder Nizamut ^dawlut 

22 See Calcutta Cl 29 

ict imler which punnhtnents to be mfhctel 

■23 See Calcutta Cl 30 

24 And Wo do further ordain that whenever it shall appear to tho 
Lieutenant Governor of the North Western Provinces 
Judges miy be autho subject to the control of the Governor General in 
c)rcurt"o^r specnl Council convenient that tho jurisdiction and power by 
commission these Our Letteis Patent or by tho lecited \ct vested 

in tho said High Court should be exercised m any place 
within tho jurisdiction of any Court now subject to the superintendence of any 
Sudder Dewanny \dawlut or the Suddei Nizamut Adawlut of tho North Western 
Provinces other than tho usuil places of sitting of tlie said High Court or at 
several such places by way of circuit the pioceediugs in cases before tho said High 
Court at such place for places shall be regulated by any law relating thereto 
which has been or may bo made by competent legialative authority for India. 
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Testament VRT and Intestate Jorisdiciion 
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feUameniaiy and Intestate JujisdicUon 

25 And Wo do further oidam thit tlie sud High Court of Judicature, for 

the North Western ProMnees, shall have tho like po\'er 
Tos-tameiitary and in and luthoiiti as that which 15 now lawfullj exeiciscd 
testate jurisdiction Within the said ProMnees, bj the said High Court of 

Tudicature at Port Wilhaiii in Bengal in relation to the 
granting of probates of last wills and testaments, and letters of administiation of the 
goods, chattels credits and all other effects whatsoever of persons dying intestate 
ind that tho jurisdiction of tho said last mentioned High Court in relation tlieieto 
shall cease from the date of tho publication of these presents Provided always that 
any proceedings already commenced m relation to any of the matters afoiesaid la 
tho said last mentioned High Court shall continue as if these presents had not 
been issued Piovided also that nothing in these Letters Patent contained shall 
interfeio with tho proMsions of any law which Ins lieen made by competent 
legislatno authority for Indn by which power isguen to any other Court to 
grant such probates and letteia of administration 

Matiiviontal junsdtctwn 

26 See Calcutta Cl 3'> 

Poiieii of Sniffle Jndyes and Ifittswn Coi Us 

27 See Calcutta Cl 30 

Cml Pioceduie 

28 \nd \Nedo further oidaiu that it bball ho lawful for tbo said HiL,h 

Couit of Judicature for the North Western Prouiiccs 
Regulation oi prmecd from time to lime to nnko Pules and Otders for the 
mgi» purpose of adopting as far as possible, tbo proaiMons of 

tho Code of Cnil Pioceduro being an Act passed by the 
Covernoi Gencial in Council urd being Act No Mil of 1850, and tbo pioMsions 
of any Irw which lias been or may be mule amending or altering the same, by 
Competent logislativo authority for Indi i, to all proceedings m its test imenlary 
intcstitoand matrimonial jurisdictions, icspcclircly 


Criminal Pro edure 

29 knd We do further ordain tliat tho jiroceedings in all crimiiid 

cases which shall bo brouglit beforo tho said High Cuurt 
Regulation of proceed in tho oxorciso of its ordinary original criminal jiirisdic 
‘"8* tion shall be regulated by tho procedure and practice 

whiciiwas In use in tho High Court of Judicature Lr 
lort William in Bengal, immedialcly heforo tho publication of theso presents 
subject to any law avhich lias Icon or may bo mado m relation thereto by com 
potent Icgislatiao authority for India and that tho proceedings m all other 
crimmal cases shall be rcgulitcd by tho Code of Criminal Procedure, prescribed > 
an Act passed by tho Goaernor Lcucral m Council, and being \ct No "NN 
18G1, or by such furtiicr or other laws in relation to criminal proccluro as u'-i) 
bavo been or in ly bo m ido by such authority os aforC'aid 
\pixat% to Pnvu Council 

30 See Calcutta Cl 39 
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31 See Cikutli Cl 40 

32 See Ci!cutt-\ Cl 41 

33 \iil A\o do furtlui uidain tint iii ill cases of appeal made 

fr< ni an> judgment ordci bcntcnco or decree of the 
cl^^cc*^ies cwde^ce *ud Court of Juditalurc for tlio Northwestern 

oilicr^Mu: icnis*”*^** Pro\ tnccs to L« Our heirs or successors m Our or 
Their Pri\> Council such Court shall certify and 

transmit lo L- Our heirs and successors m Our or Tlicir Privy Council a true 
and correct copj of all t.\idenco, procccdint,^ judgments decrees and orders bad 
or made in such ca«cs nj pcilcd "o far ns the simo ba\o i elation to the matters of 
appeal such copits to be certified under tbo seal of the said High Court and that 
the said High Court shall ilso certify and trasmit to Us Our heirs and successors 
in Our or Their Priay Council a copy of the reasons gir eu by tho Judges of such 
Court or by any such Judges for or against tho judoincut or dctormiDation ap 
pealed against 

\nd ^^c do further ordain th rl tho said High Court shall m all eases of 
appe.ll to Cs Our heirs or succes'ors conform to and cvccute or cause to bo oxecu 
led, such judgments md oidtrs as \^o Our heirs or successors m Our or The r 
Privy Council shall think ht to malt m the jirctnises in such manner as any ongi 
nal judgment decree or decretal orders or other oulci or rule of the said High 
Court should or might haao been executed 

Calls fvr licccrds etc Ij the Ooiirmncnt 

34 See Calcutta Cl 43 

Poiteis of Indian Lejulatiire j itia led 

35 See Calcutta Ci 44 

In NMtness aabereof \\ 0 bate caused these Our 1 utters to bo made Patent 
Wjtnes? Ourself at Westminstci tic scvintcenth h> of M irdi in the twenty 
ninth year of Our reign 

By warrant under the Queen s Sign Manual 


(Sd ) C ROMILLY 
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Letters Palcni coislttuUng the Iltgh Cotul of Judicature at Patna, 
for the Proiinees of Bthar and Orissa, 
the dth rebruaiy 191G 


Gl 01*GE Tlin riHH, b> the Graco of God, of tbo United Kingdom of Great 
Britain and Ireland, and of tbo British Dominions beyond 
Hcriul of tcl 24 A 25 tho Se-is, KiOtJ, Defender of tho Faith, Dmporor of India 
^lct,c 104 To all to whom, tlioo Presents shall come, greeting 

Whereas by an Act of Parliament passed m the Twenty- 
fourth and Twenty -fifth Yeirs of the Htign of Her lato Majesty Queen Victoria, 
and called tho Indian High Courts Act, 1861, it was, amongst other things, 
enacted, b\ section ono that it should be lawful for Her Majesty, by Letters 
Patent under tho Great Seal of tho L nited Kingdom, to erect and establish a High 
Court of Judicature at Fort William in Bengal, for tho Bengal Division of the 
Prehidenca uf Fort W illiam 


and ba section two that such High Court should coosist of a Chief Justice 
and as man\ Judges, not exceeding fifteen, as Her Majesty might, from time to 
time think fat to appoint, who should be selected from among persons «iualified as 
in the siid Ut was declared 


and, by section eight, that upon the establishment of such High Court as 
aforesaid the Supreme Court and tho Court of Sadar Diwani Adalat and Sadai 
Kizamat AdaUt at Calcutta, m the said Presidoncy, should bo abolished , 

and, by section nine, that the High Court of Judicature so to be established 
should ha\o and osercise all suchcuil. ctimuul, admiralty and vice admiralty , 
testamentary, intestate and matrimonial jurisdiction, original and appellate, and 
all such powers and authority foi and m relation to tho administration of justice 
in the said Presidency, as Her Majesty might by such Letteia Patent as afoie- 
said grant and direct, subject, howeici, to such directions and limitations, as to 
the exercise of original, civil and ciiminal jurisdiction boyond tho hroits of the 
Presidency-town, as might bo prescribed thereby . and that, saie as by such 
Letter® Patent might bo otherwise directed, and subject and without prejudice to 
the legislative powers m lelation to the matters aforesaid of the Governor General 
of India in Council, the High Court so to be ostiblishod should have vud oxercise 
all jurisdiction, and every power and authority whatsoever in any manner rested 
in any of the Courts m the same Presidency abolished under the said ^ct at the 
time of the abolition of such last mentioned Courts 

And whereas it was fuither declared by section sixteen of tlie said 
recited Act tliat it should bo lawful for Us by Letters Patent to erect and c®tab. 
lisb a High Court of Judicature in and for any portion of territories withm 
Our Dominions in India, not included within the limits of the local jurisdic- 
tion of another High Court, to consist of a Chief Justice and such number of 
other Judges, with sucJi ijualifications as were by tho same Act required in 
persons to be appointed to the High Courts established at the Presidencies of 
Fort William in Bengal, of Madras, and of Bombay, as We from tune to time 
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might think fit "ind appoint and tli it it should bo laiiful foi Us, b> such Letters 
Patent, to confer on any now High Couit which might be so established any such 
jurisdiction powers and aulhoiity as under the same ^ct was autliori/ed to be 
conferred on or would become %esttd in the High Court established in any of the 
said Presidencies and that subject to the diiections of the Letters Patent, all tl e 
provisions of the said recited .Act roiatna to High Couits ami to the Chief Justice 
and other Judges of such Courts, and to the Governor General or Governor of the 
Presidency in which such High Courts were established m anj of the said Prcsi 
'lencies and that subject to the diiections of the High Couit which mioht bo 
ostablishcd lu the said territoiies, lud to the Chief Justice and other Judges 
thereof and to tho persons administering the Government of the said tenitorics 

And whereas upon full consideiatioii of the premises, Her late Uajeslj 
Queen Victoiia, by Letters Patent under the Great Seal 
Recital of eatvlhsh of tho United Kingdom of Gioat Britain and Ireland, 
Fort \Villiam and^Allalia^ heaiing date at Westminster, the fourteenth day of Maj, 
bad m tho Twenty fifth Yeai of Her Eeign, m the Year of 

Our Lord One thousand eight hundred and sistj-two, did 
erect and establish a High Couit of Judicature at Fort William m Bengal for the 
Bengal Division of the Presidency of Fort Willnm ifoiesaid and did constitulo 
that Court to be a Court of Becord 

And whereas Her late Majesty Queen Victona, by Letters Patent under 
tho Gieat Seal of the United Kingdom of Gieat Britain ond Ireland, bearing date 
at Westminster tho Twenty eighth day of December m tho Twenty ninth Year of 
Hor Beign in tho Year of Our Loid One thousand eight hundred and sixty hve 
did rovoko tho said Lotteis Patent boaiing date the Fourteenth day of May m the 
Year of Our Lord One thousand eight hundred and siMy two but notwithstandiDe 
that rovocation did continue tho said High Court of Judicature at Fort William m 
Bengal and declared that the Court should continue to be a Court of Bccord 

And wlieicis, upon full con^deiation of tho premises. Her lato Majesty 
Queen Yictoiia, by Letters Patent under the Great Seal of tho United Kinodom of 
Groat Britain and Ireland, bearing date at Westminster tho Bcventccntb day of 
March, in tho Twenty ninth Acar of Her RcioU m tho Year of Our Lord Ono 
thousand cioht hundred and sixty &i\ did erect and establish a High Court d 
Judicature for tho North Wcstein Pxovinccs, which said Court is situated at 
iMlahabad in the Province of \gta and n. now called the Ilioh Court of Judicutuie 
at AJlalnbad, and did conslitoto ihit Court to bo i Court of record 

And wliorcis by nn Wl of Piiiliaincnt passed in tlio lirst and Second Acaro 
of Our Bci„d, vnd cilled tho Indim High Courts tci. 
Ge^VVe tl. ^ itwi-, cuacted, amongst other things, by Soclion 

one that Iho maximum number of Judges of a llisb 
Court of Judic ituro in India including tho Chief Justice siiould bo twenty , 

and, by Section two, that Oiu power under Section sixteen of tlio Iiidiao 
High Courts Act 1861, might bu exercised from tune to lime and that a Hig ' 

Court might bo ostablislicd under tho said Section sixteen in any portion of tlm 

territories witliiii Our Dominions in India whether or not included within t o 
limits of llio local jurisilictioii of another Hioh Court nod that, where such a IIl^ | 
Court was established in any ptrt of such territories included within the hunts o 
tho local jurisdiction of unolhtr liinh Court, it should bo lawful for us, by Leitci* 
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Piteiit lo uUcr llio locii juii'dictjoii of that otlici Hioh Court and to mil e such 
incidental con^'O lucntial in i suiiplcnicntil 1 lovisions as might opleir to bo neccs 
sar> hi rci'on of the rtlterilions> of those liinits 

\nd \\l creas tile «ii 1 Indian Hioh Courts \c s 1661 ind 1911 hue been 
hfcital of \ci 5 i. 0 reitaled uid le enacted bj m \ct of Piiliament jiasscd m 
Geo \ c n the iifth md Siath \eus of oui Ecinii and called the 

(joicrumeiit ( f India \ct lOlo 


\ud whereas cirlam lerntorie-* fornicilj subject to and included withm 
the limits of the Piesidencj of Foit \\ilham in Bengal 
were b^ proclimition made b> the Goicrnor General of 
India on the Twentj second da^ of March m the Year 
of Our Lord One thousand nine hundred and twelve 
constituted a SCI aratc Proamce called tho Pimiuce of Bihar and Orissa and are 
now governed b> Lieutenant Governor in Council 


1 Now know \e that upon full consideration of the premises and 

of Our special gi ice ceitaiu knowledge and meie motion 
E»Ulluhrapni f 11 gl have thought tit to elect and establish and by these 
Conn rtt 1 i piescnts 0 do accoidiufih foi Us Our hens and succes 

sois elect and establish for tl e ProMDce of Bihai and 
Orissa aforesaid with elfcet from tl c date of the publication of these presents in 
the Bibar and Oijssa Gazette a High Couit of Judicature which shall be called 
the High Court of Judicature at Patna and W e do hereby constitute tl e said 
Court to be a Court of Hecord 


2 \n(l ^^e do hereby ai point and urdani that the High Court of Judi 

catuie at Patna shall until fuither or other provision be 
Coustuution aud first made b> Us or Our heirs and successors in that behalf 
Judges of the li gl Court m accoidance With section One hundred aid one of the 
said recited Government of India Act 1915 consist of a 
Chief Justice and six other JudoCs the first Chief Justice being bir Ldward 
Maynard lies Chames Cbamier Kmgbt and the six othci Judges bemg Saiyid 
Sburf ud dm Esquire Edmund Pelly Chapman Esquiie Basanta Kumar Mulhek, 
Esquire irancis Reginald Boe Esquiie the Hon ble Cecil Atkinson and Jowala 
Prasad Esquiie being respectively qualified as in the said Act is declaied 

3 See Calcutta Cl 5 

4 bet Calcutta Cl 6 

5 bee Calcutta Cl 7 

6 See Calcutta Cl 8 

Adv ission oj Adtocales Vaktls and ltlo»neys 

7 See Calcutta Cl 9 

8 See Calcutta Cl 10 

Cmf Jurisdiction of the High Court 

9 See Calcutta Cl 13 

10 See Calcutta Cl 15 
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II And We do further ordain that the Hish Couit of Judicature at 


Appeal from otlier Ci\il 
Courts in the Province of 
Bihar and Oriasa 


PatnTi shall bo a Court of appeal from the Civil Courts 
of the Province of Bihar and Orissa and from all other 
Courts subject to its superintendence, and shall cser 


ciSQ appellate jurisdiction in such cases as wore inime 
diately before the date of the publication of these presents subject to appeal 
to the High Court of Judicature at Fort William m Bengal by virtue of any 
law then in force, or as may after that date be declared subject to appeal to the 
High Court of Judicature at Patna bj any law made by comjietent legislative 
authority for India 


12 See Calcutta Cl 17 


Law to ba adimnistered by the High Court 

13 See Calcutta Cl 20 

14 Sec Calcutta Cl Q 1 


Citimnal JutisJtclton 

15 And We do further ordain that the High Court of Judicature at 

_ , Patna shall have oidinary original cninuial junsdio 

of all s“<il> Persons 0.111110 tho Piovinca 
lligh Ooart of Dihai and Orissa as the High Court of Judicature at 

Fort William in Bengal had such criminal jurisdiciioa 
over immediately before the publication of these presents 

16 See Calcutta Cl 23 

17 See Calcutta Cl 

18 See Calcutta Cl 2o 

19 Aud Wo do furtlier ordain that, on such point or points of law 

being so reserved as aforesaid the Hi^h Court of Judi 
nigh Court to TQvicw caturo at Patna shall have full power and authority to 
Mrvod°bT'’”o*no''^or*'mora rev lOvv the case or such part of it as may ho nccossarj 
^dgos of tlio HigU Court and finally determine such pointer points of law, and 
thereupon to alter tlio sentence passed by the Court of 
original jurisdiction, and to pvss such judgment and sentence as to the said High 
Court may seem right 

20 Sec Calcutta Cl 27 

21 And Wo do further ordain that tho High Court of Judicature “t 
Hearing ol relorrcil P'^tna shall bo a Court of roforouco and revision fro”’ 

cases and revuion ol cr» tho Criminal Courts subject to its appollato juriadicUon 
minal trials and shall have power to bear and doterinine all such 

cases referred to it h> the Sessions Judges or by any other oUicors in th** 
Province ol Bihar aud Orissa, who were imincdiu.tclj befoto the publicatu-U 
of those pri-souts autliotizod to refer ciscs to tho High Court of JuJicilurfl 
at iort WiUiim m Bengal, and to revise nil such cases tried by any oU^cf^ 
Court possessing criminal jurisdiction in the Province of Bihar and 
as wore, immediately before tho pubhcition of thc'O presents, subject to re ore 
to or revision by tho Hi^jh Court ot Judicaluro at Igrt B illinm in Bengal 

22 See Calcutta Cl 22 
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Criminal Lau. 

23 See Calcutt'^ Cl 27 

l(|mir<l7^/ Juiisdiction 

24 Vnd ^^o do further ordain that tlio Higli Court of Judicature at 

Pitna shall lia\o and exercise in tho Proiinco of Bihar 
Ci'il and OribSi all such civil and miritioie jurisdiction as was 

cserci<^ahlo tbcrciu immediately before the publication of 
these pre cuts b> the High Court of Judicature at Fort William in Bengal as a 
Court of \dmiraU> and aKo such jurisdiction for the trial and adjudication of 
prize caecs and other inantimo «)'*Bbtion aa was So exercisable by the High Court 
of Judicature at Fort W ilham m Bengal 

25 Vnd Wo do further ordain that the High Couit of Judicature at Patoa 

“hall have and exercise in the Province of Bihar and 

Crimioal Oris-va all such crmiinal jurisdiction as was exercisable 

Iheiem immediately before the publication of theso pre 
Bcnts bv the IBoh Court of Judicatuio at I ort William m Bengal as a Court of 
\dmiralt\ or otherwi e in c nncction v\uh niantimo matteis or matters of prize 
Ic%tameHtarj and Inteitale Jiiri^dichon 

26 Sfc Calcutta Cl 34 

^Iatll»lOHlat Juiisdictioii 

27 See Calcutta Cl 3o 

Pouen of Smote Judges eiiJ Ditismii Cow? <i 

28 See Calcutta Cl 30 

Civil Procedure 

29 \nd We do further ordain that it shall be lawful for the High Court 

of Judicature at Patna from time to time to male rules 
Hegulitioa ot proceed and orders for regulating the practice of the Court and for 
mgs the purpose of adopting as fai as possible tho pioMsions 

of the Code of Civil Pioceduit, beiDj, an \ct No \ of 
1^03 passed b> tho Governor General in Council and tho provisions of anj law 
which has been or maj' bo made amending or altering the same bv competent 
legislative authority for India to all proceedings in its lestameotarj intestate and 
matrimonial jurisdiction respectively 

1 Civil Procedure Code S 122 — 4# to wbetlier S 122 Civil Iroceilure Code 
applies to tUe II fib Court of Patna srr Note 4 to S 122and^ofcl to S 124 a te 

Criminal Procedure 

30 See Calcutta Cl 38 

Ajipeals to Prity Council 

31 See Calcutta Cl 39 

32 And We do further oidam that it shall bo lawful for the High Court 
Appeal from ititerlocu of Judicature at PatnA at its discretion on the motion 

tory judgments or, if the Said High Court be not sitting then for any 

Judge of the said High Court upon the petition of 
any party who considers himself aggrieved by any preliminary or luterlocu 
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tory judgment decree or order of the said High Court, lu any such proceed 
mg as aforesud not being of criminal jurisdiction, to graut permission to such 
party to appeil against the same to TJs, Ouj heirs and successors, m Oar or Tiw 
Pruy Council subject to the same rules regulations and limitations as are herein 
expressed respecting appeals fiom final judgments, decrees and orders 

33 See Calcutta Cl 41 

34 See Calcutta Cl 42 

J'Xejcne of jnnsiitcttQJi dsetthere than at the usual place of silUinj of the High 
Court 

35 Ind IVc do fuitbcr ordain that unless the Governor General in Council 

otherwise directs one or more Judges of tho High Court 
Judges to Msit Orifiaa of Judicature at Patua shall visit the Division of Orissa 
bv ^vay of circuit by of circuit, whenever the Chief Justice from time 

to time appoiutb m older to exercise m respect of casts 
iriaiog in that Division tiio jurisdiction and power by these Our Letters Patent, 
or by or under tho Government of Indiv ^ct 1915, vested m tho said High Court 
Provided always tint such visits shall bo mado not less than four tunes in c^ery 
5 car, unless the Chief Justice, with the approval of the Lieutenant Governor m 
Council otherwise directs Provided also that the said High Couit shall hare 
power from timo to time to make Buies with tho previous sanction of tho Liautea 
ant Govoruor in Council for declaring whit ciscs or classes of cases arising m 
(ho Division of Oiissa shall ho heird it Patna and not in that Division, and that 
(ho Chief Justice may in his discretion order that any particular case arising >i 
tlio Division of Orissa shall bo heird at Patna or m that Division 

] Vacation Judge in Patna— Powers of — A varatino Juiigo of tho High Couti ol 

oaJ With R 9 of Chap 22 cl 
a ogaiQSt the order of a Sub 
10 l*ri y Council for roviow oi 


36 And \N 0 do further ordaiu that whenever it ippt ir» to tho Licutcnuut 

Gov ernor in Council, subject to llio control of Governor 
biocialconiroisiiion and Gcnenl m Council, convenient that tho juri'idiction and 
circuits 1 ower bj these Oul Letters Patent or by or under tbo 

Governmeut of India Vet, 1915, vested in the High Court 
of Judicature at Pitna should bo exercised in an> placo within tho junwlictioa 
of any Court subject to tho supctintcndonco of tho said High Court, other (h-i^ 
tho usual place of silting of the said High Court, or at several such places by 
of circuit one or more Judges of tho Court shall visit such pi ice or pi ices accord 
lIloU 

37 tnJ Wo do further ordain that whenever any Judge or Judgi-s of 

High Court of Judicature at Patna visit any place unde 
{ rocccJiiiti of Ju {]jq qj (Iiq Clauso of thCbO presents Ibd procc^ 
uriint''^' iciiiusaion or jjj cjs(js boforo him or them at such place shall ® 

rCeulatcd by any law rclatiug thereto wlucli bus been u 

III k> 1 0 made by competent ICeisIativo authority for ludm 


CL 35-Note 1—1 (U31) l9JllalCl(C3). 
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Delegation of Duties to Offic<.}s 

38 Tho Ilioh Court of Judicature at Patna inaj fiom lime to time make 

Po^cr to delegate ciutic-i dtleoitin^ to anj Ro^ibtiai Protlionotary or 

Master oi othei oflicial of the Court any judicial quasi 
Judicial and non ludiciil duties 

Cr‘'(j<ioii of Jin I’ithclion of the High Couit of Jiidicutuie at Fort 
IS tUiatn in liengal 

39 \iid \\e do further ordiin that the luiisdiction of the Higli Couit of 

« , , . Judicatuie at Foit Williira m Bengal in ana matter m 

Ct'sation ol juriadKtion • , , < , ■’ 

of the High Court of Judi aaliich junsdiction is by these jnesents gu en to the High 
caturc at Fort Willnm Court of Judicature at Patua shall cease from the date of 
ij,u publication of tliese presents and tint all pioceedings 
pending in tho former Court on that date in reference to 
an\ such matter siull he fransfeired to tlio fitter Court 

Protidcd first that tlie Hiji Court of Judicature at Fort 'William m 
Bengal shall continue to esetcise jurisdiction — 

(a) in nil proceedings pcndiog m that Couit on the dite of the publi 
cation of the«e presents in ubicit an> decree or order other than an ordei of an 
interlocutory nature bis been passed or made by that Court or in which the 
validity of any such decree or order is dncctly lu question and 

(i) in all proceedings [uot being pioceedings referred to in paragiaph 
(o) of this Clause] pending in that Court ou the date of the publication of these 
presents, under the l3th 15th, 22Dd 23rd 21th 25th 2Cth 27tli 28th, 29th, 
32nd, 33rd, 3itli, or 35tli Clause of the Letters Patent bearing date at Westminster, 
tho twenty eighth da> of Decembei in the "ieai of Our Lord One thousand eight 
hundred and suty five, relating to that Court and 

(c) in all proceedings instituted in that Couit on or aftei the date of 
the publication of the«e presents witli reference to my decree or orjei parsed oi 
made by that Coutt 

Provided se..ondlv that if any question arises as to whethei any case is 
covered by the first proMSO to this Clause the matter shall be referred to tbo Chief 
Justice of the High Couit of Judicature at Fort William in Bengal and his dew 
Sion shall be final 

1 Cetfktion of luritdiclion of Csicults High Court 

The High Court of Patna Las lo ]arisdictioa to ese ute au order of Hia Majesty in 
Council iij an ajpeal from a rfccrco of ffe High Coait of Cafcutla pas’sej on appeal from the 
decree of a Subordinate Court lu the Prov nee rf Bil ar the apjlication for ekecution mui,t be 
made to tl e High Coi tt of Calcutta ^ 

Cal/f for Becoidi ite hy the Ltoieivvient 

40 Calcutta Cl 43 

1 ewers of Indian Leqtslaluirs 

41 See Calcutta Cl 44 

In witness wheieof We have caused these our letters to be made patent 
Witness Ourself at Westminster the Ninth day of Febiuary in the year of Our 
Lord One thousand nine hundred and sixteen and in the si\th year of Our leign 

By warrant under the Kings Sign Manual 
(Sd ) SCHUSTER 

Cl 39— Note 1—1 (19lfi) 1918 Pat 383 (3*53) 2 Pat L JoutCSl 
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LETTERS PATENT (LAHORE) 

Letters Patent conshluttsiQ the Jlijh Court of J udicature at Lahore, 
for the Proiinces of Punjab and Delhi, dated 2lJf March, 1919 
Glougi THi Fifth, b> tho Gmeo of GoJ, of tho UiiitcJ 

Great Hntam nnJ Ireland, and of tbo Untti>h Pominions hojond tho 
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King, Defender of the Faith Fmperor of India To ill to whom theso Presents 
shall come greeting. Whereas by an Vet of Parlinnent passed in tho Fifth and 
Sixth years of Our Reign and ciUcd the Goieinmcut of India Act 1915 it was 
amongst other things cnictod tliat jt should bo lawful for Us by Letters 
Patent to establish a High Court of Judicituio m an) territory m British India 
whether or not included withm the limits of the local jurisdiction of another 
High Court and to confer on an) High Court so established any such jurisdiction, 
powers and authont) as wero vested in or might bo conferred on any High Court 
existing at the commencement of that Vet and 

VS lILI L vs tho Provinces of the Punjab and Delhi aro now subject to the 
Jurisdiction of tho Chief Court of tho Punjab which was established by an Act of 
the Governor General of India m Council being Vet No Will of I8G5 and 
was continued by later enactments ind no i irt of tho said Provinces is included 
within tho limits of tho local juri<^iclioa of any High Court 

1 Sow know yo tint VVe upon full consideiation of tho premises and 

of Our special graco certain knowledge and mere motion. 
LitaUislitncnt of 11 gb hi'O thought fit to erect and establish and by these pre 
Court at Laboce sents V\o do accordingly for Us Our heirs and succes 

sors erect and establish for tho Provinces of the Punjab 
and Delhi aforesaid with ctTcct from the date of tho publication of these presents 
m the Gazette of India a High Court of Judicature winch shall be called the 
High Court of Jadiciture at Lahore and We do hereby constitute the said Court 
to be a Court of Record 

2 \nd We do hereby appoint and ordain that the High Court of Judica 

tuio at Lahore shall until further or other provision be 
Conslituiion and fiiii nja,jg by Us or Our heirs and successors in that behalf 
Ccuit* ° ‘ ® in accordance with section one bundled and one of the 

said recited Govcinmeot of India Act 1915 consist of a 
Chief Justice and six other Judges the fiist Chief Justice being Sir Henry Adol 
phus Battigan Kmgbt and the Six other Judges being William Chovis £s<iuire 
Henry Scott Smith Esquire Shadi Lai Esquire Rai Bahadur W alter Aubm Lo 
^s&itpol Esquire Leycester Hudson Leslie Jones Esquire and Alan Brice 
Broadway tsquire being respectively qualified as m the said Act is declared 

3 See Calcutta Cl 5 

4 See Calcutta Cl G 

5 See Calcutta Cl 7 

6 See Calcutta Cl 8 

Admissw i of ■^d^oca^e^ Vakils a«d Attorneys 

7 See Calcutta Cl 9 

8 See Calcutta Cl lU 

Cixtl Jxirisdict on of the Htgb Court 

9 Sic Calcutta Cl 13 

10 See Calcutta Cl 15 
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11 And e do fuithet ordain that the High Court of Judicature at 
Lahore shall be a Court of Appeal from the Civil Courts 
CourU m thrp'ro\ mccs^of 0 ^ Provinces of tho Punjab and Delhi and from all 
the Punjab and Ucibi other Courts subject to its superintendence, and shall 
oveictse appellate jurisdiction in such cases as \icre 
immediately before the date of the publication of these presents, subject to appeal 
to tho Chief Court of the Punjab by virtue of any Uw then in force, or ns may 
after that dato bo declared subject to appeal to tho High Court of Judicitura at 
Lahore by any law mado bj competent legislative authority for India 


12 And We do fuither ord iin that the High Court of Judicature at 
Lahore shall have tho like power and authority "ilh 
Jurisdiction as to in respect to the persons and Catiites of infants, idiots neJ 
fiats and lunatics lunatics withm tho Provinces of tho Punjab lud Delhi as 

that which was vested in tho Chief Court of llio Punjab 
linmcdiitely before the publication of these presents 


Law to he aihmnittered bij the High Court 

13 See Calcutta Cl 20 

14 See Calcutta Cl 21 


Criminal Juri$(liction 


15 And Wo do fuither ordain that tho High Court of Judicature id 
Lahore shall have ordinary original cnmiual jurisdiction 
lu respect of all such jicrsuns withm tho Provinces of the 
° *** Punjab and Delhi as tho Cliief Court of the Puijab inJ 

such criminal juiiiMlictioa over immediately before tho 
publication of these presents 


jutiadiction 
lligli Couit 


1 Onsm*! criminal juritdiclion — Tli» original cnmio-il jurisdiction of tbe II A 
Court of Lahore i< CO oxteoiiTe nitb Vlist of tb« Uto CUtef Court of tbo Punjab TIio lf<gb 
Court of Lkboro has no jurisdiction to tr} on its original criminal sido a Rntisb Indian subject 
for an offence, since tbo Chief Court bad no such origiual ctiuuual jurisdictiou ovccft lu * 
c I e of rutopean Pritish subject* • 


16 See Calcutta Cl 23 

17 See Cilcutta Cl 24 

18 See Calcutta Cl 25 


19 And A\ o do further ordain that, on such point or points of law Itir-- 
so rc&ctvcd ns iforc»aid, the Uigli Court of Jiilicafu*^ 
at Lahore shall havo full power and authority torc'i*^* 
tho CISC, or fcuch pirt of it is may bo nccc->s»ry " 
linally dctcrminu buch jioint or points of law, an I fl * 

II { I n to ullir the fecntincu jnf-scd by the Cc url of i r 


Ilifeh Court to fellow 
cases on ]>oints of law to 
s-crct \ by one or vuocv 
Jud).cs of the High C art 


Cl IS-Note I — 1 (IJ- ) Utllab 217 (.20). 
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juri'dictiou, 'ind to such juiloment mil sentence as to tho said High Couit 
maj «ccm right 

20 And We do further orilam that tlio Hif^h Court of Judicature at 

Lahore shall bo a Couit of appeal from the Criminal 
from Courts of the Pioimces of the Punjab and Delhi and from 

■Vince* of tbo Tunjib and all other Courts subject to its superintendence and shall 
Delhi exeicise appellate jmisdiction m such cases as iveie im 

modiateli befoie the date of the publication of these 
pre ents, subject to appeal to the Chief Couit of the Punjab b> virtue of an> law 
then in force or as ma\ after thvt date be decUied subject to appeal to the High 
Court of Judicatuie at Lahore hi anj law made bj comjteteut legislative authority 
for India 

21 See Calcutta Cl 23 

22 See Calcutta Cl 29 

Criminal Law 

23 See Calcutta Cl 30 

r< tamentar)/ and Inteitale Jumdiclton 

24 Sir Calcutta Cl 3d 

Zlaiitmontal J m adtclton 

25 See Calcutta Cl 33 

Poueia o/ sinjle JuJijes and Division Courts 

26 See Calcutta Cl 36 

Ciiil Proceduie 

27 \nd We do fuithcr ordain that it shall bo lawful foi the Hiali Court 

of Judicatuie at Lahoio fiom time to time tn make rules 
proceed oiders for regulating the practice of the Court Mad 

for the purpose of adopting as far as jossible theprovi 
sions of the Code of Civil Procedure being an \ct No V of 1903 passed b> the 
Governor Geneial in Council and the provisions of anj law which has been or ma> 
be made amending or altering the same by competent legislative autlioiit 3 for 
India to all proceedin„s in its testamentary intestate and matrimonial junsdio 
tion, respcctu elj 

Citminal Pioeeduie 

28 And We do further oidam that the proceedings in all ciiminal casea 

brought before the High Court of Judicatuie at Lahore 
proceed gjjaJl be regulated by the Code of Ciimiual Procedure, 
being an Act No V of 1898 passed by the Governor. 
General m Council or by such further or other laws m relation to criminal proce. 
dure as may have been oi may be made by competent legislatu e authority for 
India 

Appeals to Piny Cowiotl 


29 See Calcutta Cl 39 
C P C 393 A 399 
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Appeal from Imerlocutoy Judgments 


App III 


30 \nd do further ordain that it shall be lawful for the High Court 

of Judicature at Lahore at its discretion on the motion 
Appeal from intcrlocu or if the said High Court be not sitting then for any 
tory gudgments Judge of the said High Court upon the petition of any 

party who considers himself aggrieved by any preliminary 
or interlocutory judgment decree or order of the said High Court m any such 
proceeding as aforesaid not being of criminal jurisdiction to grant permission 
to such party to apneil against the same to Us Our heirs and successors in 
Our or Their Privy Council subject to the same rules regulations and limita 
tions as are heicin expressed resjecting appeals from final judgments decrees 
and orders 

31 See Calcutta Cl -11 

32 See Calcutta Cl 42 


Excicise of Jurisdiction eheiokere than at the usual jlacc of sitting of 
the Sigh Court 

33 And We do furtlier ordam that whenever it appears to the Lieute 
nant Governor of the Punjab subject to the control of 
Special commissions and the Governor General in Council convenient that the 
jurisdiction and power by these Our Letteis Patent of 
bj or under the Government of India \ct 19lo vested 
m the High Court of Judicature at Lahore should bo exercised in any place 
within the jurisdiction of any Court subejet to the superintendence of the said 
High Court other than the usual place of sitting of tbo said High Court or at 
several such I laces byway of circuit ono or more Judges of the Couit shall 
such place or j laces accordiOely 


34 Vnd We do furtiior ordam that whenever any Judge or Judges of the 
High Court of Judicature at Lahore visit any jitace 
rrocccdingi ol Judges y^dcr tho 33rd clause of thtso presents tho proceejina> 
cucinl*** commiis ons or jjj at such 1 lace slnll bo regu 

latcd by any law relating thereto which lias been or ma> 
bo made by competent legislative authority for India 

Delegation of Duties to Officers 


35 Tho High Court of Judicature at Lahore may from timo to time make 

Jlulca for deJcoatJog to any PCoistrar Prothonotary or 
To Ner to delegate duties Nlaster or other otlicial of tho Court any judicial juasi 
judicial and non judiciil duties 
Calls for records etc l/j the Goicnii lent 

36 SiC Calcutta Cl 43 

rollers of Indian Legislatures 

37 See Calcutta Cl 44 

In Witness wlicreof We Ime cauacd thc»o Our Letters to bo mi 

^ '^\\itnes 5 Ourself at Westminster tho 21st day of March in tho year cf 
Our Lord Ono thousand nino hundred and nmetten and in llio ninth ycarc 
Our Kci„n 

Pi W viiinNT under tho Kings Sign Manual 
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CONTESTS 


CLAUSES 

1 E^tiUi bm^nl cf High Court at 
RaogooQ 

2 CoQstitnU-Q and first Judgti of tbe 
Cojrt 

3 De laratioa to La made L> Judges 

4 Seal 

0 \\rits etc to 1 ue lu uamo of the 
Crown and under S>c »J 
C Kfp lataent of OS t-rs 

JJn jjsisn ef AJiosa ti mid Pfeader* 

7 Powers of High Court in admitting 
Advocates I leaders and 4tlorQe\s 

a PoAtrs cf Huh Court in making rule's 
lor the qualineatioos etc cf Advocates 
Headers and 4ttorne^s 

Cutl durudiericn c/ 1 e Jl*jh Court 
0 Local liraits cf the oruinary original 
iinl jati di t cu 

10 Oils ml ;uci diciion as to suits 

11 Extraordinary original cnil ]urisdic 
tlOD 

13 Joinder of ‘ereral causes of action 

13 Appeal to tbe High Court from Judges 
of tbe Court 

14 Appeal from otbet CimI Courts 

lo Juiisdictioa as to Infants and 
Lunatics 

10 Frosjaionwitb te<pect to tbe Insol* 
Tent Court 

17 Law to be admini tered by tbe Higb 
Court in tbe cxcrci e of ordinary original 
Livil jurisdiction 

18 Equity to be aUniioislcred by the 
High Court in tbe exercise of orJintry on 
^inal civil jurisdiction 

19 Law and Cjuity to be administered by 
the High Court m the exercise of extra 
ordinary original civil jurisd ction 

20 Liw and equity to bo administered by 
tbe High Court in the cxcrc se oi appellate 
jurisdiction 

Cnimiial J urts fiction 

21 Ordinary otig nal criminal jurisdiction 
of tbe High Court 

22. Jurisdiction as to persons 

23 Extraordinary original criminal juris 
diction 

24 '^0 appeal from High Court exercising 
original criminal jurisdiction 

Court inaj reserte povUs of law 

25 High Court to review on certificate of 
the Government Advocate 

2C, tppcals from Criminal Courts 


CLAUSES 

2" Hearing of referred cases and tevisioar 
of criminal trials 

23 Hit,b Court maj direct tbe transfer of 
a ciae from one Court to another 
CrtiHinol Lati 

29 Offenders to be punished under Indian 
Penal Code 

4 Imirallj Jurtsdtcitojt 

30 Civil 

31 Criminal 

Testamentary and Intestate Jurisdiction 

32 Testamentary and intestate jurisdic 
tion 

Zlairtt lonial J unsdtefioit 

33 Matrimonial jurisdiction 

Pouers of Single J udges and Diusion Courts 

34 Single Judges and Division Courts 

Ciiif Procedure 
So JlcgulatioD of proceedings 
Crmiiiol Proceiitre 
30 Regulation of proceedings 

Appeals to Prny CoMiicil 
37 Power to appeal in civil cases 
33 appeal from interlocutory judgment * 

39 Xppeul in criminal cases 

40 Rules as to transmission of cop es ol 
evidence and other documents 

Exercise oj Jurisdiction elsenhere than 
at the usual place of sifting of the 
High Court 

41 Exeroue of jurisdiction eUewbere tbai 
at the Usual place of sitting of tbe Higb 
t.ouct 

42 Special comm ssions and circuits 

43 Proceedings of Judges on special com 
mivsion or circuit 

Pronsioiij re jar ling pen h s j pioccedijitis 

44 Provi'jious regarding pending proceed 
mgs 

Delegation of duties to officers 

45 Powers to delegate duties 

Calls for records etc by tl e Goiernment 

46 High Court to comply with rcquuitior 
from Government for records etc 

Pouers of Indian Legislature 

47 Powers of Indian Legislature’ pre 
served 



LETTERS PATENT (RANGOON) 

IK/i Koiember, 1922 

Gtoi Gl lUE Fiftii bj tho Gr^ico of God of tho United Kingdom of Great 
Britain and IreHnd and of the British Dominions bojond tho Sets King Defender 
of tho Faitb Emperor of India 

To all to whom these presents shall come „icetin„ 

WliLIfL IS in the Goaernment of India ^ct it w is amongst other Ihinss 
enacted that it should bo lawful foi Tjs b> Letters Pitcnt to establish a High 
Coin k of Judicatiue m an> tenitorj in Biitisli India whether or not included 
within tho limits of the local jurisdiction of another High Court and to confer on 
anj High Couit so e8t\blishcd tea,}, such iunsdiction powers and authority as wcie 
acsted m or mi„ht bo conferred on anj IIij>h Court cvisUng at tho commencement 
of kbit Act 

\nd wlieicis that poition of the Pro\ nice of Burma 1 Mown as Lower Burma 
18 nc w witlim tho limits of the iun«diction of tho Chief Coiut of Lower Buuna 
whicli was established hj an Act of tho Goscinor General of India in Lc„isUtiio 
Council hciuo \ctKo \ I of 1900 and whereas that portion of tho siid Province 
! nown as Upl or Buima is with ccilam ONccptions now withm tho limits of tlio 
jurisdiction of tho Judicul Commissioner of Upi>cr Burma ippointcd in pursuance 
of a BchuUtion of tho Governor General of India in Council homo HcsUlition 
Ko ^ of 1802 and of tlio Couit of tho dudiciil Commibsioncr of Upper Burma 
which was oslahlishod hi a Regulation of the Gov ernor General of Indii m 
Council Ijoin^ RCrtUlatinn Ko VIII of 1880 and w is coninuitd l)> a Ilo„uhtioii of 
tlic Governor General of Indii in Council 1 ciiu Regulation No I of 1899 

\nd vvliorcas no nut of the said Piovinco is included witiiin tho hniils of 
tho local luiisdictu n of mi Ili^h Court 

1 Now I now >0 tint We, upon full considei ilion of the picmisc-* anl of 
Oursiccnl ^racc certain knowkdrte md mcio motion 
J flalli''} mciil cl High luvo thought fit to cicct ind cstahhsli ui 1 h> Ihcso i ic 

Court it Ituigoc-n , t, 1 , i r i /-. » V 

‘•ents We rio 4CCoulin^l> for L'» (Jur heirs uui succca'»or» 
creel and cstihlisli for those j ortions of the province of IJurmi it present witlim 
the limits of tho jurisdiction rf tho said Chief Couit of Lower Ikiima ind of tlio 
feaidJudtcnl Comniisaiuncr and of the siid Couit ol the Judici il Commissioner of 
Uppr-rBuimi as itoiesaid with effect fiom thodito of tho puhlicalioii of thcsC 
presents m tho Gii*ff/eo/ Jmfm a High Couit of JudicUurc winch slull ho cdlcl 
tho High Couit of Judicaluio itJUu„oon, andWodo hcrchj constitute the s iiJ 
Court to he a Court of Record 


2 And Wo do licrch> ajuomt iind oidiin lint the IIi„h Court of Ju h 
caturoat Ringoon shill until further or other j ro \ hi i 
C on I hcmvdo hj Ls or Our heirs and succcssois iiithitK 

Juitgcsc tin P‘ our m Accordance with section one hundicd ml ono f 


tho Government of India \cl ordinanli conM-vt of a Chief Justice an 1 not k « 
lhanscvenothcrJuilr.es thchrst Chief Justice hcin„ bir S>dnc> Jl id lech Rohm 
son. Kt ind tho other ludges 1 emc Leslie H irrv Siundcrs Lvj . CSI Mmn, 
Km Esj Chark- PUiUvp lUdford \ounr. I s«i Henri Sheldon 1 ruU Lsj . 
Benjunm Ilerhcrl Ilcald Lq, John Gui Rutledge Ls<] . one of Our tojesc 
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learned in Vhe L-inn and Hu„h E\n«.T>t MacCoU, Esij , being lespectively qualified 
as in the «Mil \ct is dochre»l 

3 Sre Calcutta Cl o 

4 bcc Calcutt i Cl G 

5 :5tc Calcutta Cl 7 

6 See C ilcutli Cl 9 

idmii^ton of J(li<catc$ and Pleaders 

7 Sec Calcutt i Cl 9 

8 ife Cilcutta Cl 10. 

Cjul JtirtsdicUon of the Ilujh Cowl 

9 'ICC Calcutta Cl 11 

10 \n<l\\c do (uithet ordain tint the Hi„h Court of Judicature at 

Itaii„oon m the exercise of its ordinaiy oiigmal civil 
as jurisdiction shall be emjiouercil to icceive tiy and 
® * (lelerniinc suits of exery dcsciiption if m the case of 

suits for lanl or othei immoxeablc propeity such Iindor property shall be 
situated, or in all other cases if the cause of action shall have arisen either 
xxliolly, or, in case the leave of the Court shall have been fiist obtained in pait, 
VTithm the localliDiitx of tlie ordinary original cm) jurisdiction of tiie said High 
Court, or if tlie defendant at tiie time of tlie coaimencement of the suit shall 
dwell, or cirry on business, or personally worh foi gain within such limits except 
that the said H]„h Couit shall not luve such original juiisdiction in cases falling 
within the juiisdiation of the Rangoon Small Cause Couit 

1 Suit for l»nd — The expre^ lou uit fuc land or otlicr immoveable pcopertv means 
tuita in vvbicli having reeled tv tbi i uc i <3 in the pleidiii^ tlic dc clc or uide will afTcrt 
directly the iro|rutar> or po hc vorv t iK to Und or otlivr unmuvablL piopvrtv I uit to 
enlorte a mortgage i> a «uit in which the [laintitf t ks tbv Court t ell thi propertv in thu 
event of the mortgage debt not being paid with >i the time illowcd i r redem^ l oti ^ 

11 See Calcutta Cl 13 

12 See Calcutta Cl 14 

13 S/’c Calcutta Cl Ij 

14 \nd \Se do {nrlher ordain that the Ili^h Court of Judicatuie at 

Rangoon shall be a Comt of appeal from the Civil 
Courts**^ rom other Civil jpg Province of Burma for which imme 

diitely before the publication of these piesents the Chief 
Couit of Lowei Buima oi the Couit of the Judicial Commissmnei of Lpper 
Burma was a Court of \ppeal and fiom all othei Civil Courts whether with 
m or witliout tile Piovmce of Burmi foi which the said Hi„h Couit is 
declared to bo a Couit o! \ppeal by any law made by tbe local Icoislaluie or 
by competent legislative authority foi India and shall exeicise appellate juris 
diction in such cases as vveie immediately before tho date of tlio publication 
of theso mesents suliject to appeal to tho Chief Court of Lower Buimiorto 
the Couit of the Judicial Commissioner of Cpper Burma by virtue of any 
law Mien in forte, or as may after tliat date ho declared subject to apjieal to 


Cl 10~Nole 1 — I (10»l)193i ItangSS ("8) 1927 Cal 7G3 followed 
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Aipeal from other Civil Courts 


I tho said High Court bj any law made bj 
legislative authority for India. 


App. 

the local legislature or b) competeot 


15 See Calcutta Cl 17. 

16 And We dofuitber ordain that the Couit for relief of insolvent 

„ .t. . debtors at Bangoon shall bo held before one of tba 

Provision with respect .-r. 

to tho lusolveat Court Judges of the High Court of Judicature at Eangoon 
and the said High Court, and anj such Judge thcrccfi 
shall have and exercise within tho Province of Burma, such poweis and 
authorities with respect to original and appellate jurisdiction and otherwise as are 
constituted by the laws relating to insolvent debtors in the Province of Burma 


17. And We do further ordam that, with respect to the law to be 
applied to each case coming before tho High Court of 
Judicature at Baugoou m tho exercise of its ordinary 
original civil jurisdiction, such law shall bo the law 
which would have been applied b> the Chief Court of 
Lower Burma to such case if these Letters Patent had 


Liw to be 'idmmistcred 
b> the High Court lu the 
exercise of ordmvrv on 
gmal civil junsdictiou 


not issued 

I Law, meaning of — Tho word ‘law* as used in this Clause merely meins tbe 
legal ouactments ot the Indian and Burmese legislalurcs and the English common law aod 
oquit} which was applied by tho Uto Chief Court of Burma It docs not include tht 
published docuiona ot that Court aud. therefore the High Court in the esorciso ot its ordi 
nary original jurisdiction is not bound by the autborued rejiorts of dcciaions of tho Chief 
Court of Lower Burma 1 


Ste also the undermentioned caso ’ 


18 .\nd Wo do further ordain that, with ro«pect to tho equity to bo 

applied to each caso coming bofoiu tho High Court of 
Equity to lo adminia Judicaturo at Bangoon in tlio cacrciso of its ordinary 
Irthe^MCMuool ordinif^ original Civil jurisdiction, such equity shall bo tho equity 
original civil jurisdiction as nearly ns may bo which tho High Court of Judica* 
turo at Fort WiUnin m Bengil m tiio oacrciso of its 
ordinary original civil jurisdiction is authorized to apply lo such caso 

19 Cilcutta Cl 20 

20 See Calcutta Cl 21 

Crtmsnal /urisdrcfioii 


21 Sec Calcutta Cl 22 

22 5reCilcuttaCl 23 

23 Calcutta Cl 21 

24 See Calcutta Cl 2o 


\nd do futllier ordain that on such point or points of 1|'' 
being so reserved as aforcaud, nr on its being ccrlific • ) 
tho Government Vdvocato that in Ins juil„incnt, thtro i* 
an error in tho decision of a point or j oints o •» 
decided by tho Court of or inin il criminal jur ^-j ictic n^ 

1 (iJiT) 10J7 lUiig * (C s. 10 11) Iftaugaix X ( 1037 ) 1J27 lUiig 212 (113) 5 IUi>» 


25 

Illsh Court lo revic' 
certincato of tho Ooi 
lacnl \dvocito 
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that % pomt or points ot Hw \rhich Ins or ha%o been decided bj the said 
Court, should bo further considered, the High Court of Judicature at Rangoon 
shall hive full power and authonta to rcaiow the case, or such init of it, as ma> 
bo ncccsaarj , and hnallj dctciiQmo such iwint or points of law, and thereupon 
to alter the sentence pissoj h> the Court of original juiisdictiou, and to pass such 
judgment and 'entenco as to tho Said High Court shall seem right 

26 \ud Vve do lurtl e* ordain that the High Court of Judicature at Ran- 

goon shall be a Court of Appeal from the Ciimmal Courts 
Appeal* Irom Criminal for which immediately before the publication of these 
Courts presents tho Chief Court of Lower Burma or the Judicial 

CommiS'sioner of Upper Burma «a3 a Court of Appeal 
and frojn all other Cnmuial Courts whether within or without tho Proamce ot 
Burma, for which the said High Court is declared to bo a Court of Appeal by any 
law mado by the local legislature or by competent legislative authority for India 
and shall eacrciso appellate jurisdiction in such cases as were immediately before 
tho date of the publication of thfiao presents subject to appeal to tho Chief Court 
of Lower Burma or to tho Judicial Commissioner of Upper Burma by %irtuB_of 
any law then in force or as may after that date be declared subject to appeal to 
the said Hfb Court b^ any law mado b\ the local legislature or by competent 
legislate 0 authorrrty for ludia 

27 5re Calcutta Cl 2S 

28 Vnd 'Wo do further ordaio that the High Court of Judicature at Ran- 

goon »hall hare power to direct tho transfer of any crimi 
lliglr Cojri may^ dirc« nal case or appeal from any Court to any other Court of 
one Court Wauotber superior junsdictiou, and also direct the pielimu 

nary investigation or trial of any criminal case by any 
officer or Court otherwise competent to investigate or try it though such case 
belong* in ordinary course to the jurisdiction of some other officer or Court 

1 Power of tranifer —Tb>> Cl4U<t doe* not confer an\ power ot tr-insfet oret and 
above that coolecred by S &2G of the Code of Criminil Irocedutot The te^icou n that this 
CUu eu qualified by Cl 30 tnfra 

Cjjwiijiflf Lav, 

29 See Calcutta Cl 30 

Admiralty Jurisdiction 

30 \nd ^\e do further oidaiu that tho High Court of Judicature at Ran 

goon shall have and eserciso all such civil and mantimo 
Ci'ii jurisdiction aa might be evercHed by tho High Court of 

Judicature at Fort ^\ilham m Bengal as a Court of Ad 
miralty immediately before the date of the puMicatioii of these piesents and also 
such jurisdiction for the trial and adjudication of prize causes and other maritime 
questions arising in India as might be exercised by the said High Court at tho said 
date 

31 And NVe do further ordam tlrat the High Court of Judicature at Ran- 

goon shall have and csercise all such ciimuial jumdictioa 
Ctimmal as might immediately before the publication of these pro. 

scuts be exercised by the High Court of Judicature at 

Cl Note : 1 (1024J 1321 Kang 100 (100) 1 Rang G32 
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Appeal rnoit othcb Ci\ii, Courts 


\pp 


I tbo said Hioh Court by an^ law mode by tbo local legislature or by competent 
legislatuo authority for India 

15 Sec Calcutta Cl 17 

16 And We do further ordaia tliafc the Court for relief of msohent 

ProMs on with respe at Rangoon shall bo held before one of tlio 

to tho Insolvent CouVt Judges of tho High Couit of Judicature at Baugooa 

and tho sard High Couit, and any such Judge thereof 
shall haao and exercise aiitbin the Piovinco of Buima such powers aci 
authorities with lespcct to original and appellate jurisdiction and othorwiso as are 
constituted by the laws lelating to msohent debtois in tho Piovmco of Buima 

17 And We do fuithcr oidam that a\ith respect to tho iaaa to be 

applied to each cose couimg hofoio tho High Court of 
V? Judieatuio at Rangoon in the exorcise of its ordmar) 

exerefsQ *of o°^man° or? origitial Ciail )uns»aiclion, such law shall be tho law 

giaal ciMl jurisdiction which would haiobeeu applied by the Chief Court of 

Lower Burma to such case if those Letters Patent had 

not issued 

1 Law' meaning; of word law as Qwd in this Clause merely means ths 

legal eQaetmenta of tbo ludiaa and Burme»« legislatures and tho English comuion hw and 
equity which was applied by tho late Chid Court of Duma It does not lucludo th* 
published docitioos of that Court and iberelore the High Court in the esoretso ot its orb 
saty original jurisdiction is not bound by the autborued reports of dcriaiousof thsCbh 
Court of Lowot Burma f 

See nlso tho undermentioned case% 


18 \nd Wo do further oidam that wi»U tc'pect to the equity to I® 

applied to each case coming before the High Court of 
to u adtuitiu Judicatuio at Ringoou in tho cterciso of its ordimry 
Jn^bo exercise of ordioaV/ onstui! Civil jurisdiction, such equity shall bo tho equity 
original civil jurisdiction as ticaily as maybe which tho High Court of Judies 
turo at Fort William in Bennil m tiio o'ccrciso of il» 
ordinary original civil jurisdiction is authorized to apply to such case 

19 Se<? Calcutta Cl 20 

20 Sec C ilcutU Cl 21 

Cnvunal JunsUction 


21 See Calcutta Cl 22 

22 5fe Calcutta Cl 23 

23 Srr Calcutta Cl 21 

24 5«Cvlcutt»Cl 25 


25 \nd Wq do further ordain that on such point or j oints of Ij^^ 
being so reserved as aforcavul, or on its being ccrlit c l 
tho Govcttvioeot Vlvocato that in his juiUini-nt 


lUch Court to review on 
ccrlilicalo o( tho Gaicrii 
mciit Vdvocato 


an error in tho decision of a j oint or I 


lints of la'* 


decided by iho Court of otu,n\al crimuval luns-lic^ioiL' 


I (IJI') 10.7 IU113 4 (5 4 10 11) 4Bin»3l3 2 tal* lUa., 212 fUD 
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that a point or points of law which has or Invo been decided by the said 
Court, should be further couaidered. tho High Couit of Judicatuie at Eangoon 
shall have full power and authoriU to re\iew the case, or such pait of it, as ma> 
bo necessarj , and finallj dcteimme snch point or points of law, and theieupon 
to alter the «entciicc pissed b\ tho Couit of ongmal jurisdiction, and to pass such 
judgment and ‘sentence as to the said High Court shall seem right 


26 \ud Wo do furlLci oidam that tho High Court of Judicatuio at Eau- 
goon shall Le a Couit of Appeal from the Ciimmal Couits 
Arpcals from Criminal for which immediatelj before the publication of these 
Courts presents tho Chief Court of Lower Burma oi the Judicial 

Comniissionci of Uppei Burma was a Couit of Appeal 
and from all other Criminal Courts, whethei withm or without the Pioaince of 
Burroarfor which tho said High Court is declared to ho a Court of Appeal b> any 
law niado b> tho local legishtuio oi bj competent legislative authority foi India 
and «haU exercise appellate jurisdiction m such cases as were, immediatelj before 
the date of the publication of tbe»o pieseuts, subject to appeal to the Chief Court 
of Lower Burma or to the Judicial Conimtssionet of Uppei Buima by virtue_of 
an^ law then in force oi as maj after that date be deckied subject to appeal to 
the Slid H^h Court bi anj liw made b\ the local legislature oi by competent 
Icgislatne authoifity for India 


27 See Cilcutta Cl 29 

28 And We do further ordaio that the High Court of Judicatuio at Ran- 

goon ‘hall have power to direct the tiansfei of any oiimi 
Higti Court may direct nal case or appeal from an> Court to auj othei Couit of 
one Coui*tVo°duotbor equal oi supeiioi juiJsdiction, and also diieot the pielimi- 
nary imestigation oi trial of any criminal case by any 
officer or Court otherwise competent to investigate or trj it though such oiso 
belongs in oidmaty comse to the jurisdiction of some other officer oi Couit 

1 Power of transfer —This Clau < does not confer aoi power n£ tcfin far oi or and 
above that conferred by S 52G of the Code of Criminal Protedure l The reason lo that this 
Clau'e IS qualified by Cl 30 wfra 

Cixminal Lav 


29 See Calcutta Cl 30 


Admii ally Jui jsdiclton 


30 And We do further oidain that the High Court of Judicatuie at Ean 

goon shall have and exercise all such civil and maritime 
Cml juiisdictiou as might be eseroued bj the High Court of 

Judicatuie it Fort William in Bengal as a Couit of Ad 
miraltj immediately hefoie tho date of the puMication of these presents and also 
such jurisdiction for the trial and adjudication of prize cause s and other m aiitime 
questions arising m India as might be exercised b> the siid High Couit at tho said 
date 

31 And We do further ordajn that the High Court of Judicature at Ean- 

goon shall have and exercise all such ciimmal jurisdiction 
Cntainal a$ might immediately before the publication of these pre. 

sents be exeicised by the High Court of Judicatuie at 


Cl 28— Note 1 1 (1924) 1924 Rang 100 (100) 1 Sang 032 
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\dmirvi.ty Tcrisdictiov 


\pp 


Fort Willnm in Bengal as a Court of Vdtninlty or otheiwiso in connection with 
maritime matters or matters of pnre 

Testariientary and tfitestale jurisdiction 

32 See Calcutta Cl 34 

Valrinio»i(if jutisdiciion 

33 See Calcutta Cl 3o 


Poitcrs of single Judges and Vitision Courts 

34 See Calcutta Cl 36 

Civil Piocedure 

35 \nd ^\o do further ordain that it shall ho lawful for the High Court 

of Judicature at Rangoon from time to time to make Rules 
Hcgulition oI procecJ and Orders for the puri>ose of regulating all proceedings ui 
ci\il cases which may bo brought before the sai 1 High 
Court including proceedings in its Vdmiralt> testamen 
tirj intestate and matiimoaial jurisdiction respectively Provided alwaj a that 
the said Hioh Court shall bo guided id making such Rules and Orders as fat as pos 
Bible by the provisions of tlio Code of Civil Procedure bcinj, an ^ct passed b> th^ 
Governor General of Indiv in Legislative Council and beiiio \ct Ho "N of 1Q03 
ind the provisions of anj law which has been or may be made amending oi alter 
ing the samo by tlio local legislature or by compclcnt ke'shtivo authoiitj for 
India 

1 Power to moke Rulo* Thw Clause 


Judge ctl cr tli in the Ji Jgc who j t 
Ijcjl uiilcr Cl 13 anle^ 


! eniblc Ibc High Court to male Rulci vdJ 
It gi 10 c ail CISC* It 1 Ci'oot c idDo tl o H gU 
oi tho Letters 1 itcut Thus R of the ViikI 
i, la ultra iirriinfeofkt k« it contcoijlUc tlnta 
cl a juilgiiicnt iRij Ucchr tl kt a ca^oisaCtoio for 


Criiitnal Ptocelure 


36 \nl ^^c do fuilher oitUan that tho proceedings in ill crnnunl cases 
brought before the lli^h Court of lu licaturo at IliMnUO i 
lUgulit CHS of prixctil bliill bo rcgulatcl by tho Colo of Crimmil Piocclurk) 
" bcni„ in \ct No \ of 1893 jisael h> tho Governor 

Gciicril of Indii tit Lc„isliiuo Council or b> such furtla-r 
or other 1 iws ill rclition to criminal j roccluio is havohccii oruii> boinulol> 
the locil Icoibl ituro or by coinj ctciit lc„isIativo luthoritj for In lia 
ire iiotci to Cl anif 

Ij Itah to Priij CiMiicif 


37 Sre C ilcutt i Cl 3J 

3S \nl Vic do furthir orlun that it sliall be Uwfnl foi tin. UioU Cturt 
of Iiilicaluro it RaUn on at its ih«crttinn on tlio iiiotiori 
Vipckl Iron iiiUrlocu or >f tho saj 1 Hi^h Court lo » >t sittii „ then / r my 
tcrijuUfcnti luilgo of the wid Court iif m tlio petition f any 

I irt) who cin»ilcrs hmivclf n^ricicl b> my irtlmnury 
or inttrlocnlorv ju Linent ilecrtt. or orUrof tho k.u 1 Hi>»h _Coii^in mv * ‘rh 
Cl 35— Note 1 I (IJ ) IJJu lUng I (.J JlUig-.ud 1) 
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procccilinfi -IS nforcsKiiil, not being of cnminal junscliction, to tnnt permiSMon to 
6ach to appeal agiinst the *^me to TJs, Our heirs and successors in Our or 
Their Pr»i Council, subject to the sime Rules regulations and limitations as arc 
herein exprc-jscd respecting appeals fiom liual judgments deciees md oideis 

39 See Calcutta Cl 41 

40 See Calcutta Cl 42 

J- jcrciv of J lilts fiction eheuhere than at the usual place of stiUnq of the Iliijh 
Court 

41 \nd \\c do further oidain that unless the Goseinor of Burma in Coun 
cil other%Mse directs one or more JudoCS of the Higii Court of Judicatuie at 
Raiii^oon as the Chief Justice nn> from time to time diiect shall sit at ^landalayt 
m order to exercise III icspect of cises uisiiig tn such aieas in Upper Burma as 
the Goaernor of Burmi in Council may direct the juiisdiction and power by these 
Our Letters Patent or bv or undei the Government of India \ct vcstel m the 
said Higli Court Prov idcd that the Chief Justice maj in his discietion older 
that an> particul ir case arisin„ in the said aicis in Upper Burma shall bo heard 
at RaOsOOn 

42 \nd 0 do further ordain that whenever it appeals convenient to 

the Governor of Buima in Council that tlie jurisdiction 
Special commissioni aoj and power b> those Oui Letters Patent or b> oi under 

the Government of India \ct vested m the Hioh Court 

of Judicature at Rangoon should be caorcised in any 
place within tlio junsdiction of any Couit subject to the supcimtendenco of the 
said High Court other than tlio usual place of sitting of the said Hi^h Comt oi at 
several such places by way of circuit one or more Judges of the sud Hi^li Couit 
shall visit such place or places accoi lm»ly 

43 \nd \\e do fuithci ordain that whenevei any Judge or Jiul„cs of the 

High Couit of Judicature at Rangoon sliall visit 01 sit at 
on ^^*c*ul”comm •.^on^or 'luy place undci tlio 41st ot the 42nd Clause of these 

circuit piescnts the pioceedings in cases before him or them at 

such place shall be leguhted by any law rehtin„ thereto 
which has been or may he made by the locil leg sLituie or by a competent le^isla 
tiv e authority for Iiidiv 

Piovistons iriaidinj Pendtnj Pticcednuj^ 

44 \ud We do furtliei ordam that all suits apjeals levismns applications 

icviews executions and other pioceebn„s wliatsneier 
Provisions rcgirdins j ending immediately befine the publicitinn of these pie 
pending procccdiiigi sents in tho Chief Court of Lowei Burma or before the 

Judicial Commissionei of Ljpei Burma or in the Court 
of the Judicial Commissioner of Upper Buima oi in the eveiciso of any juiisdic 
tion V ested m them by any law shall be continued and concluded m tho High 
Court of Judicature at Rangoon as if the same had been instituted in tho said 
High Court and tho said IIi^li Court shall in relation to all sucli proceedings 
exercise tlie jurisdiction given to it by tiie^e picsents 
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Delegation op Doties to Officers 


App III. 


Delegation of Duties to Officers 

45 Tbo High Court of Judicature at Eaugoon may from time to time make 

Eulca for delegating to anj Eegistrar, Prothonotarj or 
Power to delegate duties Master or other ofhcial of the Court an> judicial, quasi, 
judicial and non.judicial duties 
Calls for Decoids, etc , by the Goiernmcnt. 

46 See Calcutta Cl 43 

Pottets of Indian Legislatures 

47 See Calcutta Cl 44. 

In \Mtness whereof Wo ha\e caused these our letters to bo mado patent 
Witness Ouiself at Westminister, tho eleventh day of Nosomber in the jear 
of Our Lord One thousand nine hundred and twentj. two, and m tho Thirteenth 
year of Our Eeign 

B> Warrant under tho Kings Sign Manual 


(Sd ) SCHUSTER 


APPENDIX IV. 

RULES OF THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 1925. 


IKTERPRETATION 


1 — (1) lu thc'io Ruks unless tbe contest othccnuc requires — 

Irlerj rctalt^n 

trreal means an appeal to Uis Majesty la Council 

Judgment includes decree order senteocc or deci.iou of anj Court Judge 
or Judicial OSlcer 

Rveord means tlie aggregate of papers relating to sn apjeal (luclud ng tbs 
pleadings proceeding'' CMdeuce and judgments) proper to bo laid before lits Majostj m 
Council on the bearing of tbo appeal 

Rceiatrar means tbe RCoUtrar or other proper officer hanng the custodj of the 
records in tbe Court appcalcif from 

Vbcoad means tbo country or place as here the Court appealed from is situate 

tgent means a petsoo qualified be rirtue of Her Late Majestj s Order m 
Council of the Cth March loOo to conduct proceedings before His Majosts m Council on 
behalf of another 

Fsrtr and all words dcscriplise of parties to proceedings before Ills Majcstj 
in Council (sueb as petitioner appellant respondent ) mean in rcspect of all acts 
proper to be done bs an Agent tbe Agent of the party in question srbere such par > is 
repres'oled by an Agent 

Respondent includes Intereener 

Month means calendar month 

Words 111 the singular shall include the plural and words iii tbojlurat bail 
-•nclule the singular 

{2) Where bi these Rales ana sfep is required to be tak.on in England in connexion 
-cr ih proceeding before Ills Majestj m Council whether in the wav of lodging a petition cr 
other document entering an appearance lodging secucits or otherwise such step shall be 
lahen in the Reg itra of the I’rivi Louneil Downing Street Eiondon 
LEA\ E TO APPEAL. 


2 All appeals shall bo brought ether in pursuauce of lca\o obtained from 
Court appealed from or in the absence of such Icn e iu{ui 
Leaae to appeal gene lease to appeal granted b) His Majesti 

^*^^5 Council upon a petition la that behalf irc'-eiited b> 


antending appellant 


SPECIAL LEA\E TO APPEAL 


tllQ 


the 


3 A petition for special Icive to appeal to His Alajestv in Council shall state succinctly 
and clearly all such facts as it may be necessary to state in 
Form of petition for order to enable the Judicial Committee to adaisc His Majesty 
rcoial Icise to appeil whether such leaae ought to he granted ind shall bo signed by 
the Counsel who attends at the hearing ot by the party himscU 
if he aipars in lorson The petition shall deal with the merits of the case only so fa* as is 
ne essary for the parpOsO of explaining and supporting the particular grounds upon which 
-special lca\e to appeal is sought 
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Sl’ECUL Levve to Atpe\l 


'pp 


4 The petitioner slwH lodge it lea»t fi\c copies of liis petition for special lene ta 
ippcil together with the affidaxit in support thereof pre'<crilcd 1/ 
File copies of petition K 50 hereinifter contained, and, unless as Cneat as prescribed 
to Le lodged together Mith R 48 has been lodged bj the other parties \iho appeared m ibe 
aflidnits m support Court below, an afSdaxit of service of notice of the lutendeJ 

application upon such parties or their Solicitors or ttcnts, 
either abroid or in England 


5 K petition 

Time lor lodging 
tioii 


I for special leave to appeal nia> be lodged at aii> tunc alter the dale cl 
the judgment sought to be appealed from, but the I’ttuioDcr 
P® ^ shall, in every case, lodge his Petition with the least jos iU« 
delay 


6 Where the Judiciil Cominittee agree to advise His Majest) to grant special leave tJ 
appeal, they shall, in their Report, specify the amount of tbc 
St-iuritj lor cotta inJ security for costs (if any) to be lodged by the Petitioner, and -bill, 
raiismission ol record unless tbo circumstances of a particul ir case render slich i cour=a 
unnecessary provide lor the transinisnou* cl the Record li tbc 

Reciitrar to Che Rcgistrir of the Privy Council and for such further matters as the ju-iicCci 

the case may require Lnless otherwise ordered the security sli ill tc lodged at anv time Uforv 
the \piclhut enters an Appearance 

7. Savoashy the four list prccediug ItiiUs oHicrwivo provided, the provisions of lir 1^ 
General irovisions to 50 and 52 to (all inclusive) hereinafter coniiiiicd shill 'ill} 

iMifdfu iiiMfnndis to PetUious for special le ivc to an cal 

8 Rules 3 to 7 (both inclusive) shall tpply mitlaM vtutnuths to Petitions for leave 
apical m Jorma laupertt, but lo additois to the AllidavUs re 
Petitions !ur spccivl fvrrcd to id U 4 every such Pititiou shall bo necoiii|jnud bv sa 
Ickvcto iipcalin forma Aflidavie from the I’ctiuoiar stiting that ho is nut vvocth ila 
j<iM;rri] the world excepting bis wealing appircl uiid his interest m tbr 

subject matter of tho intciidvd \)pcai and tint ho is unable 
proinle H(iiclic>> and also bv \ Cittibctlc of Cguiisil that (he Pel tioner hii rLasoiiallo gtuun^ 
oi appeal 

} xcmption ol puiiift ® Where a Petitioucr obtains leave lo ajjaal in 

.tlicllaiit from lodging ] lujiru ho shall not bo nquired to Icdhc stiuruv tor tin. co> ^ 
sikiirity viid paying OdicL of the ltcsi>oiidciH or to luy any Council Oltice fees 
fit' 

10 t pctllioiicr whoso peCiUoii for le tve to aiqcil In forma jniiiiem is disiuivscJ uuf, 
IxciUilicn of uusiic rioiwithstanding sUch diMUlss »| le excused from y iving the. Cu-b 
cessful IVtitioncr for «*l Office In* usually chirgavlle to a petiliuiicr in rt*jecl«l* 
Uivctoaiical iti jorma l«lilioii for kavo to «| K il, if Hh Mijisty in Council in it® 
yaujcru fruin iwmenl idvKoifthe Judiiial Coiiuuilttc shall ihiiil. ht so to order 
^tOhcckis 

R1 COIll) t^D tPPEVUtNtl. IIY U■l'lLL\^T 


11 Vs soon as the Vppi il ha4 Liiii idiniltii, uhcthir by an Order of the (- oit 
ly pt. Old fiom t r by m order of IIih M ijistv in Luiiuiil htaiiiins 
hficrd to Ic trui'iiiit eulfiiVc totpi'oil, the \|]lKant slnll without delay ti>>o -i' 
tc 1 viithuut del ly nui'sin to hart, the IKeOcd ti iii'inittLd to the lU.i'rrarv 

the I’tivv C Uiiiil, and the Registrar nlull, with all 1011'*° 
spci 1, tcrlifv to the Rcgistr ir of tho I'rivy Couiitil that the ltc»Is nditil h i« rricinJ n-.'C 


with Jut Jilixciue. iht It, gislrar of the rnvy Council shall c ill uj- 11 ihe 'IJ'V ^ 
ci^Iaui hi* ill 1 V tilt itiJ it no ciiliititi n Is otIrreJ, or if the * s J Imat , n ■ k 'r , j ite 

C{ > ( the >\i 1 It, ^utr ir ii),urici<nt, the said Itc^istrar niiv is*ue » 'ouniw i* ^ 
V{l<IUiit , illm,, ujsjii liiin lo show <ause ti'orc the Ju luial c At » * / 

liAi ii t iij l J t slid Suiiiiiiun* why the sp siat k »ve to aj !•« a1 grant, i*hulJu--( •* *r' j 
Tbr],c<| iiJciil ,1 All Is. iiitllli I lo le hesid Lefure ll e iudulAl C,. I liulire in the 1 ai ' 
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the '111 summons and to asV for bis costs and such other relief is ho nn\ bo ld\l^cd The 
Judicial Coinuiillce ini\ after considering the matter of the siid Summons recommend to 
His Mijc t\ to rc-cind the gnnt of special leaxe to appeal or give such other directions therein 
ae the jj Ulc of the ci-e mi' rciimrc 

12 The Record shill le printed 111 accordance with the Rules coni lined in Schedule A 

hereto It inai U. printed either abroad cir in Ijnglaiid When 
rrmtin''of record printed ahroid the partie-* in LngUnd shall upon perusal consider 

Mlictlicr the order of the documents is m accordince Midi these 
Rule ind f it i« not the' «li ill agree upon the proier order The \ppclhnt shall then re 
a^ra^^c copie-. of the Record for the n't of the Judicial Committee and the other parties In 
the event cf the pirlus bcinc unable to agree the matter shall te referred to the Registrar of 
the rnvv Council who if he thinks fit max reiuire the parties to attend before the Judicial 
C mmittcc fcf dirccUoii* 

13 W bctc the llttord i» jrinted abroad the Registrar shall at the eapense of the 

Iffi-llaRt irinsmit lo the Registrar of the I’rn i Council 40 copies 
Nunilcr of topics to be of 'Ueh Record one of which copies be shall ccrtif) to be correct 
transmuted wlura re I' signing or initialling exerj eighth page tliececf 

cord pr ntt.J ilroad an I b\ iffixnig thereto the seal if aiij of tho Court appealed 

from 

14 Where the Record is to l-c printed m England the Registrar shall at tho expense 

of the \ipcllini transmit to the Registiar of the Pii" Couiuil 
One criificdco(st te one ccriiti'd lop' of sucli Record tog-thei xvith in index of all tho 
tran miiicl when rc nrd | ifcrs and exhibits in the ca<e No other cortihcd copies of die 
to be p m d in h n„l uid Record shill l« trinsimttcd to Hie \geut» n I ngland or on 
behalf of rhe parties to the tppeal 

15 Where part of the Record i» printed abroad and part is to le printed ni rngluid 

1 13 and H shall is far as practicable applx to such pirti as 

Record punteJ puD' panted abroad ami such as are to be printed in England 
abro.il r.ttkinLnehnd 

16 The rcA onx gixen Lx the Judge or anx of the Judges for or against anx 

judgment pronounced m (he course of the proceediugs o it of 
Rea oils for judgments "Inch the tipeal arKc, shall b' such Judge or Judges be 

to Le included communicated lu writing to the Registrar and slnll 1 e included lu 

the Record 

17 The Registrir as well as the jarlie and tbeir Lgents shill tnleaxoiu to exclude 

from the Record ill, documents (more pirti uluh sii h as tco 
E seJu ion f uniie ex metel> formal) tfict arc. iioc ccleiant to tJic sulj-ft imtt r of tlio 

sat' do iiment fi^in Rc tppcil and generalla to reduce the bulk of the Record is fir is 

cord jn (liable tiking spet al care to a'Oid the doplic it on of docu 

int I Is and the uunece xarv repetition of headings and other mcicl' 
formal parts of documeutx 1 ut Ihi- documents omitted to be printed or copied shill bo 
enutaetated in a tx ps wivttcii list to le tnnsmitted with, the Record 

18 Where ii the course of the picparition of a Record one piartc objects to the 

inclusion of 1 documei t ou the ground that it is unnece sin ur 
Doc imeiits objc ted to itrcJe ant and the other partx i e'ertheless insists i jon it be i , 
beindcilcd included the record as finallp printed (whetliei ibroid or m 

} ngland) shall with a view to the bubsequeol adjustment of the 
costs cf and incidental to cue'll docUHicnt mdKate m the index of japers oi otherwise tho 
fact that and the part) b) whom Iho inclusion of the docuineut was objected to 

19 As soon as tho Record IS received m the Registr' of the Pri" Council it shall bo 

registered in the Slid Begistri with the date uf arri'al tho names 
Registration and iium of tho pirties and the description whether printed or written 
Lering of Records A Record or an) part of a Record not printed in accordance with 

the Rules contained in Schedule \ hereto shall be treated as 
written 1] pcilg shall le numbered coQsecutivel) m each jear in the order m "Lich the 
Records are re cned in the said Regisltj 
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Insplction op Blcords by P vrties 


Up 


Inspection of Records . to inspect the Record an! 

f patties to extract all necessary parliculica therefrom for the purpose cl 

entering an Appearance 


2 1 The Appellant shall crater an Appearance before taking any step In the prosecutioa 

Appearance bv Appel ■‘*fer entering such Appearance shall forthwith 

jajjt ^ give notice thereof to the Respondent if the latter has entered an 

Appearance 

22 here the Record arrives in England cither wholly written, orjartlj written and 

partly printed the Appellant shall, within a period of four months 
Times within which a from the date of such airiral in the caso of Appeals from Courts 
copy of a written Record situate in any of the countries or places named in Schedule h 
shall be bespoken hereto and within a period of two months from the same date la 

the case of Appeals from any other Court enter an \pp‘'araDic and 
bespeak a typewritten copy of the Record or of such parts thereof as it may be necessary to 
have copied and shall engage to pay the cost of preparing such copy at the followiug rate* 
per folio typed (exclusive of t ibular matter) 2J per folio of English matter 2hf parfoliorf 
Indian matter and 31d per folio of foreign matter and shall also engage to pay at su h 
price as jhall be fixed by the Registrar of the I'rivy Council the cost of printing at has 
50 copies thereof 

23 As soon as the Appellant has obtained tho ty pc written copy of the Record be pukea 

by him bo shall proceed with duo diligence to arrange tho do a 
Preparation of copy of inents in suitaUo order to check the index to lusort znarsioU 
Record for Printer notes and check the same with the index and generally, to do 

wb itovcr may be required for tho purpose of i ropuiug tho copy hr 
the printer m accordance with the Rules contained m Schedule A hereto niid shall if tfio 
Robpondent has entered an Aip,.arance submit tho copy as prepared for tho iriiiter to tbo 
ResponJciu for his approval In the event of tho parties being unable to agroo thoinvtut 
shall to referred to the Registrar of tho Privy Council who if bo thinks ut may rciuire 
parties to attend before the Judicial Committee for directions 

24 As soon as tho typewritten co|y of Ibo Record is ready for tho printer, 

Ap^elhot shall lodge it in the Registry of tho I rivy Council 
Lodging copy of Record jniiting by a inntcr selected by the Registrar of tho Privy Coauc I 
for 1 rinting and at the same time shall lodge tho amount of the csum itc J c 

of { noting tho Record 

25 AN heuever it sh ill bo found that tho decision of a matter on ay peal is likely to tura 

exclusively ou a question of law, the l-artics with tlio sauctioB cl 
bpc lal case tho Registrar of the Privy Council may submit such questiou cl 

law to the Judicial Commillco ill the form of a Special Case * d 
ptint such parts only of the Record as may bo ncceisary tor tho dueussioii of tho sai le 1 ru* 
vidiJ that nothing herein contained shall lu any way prevent tho Ju hciai LoiumittiC fi 
ordering the lull discussiOD cf tho whole case, it they shall so think ht and that in ordir 


26 The Registrar of (ha i rivy Council tball, as soon as tho [ roof iriiits cf the K 
ate ready, give notl « to all parties who havo entered an 
peaianee rtviucstiog thiin to attend at tho Registry of the 
Council at a time to Lo nviiud in such ncituo in order Co 
tho said ^roof printsau I couiivro tho s-amo with tbo certuvi ^ 
cord and shall for that i urpoee turuish each of the said iwn ^ 
(print After .he examiiutioa has been completed tho tpi-clUnt shalJ, w><i 


Examination of {roof 
cf Record and ■ riui ,, 
od copies 


delay, lodge his proof print, duly corrected and (so far as nccc«»ary) ap p roae J by lbs 1 ^ 

poudent, and the Rcgulrar of the Irivy Council vhill thcreupun cause tho top 
Rcvvid lo be struck oil ffi,Ji su^h prowl print 


27 Lach party who has catered an 

Rumlc' cf c pics cl ealUleJ to receive iui his own use, six c p n v 
lUc.rd for parlies 
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28 Sjlject to aoy srecial dircctioa from tho Judicial Comraitteo to tbe contrary the 
i co^ts of and incidental to tlie printing of tho Record shalHorm 

Ilow co&ts ol p'luUng xwirt of tW costa of the Appeal l>ut the costa of and incideotil to 
Record are to be home the o* to by one party, in accord- 

ance isith It IS, shall, if sUcli document IS found on the taxation 
of rests to Ic unneec »^ry or iirdcvaot, be disallowed to, or borne bj . the party insisting on 
including the sanio in the record 

FCTITION OF APPEAL. 

Tunes 'Within which 29 The Aprcllant shall lodge Ins Petition of Appeal — 

rttUicn shall be lodged 

(<i} where the Record airi\c. m England printed, within a period of four months 
from the date of sucla armil in ihe cs»e ot Appeals from Courts situate in 
anj of the countries or places named in Schedule B hereto, and within a period 
of two months ftom the same date in the case of AppeaU from any other 
Courts , 

(1) where the Record arrives in England written, within a period of one month from, 
but not before, the date of the completion of the printing thereof 

ProMdtd that nothing in this Rule contained shall preclude the Appellant from lodging 

bis Petition of Appeal r«or arnaal of the Record, or the completion of the printing 

thereof, if there are special reaeOns why. m the opinion of the Registrar of the Pmy Council, 
it should bo (le liable lor him to do so 

30 The Petition ot Appeal shall bo lodged »n the form prescribed by R 47 hereinaftet 

contained It shill recito succinctly and, os far as possible m 
Form of petition chronological order the principal steps in the proceedings leading 

up to tbe Appeal from tho commencement thereof down to the 
admission of the Appeal, but shall not contain argunicotatno matter or travel into the merits 
of the case 

31 The Arpellant shall, alter lodging his rctition cl Appeal serve a copy thereof 

without delay on the respondent, as soon as the latter has entered 
bcrvice of petition an Appearance, and shall eodotso such copy with the data of the 
lodgment 

WITUBRAWAL OF APPEAL 

32 AA here an Appellant, who has not lodged h>s Petition of Appeal, desires to withdraw 

his Appeal be shall give notice in writing to that efiect to the 
AVithdranal of Appeal Registrar of tbe Privy Council, and the said Registrar shall, with 
hefote Petition of Appeal all convenicot speed after the receipt of such notice by letter notify 
has been lodged the Registrar of tbe Court appealed from that tho Appeal has been 

withdrawn, and tho said Appeal shall thereupon stand dismissed as 
from the date of the said letter without further Order 

33 AVheto an Appellant, who has lodged bis Petition of Appeal, desires to withdraw 

hia Appeal, he shall present a Petition to that effect to Uis Majesty 
VyithdrawaA of Appeal la Council On tho heaving of any such Petition a Respondeat 
after Petition of Appeal who has entered an Appearance m the Appeal shall, subject to any 
has been lodged agreement between him and tho Appellant to the contrary, he en- 

titled to apply to the Judicial Committco lor his costs, but where 
the Respondent has not entered an Appearance, oc having entered an Appearance, consents m 
writing to tbe prayer of the X'etitiou, tbe Petition may, if the Judicial Committeo think dt be 
disposed of in the same way luufu^ts tRUfaiiJu as a consent Petition under tho provisicms of 
R 5(j hereinafter contaiucd 

NON PHOSECLTION OP APPEAL 

34 Where an appellant takes no step in prosecution of his appeal within a period oi 

four months from the date of the arrival of the Record in England 
Dismissal of Appeal la the case of an Appeal from a Court situate in any of the coun 
where Appellant takes no tries or places named in Schedule B hereto, or within a period of 
step m prosecution two months from the same date in the case of an Appevl from any 
thereof other Conrt the Registrar of the Privy Council shall, with all con 

venient speed, by letter notify the Registrar of the Co appealed 
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Non.prosecutiov op Appi 

from tint tlie Appeil bas not been prosecuted, and tbe Appeal shall tbcreupoa stand du 
imssed lor non prosecution as from the date ot tbe said letter nitbout further order, ends 
copj of tbe said letter shall he sent bj the Registrar of the l*ria> Council to* anr respondcBi 
who has entered an Appearance m the Appeal 

Dismissilof Appeal for 
non prosecution after Vp 

pellant s Appearance and 35 here an \ppcllant who has entered an Appearance 
before lodgment of Peti 
tion of Appeal 

(n) fails to bespeak a copj of a written Record, or of part of a written Record mac 
cordance with and within the periods prescribed b> R 22, or 
(t) IiaMog bc'polcu such cop} within the periods prescribed bj R 22, fails thereafter 
to pioceed with due diligence to take all such further steps as maj be uecessar} 
for the purpose of completing the printing of the said record , or 
(e) fails to lodge his Petition of Appeal within tbe periods respective!} prescribed b} R 23 
the Registrar of the Privv Council bhill call u^ion the Appellant to eapUm his 
default and if no explanation is oFered or if the explanation oSei-ed is in the 
opinion of the said Registrar uuufTieicnt the said Registiar shall with all con 
venieut speed bj letter notih the Registrar of the Court appealed from that the 
Appeal has not been eflectuall} prosecuted, and the Appeal shall thereupon stand 
dismissed for non proscculioo as from the date of the said letter without further 
order and a cop} of the said letter shall be sent bv tbe Registrar of the Friif 
Council to all the parties who Ime entered an Appearance m the Appeal 
36 \Sliere an App« 

Dismissal of Apical 

for non prosecution after plauxtiou is offered or if tbe explanation oScred le in the opinion 
lodgment of Petition of of the t.aid Registrar insufficient the «aid Registrar shill issue a 
Appeal Summons to tbe Appellant calling upon him to show cause befoio 

tbe Judicial Committee at a time to be named m the said Summons 
whv the appeal should not be dismissed for non prosecution Provided that no such Summon* 
shall be ivtucd bv the Slid Registrar before the expiration of one }ear from tbe date of tbs 
arrival of the Record in England If the Respondent bas entered an Appearance m the Appeal 
the Registrar of the Priv} Council shall scud him a cop} of the said Summons aud the Rea 
pondeut shall be entitled to be hcird before the Judicial Committee in the matter of the sail 
Summons at the time named and to ask for his costs and such other relief as he ma} ts 
advised The Judicial Committee ina} after considering the matter of the said Summona 
recommend to His Majestv the dismissal of the Appeal for non prosecution, or give such other 
directions therein as the justice of the case may require 

Restoring an Appeal An Appellant ttho»e Appeal has been dismissed for non 

dismi sed ^£or iiou prose pro=ecntion may present a I’etition to His Majestv m Council 
cution praving that bis Appeal may be restored 

APPEARANCE B\ RESPONDElvT 

38 The Respondent raav enter an appearinca at an} time between the acnial of 

the Record and the hearing of the Appeal but if he undulf 
Time within which delays entering an Appearance he shall bear, or bo disallowed the 
Respondent may appear costs occasioned b} such dela}, unless the Judicial Comniittc* 
otherwise direct 

39 The Respondent shall forthwith after entering an Appearance give notice thereof w 
Notice of Appearance bv the Appellant if the litter has entered an Appearance 

Respondent . 

Form of Appearance 40 W here there are two or more respondents 

where all the Respon ©ne, or some of them, enter an Appearance, the Appearance 
dents do not appear shall set out the names of tbo appearing Respondents 

Separate Appearance, 41 Two or more Respondents ma} , at their own n k as to 

co^^ts enter separate Appearances m the same Aipeal 
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Non arpiirmc Re^ivin \ Re*-pond«it who ha* not entered in Appearance shall 

dent not entillcl to re not ho entitled to rceci\c any notn.es relating to the Appeal from 

ceive noti es 'rlixlce H'-c the liegKtrat o( the Pritt Council nor be allowed to lodge a case 

in the \ipcal 

Procedure on non 43 \\ here a Reoiwndent fails to enter an Appearance in an Ap 

apj<cann e of Rc<pon p^al the following Rnles shall subject to any special Order of the 

dent Judicial Committee to the contrary, apply — 

( II ]{ the non appciring Respondent was a Re»i>ondent at the time when the Appeal 
wa> admitted whether ba the Order of the Court appealed irom or by an 
Order of Ills MijcnIi in Council gia mg the Appellant special leave to Appeal, 

* and a appears from the terms of the said Order, or Order in Council, or 

otlicrwi>c from the Record or from a certificate of the Registrar of the Court 
appcilcd from tint the said non appearing Respondent has received notice, 
or wa« otherwise aware ol the Order of the Court appealed fioui admitting 
theapjical or of the order of Ilis Afajesta lu Council giving the Appellant special 
leave to appeal and ha> also receiaed notice, or was otherwise aware, of the 
despatch of the Record to England the Appeal may, if alt other conditions 
ct Its being set down are satisfied be set down cx parte as against the said 
non apjicariDg lle-jioDdeot at aiiv time after the expiration of three months 
from the date of the lodging of the Petition of Appeal 
H the non appearing Rc»l>ooi]cnt was made a Respondent by an order of His 
Majesta in Council subsequently to the admission of the Appeal, and it ap 
pears from the Record, or Irom a Supplementary Record, or from a Certi 
ficate of the Registrar of the Court appealed from, that the said non ap 
rearing respondent has receiied notice, or was otherwise aware of any m 
tended application to bring him on the Record as a Respondent the Appeal 
maa.tf all other conditions of its being set down are satisfied, be set down 
cz parte as against the said non appearing Respondent at any tune after the 
expiration of three months from the dalo on which be shall haio been served 
with a copy of His Majesty’s Order in Council bringing him on the Record, 
as a Resjioodeut 

P'Oiided that whore it is shown to the^stisfaclion of the Registrar of the Trivy Council 
by UhdaMt or otherwise, either that an Appellant has made every reasonable endeavour to 
*erie a nan appeanng Respondent with the notices mentiOBed in Cls (a) and (6) respectively 
and has failed to effect such service or that it is not Iho intention of the non appearing Res 
pondent to enter an Appearance to the Appeal, the Appeal may, without further Order in that 
behalf aiij at the risk of the Appellant be proceeded with ex parte as against the said non ap 
peaiing Re poudent 

44 A Respondent who desires to defend no Appeal in /uriiia pauperts may present a 

Petition to that effect to His Majesty in Council, which Petition 
Respondent defending shall be accompanied by in Affidavit from the petitioner stating 
appeal in/or»ia panperts that he is not worth £25 in the world excepting his wearing apparel 
and his interest in the subject matter of the appeal 

' PETITIONS GENERALLY 

45 All petitions (or orders or directions as to matters of practice or procedure arising 

after the lodging of the I'etition of Appeal and not involving any 
Mode of addressing change in the parties to an Appeal shall be addressed to the Judi 
petitions cial Committee All other Petitions shall be addressed to His 

Alajetty in Council, but a Petition which is properly addressed to 
His Majesty m Council may include, as incidental to the relief thereby sought, a prayer for 
orders or directions as to matters of practice or procedure 

46 Where an Order made by the Jndicial Committee does not embodv any special 

terms or include any special directions, it shalliuot be necessary 
Orders on petitions to draw up such order, unless the Committee otherwise direct, 
which need not bo drawn but a Note thereof shall be made by the Registrar of the Priv7 
up. Council 

C.P C. 400 S. 401 
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47 All Petitions shall consist Qt«paragtaplis nuinbetcd consficuti7tl% and slijll U 

virutcn, typowrittcQ or lithographed on bnef paper mlh guartei 
Foiin oi Potitjoa and margin md endorsed with the name of the Court appealed ftoai 
numter of copies to be the full title and Ptnj Council number of the Appcalto wlii lithi 
Petition relates or the full title of the Petition {as thecaemiT 
be) and the n-iiae and addre^sS of the London Agent (it anv) tf the 
petit^ner but need not be signed, c\cept as proMded by R 3 Unless the petition i» a Coa 
sent Petition within the meaning of R at leist fi\e copies thereof shiH be lodged 

48 Where a Petition is expected to ho lodged or has been lodged, which doca not tcl ti 

to any pending Appeal of which tho Rccoid has been regi tered la 
the liegislry of the PriTa Council luj person clainnng a right to 
appear before tho Judiciil Committco on the hearing of suchPcti 
fjon may lodge a Caseat in the matter thereof, and shall thereupon Le entitled to recene from 
the Registrar of the Privy Council notice of tho lodging of tho PetitioUi if it the time of the 
lodging of the Caveat such X^ctition has not jet been lodged and if and when the Petition hn 
been lodged to rci^uire the Petitioner to servo him with a copj of the Petition and to furnish 
him at his own expense with copies of any papers lodged by tha Petitioner in support of hn 
Petition The Caveator shall forthwith after lodging his Caveat giro notice thereof to the 
Petitioner il the Petition has been lodged 

49 Whore a Petition is lodged in the matter of anj pending Appeal of which the 

Bocord has been registered m the Rcgi»try of the I’nrv Council 
Service of Petition the petiliouer shall serve auy party who has entered an Aiipoanace 
in the Ippeal with a copy of such Petition, and the pirty so served 
shall thereupon he eutitled to require the Petitioner to furmsh him at his own ea^ea e with 
copies of any papers lodged by the Petitioner in support of his Petition 

50 A Petition not relating to any appeal of which the Record has been registered la 

the Registry of the Pnv> Council and auj other Petition contain 
Verifying Petition by log allegations of fact which cannot bo verified by reference to the 
Affidavit registered Record oi any certificate or duly authenticated state 

meat of the Court appealed from shall be supported bv Affidavit 
Where the Petitioner prosecutes his Petition m person the said Affidavit shall le sworn by 
tho Petitioner himself and shall state that to tho best oi the deponent « knowledge inforsu 
tion and belief the allegations contained in the Petition are true M here the Petitionee n 
represented by an Agent the said Affidavit shall bo sworn by such Ageut and shall beAdta 
stating that to tho best of tho deponent s knowledge mtormation and belief the allegationi 
contained in tho Petition ato true, shew bow tho depouent obtained his instructions and clit 
informalion enabling bini to present the Petition 

51 A Petition for an Order of Revivor or sjbstituuoa shall be accompanied by a c^itia 

Cato or duly autbenlicated statement from the Court appealed frcci 
Petition lor Order of showing who in the opinion of the said Court is the proper petsoa 
Revivor or substiiuciou to be substituted or entered on the Record m place of or m addi 
tion to a party who has died or uudcigono a change of status 
Petilvon disclosing no S2 The Registrar of the Pnvj Council may refave to recent 

reasonable causeof appeal a Petition on the grounds that it discloses no reasonable cause oi 
or containing scandalous appeal, or is frivolous or contains sc ludalous matter, but the Pd' 
matter to be refused tiouer may appeal by way of motion, from such refusal to tbs 

Judicial Committee * 


S3 As soon as a Petition and all neceaaary document* if* 
Setting down petition lodged, the Petition shall thereupon be deemed to be set down 

54 On each dvy appointed by the Jndieial Committee for tho heating of Petitions to 

Registrar of the Ptivj Council shall, unless the Committee otbef 

Times within which wise direct, put in tho paper for hearing all such Petitions as bii* 

set down petitions shall been set down, provided that in tho absence of special circu ^ 
be heard stances of urgency to be shown to the satisfaction of the s' 

Registrar, no Petition, if opposed, shall be put in the j 

hearing before the expiration of ten clear days from the lodging thereof unless the oppou 
consents to the Petition being put in the paper on •«» eaxiiet day 

55 Subject to the provisions of tho next following Rule tbe Registrar of ^ ^ 

Council shall, IS soon as the Judicial Committee have auo 

I^olica to parties of day flay lot tho h«nag of a PeWion notify all parties conceruea c; 
fixed for heating Petition gummon, of the day so appointed 
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56 \\ hero tlic ri'^cr of Pctitiou i» consented to in writing by tlio opposite party or 

where 'll tition u of -x formal lud non contentious character tho 
Proccduic where I'eti Judi nl Committee i laj, if Ihej think fit mvke their lloport to 
tioii Is cou ented to or is His Mi^Csta on *^iicli Petition or make tlicir Drier thereon as tho 
'crmal ci c mi\ be without reQuiring tho attendance of tho parties in 

tho council cliamlt.r and tho Itcgistrar of tho Privy Council shall 
not in au\ «u h ca o i s ic the summons proaidcl for b\ tho last preceding rule but shall 
'V th all lonveni ut ‘■peed after the committee hare nude tlioir report or order notifj tho 
j art cs ih it the report or order his teen nudt. and of tho date and naturo of such report 

57 \ x^l'tionir who le ires to withdraw his petition shall giro notice in writiug to 

tint effect to the Itcgistrirof the Pnij Council Wherothe Peti 
NNilhdrawal fletit'on tiouisoppoed the opponent shall subject to any agreement bet 
ween the parties to the eontrar> bo entitled to ap^l) to the 
Judi lal Committee for bis cost« but where tho Petition is unopposed or where in the case 
of an oppo cd Petition the parties hare come to an agreement as to tho costs of the Petition 
the Petition max if the Judicial Committee think fit bo di«po ed of in the same waj mutatis 
• ufoiiJis as a Consent Petition under the l roaisious of the last preceding llule 

58 U here a petitioner unduh delays bringing a I etitiou to a hearing the Hcgistrar 

of the Pna> Council shall call upon him to explain tho delay and 
1 rocedure where hear if iir> ea) lauat on is offered or if the explanation offered is in tho 
ing of Petition unluh opinion of the said Begisirar insufficient the said Registrar mas 
delayed liter ootifMug all parties interested b} Summons of his intention 

to do so put tho Petition in the taper for hearing ou the next 
following da appointed bv the Judicial Comm ttcc for tho heating of Petitions for such diioc 
tios« as the Committee may think fit to giro thereon 

Only one coonsel heard S9 At the hearing of a Petition cot more than one counsel 

on a Bide in petitions shall be admitted to be heard on a side 

CASE 


60 ho patty to an appeal shall be entitled to bo heard by tho Judicial Committee 
unless ho has prea lously lodged his case in tho appeal prov ided tint 
Lodging of ease where a respondent who has entered an appearance does not desire 

to lodgeacase in the appeal be may gi\e the Registrar of the Priva 
Council notice in writing of his intention not to lodge any case wh le reserving his right to 
address the Judicial Committee on the question of costs 


61 The ca<c may be printed either abroad or in England and snail in either event bo 
printed in accordance with the Rules 1 to III contained m 
Printing of case Schedule A hereto oaery tenth line thereof being numbered in the 

marg n and shall bo signed by at least one of the counsel who 
attends at the hearing of the appeal or by tho party himself if he conducted his appeal in 
person 

liumber of prints to bt ... 

ladled. Each party shall lodge 30 prints of Uis case 


63 The case shall consist of paragraphs numbered consccutivelv and shall state as 
couci el) as possible the circumstances out of which the appeal 
Form of case arises the contentious to bo urged by the part) lodging the same 

and the reasons of appeal References b\ p-igc and line to the 
relevant portions of the record as printed shall as far as practicable be printed in the margins 
and cate shall be taken to aaoid as far as possible the reprinting in the case of long extract 
from the record The Taxing Officer m taxing the costa of the appeal shall either of his own 
motion or at the instance of the opposite part) inquire into any unnecessary prolixity in tho 
case and shall disallow the costs occasioned thereby 
Separate cases by two 64 Two or more respondents may at tbcir own risk as to 

or more Respondents coats lodge separate cases m the same appeal 


Notice of lodgment of 65 Each part) shall after lodging hi^ ca’^e, forthwith give 

cace notice thereof to the other part) 
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56 W hero thi. [rwcr of 1 Petition iscon'scntcil to in writing b) tho opposite partj or 

where 1 1 'K.tition Is of 1 fotmil md non contentious character, the 
Procedure where pcti Judicial Committee ini\, if they think fit mike their Eaport to 
lien Is con ented to or is Uis tli^e t> on «iich Petition or make their Order thereon as tho 
fcncal ca 0 niav ho without ceimnng the itteudancs of the parties in 

the council chamber an I the Ecgistrar of tho Pnry Council shall 
act in auv su,.h ca'-fl 1 SI e the summons provided for ba tho list pieceding rule, but shall 
with all convenient 'peed after the lomnuttee have midc their leport or ordai uotifi the 
parties that the report or order h»s Leeu made ind of the date and nature of such report 
cr order 

57 \ jctitioncr who d<“:irc«: to withdraw his petition shall give notice m writing to 

Where the Peti 

^\^thd^awal of Potition ny agreement bet 

to apply to the 

Judicial Committee for his costs but where the Petition is unopposed or where m the case 
of an opiW'Cd Petition the pirtios hue come to au agreement as to the costs of the Petition 
the Petition im\ if the Judicial Committeo think fit be disposed of in the same way mutahi 
inuiandts as a Con'cnt Petition under the ptoiisions of tho last preceding Rule 

Sa \\ hero a petitioner undu]> delays briogiDg a Petition to a hearing the Registrar 
of the Pri\) Council shall call uiiou him to esplam the delay and 
Procedure where hear i( no eaplanatiou is offered or if the explanation offered is m the 
:ng of Petition unduh <. pinion of the said Registrar losufficient the said Beg strir inaj 
dela>ed after notihiug all patties mterested bj Summons of his intention 

to do VO put the Petition in the paper for hearing on the next 
following dai appointed by the Judicial Committee for tho bearing of Petitions for such direc 
tiona as the Committee may think fit to give thereon 

Only one counsel heard 59 At the hearing of a Petition not more than one counsel 

on a side in petitions shall be admitted to be beard on a side 

CASE 


60 No party to an appeal shall be entitled to be heard by the Judicial Committee 
unless he has previously lodged his case in the appeal provided that 
Lodging of cave where a respondent who has entered an appearance does not desire 

to lodgeacase in the appeal be may give the Begistrat of the Piwy 
Council notice in writing of bis intention not to lodge any case while reserving his right to 
address the Judicial Committee on the iiuestion of co«ts 


61 The case may be printed either abroad or in England and snail in either event be 
printed in accordance with the Rulc'> 1 to III contained in 
Printing of case Schedule A hereto every tenth line thereof being numbered in the 

margin and shall be signed by at least one ot the counsel who 
attends at the bearing of the appeal or by the patty himself if he conducted his appeal in 
person 

Each party shall lodge 30 prints of his case 


63 The case shall consist of paragraphs numbered cousecutivelv and shall state as 
coDcisclv as possible the circumstances out of which the appeal 
Form of case arises the contentions to be urged by the part) lodging the same 


motion, or at the instance of the opposite party inquire into any unnecessary prolixity m the 
case, and shall disallow the costs occasioned thereby 

Separate cases by two 64 Two or more respondents may at their own risk as to 

or mote Respondents costs lodge separate cases in the same appeal 

Notice of lodgment of 65 Each party shall, after lodging his case, forthwith gne 

case notice thereof to the other party 
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47 Petitions sliill consist otipiragraplis numbered consocutirel) and ^>1 H 

written, typewritten, or litfaognphed on brief paper wilbq 
Form of Petition and margin and endorsed with the name of the Court appeihdf 
number of copies to be the full title and Privy Coniicil number of the Appeal to mL t 
lodged Petition relates or the full title of the Petition (as theu -- 

be), and the name and address of the London Ageut (ifaiiT)c 
petitioner but need not be signed, oveept is proiided by R 3 IJuloas the petitioa i» aC 
sent Petition within the meaning of R 56 at least fiic copies thereof shall be lodged 

48 Where a Petition is expected to be lodged, or has been lodged, which does ut.1 1 

to any pending Appeal of which the Record has been regi til 
Caveat the Registry of the Pnvi Council, any person claiming at k 

appear before the Judicial Committee on the hearing of suclil 
tion may lodge a Caaeat in the matter thereof, and shall thereupon lo entitled to rcceiwf 
the Registrar of the PriM Council notice of the lodging of the Petition, if at tbe timeuli 
lodging of the Caaeat such Petition has not yet been lodged and if and when the Petitioat 
been lodged to require the Petitioner to son c him with a copy of the Petition and to fu c 

him at his own expense, with copies of any papers lodged by the Petitioner in sniportcil 

Petition The Caaeator shall forthavith after lodging his Ciaeat give notice thereof ta' 
Petitioner if the Petition has been lodged 

49 Where a Petition is lodged la the matter of any pending Appeal of win h t' 

Record has been registered in the Registry of the Pnvv Co.o 
SeraicG of Petition the petitioner shall servo any party avho has entered an Appeat c 

m the Appeal avith a coiiy of such Petition, and the partv 
shall thereupon be entitled to require tbe Petitioner to famish him, at bis own expense « 
copies of any papers lodged by the Petitioner in ••upport of his Petition 

50 A Petition sot relating to any api>cal of which tbe Rccoid has been register 

the Registry of tbo Ptiry Council, and any other Petition 

Verifying Petition b> mg allegations of fact which cannot be aerified bv reference » ' 

Affidavit registered Record or any certificate or duly autbenticatefl ‘ ^ 

ment of the Court appealed from shall bo supported ba 
Where the Petitioner prosecutes his Petition m person the said Affidavit shall be 
the Petitioner himself and shall state that to tbe best of the deponent s Luonlcdge, ^ 
tion and belief the allegations contained in the Petition are true Where the 
reprosentod by an Agent the said Affidaait shall He sworn by such Agent and iball te 
stating that to the best of the deponent s Lnoavledge information and belief, the 
contained in the Petition are true shew hoav the deponent obtained hts instructions as 
information enabling him to present tbe Petition 

51 A Petition for an Order of Kesivor or substitution shall be accompanied *^5" '' J a 

cate or duh authenticated statement from the Court ^ 

Petition for Order of showing who in the opinion of the said Court is the 
Revivor or substitution to be substituted or entered, c 
tion to a partv who has died 

Petition disclosing no S2 Tbe Registrar of th , 

reasonable cause of appeal a Pefilxaii tint if nc rea sonabU 

or containing scandalous 
matter to be refused 


_ , . . S3 As soon as a Petition and all nccc-sarv docuiarm 

Setting down petition lodged, the Petotion shall thereupon be deemed to be set ,|,i 

54 On each day appointed by the Judicial Committee for the hearing of i ^ jj^r- 

Registrar of the Priay Council shall, unless the Comuiit 

Tunes within which wise direct, put in tho paper for hearing all such Petition* ^ j. 

■set down petitions shall been set down, proaided that in the absence of 'pec jl 

be heard stances of urgency to be shown to the satisfaction o ^1' 

Registrar, no Petition, if oppo-ed, shall be put m 

hearing before the expiration of ten cleat day s from tbe lodging thereof, unless 
consents to the Petition being put in the paper on an earlier day ^ 

55 Subject to the provisions of the next following Rule the Registrar ° ,ntil * 

,,, , , ,, Council shall, as soon as the Judicial Committee have jpel If 

Nolico to partiM of day day for tbe hcanng of a Petition notify all parties cOD« 
xed for hearmg Petition of the go apponited 
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56 \\ here tho irtVLf oJ ft I’etilion la consented to lu wilting bj the oil’OBito p^rtj or 

where ft la of t lormil nuJ non coutcntious charictcr the 

Procedure wLeri. IKti JuJiciil Ccmmitteo niftj, if they think fit mikc their Keport to 
tica la ccii'icntcd to or is HtsMijc tv on *ucb Pctilioii or make their Order thercoii la the 
foriral ci c mi' It without nxiuiniiR the fttteudin o ot tl e pxrtics m 

the council chiniUr ftuj the Kcgiatrir of the Pri\> Council shall 
rot in au) su..h ci ti uc the summona iroaiJed for b\ the list preceding rule but shall 
with alKou'cii 1. it their report or order notifv the 

part cs that the fL port or order h la leea mile juJ of the dilo ftud inturo of such report 

57 V I'clitioncr who dc ires to withdnw hia petition shftll give aotico lu writing to 

th It effect to the Registrar of the pri\j Council Uhcretlio Peti 
\\ ilhdrawil of Petition lion is oppo cd the opponent shall subject to any agreenicut bet 
wcsn the parties to the contran bo entitled to apply to the 
Judicial Cominrttct f rhiaeos(« but where the Petition is naoppose] or where in tho case 
c the Petition 

1 waj mulalis 


58 \\ here a pelitiouer unduh delays Uiogiug a letitioii to a hearing the Regutrar 

of the Privy Council shall call upon him to explain the dclai and 
Procedure where hear if oo cxplaoatioB is offered or tf tbo cxpJjostwn offered le in the 
mg of Petition uoluh opioion o( the said Registrar insufficient the said Registrar mav 
delayed after notifaiiig all parties mtcceslcd by Summons of his iiitcutiou 

to do so put the Petition lo the laper for hearing on the next 
following das appointed by the Judicial Committee for tbo bearing of Petitions for such direc 
tioDS as the CommUtec may think fit to gno tbercou 

Only one counsel heard 59 It the hearing of a Petit on uot moro than oiio counsel 

on a Bide m petitions shall bo admitted to be beard on a side 

CASE 


60 bo party to an appeal shall bo cotilled to bo hoard by tho Judicial Committee 
unless be has previously lodged hia caso in the appeal prot ided that 
Lodging of ca<e where a respondent who has entered au appearance does not deure 

to lodgcacase in the appeal he may giae the Rcgi«trar of the Privi 
Conncil notice in writing of bis mtentiOD not to lodge any case while rescrv ug his tight to 
address the Judicial Committee on the question of coats 


61 The case may be printed either abroad or IQ CngUnd and snail in either ex cut be 
printed id accordance with the Rules I to III couCainod in 
PimtiQg of case Schedule A hereto every tenth tme thereof being numbered in the 

margiu and shall be signed by at least one of the counsel who 
attends at the bearing of the appeal or by the yarty himself if he conducted his appeal in 
person 


'Number of prints to be 


6Z £acb party shall lodge 30 prints of his case 


63 The case shall consist of paragraphs numbered cousecutiietv auJ shall state as 
couciselv as x>ossib!e tbo circumstances out of which the appeal 
Form of case arucs the cootcntions to be urged tv the party lodging the same 

and tbe reasons of appeal References by page and line to the 
relevant portions of the record as printed shall as far as practicable bo printed m the margins 
and care shall be taken to avoid as far as possible tbe tcpnntiug in the caso of long extract 
from the record Tho Taxing Officer )q taxing the costs of the appeal shall either of his own 
motion or at tbo instance of the opposite party inquire into any unnecessary prolixity in tbo 
case, and shall disallow the costs occasioned thereby 


Separate cases by two 64 Two or more respondents may at their own risk as to 

or more Respondents coats, lodge separate cases lu the same appeal 


Votico of lodgment of 65 Each party shall after lodging his case, forthwith give 

case notice thereof to the other party 
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66 Subject '»s licreinaftor proMded, the party who lodges his case first toa), at anj 

time alter the expiration ot three clear da\ $ from the day on which 
Case notice ha has gi\en the other patty the notice prescribed by the last pre 

ceding Bute, servo such other party, if the latter has not in the 

meantime lodged h 
month from the 
of his so doing the 
other party fails 

at am time after the expiration of the time limited bv the said case notice for the lodging ol 
the case lodge an afiidavit of service (which) shall set out the terms of the said case (notice) 
and the appeal shall thereupon if all other conditions of its being set down are satisfied be set 
down ca: parte as against the party in default, provided that no case notice shall be served 
until after the completion of the printing or re arraageinent under B 12 of the Record 
and also that nothing m tins Rule contained shall preclude the pattv in default iron 
lodging his ca«:e at Ins own nsk as regards costs and otherwise at any time up to the date 
of hearing 

67 Subject to the provisions of R 43 and of the last preceding Rule an appeal shall 

be set down tpsa facto as soon as the cases on both sides are lodged 
Setting down Appeal and the parties shall thereupon exchange cases by handing 
and exchanging cases another either at the offices of one of the tgents or in the Registry 
ol the Privy Council ten copies of their respective cases 
BINDIBG RECORDS, ETC 

68 soon as au appeal IS set down, the appellant shall attend at the Registry of the 

Privy Council and obtain ten copies of the record vod cases to be 
ATode of binding re bound for the use of the Judicial Committee at the hearing 
cords etc for u«« of copies shvil be bound m cloth or in half leather with paper side> 
3'aAvav\l CouatswUM uni six Staves ol Wa'oW paper shaW be insertei beloTO the %S* 

pellantscvse The front covet shall bear a printed label stating 
the title and Pnvv Council number of the appeal the contents of the volume and the naoe» 
and addresses of (he London Agents The several documents indicated by incuts shall be 
arranged in the following order (1) Appellant s case. (2) Respondent s ca»o , (3) Record ('^ 
;b more than one part showing the separate parts by incuts nil parts being paged at the tcii 
oi the page) (4) Supplemental record (if aoy) . and the short title and Privy Council numb r 
of the appeal shall also be shown on the bncL 

Time within winch The Appellant shnlllodgo the bound copies not less thas 

bohnd copies shall be four clear days before the commencement of the sittings dunnS 
lodged which the appeal is to be heard 


70 The Registrar of the Privy Council shall name a day on or before which Vppeih 

must be set down if they are to be entered IQ the list of bu>ine>^ 
Notice of dvy on or be *or the ensuing sittings All appeals set down on or before tb« 
fore which appeals must day named shall, subject to any directions from the Committee oj 
be set down for ensuing to any agreement between the parties to the contrary, be entered 
sittings. in such list of business and shall subject to an> directions from tbe 

CoDimittea to the contrary, be hevid in the order in which they 

set down 

71 The Registrar of the Fnvy Council shall subject to the provisions of R 42, 

tho patties to each appeal by Summons at tho earliest po^^iw 
Notice to parties ol day date, of the day appointed by the Judicial Committee for 
fi$ed for hearing appeal hearing of the appeal, and the parties shall bo in readiness to 

heard on the day so appointed ^ 

Only two counsel hoard 72 At the heating of an appeal not more than two con’*'® 

on a side in appeals shall bo admitted to be heard on v side . 

73 In Admiralty appeals the Judicial Committee ro*?"' ‘ 
Nau lea assessors they think fit require tho attendance of Nautical Assessors 


JUDGMENT. 

74 l\hcte tho Judicial Committee, alter hcaiing an appeal decide to reserve 
Notice to parties of day judgment thereon, the Registrar of the Piiv^ Council shall « 
fixed for delivery of judg course notify the parties by Summons of the day appoiotea j 
ment Committee for the deliverv of the judgment 
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lY. 

COSTS 

7S of Costs under tbe onlirs of the Judimt Couiiuittee on appeals Petitions 

ind other lualtccs, shall be referred to the Registrar of tbo Pnry 
Taxation of costs Council or such other person as the Judicial Committee may ap 

point, for taxition nnd all such taxation shall be regulated by tbe 
Schedule of Fe<.s <.ct forth in Schedule C hereto 

^^bat CO ts taxed m 76 Tbo Taxation of costs la Lnglind shall be limited to 

England costs incurred m England 

77 Tbe Pcgi‘trar of the Ptny Council shall nitb all conreuicut speed after tbe 

Judicial Committee baac gireu their decision as to the costs of an 
Order to tax ap] cat Petition or othor matter issue to the party to rrhom costs 

ba\o been awarded an order to tax and a notice specifying tbe day 
and hour appointed b) him lor taxation Tbo party receiving such order to tax and notice 
«ball not Uss than IS hours before tbe time appointed for taxation lodge bis bill of costs 
ltOj,ctbor with all necessary vouchers lor disbursements) and sene the opposite party with a 
copv of his bill of costs and of tbe order to tax and notice 

78 The Taxing Officer maa if be tbiuL fit disallow to any party who fails to lodge bis 

PowersofTaxiugOfficer costs (together with all necessary vouchers for disburse 

where taxation Scla'el mcnls) within the ttine prescribed by the last preceding Rule or 
through the fault ot the who in any way delays or impedes a taxation the charges to which 
party whose <-o ts ate to such {ait% would other vise bo entitled for drawing bis bill of costa 
bc taxed and aiicuding tbe taxation 

79 \Qv {arty aggrieved by a taxation may appeal from tbe decision of tho Taxing Officer 

to tho Judicial Comuiillce Tho appeal shall bo heard by way of 
Appeal from dccisiou motiou and tho parly appealing shall give three cleat days notice 
of Taxing Officer of motion to tbo opposite part) and shall also leave a copy of such 

notice in tbe Registry of the Privy Council 

80 The amount allowed by tbe Taxing Officer on tbe taxation shall subject to 

bmoQut of taxed costs appeal from bis taxation to tbo Judicial Committee and 

to be inserted in Hia subject to any direction from the Committeo to tho contrary be 
^fajesty s Order in inserted in His ^lajesty’s Order in Council determining the Appeal 
Council or Petition 

81 \Abere the Judicial Committee directs costs to be taxed on tho pauper scale tho 

Taxing Officer shall not allow auy fees of counsel and shall only 
Taxation on the pauper award to tho agents out of pocket expenses and a reasonable 
scale allowance to cover offico expenses such allowance to bo taken at 

about three e ghths of the usual professional charges m ordinary appeals Such pauper scale 
shall apply to and include the application upon which leave to appeal in /oirta paupertg was 
granted 

82 Where the Appellant has lodged security for (he Respondent s costs of an appeal 

Secseity tO' ke an tbe Rr^Jskry td IJie Pmy liouncij tie Jtrvjjstrar n/ tie Privy 

with as Qis Majesty 3 Council shall deal with such security m accordance with tbe direc 
order m council deter tions contained in Ills Majesty s older in council determining the 
mining appeal directs appeal 

MISCELLANEOUS 

83 The Judicial Committee may for sufficient cause shown excuse the parties from 

compliance with auy of the requirements of the°e Rules and may 
Power of Judicial Com 8‘a'o such directions in matters of practice and procedure as they 
mittee to excuse from shall consider jnst and expedient Applications to be excused from 
compliance with rules compliance with the requirements of any of these Rules shall be 
addressed m the first instance to the Registrar of the Privy Council 
who shall take the instructions of the Committee thereon and communicate tbe same to the 
parties If m the opinion of tho said Registrar it is desirable that tbe application should be 
dealt with by tho Committee in open Court he may direct tho party applying to lodge in the 
Registry of the Privy Council and to serve the Opposite party with a notice of motion return 
able before the Committee 
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84 An} document lodged in connection vritb an appeal petition oc other matter 
vending before lUs Majesty m Council oc the Judicial Com 
Amendment of docu mittee inaj Le amended by leave of the Registrar of the 

u^enls Priv} Council but if the said Registrar is of opinion that an 

Application for leave to amend should be dealt irith by the 
Committee m open Court he may direct the party applying to lodge m the Registrj of the 
Privy Council and to sene the oppo ite party with a notice of motion returnable before the 
Committee 

Affidavits ma} bo 85 \fBda\its relating to any Appeal Petition or other 

siiorn before the Regis matter pending before Hu Majesty in Council or the Judicial 

trar of the Prn\ Council Committee may bo sworn before the Registrar of the Privy Council 

86 Where a party to an Appeal Petition or other matter pending before His ’\Iaje tv 
in Council changes his Agent such party or the new agent shall 
Change of Agent forthwith give the Registrar of the Priv> Council and the outgoing 

I III' appear 

* agent 


87 Subject to the proMsioQs of any Statute or of anv statutory Rule or Order to the 
Scope of application of contrary these Rules shall apply to all matters falling nithin tbs 
Appellate. Jurisdiction of Ilia Majesty in Council 


Mode of citation and 
d&to of operation 


88 These Rules mai be cited as the Judicial Committee 
Rules 1925 and they shall come into operation on the Ist day of 
Jauuarj 1926 


SCHBDULC A 
liulei as to prtnlt ty 

I All Records and other proceedings lu Appeals or other matters pending before Bi> 
Majesta in Council or tho Judicial Committee which are required by the above Rules to be 
printed shall be printed in tho form know n as dtmy quarto 

n Tho sire of the paper usod shall be such that the sheet when folded aud trimmed 
will be 11 inches in height aud SJ inches m width 

III The type to be used m the text shall be Pica type but Long Primer shall be used 
in printing accoQQts tabular matter and note> The number of hues la each page of Pics 
type shall be 47 oc thereabouts and every tenth lino ehaU be numbered lu the margin 

IV Records shall be arranged in Ino parts lu the same lolume where practicable 
VIZ — 

Part I The pleadings and proceedings the transcript of the evidence of tho wit 
nes^ei the judgments decrees etc of the Courts below down to the Order admitting the 
Appeal 

Part IJ The exhibits and docnmcnls 

A Tho Index to Part I shall be in chronological order and shall bo placed at tbs 
bcginniug of the volume 

Tbe Index to Fict II shall follow the order of the exhibit mark aud shall be placed 
immediately after the index to Part 1 

VI Part I shall be arranged stnctly in chronological order t e in the same order a* 
the Index 

Fart II shall be arranged in tho moat convenient way for tbe use of the Judical 
Committee as the circumstances of tbe case reqnire The documents shall be printed as far 
as suitable in chronological order mixing plaiutifl s and defendant s documents together wbcu 
necessary Each document shall show its exhibit mark and whether it is a plaintiffs ot 
defendant s document (unless this is clear from the exhibit mart) aud in all eases document* 
relating to the came matter, such as 

(d) a scries of correspondence or 

proceedings in a swit other than the one under apvieal shall be kept together Ih« 
order in the record of the documents in Fart II will probably bo different from the order of tba 
Index and tho proj cr page number of each document shall Lc inserted 111 the printed index 
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The pirtiCs will bo tc poUMblc lor arranging the 'Bt.cord m proper order for the Judicial 
Cci:i::ii ce and lu di&cult ca es Couu ct mia be isked to settle it 

% n The do uraciits Hi Pari I shall bt. numbered conapcutnolv 

The documents in Part II shall not be numbered apart from tlio cshibit mark 
\ III I ich document shall hivo a heading tvhich shall con«ist of the uumbor or oxbi 
I t r irk and the description of the document in the Index without the date 

1\ I ach document stall hwc a marginal note which shall bo rcieated on each page 
ever \hi h the document extend* n — 

P\RT I 

(<i) \\ here the ca<c has teen before more than one Court the short iiamo of the Court 
sb ill ur t aj 1 car \\ here the case has been before onlr one Court the name of the Court uecd 
not ijpcar 

(1) The inargiual note of the doeument shall then ajpear consisting of the number and 
ci( iijticii cl the document lit the Index arith the date except in the case of oral evidence 

{() In the lasc of oral evidence pi tint fl evidence or dpfeudaut s cvidcuco shall 
apr«ir Icncaih the name of the Court an I then the marginal note consisting of tho number 
in tb Index ard the witiic s name with examination cross examination or re examma 
ti u tl e ca c ma 1 c 

1 tBT II 

The word Pxl t i I all f r t aj le it 

'^1 r, 1 tc f tl c exh I It shill then aiieir consisting of tho cxl ibit marl aud 

th 1 > f the lokiuuent iii the Index with the date 

\ The [articv shall agree to tbo omi sion of formal and irrelciant documents but 
the dcswriptiou of the document max appear (both in the index aud ID the record) if desired, 
with he words not printed against it 

t long scric of documents such as accounts rent rolls inventories etc shall not 
be printed ID full unless Counsel so advise but the patties shall agree Co short extracts being 
printed a specimens 

M lu cases where maps sent from abroad are of an incouvenient size or unsuitable 
in character the appellant shall to agreement with tbe respondent prepare in England from 
the znateiuls sent from abroad map drawu propetlv to scale and of reasonable size showing 
as far as po sillc the claim of the rc |e tive parties o diRereut colours 


SCHFDtLE B. 

C u ifrtci and 2/iJCfs rtfetred to tn Rules 22 "S and 31 


1 ritish llondura 
Scttibb North iiornco 
Eruuei 

China 

Eastern Vtr can Dcjcnilcncics 
Falkland Islands 
Federated Malaj States 


Fiji 

Hougkoiig 

Mauritius 
Iiew Zealand 
Persia 
Scjchelles 

Somaliland Protectorate 
Straits Settlements 
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Fees Allowed to Agents, etc 
Schedule C 


App 


I 


lees allowed to agents conducting appeals or other matters before the Judicial Comm ttee 
of the Privy Council 


(33 1/3 per cent is added to these fees ) 

Retainer fee 

Drawing appearance Or ci\caL 

Perusing printed record for every printed sheet of 8 pages 
Perusing written record for every 2o folios 
Drawing indci per folio 

Drawing marginal notes and headings jer folio 

Attending at the Begistr} to examine proof print of record with certified 
record per day 

Attending at the Registry to examine proof print of record with certified 
record per half daj 

Gonecting revised print of record per sheet of 8 pages 
Foreign or Indian cases 
Other cases 

Instruction for petition or motion or to oppo>« 

Instructions for petition or appeal 
Instructions for case 

Drawing petition motion case or affidav t t>cr folio 
Copying petition motion case or affidavit per (olio 
Correcting proof of case per sheet of 3 pages Foreign or Indnn ca»es 
Other cases 

Drawing and fair copy case notice 

lerusing pelition motion or aflidvrit per folio 

Perusing petition of appeal 

Perusing case pet printed sheet of 3 pages 

Instructions (or and preparing retainer to counsel 

Instructions to counsel to argue an appeal 

Instructions to counsel to argue a petition or motion 

Instructions to printer 

Attending consultation 

Attending at tne council chamber for the heating of a petition or motion 
Attending at the council chamber all daj on in appeal not called on 
Vttending the hearing of an appeal per day 
Attending a judgment 
Approving draft order 
Attendances generally 

Attendances on counsel where fee is 30 guineas or over 

Drawing bill of costs per folio 

Copying bill of costs per folio 

\UendiDg taxation of costs of an appeal 

\ttending taxation of costs of a petition or motion 

Sessions fee for each year or part of a year from the date of appearance (m 
appeals only) 

Letters etc. (m petitions) 

Letters etc (in appeals) for 1st year 
For each following year 


£ s d 
0 13 4 

0 5 0 

1 1 0 
0 6 S 
0 2 0 

0 0 G 

3 3 0 

1 11 6 

1 1 0 
0 10 6 
0 10 0 
0 10 0 
1 0 0 
0 3 0 

0 0 fi 

1 1 0 
0 10 6 
0 10 0 
0 2 0 
1 1 0 
1 1 0 
0 10 0 
1 0 0 
0 10 0 
0 10 0 
10 0 
1 C S 
3 0 3 
3 6 3 
1 G S 
0 10 0 
0 10 0 
1 0 0 
0 1 0 
0 0 0 

1 1 0 

1 1 0 

3 3 0 
1 1 0 

2 2 0 
1 1 0 
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Counctl Office fees 

y ntenng I'cariuce 
Amending ippcarance 

Lxiiniiiiug proof print of record with the certified record nt the Registry 
(chargeable to appcll lul odU t per day 

hxamining proof print of record with the certified record it the Registry 
(ebargeaUe to apiiclliiit onK) per half dai 
Lodging petition of api«al 
Lodging pclilioD for special Irare toapjcil 
Lodging anr other pstuioD or motion 
Lodging ea'O or uolKe under H CO 
Setting down appeal (chirgeiWe to ap| client onli) 

Selling down petition for sjeciil leave to appeal (chirgeaUe to petitioner 
onU 1 

*^ctting down am other petition (chargeable to petitioner only] 

Summons 

Committee report on iietiuon 
Ccmmiltec rep rt n ippeal 

Original order r ( Hi Miye tv in Council delciinimng in appeal 

tnT tier r ginil order of Hi Mije tv in Council 

1 1 in opv cl an order of Hu Majevtv m Council 

Or ginal order of the Judicial Committee 

Plain cop) of Committee Order 

Lodging afildarit 

Certificate delivered to parties 

Lodging Carcit 

Subpoena to witce sea 

Taxing fee Cd for each pound allowed ora traction thereof up to £ 00 aud one 
levosd that sum calculited at the rate of ot for each £25 or a portion thereof 


£ f. d 
1 0 0 
0 10 0 

2 0 0 

10 0 
3 0 0 
2 0 0 
10 0 
2 0 0 
5 0 0 

2 0 0 
10 0 
10 0 
2 0 0 
S 0 0 
5 0 0 
3 0 0 
0 5 0 
2 0 0 

0 5 0 
0 10 0 
0 10 0 

1 0 0 
0 10 0 

per cent 
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STATEMEI^T OF OBJECTS iND HE\SONS 


the Report o£ the Special Committee printed belovr. 

H ERLE RICiriRDS 


The Bill IS sufficiently espHiiicd 
Siinia 3rd Sfi/etiiber, 1007 

report of the Special Com»i»W« apj)o»t<<r<I lo consider the amendvicnl of 


(he Ctttl Procedire Code 


e h-vTe the honour to present this report on the proiosils to amend the Code of C P 
AThich have been submitted for our consideration by the Government of India and mnexed to it 
a draft Bill amended bj us A detailed acconut of the alteritjons introduced in the Bill wjJI 
be found in the ><otcs on clauses which form tb« second part of this Report bat we desire by 
wav of preface to make some obsorvatioos of a general character on the defects in the cxutiog 
law which appear to ua to call for reform and on tho more important of those altentioas 

1 The Code of C P of 1662 has been in force for 25 years and the expericnc-o of those 
acars has shown that the general lines on which it proceeds are sound The matters in which 
it ha<i proved defective are for the most part matters of detail and they arise, as it seems to U‘i 
niainlv from the fact that it is impossible to frame a fixed and rigid Code m such a manner a> 
to sufficicntlv meet tho varying needs of an area so diversified as that to which the Code appl < 
In our opinion it 18 essential that there should I e some machinery to enable variations to be 
introduced m procedure to mcot tho dillerent icquiremeuts of difforeut localities as well as to 
enable defects to bo remedied as they are discovered without resort lo the tardy process of leg > 
lation e propose lo make provision for these purposes bv a le arrangement of tho Code M e 
recommend that matters of mere macbinerj should be relegated to Rules capable of altcratiou 
bv each High Court subject to certain checks and that tbo>e provisions onlv should be retained 
in the bodv of the Code m winch some degree of permanence and uniformity is desirable Tbii 
rc arrangement IS in acoordanco with precedent and iiossesses advantages so obvious that it u 
needless to enlarge upon them 


vcnicnce must arise from this cause m the first instance but this is but a small disadvantage la 

we cannot think that anv 
should stand m the way 


3 The adoption of thu ptinciplo basnecessanly involved a departure from tho arrangement 
of the present Code but in other icspccts we have advisedly adhered as closely as possible to tbo 
existing laugua^r tho meanin"’ of which is now Well understood by Courts and by practitioner* 
Sieaking gen 
where experv 
0 have reft 

the ainendme 

rather than tu piuwuu iii uv • w %. - o ^ 

cscessiTo elaboration of details of procednro tends to ciamp the actions of the Court and 
couscxjuence, lo encourage technicalities For this reason we have made no ittenipt to embo ' 
111 the Code a digest of the very numerous decisions on the existing sections vse have nn 
ftineudmeuts to meet case law onlv on points on which there is a toi Hict of autliontv In ''J 

this connexion we desire to point out that at lha present time there is °'®n le»s ( 

the enactment of elaborate provisions m regard to procedure than at the time w hen the 
1SS2 was passed Since then the standard of legal efficiency in the mofussil Ins l>ccn inaien 

raised and tbo principles of procedure are now so well understood that the Courts inav 
trusted to apply them mtelligcntly in cases for which no provision may be made m terms 
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Ful although we h'^^c made iJjo 1 icscnt Code the hasH of our draft ue huo carefuth 
eiam cJ the 1 ill '•i.tllcl I' tha SlIccI CoinmiLUc in 1*03 iml mo dcsiie to express our 
acli 0 'U lguicijt-< to that Commillec for the "iloie of lufonuitioii it coutiius md for the 
Qt <.r il» collected lu their llciMrt 

Apict fum the re arruigemcnt to which rLfciineo hii b OH made wehuo uot introduced 
mam changes of a ridicaj charietcr m the Ccxlt 

4 The general nature of «-oinc of the amendment-, we recommend nui be comenienilv 
illiuacdlaa Iriif esauiiinliow of the extent to which the laiious sligcs of a --uit will bo 
aStc c 1 b\ them 

t ToUginwitli It i« lioiecl that the muUijluiti of suits will be fiulher curtailed br- 
thi j c \ pj-o\i ions \»e ha>e innHcd to rciiioie limit itiou-. which wc regard \s needless on the 
<cn prrl enemrt «ffa u't aiidlx ihe wider j owtrs < f ameiidnieut i e»ted iii the Courts under 
»1 c 2 ill \u ad« ]UHc chc k i proTidvd bx the i»o»icr if a Court to luterfcie where embarrass 
irri t 1 liUl\ to rc nit 

E Iiicrf\s(d ficilUit haxe Ucn Cixcn foi th ciiuoof pioic « to which fuiLher refer 
Cl (1 Hide in IK Notes in CUu IS It i h-*i<d tlul in the gradual introhictioii of service bx 
j 5 1 ill !«. fuuud 1 ‘olutioii of ewe <i the prn i»J aj difccle III our leg il ax stem 

C In cur o| inion Him t i rce carx that litigiiiU in this tmintix >.liould come to trial 
X I h all I uf ckxflx defii 1 and that caie hoald not be expanded or groui dx xhiftod without 
rcfinn r to the tn e 1 1 t t i tin ) iirpo p we (hint that the puipiit »\xtcm of [leadings m 
the 111 'u il will Ins it nix lax 'hould l>o iiuitoxtd and webixtii oii natel n the 
Rul aidOrlrr [1 adiiic "hi h Hi Inj d xxill leid to soumUr aud fiirer methods of 
arriTin. t the r «l j uit m di pntp The foims luxe Icon rc'ixed and we lio[e thu thex xmU 
U Lc ught into more general use in the mofiix il 

\ ( haxc uot l■ccn aUi xMthin the time as our dispo al to make these forms oi the other 
forn ij the \ppendix to Schedule I cuiu]le(e lut this isa matter of detail which cau be 
furilitc utiaidtccd before the Bill la { |s cd into laxi 

D It I not possible to sfcuri expediliou lu iJie disposal of suits uuU s the questions of 
fact CO which there is a till contest are uarrowed down is far as [o siUc As a step low irds 
thi xxc haxe iQcori orated 111 the rules an Drier mxxbich proxision is made foi the adm ssion 
uoi cult of documents but also of ficl It tnuxt le left to liii); i tx and then adiucis to iTiike 
ode ^U 3 ie use of this Order ) ut it ix hoped that the Courts will encourage then e of it xince 
itccriaiul) affords a meiQs wbeteix the two pni ij loxil flitigiii i del aud c\[cn e i lu 
1 c mitemllx diminished 

£ \Nc attach much impoiianee to a piopei u lenig made ) \ (.omU lu cho mofu il of 
the itoicduce picsctibed for the first hcari ig The Code ixitstiiid makcxpiuxi loa for the 
examinm n of parties bx the Court and we hixealtered the luguige xo is to coiniel the 
iroduvuou of documents ii the first licannc In om oiiuion this will ait is i ul tautnl ilietk 
on the fxbticalinii of documontarx cxidenie 

F Tliepr<J»/ioi rclatiog to the he (ring Of suitx do not ciil foi maCeti li uJteiition but 
XX p haxe thought it well tu i.roxide cxpies lx foi the ci es whe e i [. uL^ dio» bclveei caicluxiua 
of the hearing and dclixerx of judgment II xxould obxiou lx Lc xxrong that such an accidmt 
shoull 111 anv xxax inlcrtirc with lbedis]oaI of the exxt and \ i li ixe tUi lefnie iii'ei t d i 
iroxi ion lo euatle judgment to be ponounced notxxitbstandii g the Ji ith 

fl A change of importance has I cen made m regaid lo di.c ccs In the dixt j Uce vxe 
haxe in cried an express proxision iccogni/mg the disunctiuu ( clw eeii prclimiu ti x md tiiial 
dccue Wchopc inthisxxix loaflord facilities f(>r theckiUo the lelxx thitioxx icsultx from 
the ol jectionable inctico of leaxiug for delerminiliou in exccut on ijuestioux whu h should bo 
decided bx the decree This change should ensure the more cxpediti us di { it of i cUss of 
suits x\ Inch at pcc cut arc conspicuous for the delax to xrluch tUex give rise Another amend 
incut of iniporfanco which xxe haxo introduced is iii legarl lo mortgipe suits These are xerv 
iiuiiiproiis and inxoli-e tomjlicalcd questions of Jan Hitherto sonic coufu.-mn 2ns been 
Pioiel b\ the CO existence of the j rovt ions of the Tiausfor of Pio[ crlx Act and of the C ^ 
regard to execution 111 mortgage uiU A\c thin! thatthepioxisiona reguUtmg this matters' — i 
le dealt with iii their eiitiietx m tho Code und xxe haxo tbcicforo introduced rc 
Order N\\l\ to gixe effect lo otic a sow AAo iiopoxe that the settions of the Transfer of Pr "x- 
Act aifccicd K this change should be rejcaled We dcsire to cxil tho alteatiou c' - e 
Proxiiices to which that Act does not apjlj to the effect of these changes 
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lu our opinion, Jt IS expedient to give greater assistance to the Courts in the Irauiiag of 
decrees The importance of this branch oI procednre cannot be o\er rated, it « surrounded by 
difficulties wfiich ire a fruitful source of error and consequently of litigation N\e have amiliSed 
the provisions of the Code to meet this defect, and have introduced some forms which cm be 
adopted to meet the requirements of individuil cases We think that further forms might te 
•idded With advantage kefore the Bill becomes law 

Amongst other matters, Wc have lemoved limitations which at present exist on (be 
power of appointing Receivers, and have confeiied a power to appoint Receivers on Subordinate 
Courts 

5 Execution — Ttic subject of execntiou is, perhaps one of the most difficult awih 
which we have had to deal The present svstem in tho mofussiV at any rate, tends to exce sw« 
delay and affords f-icilitios for defeating the claims of creditors At the same time the creditor 
often has only him'clt to blame owing to his own laches in prosecuting his rights In the 
Presidenev Town the same objccliona cannot be fairly raised the system works well, whilst la 
the mofussil tho difficulties arise not so much from the machinery itself as from the defective 
manner m which it is worked One of the most fruitful sources of litigation is the selling a ide 
of execution sales on the ground of irregularity m the publication of the sale proclamatiou It 

is notorious that in many of these caves the Court s officer either thiough negligence or dis 

honesty has not duly published the proclarialiou but it is impossible to deal with such ca^es 
by any provision in a Code tfter a most careful cousidcration of the subject, we have not seen 
OUT way to any very drastic changes in the prevent system We have found outseWes uuaMel® 
accept the some what far reaching proposal of the ComtniUec of 1002 in relation to the eteca 
tion of decrees bv precept but we are so fat m accord with the view expressed by that Com 
mittce as to have been able to insert in the Bill a dame which enables tho Court which i>a> 
the decree to issue a precept to any other Court to attach property of the judgnieul deltoc 
pending execution in the ordinary course Boyoud this we have felt we could nut saislv go 

t\e anticipate that there will bo a substantial saving of time and consequent expense 
from the provision requiring that tnesue profits shall be ascertained by the Court under tbs 
decree itself and not as now m execution proceedings 

Clause 53 has been mCioduccd to settle a long mooted point upon which there is laitb 

ducrsitv of judicial opinion as to whether or Qot questions as to the liability of ancestralprs- 
pert} m the hands of a sou or other desceudant to whom it has come otherwise than bv deacsat 
for the payment of the debt for which tho decree was passed can be determined under C) 
of the piesent Bill corresponding with 8 214 of the existing Code We think they should 
Other amendments deserving notice relate to (1) the power to btcah oven the ouipt doei 


e regard the changes made m relation to execution as calculated to znaterialU ai 

the judgment cicditor in tecovciing the fruits of his judgment 

6 Arbitration — Two questions of importance have arisen in connection with tb * 
subject (1) Should any of the sections of the Arbitration Act of 1893 be incorporated into tb* 
Code’ ( 2 ) Should the right of appeal as now existing be altered and if so in whit directin’ 
are of opinion that the best coarse would undoubtedly be to eliminate from the Code 
clauses as to arbitration, and insert them in a new and comprehensive irbitration Act Tbe 
are perhaps difficulties as to this at present V\o have detcrnimed therefore to leave 
arbitration clauses much as they are in the present Code but we have placed them in a ^ 
dule in the hope that at no distant dale they may bo transferred into a comprehensive 
tion Act 

In rcgaid to appeals, some change h 
of the Judicial Committee as expressed in 
favour of finality in cases of arbitratio 

will take advantage of every such Tight , , <i,rnliav» 

III ILE 25 Cal 141 {which followed many other cases in the Calcutta High CoutiJ v 
inserted the words “or being otherwise invalid ’ in Sub-s (e) of S 521 of tho picven ,.et 

therefore either partv considers the sward as invalid on any ground he can applv to lia 

aside have thought it right to give one appeal Irom the opinion expressed by lu 
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on a -jt nl cAto un Ur S 517 and to allow one appeal as from order under S^ 521, 523 and 52C 
And 1 regard to the rather \ride language of the Judicial Committee in Ghulatii s ca&e we 
have further thought it advisable to male it clear that an order granting an application either 
under S o23orS 52G is not to be deemed a decree uithia the meaning of the Code, otherwise 
there would bo a wider right of appeal from orders under these sections than fiom a decree 
uiidc' S 522 The other alterations deal with the test lather than with aiij question of 
pohevor irinciple 

7 Suits relating to public matters — W e have inserted a clause to enable actions for 
pul’ic nui anccs to be Irougbt w illi the consent of the Advocate General iriespccluo of special 
damage It has bccu represented fo «s that aoeh a poncr ;s needed iiid tre concur la Chat 

8 Public Charities — The sugge tion has been made on high authoritv that some ox 
pre - reference should Ve made lu the Code to the |*ower of the Court to apjih C> pies doctrine 
in the eitling of schemes liut this power would apjear to exist alreadv within its proper 
limits (a/oiyor of I yem ea c LB 3 I A 32) and we do not think it necessati to make express 
reftren e to it 

1 has been repre ciited to us to bv mure than one geutleiuau who e opinion is entitled to 
weight that the power to enquire into the affairs of public charities should bo made more exten 
sue The efause as it stands gives sufficient poMcca to the Courts to diiect accounts and to 
fume hcincs when once a suit has been instituted but it is said that members of the public 
iiiteresved iii anv public cliarita ought to have ibe iDcios of calliug for aud inspecting accounts 
wiChou' undertaking the burdeu of a suit at Icisl lu the first instauce AA e are told that 
revenue^ derived from charitable tru»U are in some cases ver) largo in amount tbit uo accounts 
of thciT expenditure are ordiuarilv rendered and that there is good ground for believing that a 
cen idet >i Ic portion i mii spent or squandered on useless objects 

The lion lie Dr Bashbeliar> Gbose suppoits tlie<e views aud has submitted a clause to 
give efied to them It is m the followiog terms — 

03 A (1) The Court raav aUo upoo an application bv anv two or luoie per ons having the 
like interest and having obtaiaed tho like cODsenl direct au> trustee of such chant} to cause 
to be prepared and filed lu the Court within such time as msv be specified in the oidei a 
detailed account of the receipts and disbursements in eonueetioii with the trust piopert; tor a 
period not ciceedtng three years next preceding the date of tho application 

(2) Such accounts when filed in Court shall be open to inspection bv the publu 
{3) A trustee ssho fails to compiv with anv such direction shall bo removed if a suit 
for that purpose be instituted udIcss he can show good cause for such failuie 

AVe hare given to the subject our best cunsidc atioi and desire to reemd oui vmjilliv 
with the motives of the proposers But we have not inseiled the cUuse in the Bill because we 
thiuX that the question is one of policv on which the public opinion of the communities 
mtetestcl hould first be obtained It allects pnmanlv as we understand the Hindu and to 
a less eateiit the Muhammadan communitv And we should not fool justified in recommending 
an amendment of the lavv oil a subject as this unlesi. the leaders of those communities 

were to express their support of the proposal in unequivocal terms If it is cvenluallv decided 
to adopt the amendment then wo think that the clause proposed bv Dr Ghose may bo accepted 

S SwvAs Avj wT w%wvti»A SvTXfi* — kAAeviVKsa w dwttAsA Gi Ua% paoswvoti an legaafi ao 

suits bv or against firms (O WX) which will we hope prove acceptable to the commercial 
communitv 

10 New proeedur« — \A e have given power to prov ide bv Rules for Counter cl urns Third 
Tarty Pro cdure Summars Procedure in suits for debt or liquidated demands as for instance 
rent or anv other definite sum pav able under a contract and origmaliag summons \A e are of 
op nion that these forms of proceeding may usefullv be adopted m some aieas but that this i 
a matter vvhich should be ]clt for each High Court to decide 

11 Appeals — As regards appeals from ongiual decrees we have departed but sligbtlv from 
flic cvixtin^ Code AAe have thought it advissUe to give legislative sanction to the netr (hat 
no appe il shall lie from a consent deciee orastocosts except bv leave of the Court but Ibe 

7 which renders it obligatorv upon a 
decree to appeal from that decree at 
ness on an ippeal from the final decree 
o - . tending to that which i» so desirable, 

ttz , fiinlity in litigation 
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Vs tegircla ippcals from •vppellile decrees the ouh aubstantnl departure from the ex ug 
Code IS the insert OQ of Clause 103 Usperieure has shown the desirability of this clause the 
effect of which wjll be to avo d remands with their consequent dclaj and expense 


which allow an appeal from any order made under Rules from which an appeal is expre If 
allowed b> Rules We have gone carefully into the quesliou of the cases in which an appeil 
should be allowed from these oulers and our conclusiou is esircsscd m the Rules themselves 


12 Rules — The distribution of the pro%i«ioiis of the Codo between the bodj of the B 11 
and the Rules IS a matter on which opinions mij well differ The general principle on rhi h 
we have proceeded has been to beep in the body of the Bill those proMsions which appear to i.> 
to be fundamental and those provisions which confer powers operating outside the Proamceiu 
which the Court is situated In some cases we have adopted the plan of inserting l‘=ading 
provisions in the Bill stating in general terms the powers of the Court and of lea mg the 
details to Rules in matters of less importance the provisions have been relegated altogether to 
Rules Tbo result of this re arrangement 13 to reduce the Vet as distinct from Scbedul'’^ to 
155 clause^ 'The existing order of sequence has speaking geucrallv been maintained but the 
reduced hulk of tho Bill has rendered Jt no longer necesoarj to reproduce tbo division mto 
chapters 

It IS icopo cd to vest tho power of making Buies in High Courts subject to the 
control of Local Govecuments (or in the case of the Calcutta High Court of the Govern 
ment of India) but we thinl it most desirable that in esercisiug this power the Coarti 
should have tho advice of representatives of the vanous branches of tbo legal piofsssioa 
and we have accordinglT provided that in the case of Chartered High Courts and of 
Chief Courts Rules shall ouly bo made after those Courts have taken the opinion of a 
Committee on which there will bo represeutalncs of the Bar of Vakeels or Pleaders and la 
Presidency towns of Attorneys In the case of other High Courts power has boon given to 
establish such Rule Committees as the Governor Genera] m Council maj deteemme R > 
believed that Standing Committcce of this kind will be of great value We have thought it 
better to require the same sauction as is required by the Indian High Courts ket of ISCl 
order that the rule making power should correspond with the power conferred under that tet 
but we ate of opinion that m the interest of uniformity it is expedient that all amendraeoh 
of Rules should U communicated to the Government of India and to other High Courts befits 
banctiou IS given to them This wo understand can be effected by executive order 


If out proposal is adopted it will probably be useful to publish annually in cvetj P'® 
MDce some manual corresponding to the English Vnuual Practice containing — 

(1) the Vet, 

(2) all Rules of procedure made under it or under other Vets in the Province, 

(3) notes of decisions on the Act and Rules 

13 We ate sensible that tbeie may be defects and flaws ui the Bill vvlucli we apiea^ 
to this Report The subject is comj heated and technical and the time at our disposal has bes“ 
limited We do not doubt therefore that mucbimprovcment may be made in tbe Bill 
It IS finally passed into law But lu our opinion, it is framed on the right lines V\e b ! 
for the reasons wo have stated that in any reform of Civil Procedure it is essential to mtcoiu=* 
some elasticilj, to give wider powers of control to tbo High Courts and to invest them * 

larger discretion m regard to tho conduct of cases which come before them Mr Dik “ 

out deliberations and we W 
im his experience of the worUuS 
lowledgments of the services « 

■\Ir Law of the Legislative Department who has attended to thi. clerical and ircss work W 
our entire satisfaction 

(Signed) H EBLE RICHARDS 
( „ ) FRANCIS MkCLEVN 

( , ) LAWRENCE JENKINS 

( „ ) S ISMAY 

{ , ) RVSHBEIURV GllOSE 
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NOTES ON CLAUSES 
V — CLVLSES or BILL 
Preliminary 

C 1 I r 2 —The JcfiiitiQn» haie Uen re ittiuted iii tlihibcticil order 
ri ^.rcc — The lUiportinee of tlie dcfimtion ol tlie word decree rests ou the fart that b\ 
refe cti c to It the ti^ht of ipr'cal is determined The Committee hare iii the mam a Ihercd 
to the existii g definition hut ther hue modified it in tuo respe ts and this his iiuolrcd a 
li,ht re cut mg of the IitijjUagc The irinupal modificitioii amis at permitting m ijpeal from 
111 ad.udicition irhich pjrj oris to ‘cttlo the rights of the i Uties though it does not com) Ictelv 
li j-o e cf the suit Such m alju licntion the Committee describe is a prclinimirj decree 

Ti e rx/foiKitu h is luiei led to mike il clear that adccrce mu be pacth final and pailh 
prelimmiri Thus a decree for the r^coicri of pus ession of immoveable propertj and for 
me ne j refits would be of this mixed chitactcr 

The word within bu been «ub tituted for mentioned or referred to in ivithaiiowto 
I'lng wilhm the definition of decree orlcrs against sureties [see Cl li2) and orders as to 
Court fees m pauper 'uits (sfs O X\\in K 13) ind thus providing for appeals therefrom 

The only other modification is for the purpose of e\cludiug i right of appeal fiom an 
order of dismi a| for default 

leilrfrc^ tnti —We have in erted a definition of Icgil represeutatiie — anevpes 
>ioa which has been larioUslv interpreted bi the High Courts as would appear from the 
reported ra c« wbi h arc nat eavih rtconcilable with one another See S C NS 813 in which 
alino t all the earlier ca cs are reviewed 

The Committee tru<t that the dcfiniiion which has been added by them will set at rest 
what owing to the absence of an> such dehoition from the prevent Code is a some what debat 
able point 

Verne pro/iti —The Ccmmitlee have altered tho definition of mesne profits so as t» 
exclude from the calculation any increased rents and profits due to impcovcmeuts made by the 
person in wrongful poascssiou for which be cannot at present claim compensation from the 
rightful owner cither b) way of mitigation of damages or otherwise 

Clause i —The clau<e as drafted will it is believed cfic t all the saviags covered by S 4 
of the Code The concluding paragraph of that section is believed to be obsolete and has ac 
cordinglv not been reproduced On thi point the opinions of Local Oovernments ate mvitfcd 

Clause C —In view of the extended scope of ri 4 thi icpruduction oi Ss G md 7 (excel t 
as to the final paragraph of S 0) does not appear to be necessary 

The words or pro icdings in sniU hare been introduced m this clause to negative the 
view that a Court to which » dcciee i» sent for execution has yurisdictioc to execute the decree 
though the amount exceeds the limits of the pecuniarv jurisdiction of the Court a point on 
which there IS a conflict of opinion (1 L R 17 Mad 300 I L R 10 Cal iGo 46i) 

Claujr 7 —The provisions as to Provincial Small Cause Courts havo been re arranged in 
\ hat Is Viopei la a -more con'einnit turm 

PART I —Suits in General 

The provisions contained in S 10 of the Code were first enacted b> Act \I of 1S3C and 
were reprodued 111 the Code Of ISoO and in subsequent Code^ In the opinion of the Committee 
their retention is no longer ncccssar} and they baae been omitted 

Clause 11 — Rfsjudirufa — It is not possible to make a complete exposition of » subject so 
complex as that of ref judtcala within the limits of a section of an Act and the Committee think 
It better to re enact S 13 as it stands in the Code with such modifications only as experience 
has shown to bo neco sary 

The Committee recognize that a proceeding docs not come within the language of that 
section but they think it better not to deal with this point in express terms for the reason that 
the applicability of tho doctrine of resjwdtcate to certain proceedings is not open to doubt, and 
they fotsce lhat any express reference to proceedings m a crystallised definition might only- 
lead to dilficuUics (L R 11 I A 3T end I L R 29 Cal '07) 
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The word another has been substituted for former as being more lu conformit) wuk 
Indian decisions 

Explanation I is now and is intended to affirni the \iqv 7 that the competence of tlia 
jurisdiction of a Court does not depend on the right of appeal from his decision 

Explanation VI — The mclnsion of pub/ie rtjhts is to gue due effect to suits relating to 
pUblic nuisances (Cl 01) 

Clause 12 — This clause is new and is necessitated bj the transfer of certain of tlie 
provisions of the existing Code to Rules 

CfaMsu 13 — The provisions as to foreign judgmouls haie been re ananged and as it is 
hoped stated more cleatlj 

Section 14 — The last paragraph has been omitted It appears to the Committee that it 
is not possible to maintain this distinction in the case of all \siatic Courts The Courts of 
Japan for instance are entitled to be treated on the same footing as European Courts They 
know of no satisfactory distinction which could be drawn so as to gue effect to the lutentioa of 
the e\istiug provisions and they recommend that the paragraph should be omitted and that 
Courts should relj on the powers given by Cl 13 

Place of suing — The provisions under this heading have been collected and re arringe<i 
Clause IG {«) — The insertion of the words with or without rent or piofiLs la mtondad 
to remove anj difficulty there may be where the defendant does not reside withm the Iccil 
limits of the Court within whose jurisdiction the property u situate 

Clause 18 ->Ihe Comniitteo have added words to this clause Id order still further to 
restrict the taking of technical objections as to jurisdiction 

CIavcsc ‘W— Tha Comm.vl.tee have omitted Explawvtvoiv lit ot 8 11 vxhieh has becoo* 
unnecessary owing to the addition mode to sub cl (r) of the words wholly or in part in refet 
rence to the cause of action 

CfniMC *>4 — The words at any stage have been added to remove the difficulty createl 
by the v lew that a suit cannot be transferred after the hearing has once commenced as to whic!> 
there is a conflict of decision 

Cfauars 2G— 35 -The prov tsions m Chapters III to \1 111 of the present Code have bees 
in the mam relegated to Rules but such general piovistons as are believed to be essential ba^< 
been preserved in Cl 20 to 3 j 

Clause 32— The Committee have omitted the last paragraph of S 13C of the Code a> 
they thiuk unnecessary to impose penal consequences for a default of the class indicated 
PART II— E\LCLT10N 

Cfaaies 30 — 74 — The bulk of the provisions as to exccuUoo will be found in the Rule 
but the mam provisions as to the Courts by which decrees may be executed the questions to 
determined by Courts executing decrees the limit of limo for execution transferees aud 
representatives procedure in exocutioti arrest and attachment the relegation to Collectors el 
power to execute certain decrees the distribution ot assets lud resist ince to execution have bcea 
retained in the body of the Bill 

Clause 40 — Precept — Though a system of execution based on precepts is in the opio 0 “ 
of the Comniitteo open to grave objection they think the idea may bo ultilucd for the purpo ^ 
of enabling a decree holder to obtain an interim atUchnient where there is ground to apprelieul 
that he may otherwise be deprived of the fruits of his decree They hive for this purpose i' 

troduced Cl 46 into the Bill They think it expedient to fix a time limit for the continuau a 

of this mterim attachment but at the same tune they have empowered the Court to eitri'* 
the period to meet the exigencies of particular cases 
kftcr careful consideration 
mens under a precept re attachm 
sary Though at first sight it ma 
not be necessary when the issue o • 

tion liter careful consideration t %.j m ■ 

xe attachment, havmg regard to ihe agency by which execution is earned into effect 

Clause 17— The Committee have omitted sob-cls (o) and (t) of S 211 of the 
Eode because they ace strongly of opinion that questions regarding the amount of “"T 
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posts or interest, sbould bo dcteruiincd b> tbe decree and not m execution If this Mew is 
accepted it will be po^^iUo to cxcrci e an eOectire control oier the action tiLcii bi Subordinate 
Courts m dealing with such lUitters 

The Committee have re drafted sub cl (3) and made it compufsorj' on the Court to deter- 
mine qQe^klocs ati-.iDf as to rcprc^entatiaca of parties In then opinion it is incapedieut that 
separate tuiU should bo iii'Htuted for the decision of aucli questions The delii and expense 
iniolvcd arc often acta great and recult m tbo ncedlcas protraction of litigation 
The crp’oiiotion I 9 intended to put an end to a contlict of judicial decision 
SfCtum 257 1 —The Committee think that S 257 A maa be omitted avilh idaaatage It 
was first enacted b\ Ul \ll of I'aTfl aaith a aiew to frolect the interests of judgment debtors 
^ '»<» la flpr-r^e holders The section h is giicn n»e to con 

>{ the High Courts is found in piactico to 
, 1C of the Indian Contract Vet is amended 

_ _ uliero it li required 

Clause 5 I —This clause stales gcueraUa the [wuers of tho Court in regaiJ to execution 
iMTJUg the details to be deternimed ba rule It will be observed that the power to direct 
immediate execution i no longer restricted to one class of suits but that it is now general in 
term \nv hniitatiou that maa L* found ncccssara will be imposed by rules 

Cfaii'c S3 — Ila U.cu added La the Committee in order to set at rest a question on which 
the ILgh CourK ire dividel in opinion ll ii true that where a son or griudson takes any 
ancestral proj eU\ fea '•ufMvot hip he i bound to pt> out of such properti ill debt* of his 
ancestor not incurred for imnionl or illegal purpo»es but whether the creditor can follow the 
properti in the hand f the sun or grand'on in cxceuliou is n debatable point uudoc tho Code 
The qocsiion 1 * mercli one of procedure and the Committee have come to the conclusion that 
any centroaerav between the partie* with regard to the liability of the sou or grandson to pay 
the debts of hit ancestor should bo dolcrmined in execution it being open to them to raise any 
objection or de/eneo in oieh proceedings which they might hate raised in a sepinte snit iB 

stitnted by the creditor the iha>e in quoAion not iroposiog upon them a greater liability than 
that impo od b\ the Iliudu law 

Cfai(<e 60 ( 1 ) second pronto —The object of this proaiso is to pieient aexatious forms of 
rc*i>Unco to execution which eoasiantly obstruct decree holders 10 the execution of their decrees 
Clauif 55 (2) —The sub clause ■» intended to cover tho case of certain person* or classes of 
persons whose summari irrest might a% m the case of railway servants be attended with danger 
or inconacmence to the public 

C2iu<e 61 —The Committee have reproduced this Clause fiom the f imer Itill (Cl 2C0 D) 
in accordance with what tbcT understand to bo the wishes of the Goaernment But the eondi 
tion* should in their opinion bo so modified »s to relieio the Courts from Suing the portion to be 
released irnm ittachment 

To impo c this dull on the Courts would materiall) increase their work in -i matter 10 
regard to wliith Ihei ace not in a j) 0 .,itioQ to form the best opinion uiid would probibly result m 
an undiMraHe laiK cf iitiifonnit' 

Clan e 02 The coinaiitta bate lu^erled a aetr proTisioa to auilioricc tho breaking open 
of the outer door of a judgment debtor g bouse They do not lluiik that it would be safe to 
extend tho operation of thispruiision to the house of a stranger 

Sccficm 288 —This section of the present Code first aj pears m tho Code of 1877 It wa, 
not suggested by ana decided case and the only explanation offered bj the Select Committee, bi 
whom 1C was mtroduicd is as follows — 

e think that the proclamation of execution sales should state the jiicumbraDtCi (if any) 
to which the lutcicst about to bo sold is liable and we have provided that uo Judge etc shall 
be auewcrable for error lu the proclamation, unless it has been commuted dishouestlv ' 

The Committee arc of opmioB that, having regard to the proM-,ions of Act Will of 1S50, 
the section may safely bo omittcJ 

Clouse 61 — Vn explanatiou has been added to make it clear that claims withtu the prot^'c- 
tioii of this clause luclude claims for rateable dMcibutiou of asset*! 

CPC 402 A 403 
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The word aiiothei has been substituted lor fomec is beiag more ui conformity will 
ludiau decisions 

Explanation J is new and is intended to affirm the view that the competence of the 
jurisdiction of a Court does not depend on the right of appeal from his decision 

Explanation \ I — The inclusion of pub/te riifhfs u to givo due effect to suits relating ti 
pUblic nuisances (Cl 91) 

Clause 12 — This clause is new and is ueceasitaCed bj the tiaasfor of certain of the 
provisions of the existing Code to Hules 

Clause 13 — The provisions as to foreign judginetils have been re arranged and as it is 
hoped stated more clearly 

Section 14 —The last paragraph has been omitted It appears to the Committee that it 
IS not possible to maintain this distinction m the case of all Asiatic Courts The Courts of 
Japaii for mstince are entitled to bo treated on the same footing as European Courts ther 
know of no satisfactory distinction which could be drawn so as to give efiect to the intention*'^ 
the existing provisions and they recommend that the paragraph should be omitted and that 
Courts should rely on the powers given by Cl 13 

Place of suing — The provisions Under this heading have been collected and re arranged 

Clause IG (a) — The insertion of the words with or without reot or profits is intended 
to remove any difficulty there may be where the defend iiit does not reside within the bi^tl 
limits of the Court within whose yunsdicliou the property is situate 

Cfniis^ 16 —The Committee have added words to this elau>e in order still furllier to 
Tostriot the taking of technical objections as to jurisdiction 

Cla ise 20 — The Committee have omitted Explanation III of S 17 which has Leccmi 
unnecessary owing to the addition made to sub cl (c) of the words wholly or in part lu esfe^ 
rence to the cause of action 

Cfaiirr 24 —The words atauysugo have been added to remove the difficulty 
by the view that a suit cannot be tr tnsferred after the hearing has once commenced as to irb ^ 
theie is a conflict of decision 

Ofaitsrs 20—33 -The provisions in Chapters III to \\ III of the present Code have ba« 
in the mam relegated to lluUs but such general provisions as are believed to be essential 
been preserved lu Cl 20 to 3o 

Clause 82 —The Committee have omitted the last paragraph of S iSG of the Code “ 
they think unnecessary to impose petul conse<jucotes for a default of the class indicated 
PART II— EXECLTION 

Clausi.s 30 — 74 — The bulk of the provisions a 
but the mam provisions as to the Courts by which 
determined by Courts executing decrees the limit 

representatives procedure in execution arrest and attachment the relegation to Collectors®^ 
power to execute certain decrees tho dislrjbuiion of assets and resistance to execution have 
TOtaiiicd in the body ol the Till 

Clause 46 — Precept — Though a system of execution based on precepts is in the op a 
of the Committee opeu to grave objection they think the idea may bo ultilxeod for the purpo'^ 
of enabling > 

that he may ’ I ' i ' i ^ 

troduced Cl ' ’ ■ » _ ' , 

of this interim attachment but at the same time thov have empowered the Court to ateo 
the period to meet the exigencies of particular cases 


re attachment, having regard to (he agency by which execution is earned into effect 

Cfflusc47— The Committee have omitted subcU (u) and (f')ofS 214 of the exi»l 
•Code because they are strongly of opinion that questions regarding tho amount of any 
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p.^c&ts or iQlcrc^l should bo determined b> the decree ^lid uot m ciccutiou ItthisNsewis 
accepted It irill l><3 possible tecxcrci^o in effectire control o\cr the Action (itcu bi Subordinato 
Courts in dealing With such miticrs 

The CcmmiUce ha\c re draltcd sub cl (3) and mado it compulsory on the Court to deter 
mine questions arising is to npre erttitircs o/ pirtie% In tlieir opinion it i« lucvpedient that 
sepirate suits should bo lu-titutcd (or the decision o( such questions The del i\ and expense 
inik-lfed ire often icrv grcit and re«uh in the Dcedlc«a protnctioii of litigation 
The is intended to put in end to i conlfict o( judicial decision 

257 ( — The Cniumittcc thinh that S 257 Ania\ be omitted uiLh adi ullage It 
was first enacted b\ \ct\IIof 1«79 with a aie« to irolett the interests ol judgment deWors 
jrsincr ibo PTPri'i'.n f)( undue pressure b\ decree holders The section (us gi'cn rise to cou 

Courts IS found m practice to 
idiin Contract ^ct is amended 

_ _ I rcjoired 

Cliute 51 — This cliU'e stales gcnenlh the iwuers 
loanng the details to bo determined tirolc' It will be 
immediate execution I no longer rostfteteJ to owe clisaof 
term* \ny Imiitatiou that mute (ound nccc«-ara will he imposed b> rules 

Ctau’e 53 —Ha been added U the Committee m order to set at rest a question on which 
(he High Courts iro divided m opinion It ii true (hat irhere i »oii or gi tudsou tikes any 
ancevttal iroperlv tv ‘urviTor hip lie I* bound to p,»j out o( such propertv all debts of his 
ancestor not incurred (ir iminotil or illegal purposes but whether the creditor cau follow the 
propertv in the hand of the *-on or gr ind on in execution » a debatable point under the Code 
The question Is meteh one of pro edure and (he Committee hare tome to the conclusion that 
an) centrorer t between the parties with regard to the liability of the sou oi gi ludsou to paj 
the debts of bis ancestor should be determined in execution it being open to them to raise any 
obje tion or defence in such proceedings winch (he) might hare raided in a sepirate suit ru 
stituted I T the creditor the clan c in question not impo mg upon them a greater liability than 
that impo cd bv the Hindu law 

Clai<e 55(1) secon f proiios —The object of tUn prortso is to pievent aexatious forms of 
reals tance to execution which constantly obstruct decree holders in the execution oi their decrees 
Clauit 55 (2} —The aub clause is intended to corer the case of certain persons or chssea of 
peraors who e summafv irrCst might as in the case of railway setvanl* be Mtendcd with danger 
or inconvenience to the pul lie 

Cfsuar Gl —The Commutce bare reproduced this Clause from the fomicr Uitl (Cl SCO B) 
in accordance With Vvhat (hev understand to bo the wishes of the Government But the condi 
tions aliould in tluir ipinion I e aO modified as to relieve the Courts from faxing the portion to he 
released from allachcipnl 

To irapo ( thi diuv n ibc Courts would materially increvso their woiL m a matter in 
regard to winch the\ ire imt m a position to form the best opinion ind would probably result m 
an undcsiraUe Uik cf unifoimitv 

Clause C2 The coraniiltc*, hm inserted a now provision to authoiuethe breaking open 
of the outer door of a judgment debtor n house Thev do not think that it would be safe to 
extend the operaln n of this prov i lou lu the house of a stranger 

Section 288 —Tills «ecti n of the present Code first appears in the Code of 1S77 It was 
not suggested by anv decided evKe and ll e only explanation offered by the Select Committee bv 
whom It was introduced iv as follows — 

o think that the procratnation of execution hilei should state the uicumbrances (if any) 
to which the lutciest about to bo sold is liable and wehavo providod that no Judge etc shall 
be answerable for error in the proclamation unle s it has been committed dishonestly ' 

The Committee are of opinion that having regard to the prov uions of Act Will of 18^0 
the section may safely bo omitted ' 

Clause Cl — Vn explanation has been added to make H clear that claims within the i cot'-c- 
tJOii of this clause Juclude claims for rateable distiibution of nsset*i 

CPC 402 .1 403 
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Claute C9 — The provisions as to Collectors bare Iseen placed in a separata scbednle Tbfl}* 
deal with a special matter and are not of general application 

Clouse 73 — The Cominittee bave sligbtly altered tba wording of this Clausa in order to 
bring it into lino with the Transfer of Property Act, 1862, S 96 

PART III —INCIDENTAL PROCEEDINGS 

The general powers of Courts in regard to commissions bare been sQmmari«ed in Cl 7& 
and the detailed provision will be found in the First Schedule 

PART IV —SUITS IN PARTICULAR CASES 

The bulk of the corresponding part of the present Code will be found in the Rules The 
provisions as to suits by aliens, etc , have been retained in the Bill and a few only of the provi 
Eions relating to suits by or against the Government There is a general clause defining th« 
nature of interpleader suits 

Clause 81 — The Committee think that the same measure of protection should beafiorded 
to the defendant where Government undertakes the defence as where the Government makes no 
application for the purpose, and it appears to the Committee that the proper protection ahonld 
he that the defendant should be exempt from mesne arrest and bu property from mesne attach 
ment They therefore propose to strike out the proviso from Cl 269 and to alter sub Cl (a) ol 
01 270 so as to give effect to this 

Clause 80 (2) —The Committee have inserted words m this sub clause to make it clear 
that tbs decision of the Government is final and not open to question by the Court A doubt 
had been raised on the point 

PART V -SPECIAL PROCEEDINGS 

AibitxaVion and suits relating te public matters hsvo been discuspcd la tbe formoi pait of 
this report 

Clause 92 (Public Ckartties) —As a doubt has been expressed in at least one repotted deci 
Sion whether S 039 is or is not mandatory, tbe Committee bavo thought it desirable, in order 
to settle this question to introduce suh cl (2) 

PART VI —SUPPLEMENTAL PROCEEDINGS 

Here again a leading provision has been retained in tbe Bill, and the details of procedure 
have been relegated to Rales. 

PART VII— APPEALS 

Clause 97 —The Committee have lusccted an express provision to compel litiganls If 
appeal from pcelimluary decrees, and have estopped them, ou their failure to do so, from rsisiut 
objections to such decrees in appeals from final decrees On this point they accept the nnanimoa* 
opinion of the Calcutta High Court They think it untoasonablo that parties should silo’* 
proceedings to bo carried on to their final stage aud largo costs to be incurred if they uilead 
rely upon objections which could he taken at an earlier stage. 

Clause 99 — Tbe Committee have extended this clause m order to give the Courts a Isrs^r 

discretion lu dealing with irregularities in proceedmgs, and they have inserted express words 

meet the point decided in I L R 26 Bom 259 and IL.R. 27 Mad SO and in a recent docUi‘’° 
of the Oalcutti High Court 

Clause 100— Tho Committoo have struck out the word ' spociUod ’ in the oxprcsswo 
"specified law or usage," as being in their opuion redundant 

Clause 105 — Though tho remarks of tho Pnvy Council m J/oAssAur SmyA v TAi 
Bsnjal Gowmmrnt (7 Moo I A SS3) are wide enough to tmbraca an 
order of remand the Commjtteo think tfaoseordcrs were probably not lu their Lordshil* 
tcmplation when they condemned the view that a failure to appeal from an interJoculorv or 
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efaoDld deprive the x^rson aggrieved of his right to object to such order when subsequent!? 
appealing iroin the decree. And the Committee tbmV there are good reasons on the score of 
delay and expense for treating an appeal from an oidcr of remand as a special case and preclud' 
iDg an appellant from tailing, on an appeal from decree any objection that might have been urged 
by way of appeal from an order of remand 

The Commillce have delated the word i>uch to remove a di&culty it creates (10 Moo 
LA 310. 413 12 Moo I \ 157) 

P VRT VIII — REFCRLNOF REVIEW AND REVISION 

The-e provisions are not sulstantnllv altered They are summarised in this Part and 
the details arc la rule® 

PART IX — CH \RTEBED HIGH COURTS 

Thu IS not materially altered 

PART \ -RULES. 

hee ol -ervationv in the focnier Part of this report 

PART XT -MISCELLANEOUS 

The Comuuttee have emitted S 640 i® they see no reason specially to didoientiate tbs 
ca®e of a Registrar and it is telievcd that in practice no use is made of the section, 

CZauss 1ST —The Committee have inserted the words ‘or other person after the word 
"ofQcet ' in sub Cl (b) in order to give the High Court power to relieve the oSoers of the Courts 
of the woclc of administering affidavits IQ ca®es ID which it may be necessary to do so It has 
been represented to them bv the Calcutta High Court that this relief is much required 

Clause 140 — The terms of S 583 of the Code do not justify the practice founded on it, 
and the Committee have therefore re cast the section so as to bring it into closer conformity with 
that practice 

Clause* 145 and 148 to 150 are new. They arc intended to enlarge the discretion of Courts 
U— RULES 

The Committee thioh that the division of the rules into orders will be found couvement 
for the porposes of citation and reference 

Under Cl 35 the Court has full power to apportion costs The Committee understand 
that in practice the provision of S 26 is not operative in tho mufassil and that part of the 
section which related to costs has not therefore been reproduced 

0 I, H 3 (S 29) — Tho Committee realize that the words in respect of the same matter' 
in R 3 have given rise to great difficulty and they think it advisable to follow the wording of 
the English rule and to omit them 

0 r, Rr 5 and 7 — The Committee thought that it was desirable to add 0 XVI, Rr 5 
and 7, of the English rules 

0 Ill.Ii 2 (S 37) — The provisions of existing Codes which are represented by this clausa 
aio in somewhat different terms and are limited to parsODa holding general powers of attorney 
within certain local limits The Commillee think it unnecessary to preserve these limitations 
and have made the sub clause general It follows that the present Cl 37 (b) becomes unneces 
sary It is included in sub Cl (o) 

The last pragraph of S 37 has been omittel as no longer necessary 

0 III, R 4 (S 33) — The Committee are Uncertain whether it la necessary to make a 
reference to tho Court of the Indicia! Oomroiesionfr of Sindh The point is one for the Govern 
ment of Bombay 
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TLe lid e L e ti io bioI. 1^ ol bc e Vt pi - -si 

c. ute \ L o itvi iii# Ibu an Zr et e k* ilie Coc— n-T ^n^.r —.i c , t 
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« u L If tkat « o i ^ dt ^ At s b po'a e am. kovero^ » b IujO^ 

d <> btiitiMftB i(.d u t etr c>I St pn>T CLion lo bCTi^ oa a se^oso^S * 

V If/fiLXdUdllri rvutdui® b d ac t <« par r vtca » de^cDoan s >« not sr>- 
] uy^ud tot-dt. \t*> tti.pjte tfLia iLe C bb. * kB.6 nno*b 

S J U /U /Jj 

0 ly } i'’ — ii t C iniiBllte lidTt law-td woras om-ae t tle^ ^at a uccree "tc ■" 

/ a ^ dc 5 U or f a dtf ndai-t „aiiir t koin ite d crce kat l^ca pas-^td r*; ar^ TL e 
tl t f;ud dJ »«lka~t» cpoo ik * p I 4Lii tLe C Bn, tee tki_fc £ai ike m- * 
jJj 0 J 1.* »4.t tt rtvt u Ik • ►CUM 

O ZZ —It Urrcjc-lcruf ^Jhe prorju^'Da in tke Code «s o cu eorc'j are ka e3 rn ik* 
l.ule» f J J 4. k pfOix-dure in forte at tke taBe wkea it -was pafetti S__e then tie Z. 
rr xx-dure kfa» Ixtn amtsded and is now conUjiti »0 SSZI. Tkis c der ka» la c^e t ■«- 
^ in IU« lioUs regulaloig tke pr&edoieoa tke o^^,Ulal Si e of tke H-.^k CocrU of CxtrcS * 

d Ixitfl jiy Jiid kae U 8 Jxl f^ed k»-ea foetid to -vrerk *8t siacU-rJT in p act ce. 

Oil tke otker kosd in mofassil C 3 tt lit le e kas Tst keen made of the Bataoicrr o> 
divoierv aud Ike ConuBiltee Ike elore tbmk tke Boles of tke Calcnlta and H^^Bkat E'^k C c"** 
00 tkt r or „ nil t dcs map ke a- tly adopted witkoat r k cf di tnrka:g a p o.edc e w k wti-i 
tke inulasf J Courts bare kec me lanaliam d 

Tbu 1 if J fcccure nnifonaity ci pracl e ad -1 o tke M^vaalSoB of tke e mmratsrr a t’’* 
BuUs prtfccnU-d l> tke En J tk dtci ions. 

0 XllJ — ^dmintorf — ^Tke Comsuttee tk ak tke pract s tl adn; s itr-s tnay «t^k 
idvantace ke eilti de-d to tacts » veil is ta dociaaents 

The procedure Js not cotcpal orr Lot j s a p loa woBld re oU in cheapen^ 
exped liug lit e,allon and jt is hept-d that its use will be ea oura,ed b\ Ike C urt». 
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0 ^11,1} G (i IJrO) -~Tbcre docs uot «eem to tc mj reil conflict a* to wbctbcr au 
afpcallic tbougb at iir«l 'ight it miglit appe\c otberMi«c It has tbereloro been consiJeccd 
Uacc e 'ary to proMJc exp’’'- sb lot aj 'appeal 

0 \\ 1} 11 (S -10) — Tbo Comniutee baxc added uords to »ub ’■ulc (1) of Ibis Rule in 
0 [d<.r ‘0 oiciriJc the ruling of the Bonibra lliob Court m the case of Fajliu Goiiitd Paianjpe v 
Dii^ha 1 1 ILL R. 1 Bom JO) aa ibc pratuet, lucnlcatcd bj that lulmg 'cems to picaail onl> lu 
the PtCiidciK\ of Bomba\ and not lu the rest of Indua 

0 \\ J! 11 (C) 214) — The canicadJaeaU ate ba cj on the rulings contained in tbo dcci- 
of ibc lligb Coutl of Mlababad id 1 L R 0 \U 3.0 165 and 1 L R U \11 IGl 

Hail g ic^ard to the opinion exjres ed iti L L R 21 Vad atpagelCS «o have thought 
It right to mvl.c it clc.ir ihai title rests without an mstruincnt of Itansfet To lequiro a traus 
fci liow nii^ht throw a cloud or(.r nunibcrle s titles which test on the assumption sanctioned by 
long practi a that no in truineul of Iran fer was ueccasary 

0 7? 13{S 21C) — The Committee bare introduced an amendment to give cflect to 

the ricw that atj'cals from decrees rclaiing to set ofi should lie to the Courts to which appeals 
in I' pect of the original claim would ho 

O \XI n » — The committcQ have omilU.d certain words from the last paragraph of 
S 2 jS of the Code in orler to uivLc it clear that the Court cannot recognize a pvjmcnt or adjust 
Dtui vrbich ba» not been e iticdforawy purpose vrhatsoerer It follows that an uncertified 
pavmtnt or ad]U>tuiciit Launal operate to irolocg the period of limitation for applying for oxecu 
(iwn under the Liiincation tet 

0 R 3 —The Committee have inserted this tule to provide for cases which they 

ate told arc not uncomuiou of an estate bciug situated within the jurisdiction of two or more 
Courts There are de i ions on this point but they ate not harmonious and the Committee 
thia& It well to determine the law definitely 

0 AAJ R 11(5 2..G) —The Committee bare omitted the limitation imposed under exist 
ing Code on oral applications for immediate execution They ee no reason why this Imulatiou 
'houid te preserved 

0 AAJ li 11 (s) —The Coniniiltee hare not given eSect to the sugbestion that this 
should be limited to pMUcnis aud adjustmeots which the creditor executing the decree is bound 
by law to recoguuc as this vvould remove a valuable incentive to *tate icul \hat paymei Is have 
lecu made (see I L R .0 Lorn 28e) 

O AAJ B ‘’0 — The Committee hive ommitled the words or his or thcic tcircscula 
lives This will be covered by the general ilau e 

0 i \I I? 23(4) fxplanalton and illtuirattcn (d) (S '’46) — This aJdoiiduni has been 
intiodutcd lu accordance with the views of the Calcutta and Allahabad High Courts as expressed 
jn the ca'es of Hwjy Z1 ynl 6a/io V Vin Loyal Githo (I L R 9 Cal 470) and Haiti S«Mi Dflss v 
Tola Hat iJL L R 14 All 330.1 

0 Y\I H 20 (S 24*1) — Tho Committee have omitted the reference to a decree passed on 
ajpcal for that lb ordinarily the decree to be executed [Lrufu Ain^ur Hoj/ r Hawaii Hurrodn 
cannf Hoy (14 Moo I t 4G6) and 3Iuhati7iad fialaimaH Khan v A/uliaiitiad 1 at I^han 
(I L R 11 111 207)] 

0 i\J H 32 (5 2C0) — Tho Committee have omitted in tbia rule ail refcrcuco to a 
decree for the recovery of a wife for there can be no such decree under the law as a wife cannot 
Le treated as a chattel to be delivered over lo the husband Where any third person prevents 
the wife from returning to her husband the latter may obtain an injunction against him which 
n ay be enforced m case of disobedience either by the imprisonment of the defendant or by the 
attachment of his property or by both 

0 A\/|H 31 — Section 2G1 has been re cast »o as to bring it into conformity with the 
chronological order of events and a provision has been added to meet the rc^juirements of the 
Indian Registration Act 
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O XXI, Itr 44 and 45 — Theso provisions \iera inserted is LillKo II with the approril 
oI ths Government of India, and the Committee have therefore reproduced them in the present 
edition of the 13:11 


0 XXI, R 5C — The purpose of this Itulc is to put an end to doubts which from liine 
to timo have arisen as to the continuance of an attachment bj reason of the practice of ‘‘sliA 
lag oft proceedings ’ or “ removing proceedings from the file ’ for which there is no justifies 
tion in the Code 

O XXI, li 57 (S 278) — Though the execution of mortgage decree is expressly mcorpora 
ted lu the Code, the Committee still ihinh that claims and objections arising out of thoesecu 
tion of such decrees should not be the subject ol summary procedure uuder this arid Che folloiruig 
ttulos but should be determined m the ordinary course 

This does not imply that the procedure under the latter Rules as to resistance to possci 
Sion or dispossession does not apply 

O XXI !i 76 — In Rr 76 and 63 express referouce has been made to a re sale so as to 
mabo it clear that the default mentioned in those rules will attract the coascquonco indicated Ic 
R. 70 In this connection teference may be made to I L R 7 Cal S37 

0 XXI li 8j — The Committee have altered this Rule in order to prevent its beujg 
obligatory on tho Court to forfeit the deposit m eiery case The Rule as it stands at proseat 
has caused hardship in certain circumstances, vid# the case of Sauiiiasna wfppar v 
Samt (L L R 25 Mad 535 ) 

0 XXI, li 83(5 310 <4) -^Words have been added so to mabe it clear that a purcbsiit 
acquiring a title before the sale lu execution can claim the benefit of the Buie In other respect* 
the Committee consider it advisable to adhere to the wording of tho section 

The proposal that the sale should be set aside on payment of the purchase money iuiIm 4 
ol the amount specified in the proclamatiou is m their opinion, fraught with daugoc 
would bo obviously useless unless subsequent protection were given to the property aud sueb 
protection might lead to coUusioa which would bo most piejudiual to the dociee holder 

0 XXI li 89 *~Tho Committee have etrucic out the provisions as to irregularity m 
attaching the property as such irregularity obviously cannot afieet the price 

They have introduced the words rateable distribution of assets ' to clear up a doubt 
which has been the subject of ducussiou m soveral cases. 

They have altered the language of ibo proviso in order to meet the doubts which bu'* 
been raised as to the evidence upon which the Court cau act ITasadduk EaAut lihan v Ahamid 
fZusaiH (L L It 21 Cal CG)] 

0 XXI, R 91 —The Committco tbiolc it proper to retain the provisions of the Cod* 
which make it necessary for the Couit to confirm the sale in each case 

O XXI, R 92 (S 316)— The Committee have added words at the commeueomt^* 

of the clause in substitution of the fast paragraph of the section which thus bccoooi 

unnecessary 

0 XXI, R 9S (S 310) —The Committee have preserved the limitation of throe yfl*J* 

from the date of the certificate as suggested by the Select Committee in Bill No_II * 

clears up a doubt ns to tho time from which limitation begins to run which has been dlBcu(>e° 
on more than one occasion 


O XXII, R 1 The Select Oomniittea atruck out two of Iba four lllustratious 

S. S61, and the Committee think tberomaiiiiDgillostraUona may also U deleted as they * 
too obvious to serve any useful purpose. 


0 XXI, R 3 —The Committee have Introduced words in order to conform to the J*“ 
gnage ol the Indian Limitation Act, 1877, aa emended 

O XXM. n S(S SCO) -Though o. th. word unod lo th. Cods 

Code of 1877, in tho Bill of 1877 the word and ie used, and It appears to tUe oo 
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cle^r th&t IS roquii^ by tbo context If and u not used then tbs coutrasti with the precei 
log 8d«.(icn IS lest. 

Tbe cxplanahon esD bo omitted Laving regard to tbo definition of legnt represcnlativo 
issettod by tbo Committee 

0 SSIII U 3 — The Committee base considered it expedient to alter the language of 
S. 37S so as to recOaniae tbo power of a Court to onquiro into and to record a disputed compromise 

0 XiJ 11 1{3)(S 3S0) — The Committee have delated tbe last words of this sub rule 
because the nature of the suit excludes the possibihty of tbe propotly in suit being immoreable 

0 XXIX li 3 — Tbo Committee ba\o enlarged tbe language of the Code so as to allow of 
service by post on corporations having a registered office and by thesa means the lula is brought 
into line with the provisions of tbe Indiia CompaoiM Act Companies authorized to sue end be 
sued ID the name o! an oflicer or of a trnaioo must be very few if indeed any exist and they do 
not appear to the Committsa to call for spe lal treatment 

0 .YTT li 1 — The Committee have adopted with the necessary alterations tbs Cnglish 
procedure in relation to suits ngainst firms This new procedure bos been In force for some 
time in tbo Presidency towns of Calcutta and Bombay and has worhed satisfaotorily 

It IS hoped that its general application will bo found usefnl by tbe meroautile oommunity^ 
lor tbe rules remove technical obstacles which under the present procedure mav eeiionsly impede 
this class ol litis where a partner has died 

0 XXSII B 3(4) — Ibis IS based on S 443 Tbe Committee tbinh it neceaaaty to ensure 
that notice should reach ooe isterested to tbo minor e welfare and this rule aims at seouriog 
thiBiesalt The form of application sod of notioo Uo conformity with this sub rule will be in 
eeited in the schedule ol forms 

0 XXXII li 9 — Tbe Committee think it expedient that where a guardian insists on his 
right to be appomlod next friend m tbe place of another there should be power to requite him to 
become liable or give security for costs in the suit previously incurred 

0 XXXII H 15 —Tbe Committee have oxloaded this rule so as to covet the case of a 
person locapacitalcd from protecting bis interests by reason oX his mental weakness or of bis be 
lag a deaf mute 

O XXXIII B 1 (S 401) — Tbo Committee have not presened B 402 In the light of 
tbe case law it 18 misleading so far as it suggeststhat a suit will he for loss of caste or abusive 
language and they can see no sufficient reason for Withholding from a pauper a right to sue aa 
such in respect of defamation or assanlt 

O XXXIV R 1 — The proviso to S 65 of the Transfer of Property Act 1882 has given 
rise to certain doubta which the Committee have sought to remove by substituting for it 
the words now added with a view to making it clear that a person not a party is not bound by a 
decree [Rai i Nath Rat v Laehman Ram (L B 3 I A 193}] 

The explanation has been inserted in order to remove doubts which have ar sen from the 
conflict of authorities on the point 

0 XXXIV I? 2 (i) —Tbe Committee have mserted the words if necessary before re 
transfer as according to mutassil practice a re transfer is not oidinanly required and they tbmk 
this practice should not be altered 

0 XXXIV R 3 — The Committee have omitted the provision aa to the defendant paying 
money to the plaintiS They tbmk it better that m every case be should pay it into Court 

0 XXXIV , R 9 — This rale 18 new It is a recognition of existing practice and remedies 
an obvious omission in tbo Transfer of Property Act 1692 
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0 XXXIV , R 11 — The Committeo haie loscrted thisr ule ja compliance with the tog 
gestion oi the Prny Council in Qopi l^nratn Khannav Bansidkar (L R 32 1 A 123) Thu 
clause was in the Transfer of Property BUI, bul was omitted by the Select Committee on thit 
Bill on the ground that it ought, to find i place m the Civil Procedure Code 

0 XXXV, li 3 — The Committee think that the institution of the interpleader suit aflordj 
a sufScient reason for the stay of other litigation in reference to the same subject matter and they 
ba\a modified S 476 so as to give efiect to this view 

0 XXXVII, II 1 — As Chapter XXXIX of the Code is transferred into rules, the Coo 
mittee have not reproduced paragraph (c) of S. 538 is its appropriate place will be in rules under 
the Presidency Small Cause Courts Act, 1882 

0 XXXVJI R 2 — The explanation to S 632 was inserted to negative the eflect of the 
meaning, as it stands, is obscure The Committee have 
dded words m the body of the rule which will remove 
, _ _ 1 aimed 

0 XXXVIII, R 6 (S 493) — The Committee have omitted the words “property withm 
the jurisdiction of the Court,** as they have caused a conflict of decision and they thmk, as a 
matter of policy there should not be the resttlclion these words suggest. 

0 XXXVIII, R 13 — This rule represents the views of the Government of India as ex 
pressed in the former Bill. 

0 XXXIX, R 0 — Words have been added to section 408 so as to empower the Court te 
order a sale of securities where that state of the market requires such a course 

0 '—Having regard to their standard of efficiency, the Committee see oo rca«oa 
withhold from Subordinate Judges the power to appoint Receivers They therefore propose that 
S 505 of the Code should no longer be retained, for its effect m practice is often to defeat tbs 
purpose for which an application is made 

0 XLI — 'S 551 of the Code has been omitted as unnecessary. 

0 XLI, R S(S 545) —The Committee baac added words to S 545 in order to make it 
secution can be stayed by an Appellate Court , 
the more necessary to have an express power to 
_ g {Dalktsben Sahii v Xbugnu, (I L R 31 Cil 

722)]. The Committeo have introduced expres” words authorizing an cz jiiarfe stay, as the set! 
lor such an order constantly arises in practice 

tlec bare modified this rule in order to make it 
3 property has previously been taken in execution [Ste 
, . (I L R 33 Cal 927)] 

0 XLI,R 7 — The Committee have added this clause to meet particularly thecas* 
where the litigant does not quarrel with the dccreo but appeals from an order passed in 
ticn of that decree (I L R 28 Cal 734) 

0 XLI,R 23 — kftoc duo consideration the Committee have thought it safer not to s*'® 
legislative sanction to the views enunciated in IZa5s6 DaJJish v Baltlco Prasad, (I L R 23 t 
107) The power of reversal and remand is liable to bo abused, while the procedure under S. S’" 

13 free from this liability and at the same time furnishes an cficctual remedy. 

The words at the end of the rule have been added to clear up a doubt which is stated by 
the Select Committee to exist as to whether evidence recorded at the original Inal can be uo® 
on the trial after remand 

0 XLI, R 34 — The Committeo consider it most important that an Appellate Court sbouid 
have the fullest power to do complete justice between the parties 

The ilhulntion indicates a type of case for which provision is intended to Ic made 
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0 XLII 2? 1 (I)— The cslcusioii of time for tho pijmeut of mortgage money is 
obviojaly of much greater moment to the mortgagor than to the mortgagee Therefore 
the Committee hate {roiiJcd for au apteil from an order refusing but not from an order grant 
mg an cxteu'^iou of lime. 

0 XLIII, i? 1 (S 532) — \\ord< ha\o been added to avoid the couclu'iou at \Nhicb the 
Madras High Court has rccentlj arti\cd(LLB SC Mad 3G9) 

O \Lr, it 1— The "olds or the constnictiou of a document which construction 
mav adcvt the merit' ' have U<.u omitted as they npicit to be sufhcientJy eo\eicil by the power 
to refer my question cf law 


NOTES ON SCHEDULES 

SCUEDULE IV 


The Committee have amended S 22 of the Limitaliou Act to supply au omission which 
has been noticed h) the High Courts samc)> the abseucc of any provision with regaid to a 
devclutioa of interest j riidei ti hfc where it tales place othcrwi'e than by reason of death The 
>«caQii as amended will include not only ca«es m which o devolution of interest lakes place 
p^ndsiife life owing to death but aUo toother eases m which such desolution occui« 

The Code [S 312] contempHtes the confirmalioti of a sale of immosiblc ptoiort imine 
diatcly on the expiration of’ the thirt) days allowed by Art ICd of the Limitation Schedule 
But the period ‘sllowcd for an application to 'et aeide a salo on the ground that tho judgment 
debtor has no eilcabla interest therein is sixty days [Art 172] The result is that in some 
pEONinces the condrmatiDD of a sate IS delayed for sixty days whilst in other Ptovineos 'ales 
which have been already confirmed ace liable to be eet aside The Committee think that lu the 
matter o! limitation an ipplicatiou under S 313 should le brought into line with an application 
under 8 311 and they therefore propose to repeal Atliclo 172 and to amend Vrticle ICO so as to 
include applications under S 313 


SPEECH 

OF 

The Hon bis Mr ERLE RICH \EDS 


The Hon ble Mr ERLE RICHARDS — Aly Lord I have the honour to present the 
Report of the Select Committee on the Dill to consolidate and amend the laws relating to 
the procedure of the Courts of Civil Judicature and aimexed to it a copy of the Bill in which 
the amendments suggested by the Committee are shown lu italicised type 

It will be seen from these pipers that the Committee recommend no alotocations of a 
radical kind in the Bill as settled by the Committee which sit at Simla during the past summer 
There ate a number of amendments of detail suggested which taken together eScct j. substantial 
improvement but the mam lines of the Dill have been accepted 

Tho principal feature of novelty in the Bill is introduced is the re arrangement of the 
clauses and the relegation of minor provuions to a scbedulo which can be amended or added to 
by High Courts subject to the advice of Rule Committees The proposal has met with general 
acceptance Local Goicrnmesta and High Courts are at one in thinking that it will efie-t a 
valuable improiemcnt lo the machinery of our civil procedutc and the Committee agree vnrh 
them 

“Two amendments have been lotrodnced in that part of the Bill which deals vnJ: Jiz 
rule making power The first is the lu eilion of a proviso that Rules before being made ure rs 



3218 


Noies on Scuedulls 


APP 


publubcd ^Mtll the ro^ult that under 3 23 of the Qeneril Clauses Vet there srill be an oppocta 
nity for the public to criticise any proposals before they become law This suggestion iias put 
forward by the British Indian Association and the Committee think that it is one of tsIus 
7be second change is in the compoaitlon of the Buie Committees It has been pointed out that 
the Rule Committees ought to hare among their members some gentlemen m touch withmulaniJ 
practice The Bill as introduced proTidcd that one of (he Judges on the Commitlce should 
hare had mufassil experience but the Committee think that this in itself is hardly sufficicat 
They suggest therefore that there should be a Subordinate Judge on each Rule Committee sod 
that theie should be poner also to appoint a Vakil or pleader practising in the mulassil The; 
further recommend that the Bill should not come into operation at ouce on passing but that 
there should be an interval allowed in order that the public and profession may make them 
selvas acquainted with the new arrangement 

The amendments of the other provisions of the Bill do not call for any special meotioa 
on the present occasion Many of them are in tho nature of corrections or improvomenta ol 
drafting Since the Bill was introduced In this Council it has been once mora examined and rensud 

by some of our colleagues and the criticisms on it have been carefully considered and digested 

in the Legislative Department In that way the work of tho Committee has been much lessened 
This IS the fourth Committee which has now deliberated on ciiil procedure and it is safe to sa; 
that there Is no conceivable point which has not beeu fully discussed during thoaa delibcia 
tions I would point out my Lord that the present Committee like the Bimla Committee st« 
unanimous in their approval of this Bill * 
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V/e. tbo Ucder^igucd Members oi tbo Select Commitlco lo tvtiicli the Bill to consolidate 

1 'i . « . ■ •' I ' . ■ ■ I have 

I , • . . ‘ ubmit 


and of all the riigh Courts in India In our cpioion it will gircaniuch needed elasticity to our 
Jadicial procedure lud mil enable minor defects to ta remedied as ihoy ari'a without resort to 
the Legislature, and we rc>.ommead il to tho Council W© have introduced two changes mto 
Part "X ol the Bill relating to the rule making powers In the first place we base provided that 
Rules mast be published before they are made . the result will be that 6 23 of the General 
Clauses Act will apply and tbit there will bo an opportunity for the public to ollci criticisms On 
any proposals for alterations of procedure bcfoie those proposals are finally passed into law Wo 
have also made a change in the composition of the Buie Committees It bis been suggested by 
more than ono outhonty that the interests of the motussil wets not sufficiently represented on 
those Committees as constituted under tho Bill We reo^niso the force of this ontieism and 
have aoeoidingly provided that there shall be a Subordinate Judge on each Rule Committee and 
that the Takil or Pleader on tho Committee shall bo enrolled, but need not be practising m the 
High Court, so that a Vakil or Pleader practising in the motussil will be eligible Wo further 
zeoommeud that the Bill shall not come into operation until tho 1st January 1009 in order that 
the public and the profession may have an oppoctunily of making themselves familiar with the 
re-arrangement 

3 11 e here carefully considered the cnticirzns on the Bill as introduced and the changes 

which we recommend are summarised below It will be observed that we do not advise any 
departures of importance from the conclusions of the Special Committee which met at Simla 
during the past summer That Committee had before it a mass of opinions from judicial and 
other authorities all over India dealing with every point ol civil procedure, and they arrived at 
their conclusions only after a careful consideration of those opinions We should not therefore 
la any case hare dissented from them without strong reason, but in our judgment those eocclu 
siona are right and we accept them Since the Pill was introduced it has been again examined 
and revised by some of our colleagnes and the crilicitmB on it have been digested m the Legisla 
Uve department By these means our deliberations have been much expedited 

CLAUSES 

Olawsf 2 (2) —The detnition of “decree” baa been generally accepted 

Clause 11 —We have restored the word •former' and have inserted explanation I on the 
suggestion of Sir Bhashyam Iyengar to remove a conflict of authority as to the moaning of the 
expression “former suit ” 

Explanation V has been omitted We think it u liablo to misconstruction and that the 
lew U well established apart from the explanation 

Clause 22 —We have omitted Cl 22 ol the Bill as introduced, as in our opinion it u 
unnecessary We think that sufficient provision is made for ttanafers under the succeeding 
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which compelled applications to the Iligh Courts 
rict Coart This in our opinion merely duplicates 


Clause 25 — Cl 25 of the Bill as introdnced has been rendered unnecessary by the omis 
Sion of GI 22 We h'i\e accordingly Ukeu it out and have put in its place a now clause taking 
Po 'Ct for the Governor General in Council to transfer cases from duo Hi^li Court to ar other 

csbe 

loint 

^ - 5’7 

ol tbo Code of Criminal Procedure 1898 

Cfaiisc 31 — The words not being a decree for the onforcement of a mortgage or charge 
haio been omitted m this clause and else vhero m order to make }t clear that a decree for the 
r't>ri!cnt of moucy does not include a decree lor sala m enforcement of a mortgage or charge 

• 0 has obtained on infcrtni altachuieiit 

1 the determination of the attaclitcent 
?0 altered this clausa according!} There 


Clause 51— Me haio added a power to ciccute a decree by appointing a reecner oaths 
sUoS^stioo of the Advocate Ocneral of Madras 

Clause 51 —M 0 have restored S 265 of the existing Code It has been pouted out that 
the piovisiou lu the Bill as introduced was opposed to the practice m gome provinces under 
vvl ich all partitions of laud pajug revenue to Government are ofiecUd by the revenue authori 
t 09 


Cfaiiso 55 —Wc have carefully considered the provision as to breaking open dwelling 
houhcs and have come to the conclusion that it should bo limited to dwelling houses in the ocea 
paniy of the judgment debtor 

OfaujC 57 —Sub Cls (2) to (C) have been relegated to Buies (0 'X 'Cl H SO) 

Cfaitse SO — The remaining provisions As to the release of judgment debtors have been 
brought up from the Buies and incorporated in this clause 

Clause CO (1) [g) — M o have omitted the words military or civil because they appcit to 
he of no value The word pensioners ol itself covers evory class of pensioner 

The exemption has been eslcnded so as to cover pensions granted out of my service family 
pension fund notified in that behalf by the Governor General in Council 

Clause CO (l) (1) — This has been extended at the rcijucst of the Government of Burma 

Clausa Cl — Tbo woids bo exempted from liability to attachment or sale in execution cf 

a decree have been substituted for the words be released from attacbnicut and shall bo free 
ftoni liability to sale in execution of a decree m order to make it clear that the exempt' 
extends to produce which has been hypothecated 

Clause 62 — has been brought into lino with Cl 55 as now amended 

Clause GG (1)^ — The wording has been altered on the suggestion of the Hon Lie Mr Juitl e 
A kman so as to put the meaning beyond donbt 

Cla is« 79 (2) —This saving was accepted by the Select Commilica of IDOJ and we thluk 
It desirable to have it in the Bill in order to avoid posstUo doubt 

Clau e 92 (l) —It has been suggested to us by several aulhonlics that Local GovetnDr“t* 
sli luld bo cniiQwcred to invest Courts subordinate to Eistikt Courts with power to try c* * 
Under this clause ar d we think that this suggesUoa should bo accepted 

Tbcuccoiarj words have been added 
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C’jusi % (3) oI tbo Bill as mtroduccd his b«-en omitlod Thoeiselawou the subject la 
fiuSicienlly clear and considerable oUjectiou lias l-cen talcu to the 'ub clause 

C iiu'f Os — The wording of the jiroTi o has been altered it now deals onl> with tho dec!" 
tion oa the fMiit of law referred 

Cltusf lOf —Sub (CJ ) (1) (') hia Urti added in Older to gi*e i right of ippoal against tlia 
dei-i wa of the Court on a siK^-ial case this is in tccordance with the recomucndation of tho 
Spe lal Comuiittce lut appears to haao Keii omitted from the liill by mistake 

C/5M‘r 10' — 'Sub Cl (1) Is new Uc think it desirable to haao m tho bodv of the Code a 
general proauioii about the powers of an appellate Court 

C ansf 131 i* ne" It supplie> au omissioi 

Cfau'cs 113 a»id 143 have been brought up from the Rules IVo think they should bs in 
the body of the Code 

C <iuv 141 — Sub Cl (2) has bten added on the suggestion of the Calcutta High Court 
\\c apree that re titulion which «a\ be obtained i «• application under this clauso should not 
Us made the subject t ‘efitratc suit 


SCIIEDLIL I 


OrJfr t 


Rulfi 1 and 3 —The words act or hare been added before the word traijsietioij 

JIhIcS— T hi has been ataplttied so as to bring It into fine with R 1 

Rufr 5 —The word« cause of aciiou base i«eo struck oul 
They base given rise to considerablo difficult^ m England 

JJo/rS— IVe hare on she sugge^tioo of the Adiocate Ceneraf ot Madras added the 
words 'or for the benefit of after (he words oi behalf of . 

Order lU 

Rule 1 (3) — 0 have adopted the alternative draft suggested by the bimla Committee iii 
their report 

Order 1 I 

Eufe IS —We have substituted the words he shall not be permitted to amend 
as the case raai be the words cueh oider to amend become void 

Older MI 

fliife 17 (1) —Otj the suggestion Of the Brttuh ludinn \ssociatlou the word account* 
has teen substituted for the word book 

Older IS 

Rule i — We base struck out the provisions about limitation contained m this rule 
These provisions 'vill be incorporated ua the Bill lo consohdafo and amend the Limitation Vet 

Rule 13 —We think it necessary to provide specialh for ca^es m which it mav not be 
possible to '=et aside tbe decree as against the applicant onlv 

0/dfi SX. 

Rule IS —This Rule has been altered so as to correspond with the amended Cl 54. 
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Order XXI. 

Rule 1 (2) — This sab lule has beca laseitod oa the ajggostion o£ 'the British ludis Aseo 

fttion 

Ruhl — The words “or oi the junsdictjon ot the Court which passed it” have b«o 
omitted Inoucopimon a Court executing the decree ot another Court ought not to go into 
any question as to the jurisdiction of the Court which passed it 

Hide 20 — This Rule 13 new It is inserted in order to make it clear that the piorisioQs 
as to cross decrees and cross claims apply to the case of mortgage decrees The Rule also makes 
it clear that the expressions “decree tor the payment of money” and other similar cxprossioa> 
m the Code do not include a decree for sale in enforcement oi a mortgage ot charge 

Rule 45 —We have decided to recommend the omission of this Rule from the Bill It 
was taken from, the Bill of 1203 hut mot with oonsiderahle cnticism, and strong ohjoction has 
been taken to It hy the Madras Board oi Bevenno and the British India Association In oar 
opinion the procednro prescribed in this Rule is cumbrous and there u ould be little or no practi 
cal advantage from it 

Jlufe 90 — The words 'or fraud • have been added after the word ‘ irregularity “ 
We think that the existing law as contained lu 8 311 of the present Code is deiootivSi th» 
omission m the section to refer to fraud as a ground tor eclting aside a sale having lod some 
Conits to bold that an order on an application selLiog up fraud as a ground for relief is, 
unlike an order made on an application under 8 311, a decree end open to second appeal 
This result, which often involves a considerable prolongation of these proceedings, » m ocu 
opinion undesirable We think that applications for the setting aside* of sales should, so 
t» as the procodure appUcable to them is concerned, stand on the same tooting wbetbsr tbsj 
are based on the ground of irregularity or on the ground of fraud 

Rufcj 95 and OC ■‘-We bavo struck out the provisious about limitations conumed m these 
rules Wo agree with the Hon’blo Mr Justice Miller that it would be more appropriate to 
iDCorpornto them in the Limitation Act. and we have suggested their incorporation m the Bill 
to amend and consolidate that Act which is now before Council 

Order \.\I/ 

Ruler 3 and 4 —Hr 3 and 4 have been amended so as to provide that if no apphcatioa 
for substitation is made within the time allowed by law the suit shall abate Wobavaslroc 
out the provision that the Court may make an order doclartng the abatement as in our opiei^o 
it is unnecessary and likely to give rue to difficulty 

Rule 6 —The provision as to ante dating the judgment has been struck out and m 

etead we suggest a provision to the eSoct that tbo judgment shall have the same force aco 

effect as if it had been pronooncod before the death took place In out opinion this is all tks 
18 required 

Order XXXIV 

Some of the Rules in this Ordor have been ro drafted 

The Transfer of Property Act docs not contain any provision for the passing of * 
decree in cases where payment is mode in nccotdaoco with the terms of the preliminary 
This IS in our opinion an omission and wo have provided in Br 3 ( 1 ), 5 (l) and 8{l) f'’’’ 
passing of final decrees la such cases 

W o approve of the proposal to repeal the provisions of B 99 of the Transfer of 
Act Wo think that those provisions bavo worked considorablo hardship and are no* f 
needed Tho first part of tho section enacts that o morlgagco shall not bring the morlg^S^^ 
property to sale otherwise than by Ia» * • . a o — * i , , t_ a 

preolndoa tho mortgagee from selling • , 

with the mortgage debt it la tn ' ' 

mortgageo to purchase the equity • , . „ , 

qnent to and distinct from the mortgage transaction, and we can see no reason wby it 
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uot t-e (quallv corapotcut to huu to Iiue it sold in sfttlsfactiou ot auy clajui trbich he may 
ha%e agamst the morlsagor i)|]couuct.tcd tkilli llie mortgage {Khtartijnial v Dittm I £1 11 32 
Cal 206, LifrJ v Fceif, 1002 A C ICl) In so far as it pii-cludes the mortgagee from 
sellmg the ^roivit) under a judgment for tbo mortgago debt it serves uo useful purpose 
We understand that the provision vvas enacted to proaout mortgagees from sumg their 
mortgagors ou the debt as such and lu execution selling the mortgagors interest in tho pro 
icrly aae however tbiub that 00 snch pio\i«ion «aa needed seeing that under the law as 
it stood prior to tho Act the Court neier alloH<*d the sale of a boro equity ot rcdewplioo under 
a judgment on tho covenant (Surd J «io« T Ilajeoomar 23 W R 187 Khtara Janal v Daim 
L L U 32 Cal 2 Hi) 

l»r«f«r it 

iiuk 4 — We haaa redrafted this lUle on the linea of S 18 (4) of tho Provincial 
lasolvencv \ei 190" W e ihinl that the fower to imprison receivers is too wido and should 
bo omitted 

Order \LI 

I-uU 21 \\< have strutb out this rule as in our opinion it u unduly restrictive 

Or Ur SLIII 

litUl W (. buggest ihai there should be appeals fiom ordcie jronouucinr. judgment 
against a jarta uudor Older \ III Itnle 10 Order X Rule 4 and Oidor XA I Rule 20 

The u orders art. uodor tho present law appealable as decrees but having regard to the dou 
Qition of a decree in tho Code they would no longer be appealable m that vtay and wo think it 
aewessary to make them appealable as oiderg We hate also given an appeal against an order 
made under Rale 21 of Order \I 

idp/aiidtccs —The forms biae been amplified and whoro necc «ary redrafted Wethink 
that as noav settled thev are an improvement on tho forms in tho j losent Code 

C Tho publication urdered bv the Council has been made as follows — 

In Lnghsk 


OaiftU 


DaU 

Gazette of lndu> 

Fort Saint George Gazette 

Bombay Goserumcnl Gazette 

Calcatla Gazette 

United ProMOces of Agra and Oudh 
Government Gazette 

Punjab Govcijiniciit Gazette 
liuima Gazette 

Eastern Bengal and ts«3iM Ovzettu 

Central Provinces Gazette 

Coorg District Gazette 

Siud Official Gazette 

~tb September 1007 

Isi October 1907 

Ird October 1907 

18th September 1007 

21sV September 1907 

27th Set tomber 1907 

26tU September 1907 

26tli September. 1907 

21st September 1907 

2od January 1908 

2Ctb September 1907 


In Ike rmweulars 

ProriTice 

Language 

Date 

Madras 

Tamil . 

Telgu 

26ih January 1908 

Tthand 28th January 1908 


Kanarese 1 

Malayalam j 

Tth January 1908 

BcuiUy 

Marathi 1 

Gujrati 1 

Kanarese J 

|- 29lh Jauuarj PiO’’. 
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Proiiiicf 

JjAiiguagt 

Date 

Bengal 

Bongah 

. 21st January, 1908 


Hindi 

17th December, 1907 


Un>a 

27th December, 1907 

United Provinces 

Urdu 

19th January, 1908 

Punjab 

Urdu 

I7th January, 1903 

Eastern Bengal and Assam 

Bcngab 

8th February 1908 

Coorg 

Kaiiarese 

Marathi 

^ 1st February, 1903 


7 We think that the Bill his not been so ilteied is to require re publication and 
recommend that it be pissed as now ameodod 

/ H ERLE RICHARDS 
\ MADHO LtL 
j H A SIM 

The 12t;i Fehruarv 1903 ) BASHBEIItRY GH09E 

/ 8 ISMAY 
( MG BAH TOO 
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Abklement 

•> /!<•'—/' Uh 0l pillj 



11' lie ree on ground common toseiernliei od< 
ipp».al again t 

II) AppeilLvsome of seaitll ilefen lints 
< o crouud comtnoo to ib 

022RU^ 3 

(ill Fffect o{ deitli of one of them 

O 22 B 3 ^ 2<» 
c. 10 1 041 K iN 8 

( Efle t of abiteinent 

111 ibitemcnt of appeal eBetfol on eio $ 
oljeticins OnB22Nl3 

(ill Death of parta before and ifler beanog 
E2e« 0 41B30NX 

(ill) Death of party before bearing of 
appeal— iailute to substitute legal 
tepre'entatiies— Decree to appeal ~ i 
^allalty 0 41E30N1 ' 

(u) Right of tespondent to insui on 
appeal being heard O 22 B 3 N 23 
( Execution proceedings | 

(0 Appeal against orders in eseculion— 
whether provisions as to abatement ) 
applv Oa2B12Nl 

Jii) Order in appeal from O 22 B 3 N 4 
(Ql (luardiaa ca es O 22 B 11 N 6 

(e Lower Court proceedings in 

i) appellate Court power of to declare i 
proceedings if lower Court to have 
sbited or to set aside abatement 

022B4KS5 I 

ill) Appellate Court power of to declare 
suit to have abated O 22 R 11 K 7 
(nil Appellate Court power of to interfere I 
with decision of lower Court on a 
mittei of setting aside abatement 

O 23 E 9 N 8 

tiv) Defendant dying after conclusion of 
hesring and before delivery of judg ' 
meut — PlaintiB appealing against 
decree — Appeal whether abates — Pro 
cedure O 22 E 6 N 2 | 

(It Aleigcr of rights of lespondeut and appellant 
by appellant being the legal representative 
of deceased respondent O 22 B 11 N 7 

(pi ‘Numerous parties 

(i) Several appellants, or several lespon 
dents— Death of one of them— When 
appeal can be continued without 
bringing on record the legal lepresea 
latives O 2'’ R 2 N 4 


Abatement — Appeal — Numerous Parties — {Conid ) 

(n) Several appellants — Death of one — 


0 22 B 11 N 2 

(j) Prince or Chief decree against — Appeal from 
—Death of Piince or Chief if causes 
abatement S 86 N 11 

(L) Principles 

(i) Applicability of proMSioas to appeals 

0 23 E4N3 0 23 RU 

(ii) Death of party — Applicability of pro 

visions to appeal 0 23 B 3 N 3 

(m) {Genetal) 0 23 R 11 N 1 

(1) PtOMsions applicable 0 23 B 11 

(m) BepresentatiOQ of several persons by one 

(i) Numerous respondents— Some allowed 

to represent others— One of those re 
presented dying — Appeal, whether 
abates OlBSKSi 

(ii) Numerous respondents— One of them 

allowed to represent the others — 
Death uf such respondent— Whether 
appeal abates 0 1 R 3 N 24 

(u) Represeiitatne suit— Suit for wakf properties 
0 22 E 11 N 3 

(o) Substitution of legal representatives 

(i) Abatement against one of the respon 

dents— Whether his legal repreaenta 
tivecan be added as respondeat after 
limitation for bringing him on record 

0 41 B 20 N 4 

(ii) Legal repiesentatives— Failure to im- 
plead— Efiect — Appeal— Power of ap 
pellate Court to add respondents 

O 22 B 4 N 20 

(ill) Two appeals against the same decree — 
Impleading of legal representatives in 
One appeal — Whether enures for the 

1 22E3N3 
I { 22R3N3 

0 22 R 11 N 8 

Cause of 

(a) ApMal — Guardian of minor party — Death of 

-Whether appeal abates O32R10N1 

(b) Appointment of new receiver in place of old 

msuit by receiver, if causes abatement of 
suit 0 40 R 1 N 40- 


C V C. 404 A 405 
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Abatement— Cause of— (Conid ) 

(c) Death ot next fneud of minor pfamtifl — 

Whether causes abatement O 32 R 10 If 1 

(d) Whether dismissal of suit wherem property 

IS attached before judgment causes abate 
meut of claim suit in relation to attachment 
0 38 R 9 If 1 


See also Costs 

(a) Appellate Court, power of, to award cools — 

On abatement proceeding 0 22 R 3 N 2i 

(b) Costs ou abatement of suit S 35 N 1C 

(c) Costs out of estate of deeeased — ^Whether 

appellate Court can order to such effect 

S 35 N 21 

(d) Costs wheu Inay be ordered out of estate of 

deceased party S 35 N 24 

^e) I’ower ol Court to award costs on abatement 
O 2i B 3 N 21 

(f) Suit abatement of — Costs — RecoTcry of, 
from pUiutiS s lepreseutatne — Abatement 
subsequently set aside— Right of ropreseu* 
tatue to refund ot costs S 144 N 3 


—Death of parti 

(a) Death when causes abatement 

0 22B3N2, 18 

(i) Death of plaintiff, when causes abate- 
ment ot suit O 22 R 3 

(b) Defendant— Death of 

(i) Effoet— Procedure O 22 R l 

(c) Effect 

(i) Death after case IS referred to arbitra- 

tvoa-Effect Sch 2 P 1 N IT 

(ii) Deith of parties peodtug renew — 

Effect 0 47 BINS 

(111) Death of partv— Rights and liabilities 


Abatement— Death of party— Stage at which death 
occurs — {Contd ) 

(iv) Death of patty after hearing and before 
judgment — Scope and applicabilitjf of 
Rule 0 22 R G N I, 2 

(y) Death of party between conclusion of 
hearing aud pronouncement of judg- 
ment — Effect — No abatement 

0 22H5 

{ti) No abatement by reason of death after 
decree 0 22 R 1 N 2t> 

(g) Sunnal of right to sue 

See also Cause of Action. 

(i) When right to sue sun ires 

0 22 R 1 N 4 to 15 

(h) Wheu does not cause abatement 

0 22 R 2 and Notes 

(i) Death of party, when does not cause 
suit to abate 0 22 R 1 

Effect 022B3N 23 , 0 22 R9N3. 

0 22R4N17 

(a) Abatomeut of suit against some of the defen- 

dants— Withdrawal of suit thereafter with 
permission to sue again— Effect of perinis 
Sion 0 23 R 1 N 24 

(b) Al»tsment of suit— Effect on attachmoot 

before judgment 0 S3 R 9 N I 

(c) Bar of fresh suit ou same cause of action 

S H N 7, 106 , 0 22 B 9 

(d) Bar of fresh suit on same cause of action-’ 

Scope and applicability of 0 22 R 9 

022R9N3 

(«) Dismissal of suit as abated— -Effect— Bar of 
fresh suit 0 22B9 

(f) Res judicata— Whether abatement operates 
as res judicata S 11 N 100 , 0 22 R 9 N 3 


0 26 R 7 N 2 

(i) Pauper application- Death of applicant 
— Further procedure O 22 R 3 K 6 

(m) tTuuccessarj part} — Death of — Effect 
04tR4N8 

(d) Numerous patties death ol one 

(i) Death of one of seieral defendants — 

Procedure O 22 R 4 

(ii) Effect 0 22 R 2 and Notes 

(ill) Effect of abatement on the rights and 

liabilities of others O 22 B 3 N 23 
(iv) Several plaintiffs — Death of one of 
them — Procedure 0 22 B 3 N 5 

(v) Suit filed against soicral defendanU— 
One of the defendants dead— Power of 
Court to implead his legal topreseq- 
tatiso 022B4N19 

(c) Platutiff— Death of 

(i) Effect — Procedure 0 22 R 3 and Notes* 

(ii) SurMN il of right ol suit to defendant— 

Procedure 0 22 B 3 N 5 

(f) Stage at which death occurs 

ii) Death after hearing but before judgment 
— Effect 352N»;022R6 

(li) Death— \ftcr preliminary decreo and 


(a) Applicability of proTisions as to abatement 
022 R4N4.023H12 


(c) PrOMSious applicable 0 22 R 3 N 4 

(d) Rule as to abatement, whether applies tii 

execution proceedings 0 22 R 1 N 19 


-Extent of O 22 U 4 N 17, 22. 23 

(a) Death of one party — Rights aud liabihtits 

of fellow parties 0 22 K 3 N 2-> 

(b) Partial abatement— When suit abates par- 

tially with teferonco to subject matter ct 
roheU [)22B1N1J 

(c) Partial or total 0 22 B 4 N 

(d) When suit or appeal abates against deceased 

defendant or respondent alone , ,, 

O 22 R 4 N 22 

(c) Where oao of seicral defendants dies and 
his legal roircsen tallies arc not brought oo 
record O oj 11 i N iJ, dd 

— irirm. suit b} or against , 

(a) Death of jurtaer— bobstitution of legal re 
ptcsenlaliics— Necessity of n on n i 

O CO K 2 N 1 . 0 SO R * 
(t>) Solo proprietor, death of— Ncccs»ily of lo* 
pleading legal representatives^ 30 R 10 N 1 
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Abatement— {Confif } 

Guardian ca^es * 0 22 RUN 6 

Hindu joint familv smt by or against 

(a) Suit b) niauager of joint Hindu family — 
Death of manager pending suit— Contmii 
ante of suit O 22 R 10 N 9 

In olvcucy oi party 

bee also Insoncney 

(a) lu'olveiicy of party to icndiugcase whether 

causes ca=-e to abate O 22 R 8 

(b) lu'olyeocy of plnntifl >u pending case— 

hen cauics abatement O 22 R S N S 

Legal representative substitution of 

(a) Xpphcation for 

(l) Necessity tor O 22 R 3 N 7 

(ii) Rejection of— Effect — Whether smt 

ifiso /otf/iabates 022B3N26 

(ill) Pejection of — Whether causes suit to 
abate 0 22R3N18 

fiTj To yyhich Court to be made nhero 
appellate Court has directed addi 
tional evidence to be taken by lower 
Court 0 11B23N1 

(v] Whether Court can bring on record 
of Its own motion O 22 R 3 N 7 
lb)^eee«ny Int 

(i) Death of defendant— \\ hat orders can 
be passed by the Court before legal re 
presentatives are stibstitutod 

O 22 R 4 N 8 

(lO Dkath of party pending case— Devolu 
tion of interest on legal representa 
tive oy transfer— Wheincr legal repre 
sentative can claim to continue iho 
case in his capacity as transferee 

0 22 R 10 N 2 

(m) Deceased not a necessary patty— Sub 

stitution of legal representatives 
whether necessary 0 22 R 4 N 14 

(iv) Eailvire to substitute — When does 

not affect validity of proceeding- 
Pmy Council Appeal O 22 R 11 N 9 

(v) For continuance of suit O 22 Rr 3 i 
(ri) Heating of ease without bringing legal 

representatives on record— Effect- 
'S ahditv S99N2 

(vu) Impleading of legel representative m 
interlocutory matter— Whether will 
sate suit iioni abatement 

O 22 R 3 N 18 

(viu) Subbtitutioa where necessary— Sum 
val of cau«e of action— In whose 
favour the survival should be 

O 22 B 4 N 5 

(c) Period within which substitution should be 

(i) Addition of legal representatives — 

Subsequent to abatement — Whether 
and when permissible O 22 R 4 N 24 

(ii) Application for substitution of legal 

representatives after abatement — Pro 
visions applicable 0 22 R3N26 
(ill) Failure to substitute legal representa 
tives within period allowed by law 

O 22 Br 3 1 

(tv) Substitution of legal lepiesentative 
after abatement and before setting it 
aside— Effect 0 22 B 9 N 11 

(d) Principles 

022B3N18 


Abatement — Legal rspressalatire, substitution of — 

(Couff ) 

(e) W ho can be substituted as legal leptesen tatna 
■ (i) Application to be brought on record — 

Impleading of another person not the 
applicant as legal repieseatative— 
Legality 0 22 R 3 N 2o 

(ii) Claim to be legal lepresentalive-Ee 
/erring claimant to a separate suit — 
Legality 0 22 R 3 N 25 

(ill) Death of defendant — Some person ex 
coiicessis not an heir of deceased 
defendant <iubstituted — Procedure to 
be followed O 22 B 4, N 8 

(iv) Two or more legal representatives— 
Pnuciplea O 22 R 4 N 9 

■ Marriage of party effect of 0 22 R 7 and Notes 

Alecger of rights of both sides — In the same person 

O 22 E 11 N 7 


Order as to 

(a) Court by which abatement can be declared 

to have taken place 0 22 R 4 N 25 

(b) Order directing abatement— Keniedy against 

order 0 22 R 4 N 29 

U) Order for abatement whether necessary 

0 22R4N17 

<d) Order for abatement whether necessary 
before setting aside abatement 0 22 R 0 N 9 

Personal actions— Principles 0 22 R 11 N 2 

Ptinciplee 0 22 R 4 N 3 

Privy Council Appeal 

See dtso Prtvy Oounctl J.ppeal—Deaih of parUsi 
peithiij a} peal 

(a) Applicability of provisions as to abatement 

to Pmy Council appeals 

0 22 R4 N19, 0 22 Rll N9 

(b) Death of respondent pending appeal— Vali 

dity of order in appeal 8 112 N 6 

(c) Power to order abatement — High Court, 

power ot pending Privy Oouneil appeal 

0 4o R 13 N 12 

Pioceedioga to which provisions as to apply 

(a) Person against whom insolvency petition 

piesented dying pending petition— Whe 
thet proceedings abate 0 22 General N 2 

(b) Pforeediags after prehminaty decree and 

before final decree 0 22 R 12 N 1 

(c) Proceedings for ascertainment of mesne pro 

fits O 22 R 12 N 1 

(d) Proc-eediiigs for final decree in mortgage suit 

0 31R5N29 0 31R7N3 

(e) Proceedings to which rule requiring subsli 

tution of legal representative applie-, 

0 22 R4N2 

(f) Refcrenoo toarbitration— Effect of death of 

party S h 2 p i N 17 

Public trust suit relating to 

(a) Suit undur S 92 S 92 N 30 

(b) Suit under S 92 — Death of one of the 

pluntiQs — Right ot survivor to carry on 
suit S 92 N 3 

Representative suit 

(a) Death of ouB of the deiendauts who repre- 

sent a community— Whether his legal 
represeutative must be brought on record 

01E3N21 

(b) Death of ona of the plaintiffs — Effect 

0 22R2N2 

(c) Whether abates on death of one of the 

persons represented 0 1 R 8 N 
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Abatement— Repreacnlalive suit— (C omM ) 

(d) Whether abates on death of plamtifi 

. 0 1B8N24 

Setting aside • 

(i) Application for 

(i) When application for substitution ol 

legal representatives can be treated 'is 
an application for setting aside abate* 
ineut 0 22R9KC 8,11 

(ii) When not nece5«ary — Application by 

legal lepresentitiie of respondent 
wishing to come on record — Whether 
iiccessarj to sot aside abatement of 
appeal 0 22R9N5 

(b) Court which can set aside O 22 R 4 N 25 

(i) Appellate Court O 22 R 9 N 12 

(c) ESect 

(i) Bci ival of cause of action for suit 

O 22 R 9 N 10 


(uj Whether attachment before judgment 
which is withdrawn on abatement is 
revived O 38 R 9 N 1 

(d) Essentials — Formal order of abatement, 

whether necessary before setting aside 
abatement 0 22R9K4 

(e) Grounds for 0 22 R 4 N 7; O 22 R 9 N 8. 

0 22 B 9 and Notes 

(f) Legal representative, substitution of before 

setting aside~*Fermissibility 0 22 R 9 N 11 

(g) Nature of order— Refusal to set aside— Order 

of — Whether one aSecting decision on 
merits S105NC 

(h) Notice to other side— Necessity for 

O 22 R 9 N 4 


0 22 R 3 N 23 

lir} Scope and applicability of Rule as to 

0 22 RON 2 
2 R 9 and Notes 


_ pending litiga 

tion O 22 R 10 N 2 

Accounts 

- — Accounts stated, meaning ol S 9 N 30 

RooVs ol account 

See also . Ludence— Account Lool a 

(a) Attachment, exemption from, lubilits to 

S CON 11 

(b) Copy of entry in— Aerification by Conrt of 

correctness of copy O 7 R 17 

(c) Evidence use of, in 

(i) Account booVs as ; rimn facte osidence 
of truth of mattern therein contained 
—Power of Court to direct account 
boobs to bo taken as such i>rnua facte 
ctidenco O20U17 

(li) Adniissioii cf looks in evidence— Substi* 
tulion of cop> of aocounts for originat 
-Indorsements to be made on the 
cojiT admitted O 13 R 4 

(d) I xccutUig Court, power of, to lake posseasion 

ol Looks to prevent judgment debtor from 
plavlng fraud 0 21 B 41 N 5 


Accounts— Books of Account— (Confd ) 

(e) Production m Court 

(i) Account, entrj in, suit on- Production 
of accounts at the time of filing suit— 
Procedure 0 7 R 17 

(n) Account, suit on— Production of ac 
count at the time of filing plaint— 
Failure to produce— Effect 

O 7 R 17 N I 

(ui) Bankets’ book, suit on— Exemption 
from producing original in Court 

O 7 R 17 N 1 

(u) Interloeutorj order for production 

S 91 N 7 

(v) Production of originals in Court 

0 7 R 17 M 

Conimf«sio« for examination or adjustment oi 

0 26 R 11. 12 

See also Commtatson 

(a) Power of Appellate Court to issue cominu 
siou 0 41R27N1 

Decree for 

(a) Whether account may be directed to be taken 
in suit for mouej 0 7 R 7 N 2 

losMction of 

(a) Bight of— Caste property — Aocounts of— 
Right to inspect- Euferceahility in civil 
court SON45 

—Liability to account 

(a) Accounts of paitneisbip- Right to claim 
accounts— Right of holder of decree against 
partner in firm 0 21 R 49 N 3 

p 

R 
S 

0 401112^-*^ 

(e) Trespasser not liable to account but liable 
for damages 0 20 R 16^2 

— —Mutual accounts, meaning of SON 30 

-Order for 

(a) Order directing accounts to be taken m 

administration suit — Whether such 
one lu execution or in suit S 47 > 31 

(b) Ordor directing party to render accouct* 

within certain time — AVhether fnjunctW" 

IS enforceable as such O 21 R 32 h 0 

■ - Re opening of Receiver a accounts O 40 R 4 1’ 7 

Settled accounts O 20 R 17 N 2 

Suit for 

See also Partnership— Suit for disscUtiot 
nnd nccouiits 

(a) Cause of action— Suit /or amount duf 

Debtor acknowledging existence ol epea 
•vnd current account — Acknowledginentlof. 
uishes cause of action 0 C U 4 ** * 

(b) Costs of S 35 N W 

(c/Dcrrre in _ 

. 

ot 

— Suit for — Decree lu— Form ana 

(li) Accounts, directions as to — _ 
giro direction In preliminary 
Lficet O20R17^3 

(ill) Form and contenli O 20 Ilr 15, 


(c) 

(d) 
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Accounts— Sait lor— Bccrcc m— -{Co»/J) 

(iv) Preliminary decree eflectof 

O 20 B 16 N 2 

ir) rreliminjrv decree— railuro to pass — 
Eflect 0 20B16N3 

(m) Prcliminarv decree, i<ibcu may be du j 
pen ed with O 20 B 16 N 2 

(vij) Preliminary order declaring rights ol 
parties — BTietlier should be drawn up 
as decree S 2 (2) N 8 

(d) Delendaut right of in such suit 

(]) Right ot defendant to be trancpo&ed 4a 
plamtiO and continue suit 

O SOB 15 Ns 

lu) Right of defendant to hare deciee 
pa sed m bis fayour for balance found 
due to bun 0 20 B la N 5 

O 20 H 16 N 3 , O 20 B 19 N 3 
(ill) 1' itbdrawal of «mt Defeudant yeish 
ing for continuation of suit — Proper 
procedure O 20 B IS N 5 

(e) Interest whether allowable b 31 N 10 

(f) Jurisdiction 

(i) Pecuniary juriadictiou— Power to pats 
decree for amount m excess ot pecn 


0 20 B 17 N 3 

(ii) Power of Court to give special direc 
tions os to accounts 

O 20 B 17 N I 

(i) Mature ot suit — Whether suit for money 

08B6NS 

(]) Payment into Court — Of amount admitted 
to be due 0 21 R 1 K S 

(h) Plaint iorm and contests oi 

(i) Particulate of items whether necessary 

06B1B7 

(ii) Suit for money that will be found due 

to plaintiS on taking accounts — 
Contents of plaint 07 B 2 

(1) Principles 0 20B101t2 

(m) Splitting claim ot— Rule egiiD«t O2B2N10 

(n) Valuation— llodc of S JiiN U,.S96NjB 

(o) When lies S 9 N 30 

Acquiescence 

ice Fstoppel 

Acts 

• VI of 1553 1 leamtde 1 

■ XVIII of 1852 Preamble hf 1 

Act of State 

Civil Courts juiisdittiou of imegardto S9N57 

Civil Court power ot to interfere S9 27 56 

Meaning of S9N57 

Suit questioning— Necessary and pioper parties 

O I B 10 N 29 

Whether ioreign judgment S 13 , S J4 N 3 

Actionable claim 

Transfer of — Prohibition of Judge pleader, etc 

from acquiring interest m actionable claim 

031B73JJS 


—Resident of — Appeal from decision of — Reference 
to Bombay High Court yvhetber barred by the 
fact that the proceedings ncie not suit 

0 21 R 60 N 6 

Adjournment 

See also Appearance 
Cohts 
Heanng 

Adjourned date 

(a) Communicatioa of to parties or pleaders 

0 17 R 1 N 4 

(b) V' hether adjourned date must he informed 

to absent party 0 17 R 1 N 4 

Adjourned hearing Pioceduie at 

(a) Abaenca of patty 

(») A 

(ti)A 

applies 0 17 B 3 N 4 

(ill) Failure of defendant to appear on ad 
journed date— ESect O 0 B 6 N 1 
(iv)iailuie of parties to appear on ad 
journed hearing — Procedure 0 17 B 2 
(v) Failure to appear coupled with failure 
to perform the act for which time 
was eracted — Efiect— Procedure 

0 17 R 3 N 3 

(y>) Party absent— Pleader fox hma appear 
ing and reporting that he has no in 
struotioBb— Effect of 0 17 R 2 N 5 

(vii) Whether party ordered to appear per 
eonally bound to do so on date to 
which case is adjourned 0 fi R 3 N 1 

(b) failure to do act fur yvhicli adjournment was 


017R3 

(i ) Parties present at adjourned beating 
but defaulting m respect of some 
other act— Procedure 0 17 B 2 N 1 

(c) Principles 


02iR3N3 

Adjourned hearing attendance of witness at 

(a) Power of Court to order witness to attend 
oa adjourned hearing O 16 B 4 N 3 

Appeal 

(a) Adjourned hcarmg — Disposal of suit at ad 
journed hearing— Power of appellate Court 
0 17B3N7 

(bj Adjourned hearmg failure of appellant to 
appear at — Dismissal of appeal 0 41 B 11 

(c) Power of appellate Court to adjourn and 
direct addition of respondents 0 41 R 20 

Conditional order of 

(a) Adjournment— Non compliance with condi 
tion — Effect O 17 R 1 N o 

Costs of S35N 5 , O 17 IllN.5,6 

(a) Failure to pay costs — Dismissal of suit for 
such failure, whether falls under O 17 B 3 
017R3Nf 
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Adjournment — Costs of — {Contd) 

(b) Order lor payment before particular time — 

btriUag o2 of defence for default m pay* 
* ment O 17 B 1 N 5 

(c) Pauper suits, adjournments m 

0 33 R IG N 1 

(d) Refusal to adjourn unless costs are paid ttn- 

medntely— Legality 017R1K5 

- — Execution proceedings 

{a) Applicability of 0 17 

0 17R1N1,017R3N2 

(b) Execution sale, adjournment of 
See hiecuUon—Sdle 

Grounds of O 17 B 1 N 3, 3 

(a) Adjournment, right to, for filing 'written 

statement O 8 R 1 It 1 

(b) Next friend of minor plaintifl not doing Itis 

duty properlj 0 32R9N2 

(c) Non appearance of defendant due to insulfi' 

Pieut time allowed for appearance O 0 It C 

(d) Po-wer of Court to refuse adjuntument for 

surumouing witness Ol&BlKS 

—Holiday, adiourameut to 

(a) IVbether Court can proceed to dispose of 
suit On holiday 0 17 B 3 K 4 

—Part heard case— Principles and practice 

0 17 R 1 N 7 

—Principles 

(a) Adjournment on application of patties and 

adjournment made lor other causes— Pro 
Tision npplicablo 0 17 R 1 N 1 

(b) Adjournment otherwise than ou applica 
tion of parties — Provision applicable 

0 17 R 1 N 1 

(e) Application for adjournment 

O 17 B I N 2. 3 

(d) Power of Court to grant adjournment 

0 17B1 

—Sine the. 

(a) lYhen can be made — Plaintilf's default of 
appearance after prchmioaty decree 

03B8N3 

Administration 
—Letters of 

See Letters of AdmviisiratiOii 

Meaning of O20R13N2 

Suit tor 


(d) Costs S 35 N 17 , O 20 B 13 N 7 

See also . Costs 

(e) Uecreo in 0 20 B 13 N 7 

See also Decree— PreUrntnary and final—’ 

fdmiiujtrotiort— Drerrc in — Suit /or. 
(Orncctof O 20B13N7 

(ii) i otm and contenta O COR 13 

Cf) Uindu joint fimily, property of member 
of— Suil for iiIinmistratioD, whether lies 
in respect of such proj'trty 0 20 B 13 N 3 
(g) Jurisdiction S If. N a ; O 20 U 13 N 8 

(i) Vortion oi piopcrtj bequeathed b) tes* 
tator on public trust S 01 N 93 

(bMfcii ns of O 20B13N2 

(i) ilojo ot admlniitratioo O 20 It 13 


Administration—Suit for — Mode of Administralica 
— [Contd ) 

(i) Debt due to deceased by next of bin — 

Whether, when such debt is barred bv 
limitation, share due to the next of 
Vin can be withheld in satisfaction ol 
debt due from him O 20 R 13 \ 11 

(ii) Estate insufficient to pay all debts — 

Procedure 0 20 R 13 K S 

(ill) Priority among creditors 

0 20R13N7 

(iv) Provable debts and liability 

O 20 R 13 N 10, R 

(v) Right of creditors to prove claim 

O20R13 


(i) Suit for enforcement of claim agaiust 
estate of deceased — Jlubammadan 

0 20 H 13 N 4 

(ii) Transposition of O1B10K34 


(q) Iteceivef in 

(i) Payment to, whether discharges 
Ulity for debt due to beneficial owacj 
0 31R1^* 
roperty 
0 40 R 1 ^ W 
(ill) Property in Eeceliet's hands— Attacb 
n.atiiS OSlBSJiS 

(it) Receiver whether can bo dischaWj 
after pcclimmaty decree 0 20R13J<' 

(r) Satisfaction of plainliil’s claim pendiog suit 

—ESeet— Whether Court is bound to p«» 
decree for administration if defendant 
foto decroa satisfies plaintiff s claim 

O20B13^5 

(s) Scope of suit— Whether various acts ol 

maladministration may be sought t® , 
redressed in same suit 0 2 R ^ ' 

(t) Seennty for costs— If may be rciuired ho® 

plainlill O^tSRlMS 

(n) taluatiou for jurisdiction— IIow made 


(v) When lies 

(w) Who may file 


S Oo N IS 

O20R13>;^ 

uomaynio O20B13>5 

(ij Holder of decree against 

owner oi estate S 4i i' * 

Administrator. 

— — .4d bum 0 31 R 3 > 

-De son tort 0 31 B 2 > 

— 'I^crce agviBst .f 

(a) Go*admiDistrators — Decree against , j ,. j 

some, whether Linds whole eat »to S • 

(b) Liability of beneficial owner O 3l R 1 

(e) AVholher binds persons succeeding^t'Jj^'^ ^ j 


expcnscs-liilrrest ot hcTr In luch 

— Nature ol“'\holhcf saleaUe 
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A<iinin>str»tor — [Conld ) 

Eights auil liabilities 

{a) Vrtitrition referetico to — - Power to enter 
into igrecnient of refeteueo Seh 2 P 21 ^ 4 

(b) Lialihtv ol administrilor— For neglect to get 

in niiv 1 irt cf the property of deceased 

02R5N2 

( ) Po cssiou of administrator as legal repre 
seutauve O '•2 R 3 N 10 

Suit Iv or against 

(a) Parties O''0R13N5 5V 

(c) Ecncficianc whether must be made parties 

0 31B1 

(c) "Nc c ITT parties 031 B1 

(d) Nece nrv parties — Several admini trators — 

Whether and when all «honld join in the 
uit O 31B 2 

(e) ‘tuil bv administrator — \ftcrhis power as 

admim rator ha« come to in end bona/tde 
mi laVt, Power to sub tituto persons right 
fullv entitled to 'ue 0 1 R 10 N 3 

(f) Suit relating to propertv under idministr'i 

tor 5 manigement — Whether beneficiaries 
are uece'«arT parties to suit on mo tease 
O 34 R 1 N . 

Administrator General 
Costs of 

fa) lu idmii 1 tration suit S 35 N 17 

Ripht of 

(a) To prefer claim to attached property 

0 21 R 5S N 17 

Suitagainsl 

(a) Suit hr cieditor cf estate — Liability of 

Idmiaistntor General for costs S 35 17 3 

(b) Whether notice is necessary under S Ro 

S60K3 

Administrator General s Act 

(a) Petition under— Petition by tdminutralor 
General — ^ ctiflcation not necessary 

0CR15N X 

Admiralty and Vice Admiralty Jurisdiction 

(a) Asae^sois S 140 

fb) Co t» S UO 


I 


Admission — (Contd ) 

CoDstinction 0 12 E 1 N 1 

Effect 08E5N2 5.0 1'’R1N1 

O 18 K 1 N 3 

(a) Defenlant idmitting plaintiff sclaim— Whe 

thor summons nece=sasy 0 5 R L 

(b) '\rattcc admitted whether not in issue ' m 

suit S 11 N 12 

(c) Powet to direct payment or delivery into 

Court — Party to suit admitting that he 
holds the property as trustee or on behalf of 
another parly — Pow er of Court to order him 
to deliver the property to the other party or 
to pay it into Court O 39 R 10 

(d) Power to require proof otherwise than by 

admission — Failure to specifically or by 
necessary implication deny plaint allegation 
O 8 R a N 5 

(e) Proof by evidence not necessary 0 18 B5N2 

(f) Whether issue necessary for point admitted 

0 14 R 1 N 2 

Evidence as to 

(a) Absence of such evidence— Legality of deciea 
ou admission 8 115 X 12 

tb) Fact of admiss on— Whether appellate Court 
wU doubt statement ol lower Court as to 
fact cl admtit on having been made 

0 12 El N 1 


Failure to admit 

(a) Easily provable facts— Effect— Suggestion of 
weaLnesS of uaso 0 8 E 3 X 1 

Forms 0 12 E 5 


Heating admissions at 

(a) Ascertainment at first hearing whether al 

legations in pleadings are admitted or 
denied 0 10 E 1 X 1 

(b) Power of Court — To interrogate and get 

admisa on 0 10 E 4 X 1 

Judgment on 0 12R6X1 2 B C 

(a) Admissions unconnected with pleadings — 

Whether can be bas s of j i Igmcnt 

012ECX6 

(b) Application for judgment — By whom to ba 

made 0 12 E G N 3 

(c) Decision based on admission — Whether les 


CuiJP C pKsmMe N S S 06 If 3 

(f) Proceedings — Ship whether person 

01E3N3 

Against whom can be used 

(a) Admission 

(i) Lctween co defendants whether affects 
plaintiff and can be used as evidenca 
against plaintiff 013R2X4 

^ii) Bv failure to deny plaint allegation — 
Effect — Whether admission by one co 
defendant affects another co defen 
dant 0 8R5N4 

(in) By one co defendant whether affects 
other CO defendant O 8 R 5 N 4 

(iv) Of documents — • Admission between co 
defeudants whether can be ased as 
evidencoagainst plaintiff 012R2N4 
Appellate Court 

(a) Admissions before — Power of ai pellate Court 
to acton O 41 R 27X1 


Court 0 12 B 6 X 4 

(g) Whether Court can pass judgment on admis 

&iOQb made at fiist hearing oi suit in 
answer to questions by Court without 
framing issues 0 10 E 1 X 2 

(h) Whether dectee necessary 0 12 R 6 N 9 

(i) Whether suit can be decreed ou defendant 3 

admission where plaintiff faiR to appear on 
dale of hearing O 9 H 3 

Kinds of admissions that may be made 

O 12 R 1 X 2 

Notice of admission O 12 R 1 

Notice to admit 

(a) Admissions 

(i) Form of O 12 R 5 

(u) Made in compliance with notice — 
Proof of signature 0 12 R 7 

(b) Notice to admit documents 0 12 R 2 

{i> Co:=ts O 12 B 9 

(u) Form of 0 12 E 3 
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Admission — Notice to admit — Notice to admit 
documents — (Coitid) 

lni)Noii comphaiicQ witli notice— Effect 

O JSB2 

(c) Notice to admit facts 0 12 B 4 K 1 

(i) Forms O 12 B 5 

Object of 012K1N1 

PleadiDgSi admission by 

(a) Admission in pleadings, mode of 

O 12 N G B 3 

(b) Implied admissions— Failure to deny plaint 

allegations O d It S Notes ; 0 14 B 1 N 2 

(c) Notice of admission by pleading 0 12 B 1 

—Principles 0 12 B 1 N 1 

Suit, admissions after 0 12 

What amounts to - 09KSN7 


filed “ O 8 n S N C 

Who can make 

(a) Admission by companion of party— Whether 

binds party O 10 B 2 N 1 

(b) Admission by failure to deny plaint allega 

tions— Whether applies to persons under 
disability 0 8BSN8 

(c) Admission by legal practitioner on behalf of 

client— Effect O 3 B 4 N o 

(d) Admission on behalf of a corporation by 

ofScer of corporation— Effect 0 11 B 5 N 1 
(eUImoi 08B5N2: 012 BINS 

(t) Minor, suit against— WhoCher failure to deny 
plaint allegations amounts tosuchadmis 
Sion 0 6 B 5 N 2 

^—Withdrawal of 0 12 B 2 N 5 

Adverse possession 

— Adrerse possession of property for which roceiver 
has been appointed — Effect O 40 B 1 N 29 

•— Benami transaction 

(a) Eseeution ;^utchase— Adverse possession by 
teal owner against beuamidar — Effect 

8 CO N 10 

—Interruption of 

(a) Whether interrupted by deliTerj of symboli 
cal possession to the rigblfnl owner 

O 21 1135 N 4 

-Termination of 

(a) Whether attachment of properly under 
adverse possession puts an end to adverse 
possession O 21 R 54 N 11 ; O 21 K C9 N 24 
' When commences 

(a) In case of delivery of symbolical possession 
to the person agaiust whom adverse posses* 
Sion 18 claimed O 21 B 35 N 4 

Advocate 

Sie : Ltyal Practitioner. 

Advocate-General 

Icting Advocate General— Right of 

Govt of Ind Act S 114 
—Appointment of Qovt of Ind Act 8 114 

Consent of, to suit- Objection as to went of, whe- 
ther can be raised for first lime in appeal 

S91N4 

Information exhibited by S 79 N 9 

— rositionof 3 92 

Power of 8 02 and Govt of Ind Act 8 114 

la) Suits under Ss 91 and 92— Exercise of powers 
by Collector or other officer S. 93 i 


Advocate General— (CoiitcZ ) 

Pfe audience — Right to 

Govt of India let, SIUNl 

auisaacs — Rjght oi Gei-fni 

institute suit m respect of SOI 

I'ublie Trust, Suit relating to S9i 

See also Public trust 

Bight of. Advocate General to sue for admiabhi 

tion of Hindu Chanty 0 1 R lOh 1* 

Sanction of, for suit under S. 92 of the Code — 

Refusal of sanction — Whether Advocate 
General can subsequently change his order 

and grant sanction S92N9i 

Trustees m their suit omitting to a^k for certw 

relief — Advocate General, whethei can sue foi 
‘ it sobsequently 0 2B2^1l 

Whether Advocate General may be ordered to 

give discovery in suit under S 02 

0 11 R 12 and B13KN 

Whether Advocate General may Le required to 

hie affidavit of document m suit under Sw 
O 11 R 12 and a 13 Nil 

Affidavit. 


(m) For sending for and inspecting record 
ol other cSs. 

(b) Whether affidavit necessary for ap/jffi 
for discovery 0 11 B 12 and B 18. 


-Cooleiuof ' O 19 KlM 019 a| 

(a) Uatlers to which affidavits 


(b) Scandalous or irrelevant matter . v i 
fi) Effect 019KS>t 


ti) Effect 

'll) Procedure « ti « 5 v 1 

{c) Statements of belief 0 19 B 3 * 


Id) When matters of belief may be g $ 

.Co,„o, ■ 0”“’ 

See also Costs 

(a) Unnecessary matter— Costs of ^ ^ 

■Gouit-tee „ , , 

(a) Calcutta High Court, 3 

(b) If necessary Jo ti t V » 

-Cross-examination of deponent U IJ « • ^ 

(a) Power to order appearance of * P®, jj J 
cross examination ^ ^ 

•Documents, affidavit of ,, 

See also. ^ 

(a) Affidavit by party ordered to discover— * j 
of O 11 B 12 and B 13 ^ 


of O 11 R 12 anu iv - 

[h) Grounds of pnv ilcge, whore j > J 

forany document, to bo stated 

LssentiaU , O 1 J »* * 

Ilvideuco, when affidavit may be ly 

(a) Cases in which evidenco may tv j. _> 


affidavit , , _ -ft.jjui 

(b) Parties agreeing to take evidence^ 19 It 1 3 


-Effect 
{c} Power to ULo affidavit 
mgs to which applies 
—Interrogatories, answer to 
(a) locm of 


O 19 It 1 * 

Oil 
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Afiidavil— latcrrogatoiies, answer to— (C okW ) 

(b) \\ hetber evidence 0 11 B 22 K I 

ilaltcr of law 

(a) l&davit ou 0 12 R 1 N 6 

—Matter of record 

(a) >\ece'sity for aibdavits m matter of record 

0 19 R 1 N 6 I 

Meaning of S 139 2 . O 19 R 1 N 1 

(a) Dillcrcnce between aflidavit and solemn 
afliruiatioii S 139 N 2 ‘ 

Oatb of deponent who canadministeroath S 139 | 

Stamp if uece'sarj O 19 R 1 N 2 

\ etificatiQu of 0 19R1N1 I 

V« hen may be leqiaiied 0 19I12NltiO5 i 

(a) Power of Court to order itoof by affidavit 

of document sued upon O 19 R 1 N 7 

(b) Power to order any point to be proved by 

affidavits S30 0 19 R 1 

Who can give affidavit O lO B 1 N 1 | 

Agent I 

Authority of | 

(a) Aetinc and appearing Is for party I 

O 3 R 2 H 2 

(b) Appearance by— Recognised agent O 3 B 1 

fc) Arbitration- Ueferenee to beb 3 V 1 N 19 
W Defeci. in— Ettect 0 8B2N2.4 

(e) Extent of of recognised agent O 3 R 2 21 3 

(f) Objection as to, vrben to be taken 

03R2N4 

(g) Oiler to be bound by oath of opposite party 

—Poivei of Tccozmsed agent to make sneh 
oSer 0 3 B 2 N 2 

I 


041‘Bi'N2 

(ii) To represent party O 3 B 2 H 3 

(ill) To sign memo of appeal 0 41 B 1 K 1 

(j) Subsequent ratification by party if will 

validate act originally unauthorised 

03R2N2 

(k) \1 ben cannot act for party O 3 B l N 2 

IJecree against — How far binds ptine pal 

SUN 65 

High Court 

fa| Recognised agent if can apnear and act 
in High Court on behalf of a party 

L P {Cal) Cl 10 N 5 
(b) Bight of, to represent party — On the Oiigt 
iial Side of High Court S 119 

- Power of attorney 

See Poiier of Attorney 

■ Principal teiognised agent of — Suit through 

recognised agent O 3 B 2 N 7 

Principal, rights and liabilities in relatiou to 

(a) Accounts — Suit for — Between pnmipal and 

agent — lotm iml contents of decree 

O20B16 

(b) Agent retaining piincipal s moneys — Xiiabi 

lity to pav interest & 34 N 10 

I’rincipal, sui, by 

(a)llecree in favour of agent for benefit of 
principal — If principal can sue agent for 
transfer of decree to him S 47 N 16 


Agent — Pnucipal, suit by— (Coiifd) 

(b) Suit by piincipal against agent for accounts 
— Whether agent s claim of set oli is 
precluded by his not pleading it in his 
vviitten statement 0 0 li 6 N 2 

Process service of 

(a) Agent to accept seivice — Appoiutineut of 

0 5 R 12 N 4 

(b) Agent to receive process — Government 

pleader — Power of— To receive proi.ess ou 
behalf of Government 0 27 B 4 

(c) Service of p ocess on 

(0 Agent s right to refuse to accept serviea 
and appear in suit 0 3 R 3 N 1 

(ii) Efiect 0 3 E 3 

(lu) Parties themselves when there ate 
cecoguiced agents vvhether valid 

0 3 R 3 N1 

(iv) Provisions as to 0 3 R 3 

——Kecognized agent who is 0 3R2 

(a) Distinelion between lecoguued agent and 
authorized agent 0 3 R 3 N 4 

(h) Person carrying on business on behalf of 

UOD resident party 0 3 R 2 N 5 

(c) lersos looking after zamindati property of 
judgment debtoi vvbethei recognized agent 
for deposit under 0 21ES‘) 03R2N5 
<.d)Iersoi)S specially appointed to prosecute 
or defend on behalf of Princes and Chiefs 
S85 

(e) lersonal Avsistant whether agent of Col 

lector 0 27 R 2 N 1 

(f) Political agent appointed by Goveroment to 

manage estate of a Chief whether his 
iccogaiced agent to sue on his behalf m 
British Courts 0 3 R 2 N 7 

tg) Becognned agent of Goveinioect — ^Yha is, 
in boit by or against Government 

0 27R a 

Bights and liabilities 

fa) Exemption of lecogoized agent— Eiom arrest 
while going to or attending at or returning 
from Court S1S5 

- — Suit by or against 

(i) Suit in own name by 6cma jtde mistake— 

t\ hether principal can be substituted 

O 1 R 10 N 3 

Agra Tenancy Act 

— 'opeaJ under- Pj-nrPun/e SP0N22 

—Proceedings under whetherset on ca i be allowed 
0 & R6 N12 

Section 80 — Order of ejectment under — Enforce 

jnent of — Applicabilitv of S 47 

a 47 N 3 

Agreeraent 

Ste Conti act 

Airman 

Suit by or against — ProceJate 0 23 

Alien 

Allen enemy — Contractawith— Principles S83N 5 

Allen enemy meaning of S 83 N 2 

■ Code applicability of Preamble Eo 2 

— Non resident foreigner carrying on business la 
British India — Suit againot such person, 
whether maintainable 0 30 R 10 Iv 2 

— — ^uit against 

(a) lienee, right of SS3Nb 



3231 


GenebaIi Index 


Alien— Sait igamst — (Con/J) 

{b} Juti'idiction — Bnlisli Indian Courts juris 
diction of S30K32 

(c) Jurisdiction — High Court jurisdiction of 

S 20 1132 , 

Suit by rvhcnli^s S S3 and Notes 

Amendment 

Admissions 0 12B22J5 [ 

\ppcal ■Memorandum of 

S ISSN 5 0 41It3N2 

(a) tppc'il grounds of aoieudmcnt S 153 N 5 j 
Award 

(a) Clerical or aceidcntil slips or omissions — 

Amendment of award Sell 2 P 12 

(b) Extent of power of arbitrator Sch 2 P 15 N 8 

(i) ('^ciiernf) Sell 2 P 12 and Notes 

(c) Inherent power to raodifj award S 151 N 2 
(dl Rouiission oi award (or reconsideraltou 

Sch 2 P 14 

■ Execution application for S153N5 

(a) Applaation for execution by joint decree 
holdei 0'»IR15N3 

—Final decree i 

(a) Application, for — 4pphcaUoa for final decree 1 
IQ mortgage suit S153N5 I 

— Further particulars OCR5N7 t 

—Interrogatories answers to S153N5 

•^—Issues 014R5 

See also Inues I 

Judgment decree or order I 

See also Judjment I 

(a) Mtcntions that may be made 

( ) tccidental slip or omis&ion S 152 

(ii) Clerical or arithmetical mistalo S 152 
(ill) Clerical or arithmeticat or accidental 

mistakes instances S 152 K 3 

(n] Decision under niisapprobcnsion as to 
state of facts or Hw— Beclification — 
Inherent power S 151 N C 

(i) Decree containing prorision as to costs 
contrary to rules 5 152 N C 

(vi) Decree in conformity with judgment 
— Mhen can bo amended S 152 N 2 
(mi) Decree or order cannot be annulled 

S 152 N 2 

(Till) Decree passed against wrong persons by 
mistahe — amendment of S 151 N 4 
(ix) Defect or error— Slcaning of S 153 N 4 
(x) Error due to fraudnlcnt inclusion of 
property in plaint S 151 N 6 

(si) 1 trot on merits — Whether can be 
amended S 153 N 4 


Amendment — Judgment decree or order— tli^n- 
tiODS that may be made — [Could ) 

(xMi) Mistake originating prior to suit 

S15’N5 

(sviii) Mortgage dec”"c for sale — Profe ' 
already sold in revenue «ale— H 
amended for disposal of sale 

S 153 NS 

(xix) Name of party omitted in decree 
’ ^ ^ S15JN« 

(xxJName oi wrong person enteiti « 
guardian of minor defendants 

S115N-1 

(sxi) No power to amend on ground of 

ment being erroneous inlaw oo'^' 
of it sisjy 

(xxii) Omission to include mesne profit’ S' 
mistake — Inherent power to ameDO 
SUNS 

(xxiii) Order ras ed under erroneous ifflr[f 
Sion as to fact*, of case S 152 U 
(xxiv) Order signed by mistake— Power ^ 

amend ® 352 

(xxt) Personal decree against non mort,“ 
defendants m mortgage ,/\i 
cation of mistake S 151 


(b) Amendment JKO »i c>t« 

(i) hetber Court can 
motion 


(c) Judgment and decree— 4ward j 

(d) Consent— 'Whether dccrco 

altered bj consent of patties ® 1*^ 

(e) Consent decree or order on’VlS 


0''3B3\5 

(f) Court which can amend ® 

(a) kltet decree an appeal e, ,I^5 

S33N6. S115N2I SU 
(u) tppeal— Nfiect— amendment oi Q j 


(v) tppelhto Court power ” 

decteo or order of lower 

t\i) \ppcal or revision against 

dccveo or order pending— tnicadE 
by w hich Court to bo made 
■' SOON 2 S15-^ , 


— Omi ion of in order or decree— j 
amendment S153N3 I 

(xiv) Mistake m Commissioner* leporSre j 
{'cated In judgment and decreo — 
itemedj—V> hcibcr by amendment i 
S 152 N C ' 

'smo ill suit locumcut — Wbelber 
o to I. nKd Slu2X5 j 

or In ptvadiBgs { 

b 152 N 4 ' 


(lx) Pov'cr of 


Oil It 

High Court ponding 




(xi) Sucfc« or 
nnienJ 
)\Sbei8in 


oil 3^*' 
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Affid«»il— iDterrcgatocics, au:i\\er to— (ConW ) 

(b) \\ lictlicr evidence O 11 U 22 N 1 

Matter of law 

(a) lllidavit ou OlJBlNG 

Matter of record 

(al Necc'sUv for allidaMta lu matter of record 

■ O IJ K I N 6 

. Meaning of S 13J Nd.OUBlNl 

(a) Dillcrcuce between aflidavit and rolemn 
atBrmatiou S 13J 2J 2 

Oath of depoaeat who canadmmistcroath S 13J 

— btamp if Lccefsarv O 19 R 1 N 2 

^ enficalion of 019R1N1 

— V\ hen mav be required O 19 R 2 M 1 to 5 

(a) Power of Court to order proof b> affidavit 

c! document «ucd upon 0 19 R 1 N 7 

(b) Power to order anv point to be proved by 

afljdaMts bSO, 019RI 

\\ ho caa £ivc affiJaMt O 19 R 1 N 1 


Agent 

- — \uihontv ot 

(a) ieliag and appoariug i» for pitl> 

O d R .► N 2 

Itj Ippeacam.*, b>— Rceogiii ed igcni 03 R I 
Ui \rbitraliou— Ueferonce to Seb 2 P 1 K 19 
(d) Dcfeii in— Effect O 3 R 2 N 2, 4 

(el t xieut of of tecogni ed ngeat O 3 R 2 2^ 3 
(f) Objection ag to when to be taten 

0 3 R 2 Jf 4 

(gj Oder to be bound by oath of oppoeite party ‘ 
—Power of rei.ogDi«ed agent to make aucb 
Oder O 3 R 2 N 3 I 

(h) Pleading 'iguaturo ot'-Oo behalf of parly 

OCR14N3 , 

(i) Powers of 0 3R2If3 

(i) To present appeal on behalf of patty 

04tRlM 2 I 

(ii) To lepieaenl party O 3 R 2 N 2 

(ill) To sign memo of appeal O 41 R 1 If 1 

(j) Subipequent ratificaticn by party if will 

validate act originally unauthorised 

03R2N2 I 

(k) M hen cannot act lor party U 3 R 1 21 2 
iJccrco against— How far binds pcinural 

SUN 65 I 

High Court 

(a) liecoguised agent if can upnear and act I 

in High Court ou behalf of a party 

L P (CaJ) Cl 10 N 5 I 

(b) Right of to represent party — On the Ongi 

iial bide of High Court S 119 | 

Power of attorney 


iee Pouer uf Attorney 


Agent— Principal, suit by— (ConM) 

(b) Suit by priucipil agunst agent for accounts 
— Vfhether agent s claim ol set oil la 
precluded by his not pleading it in his 
wiitleu statement 0 b It C N 2 

Process service of 

(a) kgeut to iccept service — Ippoinlmeut of 

0 5 R 12 N 1 

(b) Igcnt to receive process — Goverument 

pleader — Power of— To receive process on 
behalf of Oovetnment O 27 R 4 

(c) Service of process on 

(i) tgent s right to refuse to accept seivico 
and appear in suit 0 3 R 3 N 1 

(ii) Efiect 0 3 R 3 

( 111 ) Parties themselves when there are 
recoguizcd agents whether valid 

03R3N1 

(iv) Provisions as to 0 3 B 3 

—— Recognized agent who is 0 3 R 2 

(a) Distinction between recognized agent and 
authorized agent 0 3 R 3 N 4 

(h) Person carrying on business ou behalf of 
non resident party 0 3 U 2 N 5 

(c) Person looking after zamindari property of 
judgment debtor, whether recognized agent 
for deposit undei 0 21, R 89 0 3 11 2 N 5 
(())ler8oos specially appointed to prosecuto 
or defend on behalf of Princes and Chiefs 
S8S 

fe) i’ersonal .fssjstant, whether agent of Col 
lector 0 27 R 2 N 1 

(f) Political agent appointed by Governiuent to 

Diauage estate of a Chief whether his 
iccogQizcd agent to sue on his behalf in 
British Courts 0 3 R 2 N 7 

(g) Recognized agent of Goverument — tVho is, 

111 suit by or against Government 

0 27R2 

Rights and liabilities 

(a) Exemption of recognized agent— From arrest 
while going to or attending at or returning 
from Court S135 

—Suit by or against 

(a) Suit in own name by 6o>i<i jtile mistake— 
\S hether principal can bo substituted 

0 IRION 3 

Agrw Tenancy Act 

-Appeal uudet— Pcoce-ure S OG N 22 

Proceedings ui der, whether set oil ca i be allowed 

OoRGNlI 

Section 80 — Order of ejectment uuJei— Enforce- 
ment o! — \pphcabihty oi S 47 

S47N& 

Agreement 

Set Canliatl 


— Pimcipal letogniaed agent oi — brut through 
recognised agent O 3 B 2 N 7 

Principal tights and liabilities id relation to 

(a) Accounts— Suit for— Between principal and 

agent— Form and contents ot decree 
, , O 20 R 16 

(b) tgent retaining principal s moneys — Liabi 

lily to pay interest & 34 N 10 

•^—Principal suit by 

(a) Decree in favour of agent lot benefit of 
principal— If principal can sue agent lot 
transfer of decree to him S 47 N 16 


Airman 


Suit by Ol against — Piocedire 0 2S 

Alien 

llicucueuiy — Loiitractsw ith— Pimciplea SSSN 5 

— -Alien enemy meaning of S 83 N 2 

Code applicability of Preamble No. 2 

Nonresident foreigner carrying on business in 

British India- Suit agavu.t *uch penc«i“ 
whether mamlamabla 0 30 Rio:,*/ 

Suit against 

(a) Defence, right of 
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Alien — Suit •'giinst — (CoH^tZ) 

(b) Juri<idiotion — Bnlisli Indian Courts juris 

diction of S20N32 

(c) Jurisdiction — High Court jurisdiction of 

8 20 17 32 

Suit by, vthcn lies S S3 and l<otcs 

Amendment 

Admissions 0 12R2N5 

Appeal Memorandum of 

S153N5,0 41R3Na 

(a) Vppeal grounds of amendment S 153 N 5 
Award 

(a) Clerical or accidental slips or omissions — 

Amendment of au ard Seb 2 P 12 

(b) Extent of power of arbitrator Sch 2 P IS N 8 I 

(i) (<ic>tern2) Sell 2 P 12 and Notes 

(c) Inhercntpower to modifj award S151N2 i 

(d) Remission of award for reconsideration 

Seb 2 P 14 I 

■ ' — Execution application for S ISSN 5 [ 

(a] Application for execution by joiot decree ' 
bolder 0 21B15N9 


— Final decree 

(a) Application for— Application 
ID mortgage suit 
Forlber particulars 
Interrogatories answers to 
—Issues 


for final decree 
S 1S3NS 
OCR5N7 
S 153 N 5 
014R5 


See also Issues 
^—Judgment decree or order 
See also Judgment 
(a) Alterations that may be made 

(i) tccidoDtal slip or omission S 152 

(ii) Clerical or aritbinetical mistake S 153 
(ill) Clerical or aiitbmctical or accidental 

mistakes instances S 153 N 3 


(ir] Decision under misaj ptebenMon as to | 
state of facts or law— Rectification— 
labeccnt power 8 151 N Q j 

(\] Decree containing provision as to costs i 
contrary to rules S 152 NO * 

(M)Dccrco in conformity witb judgment | 
— Wben can bo amended S 152 N 2 


(tii) Decree or order cannot be innuncd | 
S 152 N 3 

(rill) Dccico passed against wrong persons by 
mistake — tmeudment ot S 151 N 4 

(ix) Defect or error — Cleaning of S 153 N 4 

(x) Error due to fraudulent idcIdsiod of 

property in j laint S 151 N 0 

(xi) I rror on merits — AN Letbec can be 

amended S 153 N 4 

(xii) Inclusion of property not tcIongiDg to 
tbo judgment debtor S 151 N C 

(xni) Leave to bring freah suit — Provision for ■ 
— Oroission of in order or decree— 
amendment 8152^3 i 

(xiv) Allstate in Commissioner * report re . 

I cate 1 in judgment and decree — 
Remedy— At betber by amendment 

S 152 N C 

(xv) MitUto in suit iocument— ttbetber 

decree to amended S la2 N 5 

(x\)) Mistato originating lu pleading* I 

blulN 1 


Amendment — Judgment decree or order— Alten 
tious that may bo made— (Coiifd) 

(xMi) Alistako originating prior to suit 

S 152 NS 

(xTiii) Jlortgago doc ee for sale — Property 
alceadv sold in rovenue «ale— D 
amended for disposal of sale proceodi 
S163\2 

(xix^ Name of party omitted in decree 

S152^^ 

(xx) Name of wrong person entered as 
guardian of minor defendants 

S115N 21 

(xxi) No 1 ower to amend on ground of jodg 
meat being erroneous in law on fie* 
of It S152NG 

(xxii) Omission to lucludo mesno profits by 
mistal e — Inherent power to amend 

S 151 N C 

(xxiii) Order passed under erroneous iniprcs 
Sion as to facts of casa S 152 N 3 
(xxit) Order signed by mistake— Power to 
amend S 152 N C 

(xxt) Personal decree against non mortgagor 

defendants in mortgage suit— Rcctifi 
catiou of mistake S 151 N 4 

(b) Amendment siio motu 

(i) AVbetber Court can amend of its own 
motion S 152 N 10 


(c) Judgment and decree — Award) based on 

3152 NIT 

(d) Consent— Whether decree or order can to 

altered by consent of parties S 152 h 2 

(e) Consent decree or order 

(i) Cod eat decrco S 152 N 1C 

(n) Inherent power — Mistake commitlea 

in passmgeompromisodeerco— Aacod 

meat of decree— Power of Court 

023R3N ’5 

(0 Court which can amend S 153 N 9 

(i) After decree in appeal 

S33N5 S115N21.S152N3 

(u) Appeal— Effect— Amendment of decree 
S3SNO 


S152NJ 

W Appellate Court lower of— To vary 
decree ot order of lower Court 

S152N3 

(m) Appeal or revision against judgmfot 
decree or order pending— Amcndmcn 
by which Court to bo made 

S OT M S 151 ' ’ 

(an) Decree affirmation or varfallon ol 
appeal— Amendment of decree wt 

cSu.tc.omak. ^ 1! 

{am} In cano of summary disrousal m ^ 

(U) Power of High Court pending “HY] 
to Privy Council O 15 U 13 -a ^ 

(x) Revision application fof“T>i6nii‘Y 
10 what Court apjlicatiou for amond 
lucot of decree to be nude 
(xi) Successor of judge— Power m 
amend S 152 N 0 

(xh) A\ here ai peal is JismisscJ^for dcl^^ ^ ^ 
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Amendment— Judgmeut, decree or order— (C omW ) 

(g) Decree to ha amended which is 

(i) Appellate ducrea in esutence— \\ hich 

decree to be amended S 33 N 6 

(b) Defect or error — Meaning of S 153 N 4 
(i)Delavin applying for amendment 

(,) Eflcct “ S 115 N 21 S 152 N 7 10 

(ii) Failure of pattj to apply for amend 

niput of decree— M hethet preclndes 
him from obtaining same rcsnlt in 


arpeal ^ „ 

(m) Inherent jower not to ba inyohcd aUer 
a long time ^ 

(iv) Lathes of applicant as a gronnd ^lor 
refusing amendment 


S 152 N S 


S lo2 N 8 


tl) Discretion of Court , ,, 

(i) amendment arhether can beclaimcd by . 

partv as of right S152N7 | 

(lO Nature of remedy— \\ hether diswe I 
tionary with the Court b 15- ( | 
(1) E2eet , , 

(0 ^meodrotut peadu g appeal tJ0“ 

ree-E2oet S 06 N 13 0 41R1N4 

(uj appeal trom de rte— Cop^ of amended 

decree to be filed Pith memo ofappeal 

0 41 R I N 4 

MB.=t.lut.on.» OnK92\*8 

(iv) \N bother execution sale Imble 


(m) Failure to apply for amendment effect ol 
(j)NN bother failure to apply for amend 
ment precludeD patty from ashing for 
variation of deoreein appeal S152N 2 
(a) Inherent power S 151 >■ 1 2 ^ 

\n; iiine y S152N26 0 20RCN2 

(o) Instalments order for payment by ol detre 

tal amount , ^ ^ « 

ti) instalment order for payment by oi 
decree amount — Eflect — Whether 
amendment of decree O 20 B 11 N 10 
(u) Instalment order for payment by of 
decretal amount 0 20 B 11 N 2 3 4 

(p) Limitation 

111 Date of decree which is— Where decree 
la amended S48 N 10 

(u) Effect of amendment — Date from 
which amended decree speaks 

S 152 N 13 


fv) Limitation for execution S 152 N 11 
(\i) Whether amendment of decree gives 
fresh starting point of 1 mitation for 
appeal or application S 152 Nil 

(q) Notice 

(i) Notice to party who would be adversely 
affected by amendment S152N12 

(r) Objections to amendment 

(i) Signature of decree by pleader — ^Whe 
thee amendment precluded S 152 K 2 


Amendment — Judgment decree or order— Objec 
tioDS to “imcndmant — (Gontd ) 

(u) Whether failure to appeal from decree 
bars application for amendment 

S 152 N 3 

(s) Postponement of payment oi decree amount 

(i) Order for postponement of payment or 
payment by instalment of decree 
amount if amounts to amendment of 
decree 0 20 RUN 10 

(ii) Power to order decretal amount to ba 
paid by instalments or payment of 
such amount to ba postponed 

0 20 R 11 N 2 3 4 

(t) Pre emption decree for 

(i) Pre emption decree S lo3 N 2 

(u) Principles S 11 N 22 S 152 , 

0 20 R3N3 4 0 20B6N2 4 
(i) Amendment and reMsw — Distinction 

O 4" R 1 N4 

(u) Final decree for sale in mortgage suit 

amendment of S 152 N 3 

(lu) Modes of vary ng 8 1 52 N 2 

(iv) No power of amendment when decree 
conforms to judgment and there is no 
clerical at tbmcti al or accidental 
mistake b 152 N 6 

(v) Power to ameuci vary or rescind orders 

issued 8 161 N 8a 

(vi)Samo mistahe made both in judg 
ment and decree— Both to be amended 
not decree alone S 152 N 2 

(vii)Wbeu applicat on for amendment and 
sotappealis proper remedy 8 152 N 2 
(vil ) When retiew is proper remedy 

S 161 N 4 

(v) Privy Council order 

{ ) Amendment of S 162 N 6 

(w) Procisions appl cable 

(i) Applicabihtv of S 158 S 153 N 4 

(x) Puichaser for value rights of 
(i| Amendment whether can be made so as 

to prejud ce rights acquired under 
erioneous decree bv bona /ide puseba 
set for ^alue in ignorance of tbe error 
S 152N 8 

(y) Bemedies of person aggrieaed by amendment 
(i) Parly aggrieved by amendment — -Reme 

dies of S116N21 

(s) Specific performance decree for 

(i) Decree for specific performance 

S l5aN2 

(zl) Stage al which amendment can be made 

S 152N8 

(i) Whether amendment tan be made 
pending eecond appeal S 152 N 8 

(d) W hether decree can be amended after 
satisfaction of decree has been entered 
up S152N8 

(z2) Subsequent events amendment in light of 

( ) Amendment on ground of subsequent 
change of circumstances — Proper re 
medy — 1\ hether suit or application 

S152N18 

(u) Decree for delivery of moveable property 
—Subsequent loss of property— Whe- 
ther decree can be amended by inser- 
tion of an order to pay value of pro- 
perty lost O 20 B 10 N 2 
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Alien— Suit igamst— (Ccii<i2) 

{b) Jurisdiction — Brilisli Indnn Courts, juns- 
dictionof S20N32 

(o') Juriodiclion— High Court, jurisdiction of 

S 20 N S2 

Suit by, when lies S S3 and Notes 

Amendment 

Admissions O 12 R 2 N 5 

^—Appeal, Memorandum of 

S 153N5 ; 0 41 R 3N 2 

(a) \ppcal, grounds of, amendment S153N5 
—Award 

{a) Clerical or accidental slips or omissions — j 
Amendment of award Sch2E12 I 

(b) Extent of power of arbitrator Sch 2 P 15 N 3 

(i) ((jfHfinO Sell 2 P 12 and Notes , 

(c) Inherent power to modifv award S 151 N 2 ■ 

(d) Bemission of award for reconsideration 

Sell 2 P U 

Execution application for S153N5 I 

(a) Application for execution by joint decree* 
holdei O 21 R 15 NO 


— -Final decree 

(a) Application for— Application for final decree 
in mortgage suit Sl5dN5 

—Further particulars 0 6 R 5 N 7 

—Interrogatories, answers to S 153 N 5 

-Issues 0 14 R 5 

See olso Issues 
-^Judgment decree or order 
See also JttJjment 
(a) Alterations that may be made 

(i) tccidontal slip or omission S 152 

(ii) Clerical or arithmetical mistake S 152 
(ill) Clerical or arithmetical or accidental 

nu«take8, instances S 152 N 3 

(la) Decision under misapprehension as to 
state of facts or law— Rectification- 
Inherent power S 151 N C 

(i) Decree containing prorision as to costs 
contrary to rules S152NC 

(>]) Decree in conformity with judgment 
— When can be amended S 152 N 2 


(ill) Decree or order cannot bo annulled 

S152N2 

(nil) Decree passed against wrong persons by 
mistake — Amendment of S 151 N 1 
(ii) Defect or error— Cleaning of S 153 N 4 
(x) Error duo to fraudnlent jnclnsion of 
proport) m plaint S 151 N C 

Ixi^Error on merits — Whether can ho 
amended S 153 N 4 

(ill) Inclusion of property not belonging to 
tbo judgment debtor S 151 N C 

(xiii) Lcaae to biingfrcsb suit— Provision /or 
— Omission of, in order or decree — 
Amendment S153N3 

(xiv) Mistake in Ccmmu<ioDcr s report re- 
peated in judgment and decree — 
licnicd)— \\ hether by amendmeat 

S 152 N C 

(xrlMifctaka In suit document — Whether 
dccico to be amended & 152 N o 

(xai) MisUke originating m l leadings 

b 152 N 1 


Amendment — Judgment, decree or order— Altera- 
tions that may be made — [Co7i/d ) 

(xMi) Mistake originating prior to suit 

S 152 A 5 

(xTiii) Mortgage decree for sale — Propertj 
alread) sold in reienue «ale— Dc— "9 
amended for disposal of sale proceeds 
S153M 

(xix) Name of party omitted m decree 

S152Nfi 

(xx) Name of wrong person entered ss 

guardian of minor defendants 

S 115 N 21 

(xii) No power to amend on ground of jndg 
men! being erroneous inlaw onhes 
of It S152NG 

(xMi) Omission to include mesne profits by 
mistake — Inherent power to amend 
S 151 h* 6 

(xkiii) Order passed under erroneous irapres 
Sion as to facts of case S 152 N 9 
(xxii) Order signed by mistake— Power to 
amend S 152 X C 

(xxt) Personal decree against non mortgagof 
defendants in mortgage suit— Bectifi 
catiou of mistake S 151 X 4 

(b) Amendment siio violu 

(i) Whether Court can amend of its o«b 
motion S 152X10 


(c) Judgment and docreo— Award, based on 

' S 163 X IT 

(d) Consent— Whether decree or order can U 

altered by consent of parties S 152 X 3 

(e) Consent decree or order 

(li Consent decree 8162X10 

(ii> Inherent power —Mistake committM 
ID paSiiuRcompromisedccree— AocB“' 
ment of decree— Power of Court 

oasBSXiS 

(f) CoiiTl wliifh pin rnnentl R 151 ^ a 


* SSSJ5 

(m) Appeal — ESect — Amendment of 

— W hat Court can make S 115 X •! 
(it) Arpellale Court, power of — To amcca 
decree before disposal of appeal 

(e) Appellate Court, power of— To vary 
decree or order of lower Court 

S 152 X 2 

(\i) Appeal or revision against juJgm^ob 
decree or order pending— Iniemlnicn . 

bi which Court to bo made 

SOOX2.S15i^^ 
(mi) Decree, aftirination or viriation ef’“ 
appeal — Ainoudment of decree. '*o 
Ciurl cinmil,. S lU :■ ' 

(Till) In case of summary dismUsal « api^. ^ 

fivU’nwor rf llirli Court pending 


amend b 152 N 2 t O *Vf tiU 
(xii) A\ here appeal is diamuied^fof deU^n ^ 
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Amen<iment — Judgnicnt, decree or order— {Confd ) j 

(g) Pc rce to be itanidiJ. wbicli is j 

(0 \pi^llaie iKcrce in existence — Which | 
decree to amended S33N5 

(h) Detect or error — "Moaning ot S 153 Nil j 

(0 Dcliv in applying tor amendment 1 

(orucct S lis N 21 . S152 N 7 10 I 
(ii)l allure of 1 arty to app^' for amend 
raent of decree— W Let her precludes 
him from obtaiuiug same restiU in 
appeal S 152 N 2 i 

(ill) Inherent porver not to ho mvoked after 
a long time S 151 N < 

(ir) Laches of applicant as a ground for | 
rcfu'iug amendment Slo2N& 

(a) Laches of ai 1 Jicant — Efle t i 

3 115 N 21 . S 152 N 7 10 
(l) Discretion oi Court | 

(i) tmendment whether can "he claimed by 
party as of right S 153 N 7 

(ii)\alurc of remedy — Whether discre 
tionarv with the Court S 153 N 7 

(k) Lfiect I 

(i) tmendment pending apj cal from doc 

ree— Lnc t OURINI 

(ii) tipealfrum d< rev— topr of ameoded | 

decree to Le Qlcd with memo of appeal 
O 4\ R 1 N i 

fill) Restitution on 8 141 N 4 

O 21 B 02 N 2 

(ir) W bether oxecution sale liable to be set 
aside 0 21 R 02 N 2 

(l) ExpuDgemeat of matter 

(i) Expungement of objectiorable and ud 
necessary matter SlolNC j 

(ta) Ifaiture to apply lor amendment efiect of I 


8 152 N 2 C O 20 R 6 N 2 

(o) Instalments order for payment by ol dccre 

tal amount 

(i) Instalment order lor payment by of 

decree amount — Effect — W helbcr 
amen Imeiit of decree O 20 B 11 N 10 
(ill Instdlmcnt order for paTmeot by ol I 
decretal amount O 20 B 11 N 2, 3 4 

(p) Limitation I 

(i| Date of decree which is — Where decree I 
IS amended 8 4g N 10 ' 

(ii) ESect ol amendment — Date from 

which amended decree speaks i 

S152Nn 


(v) Limitation for execution S 152 N 14 
(vi) Whether amendment of decree gives 
fresh sliitiug point of limitation for 
appeal or aj plication S 153 N 14 

(q) Notice 

(i) Notice to party who would be adversely 
affected by amendment S 152 N 12 

(r) Objections to amcndmeul 

(i) Sigtialure of decree by pleader — Whe 
thei amendment precluded S152N2 


Amendment — Judgment, decree or order — Objec- 
tions to amendment— (Confd ) 

(u) W hethcr failuie to appeal from decree 
bars application lor amendment 

S 1j3 N 8 

(s) Postponement of payment of decree amount 

(j) Order for postponement of payment or 
payment by instalment of decree 
amount if amounts to amendment of 
decree 0 20 RUN 10 

(u) Power to order decretal amount to be 

paid by instalments or payment of 
such amount to Lo postponed 

O 20 B 11 N 2, 3, 4 

(1) Pre emption decree for 

(i) Pre emptinn decree S lo3 N 2 

(u) Principles S II N 22, S 152 

O20R3N3 4 O20BGN2, 4 
(i) imendmeutand renew— Distinction 
/ , X, . , o 47 R 1 N 4 

(iijliiual decree for sale, m mortgage suit, 
ameodOTCDt of S 152 N 3 

(ill) Modes of varying 8 1S2 N 2 

(ir) No power of amendment when decree 
conforms to judgroeiit and there is no 
clerical autbmetical or accidental 
,, »»8t5fe 8 152 N 6 

(v) Power to amend vary ot rescind orders 

, , , 8 161 N 8a 

(M)Sime mistake made loth in judf 


(v) Pfuy Council order 
(i) Amendment of 
(«)PfOTUions applicable 

(i)Applicabiht% of 9 153 

(x) Puiehaser for \i1ub rights of 

(t) Amendment whether can be made to as 
to prejudice riohts acquired under 
etioiieou decree be in«o f\de pureba 
set far lalue in ignoiance of the error 
* i-n . S152N8 

(y) Keinedies of person aggrieved by amcnlmont 

U) Parlv aggiiB'ed by amendment— Heme 

,,, s us Nil 

(z) bpeciQc perloriQaiice decree lor 

(i) Decree for specific perfotmanco 

(*l) Stage at which amendment can bo nude '* ^ 


S 161 N 4 
S 162 N 6 
S 153 N 4 


(i) Whether ainendmsnt cao 
pending econd appeal 
(lO M hether decree tan l<3 a — ^ 
satisfaction of decrto L41 
up 

(r2) Subsequent events ag----»- . 
(1) Amendment on ^ -_j ^;’7- 
change Of circui. 
medy — A\heth£ri^ •-» 


S 152 Ns 

i- 


; -- -i «.d 



(11) Decree for delive-r 
— Subsequent J 
Cfier decree can ^ 
tion of an order !■ 
petty lost 
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Amendment — Judgment, decree or order — [Conid ) 
( 73 ] Successne applicatrous for amendment 

( 1 ) Deemon on application for amendment 
SlllTSi 

( 11 ) Maintamabilit> S 152 K 15 

(^ 4 ) Suit for amendment 

( I ) Suit for correcting decree, wliother lies 

SON 61 

( II ) Suit, i^liether lies lor amendment 

S 152 N 18, S 102 N 5 
(z5) Variance bclaaeen decree and judgment 

(]) Amendment of decree so as to include 
findings contained in judgment 

Ss 100 A 101 N 5 
(ii) Auard of costs bjr decree in case not 
authorised by judgment O 20 E C N 7 
(ill} Deciee not 111 accordance vrith judg* 
nient — Duty of Court to amend not- 
avilhstandiug laches of the parties 

S 152 N 7 

(i\) Duty of Court to amend S 152 N 7 
(\] Extent of parser o( Court to amend I 
S 162N7 

(ai) Inhoient pouer to amend decree I 

SI52 2i2.C 

(t6) AVho can apply for amendment S 152 N 11 
(i) Person not party to salt — Whether 
ciiUUcd to apply lot amendment 

S 152 Nil 

—Pauper, application for Icare to sue as 

0 33 R 2 N 1 


— Potsonal decree 

(a) .Amendment, application for, mortesre suit 
S 153 N 5 


>— Pleadings, etc 

(a) Alteration of scope of suit 

( 1 ) Vmendment by adding new reliefs 

0 0 B 17 N 9 


(ii) Amendment to enlarge scope ol suit so 
as to coser matters included incom* 
promise bclueen parlies on which 
they want a decree to be passed 

O 23 B S N 19 


(ill) Insertion of prayer lor grant ol appro* 
pnato reliefs 0 7 B 7 N 1 

(i\) Power of Court — To direct parties to 
alter their claims S 153 N 6 

(\)Suit toe partition — Portion ol property, 
omission ol — Amendment 0 2 B 1 N 3 
(vi) AA hethci plaint can bo amended by in* 
elusion ol claim originally omitted 

09B2 N35 

(b) Amcudniciit by Court on its own motion 

S153NC 

(<.} \pifhcatioii /arjaifadmcni, who can apply 
0 0 B 17 N IT 


(d) Character ol suit, conversion of 
See also under , Suit 

(I) Comcrsion of suit ol one cbaiaeter into 

suit of auothcr character 

S 153 N 0 ; 0 6 B 17 N 3 

( II ) Suit for dissolution ol partnership and 

acconuts— Aincudmcnt Into one lor 
remuneration as an agentor serTsok 
of defendant O C B 17 N 3 

(dConciia statements 07 B9 

(1) Court lywbich stnenducut Can l« made 
b 153 N 3 


Amenditient — Pleadings, etc. — Court bj whi.li 
amendment can be made— (Coii/d ) 

(i) Appellate Court — Power of— To otder 
amendment for correctinp miajoiudc' 
of causes of action 0 2 B 7 N 1 

( 11 ) High Court — Power of— In suit trac, 
lerred to original side in subordmiie 
Courts LPlCa!) C113N6 

(ill) Power of Apiiellate Court to corrcA 
errors apparent on face of record 

S 107 2« J 


(g) Delay m applying 
(i) Effect 

( 11 ) Eefusal to amend 


0 GR 17X13 
S 153X2 


(h) Discretion of Court 

( 1 ) Amendment of proceeding, whether cia 
be claimed as of right S 153 N2 
(it) Considerations to bo borne in ramdu 
exercising discretion 0 6 B 17 X 2 
(ill) AVhen amendment is di^certionary 
the part of the Court and nheo olh 
gatory OGR17X1 

0) Inflect of amendment— .Ameoduieut sllegiBl 
new ground of exemption from Inn 
tation— EOect — AVhether plaintiff «»a 
roly upon original ground put for 
ward by him 0 7«CXJ 

0) failure to amend after order 

( 1 ) Dismissal of suit for failure to aiueoj 
plaint— AVhether falU under 0 17 B 2 
n 1 " R A V iJ 


Wo 

"■ ' ogeItxt 

(l) Oround of claim or relief 

(i) AmendmeDt adding new crouud of rt 
liof OCBlTXl® 

( 11 ) Amendment by adding or substitntiBS 
new plea of fraud 0 C E 17 X ^ 

(m) Inherent power 5 151 N 1 ; S 153 X 5 

(o) Jurisdiction, amendment to bring suit with.^ 

( 1 ) Amendment of plaint deleting relic < 
claimed so as to bring the suit wifh a 


(u) Plaint partly cognisable b\ civil Couti 
and partly b) revenue Court— ^*5“ 
mens so as to bring plaint 
jurisdiction ol Court of 

fo) X.jmitatioii 

Sec also. X.r»iifofion — AwenJnint ‘f 
FUaJtngi 

(i) Amendment, after limUatioii, of 

of representative ol firm If 

agiiust firm- Effect C 

(n) Application for execution , . 

ment after expiry of liiiutatioa 
execution — AaliJity d ‘Q'lasT 
application ® ' 

fill) .Application to set sitJo 

Correction of mislsle i 

(iv) Cv^rrection of mistste in 

.IUr,L.p.nod cl /,°5 .'I* 

application S 153 N 3 J 0 N « ■» * 


0 M R 1 '• * 
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Amendmenl— Plc'diug^ etc — Limitition — (C om^O 
(r* Eicculioii apiilicitii3i> <or-~ Defect in 
— ViDendnicat wjietlier e»i> be made 
after liraitition S 1^3 3 

(\ Fxpirr of limitation on date of aoiond 
inent of rciificatioii of pleadings 

0 C B 15 5 

(\ 1 Pre entstiou — Limitation — Date up 
to "hicli to be calculated S 43 3 

I ml Bctfo^rvctire effect of aiueadJnent 
OGB17N19 
5i Bisht aicrued b> lap=.cottimc eflcd ol 
amendment n O 6 Rll 2a 5 

\ Whetlicr amendment can bo made after 
limitation far the application tliat is 
bemgaoicaded S 163 N 3 

<f f naiiitioD exemptioa from ground of 
amendment adding 

) Vmendmciit of plaint— By addition ol . 
allecaiioiia ‘bowing ground of « f 
emption from limitation 

07RCN1 07 BUM 
« tutenal facts oini sion to state O 0 R 2 N3 
ir) Mi joinder of cau-e of action correction of 
(ill hint amendment of for correcting 
mi‘joindcr of claims 0 2 R 5 la o 
(ii) Plaint — Ameudment of— To correct 
misioindcr of eau«e of action 

02R7N1 

( j New ca»« 

(i) Amendment introdueiog new case 

O0R17:«3 4 
(lO Principles as to allowing new case to be 
raised OGR2K9 

^0 N*" caasa of action 

(i) Amendment bf iiitroduciug new cause 

of action OCB17N12 

(n) Objectionable or unnecessary mailer — 
Compulsory amendment in respect of scan 
dalous or objectionable or unueceesary 
matter O G R 16 N X 

it) Old and New Codes diHereDCo betirceo 

0GRI7N1 

(w) Parties amejjJinent as to 

(.0 Amendment — Consequent on adding 
stribiDg out or traosiositiou of parties 
—Power ol Court O 1 B 10 Jf 31 

(ii) CapacU} of pUintiS description of — 

Power to amend 0 I R 10 N 3 

(ill) Memorandum of appeal— Amendment 
bjr adding or correctiognames of parties 

O41R20R8 

(i%) Misdescription of parties — Coitociionof 
01B10N87,39 
(v) Plaint — tmcndmontaf—Suit insfitntcd 
in name of wrong plajntiQ — Addition 
or substitution of rigbt plaiolifl — 
When may be made 0 1 B 10 R 2 to 6 
(m) Plaint — Amendment on addition of 
new defeudaut— Wbotber can be such 
as to alter nature of suit 

01 B10K39 

(rii) Plaint m suit on behalf of alleged 
minor who is snbsoquently found to 
bo major 0 S2 B 1 N 5 


Amendment— pleadings, etc -—Parties, amendment 
as to— ^Contd ) 


(s) Plaint whether Court bound to allow 
amendment of— Bj addition of neces 
sary parties 0 X R 9 N 5 

(xi) Power of appellate Court to ani-ncf 

bontt fide error in preferring appeal 
against dead person b lo7 N 9 

(xii) Title of suit ameodmeiil of, OQ minor 

plaintiff attaining majority pending 
suit 0 32R12 


(ii) tmendmonl, wlietber necessary to give 
judgnjoct for Of against ona or more 
of joint partie, OXR4 

(u>) flow amendment is to bo mads 

0 6R17N1G 

(iv) MiaCaie in pleading repeated in judg 
ment— Whether pleading to be first 


I - - - 

allow the parties to amend 

ooairNa 

(rii) TV hetber pleading is to be returned foe 
ameudment ot bept on file of Court 

OCB17N1D 

(viii) VV hether the amendment is to be made 
on the very paper on which the plead 
Jug la written or can be made on a 
djfierent paper O 6 R 17 Ifi 

(y) Principles S 163 N 3 , 0 6 B IT 

(i) All necessary ameadmeots for raising 
real questions at issue between parties 
to be allowed— Scope of principle 

B153N2 

(ii) Amendment not to be allowed when it 
places opposite party la a positioii of 
disadvantage which cannot be compen 
sated for by costs O 6 R 17 N G 

(ill) Amendment of plaint — Extent iot 
amendment permitted O 6 R 17 ^ 18 

(iv) Amendment when to be allowed and 

when not— General S 153 M 2 

(v) Bona/ide ainendmeiits to be allowed! 

SlSlNl 

(vi) Duty ol Court to allow all amendments 

for determining real questions in con 
troTcrsy in suits— Object of amend 
ment O&R17NI 

(mi) Duty of Court to allow amendments ne 
cessaty for determining real questions 
in controversy in the suit — Nature of 
duly OfiRiyXl 

(viti) Duty of Court to make all necessary 
amendments for purpose of detenmn 
mg real questions or issue between 
parties S 153 

(ix) Dutv to allow amendment when neces 
sary for deemon of real questions m 
issue OCR 17 Nil 
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Amendment— Pleadiags etc — Principles — {Conti ) 

(s) General power of Court to amend S 153 

(m) Object of provision allowing a general 

power oi amending all proceedings 

S 153 K a 

(z) Proceedings that can bo amended 

(i) Instances of proceedings that can be 
amended OCB 17111 

{ii)iIistako in insolvency proceedings — In 
licrent power of Court to amend 

S 151 N 8 

(ill) Mukhtearnamah — Omission o£ — 
Mukhtear s name — Power to amend 

03R2N2 

(n) Notice of motion S loSK 6 

(v) Particulars amendment of S153N5 

(m) Proceedings that can be amended under 
S 153— Instances 8 153 N 5 

tzl) Reduction of claim so as to bring snit with 
in a certain court fee O 7 R 11 N 6 

(z2) Set oS plea of addit on of 

(0 ritten statement amendment of to 
include claim of set oQ 0 8 B C N 2 
(z3) Signature amendment as to 

(0 imendment of plaint to correct error 
as to person authorised to sign on be 
half of corporation 0 20 R 1 K 6 
( )\Vantof signature'— Amendment 

06BUN3 

(zl) Stage at which amendment can bo allowed 
8 153 N 3 OOR1CN5 0 6 R 17 N 13 

(i) Amendment of plaint allowod at late 

stage— Effect SOON 5 

(ii) Amendment — Whether can be made 

after decree has been drawn up and 
sealed S 153 N 3 

(z5) Subsequent events amendment in light of 
07R7N4 

(zC) Summary suit on negotiable instrument 

(i) Oonicrsion of summary suit into ordi 
nary suit 0 37 R 7 N 1 

(zT) Time for amendment 

(i) Estension of time S 148 N 5 

See also Tuiie~-Ezten$tan of 
(ii) Order for amendment — Time within 
ivhicb order could be carried out 

0 6R18 

(zS) ^ enllcation amendment as to 

(0 Defective veridcaCion, amendment of 

0 C R 15N 4to7 

■ ■ Power of attorney S ISSN 5 

' Restitution application for 8 153 N 5 

Sale certificate S 153 N 5 , 0 21 R 94 N 7 

^ akalatama, omission of pleader s name m 

S 153 N 2 

Anticipation 

Restraint on property transferred to married 

woman with restraint on anticipation — Transfer 
ability of jroperty SCONS 

Appeal 

iee efio Order— Appeal from 
■■ Abatement 

iSe« Abaleinent— Appeal 
Additional evidence in 
See ijtidence—Addtlional eitdenee 
—Admission of 

(a) Itcgistration of appeal O 41 R 9 

11) Effect — Rower to reject appeal after i 
registration 0 41B9N1 I 


Appeal — Admission of — Registration of appeal — 
{Conid ) 

(ii) Nature of act 0 41 R 0 N I 

(uO Register of appeal— Meaning of 

041R5 

(b) (dltsceffaneous) 

(i)£zpatte admission— Power to dismiss 
appeal subsequently as time barred 
O41R0N2 

(ii) Grounds of appeal restriction of at 
admission 0 41 R 11 N 17 

(ill) High Court — Admission Court— Order 
of — Power toquestion order at hearing 
of case S 142 N II 

Against whom can be filed 

(a) Co defendants S 9G N 8 

(b) Co plaiutifis S OC N 7 

(c) Co plaintifis or co defendants appeal nfer 

se it permissible S 9b N 7, 8 

Appeal in fan la pauperis 

See pauper 

\ppeUate Court c* v *? 


of Court (II regard to, 

Appeal— Compelencj, 

Costs — Appellate Court — Poveri 
and duties of— In regard to 

(c) Efiect of present Code in respect of proceed 

lags pending at Its commeneement . , 

(d) Inherent powers 31071(11 

(i) Power in appeal by defendant to <i*» 
miss plaintifi s suit as not properly 
stamped 0 41B11'^^ 

(ill Power to enter satisfaction of docre® 
under appeal 0 2lB2Nli> 

(ui) Power to entertain objection at to 
authority of next friend 
behalf of minor 0 32 R 1 ^ * 

(iv) Power to entertain objections to teporr 
of Commissioner for cxaminatiori or 


' *■ ‘ S107NW 

(ill) Power to send for and inspect do 't 
inents from records of other case 

013 B 10 > 1 

(viu) Power to send for papers from >1* ^ 

records 01 records of any other Uo 

O 41 B 2< ^ t 

(jx) Power to settle issues 
See Iss les 

(x) Power to stay execution procccaiDg*- 
See i,recutto i — Sale—litai/e/ , 

(»1) Power to tol.0 ooto “W;.! 
events 

fxli) Power to treat execution pro«eo‘“S 
suit and suit as exccntiou 

—Burden of Proof 

(a) Burden of proving lower Court s juugui ^ 

' wrong S9aN3,01SRlN5.04lKl^^, 

(b) Burden of proving right 



GENEILVL INDEX 


323^ 


Appeal — Burden Proof — {CoiifJ ) ( 

(el I’rcsnjariion lias to correctness ol lower 
CoitiUccuiou OUBINU 

(d) HecorJ jestrueticn ci-^EHect — Btjrilcii of 

rroMue lower Courts tuilgmeut to be 
^tou^ O 41 B lb N 1 

(e) Bight of denied Ij rc.joadent — 

Burden of proof oil whom he» O 41 B IG I 
If) Riaht to UoUi 0 41 B 10. O 41 B 1C N 1 

-C&mpclenc) 

i)ce also Jfpetf— f ijlif <0, 

II fio cuu (ipifrtl 
(a) Ibutcuient order as to 

ti) AbatomcLi order de..lanng — Wbelbet 
ari’calable 0 22R3N26 

0 22 BIN 20 
|ii) \rj>cil, whether lies— From an order 
directing Abatement of suit or rc 
fusing to declare suit to ha\e abated 
O 22 B 3 N 2C 


(ill) lipeal whether and when lies from 
decision that suit has abated 

0 22 B 4 N 20 

(iv) trpoal whether lies from order refusing 
to add person as legal representative 
and directing aUatenicot of suit 

O 22 B I N 21 

(t) tppeal, whether lies from order setting 
Aside or refusing to set aside abate 
uent 0 22 BON 13 

(b) Adiournment or as to 0 17 B 1 N 8 

(ij Adionrnnieut — Befuscil cl — Uhen 
appealable S96KC 

(c) Admission, decree on— Whether apixaUble 

OyB8N7 


(d) Amendment of }udgmeut decree or order, 
appeal as to 

(I) tmeoded decree— tppeal against 

S06N13 

(it] Amendment of decree on review — Ap 
ptalability O « B 7 N 2 

(ui) tmeadmeut— Dccree—Wbethcr order 
allowing Of refusing to allow amend 
meat is appealable 

bl53N13, O20B6N9 
(it) Ameadmeat — Judgment decreeor order 
— Appeal from amended decree 

S 152 N 19 


(v] tppeal if lies from order umendiag 
decree — tmendmenl bp eaecutiug 


( 

decree is amended S 153 N 0 

(\iii) Decree— Amendment of— Order as to 
whether appealable S2(2)BC 

(u) Judge passing new decree instead of 
amending decree — Appeal, maintain 
ability oi S 152 N 19 

(sj lieMOw— Order in amending decree— 
Appeal whether lies S 47 B 84 

(e) tmendment of pleadings order as to 

(i) Amendment— Pleadings — Whether ap 
peal lies from order allowing or tefna 
icg amendment 0 C B 17 B 20 

(ii) tppeal— Whether lies against order 
admitting amended plaint after tune 
fixed for amendment OCB18B1 


Appeal— Competency — Amendment of pleadings. 
Order as to-^Confd ) 

(lu) Older for striking oS pleadings or 
espungeinsflt o/matter/rompJeajmgs- 
0 6 R IG N 7 

(t) VrbitratiQa proceedings orders pertaining to- 

(i) tgreement to refer to arbitration order 
filmg or refusing to file Sch 2 P IT 

(ii) Arbitration— Reference to— Agreement 

to refer— Order filing or refusing to- 
file agreement — Appeal against 

S 104 B 15 

(ui) ■Maintainability — From order filing or 
refusing to nle agreement to refer to- 
arbitration Sch 2 P 17 N 15- 

(iv) Award filing or refusing to file 

Sch 2 r 21 

(v) Order filing or refusing to file award — 

Appealability Sch 2 P 21 N 15 

(vi) Bemission of award, order as to 

Sch 2 P 14- 


fusing to remit award whether 
appealable S 104 B 15 

(viii) Revocation reierenco order as to 

(a) Arbitration — Reference to—Be 
vocation of— Ipjealability 

Sch 2 P 17 B 15 
Order revoking reference to arbf 
tration Seh2Fl?Bl5 

U<) Stay ol suit order as to 

(a) Appeal — Maintainability— From 

orders staying or refusing t»- 
stay suit iQ view of prior agree 
meot to refer to arbitration 

Sch 2 P 18 B 8 

(b) Arbitration— Reference to— Order 

staying or refusing to stay suit 
pending reference appealagamst 
. , S104B14 

(x) Supersession of arbitration order as to 

(а) Ippcal whether lies— From order 
superseding arbitration 

Sch 2 P a N G 

(б) Arbitration — Order superseding 

— When subject to appeal 
. S104N10 

(xi) {iltscellancous) 

(a) Ippcil— Maintainability — From 
order of Court on special case 
stated by arbitrators or nmpiros 

Sch2PHN2 

(y 4ppcal — JIaiutainabiUty — Prom 
order overruling objections to 
award Sch 2 P 15 B 14 

(c) IppdXI — Maintainability — From 

order tcfasiug to set aside es 
] arte decree on award 
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Appeal— Competeucj—(Co?iiJ ) 

(0) Arrest order of 

(0 Appeal ^vbcn lies against an order of 
arrest S 101 N 18 

(hi Attachment, order of 

(i) Appeal when lies against an order of 

attachment S104 2T18 

(1) Award decree on 

Sell 2 P 15 K 4, Sch 2P 17 15. 

Seh 2 P 21 N 15 
(i) Appeal— ■Maintainability — Dccroa on 
iward— Ground of appeal Sch 2 P 16 

(ii) Appeal if lies — From decree on award 

on ground that remission of original 
award for reconsideration was un 
lawful Sch 2 PUN 9 

(ill) Decree on award — Not m accordance 
with award Sch 2 P 16 N 5 

(it) \\ liether appeal maintainable on 
ground of invaliditj of award 

Sch 2 P 16 N G 

(j) Collector orders of 

(i) Appeal— Maintainability — From orders 
of Collector in execution by him 

Sch 3 P 7 N I 

(n) Collector — Execution by— Orders of 
Oollectot— Appealability Sch3P7Nl 
(lu) Order of Collector representing or re* 
fusing to represent to Court that pub 
lie sale of land in execution is not 
desirablo— Appeal, if lies S 72 N 10 
(iv) Order of Collector executing decree. 

whether appealable S 70 N 7 

(?) Orders of Collector mal.ing partition of 
revenue paying estate, under a decree 
for partition S 54 N 8 

(k) Commissioner, order as to 

(0 Appeal, whether has from order con* 
firming or varying report ot com 
missionor for partition 

0 26 U 14 N 9 

(ii) Appeal whether lies from order giving 

direction to commissiocor in regard to 
taking accounts in partnership suits 

0 20B15N7 

(ill) Appeal, whether lies from order on 
application lor appointment of Com* 
missioner to work out shares under 
decree for partition 

0 20 R 18 N 9 

(n) Appeal, whether lies from orders relat* 
ing to Commission (or examination of 
adjustment of account O 26 B 11 N 6 

(v) Appeal, whether lies from order relat- 

ing to issue commissson for local 
iniestigatioD O 26 B9 N9 

(vi) Appeal, whether lies from order 

relating to issue of commig«tou for 
examination of witness 

0 2aKlN7,0 26B4N7 

(vii) Whether and when lies from order 

of commis 
) 2G R 19 N 4 

mat order for 
1 ary injnnc 

tion, arrest or attachment before 
Judgment wrongfully obtained 

S 101 K 17 


Appeal— Competency — (ConW ) 

(m) Compromise decree 

(i) Appeal — Maintainability — From deci 
Sion of Court where parties ha\e con 
sented to abide by it Sch 2 P 16 N 13 
(ii) Appeal, whether lies — From deerca 
passed by Court where parties bare 
entered into agreement to abide by 
such decree 0 36 R6N1 

(ill) Appeal, whether lies from consent 
decree S 00 N la 

(ii) Consent decree — Con=eut bv pleaders 
on behalf of minor — Decree, whether 
appealable S96N15 

(v) Consent decree — Consent on behalf of 
minors— Appeal by minors, whelbet 
maintainable S 96 N 15 

(m) Consent decree— Deeres including luat 

ters outside scope of suit, wbethcrai' 
pcalable SOONlo 

(vii) Consent decree — Decree on plainlid 
agreeing to be bound by defendant * 
oitb, whether appealable S96I>i5 
(\iij) Consent decree— Under what circus 
stances appealable 8 96 S' ” 

(li) Consent decree- Whether appealable ea 
the ground of igreement not beinS 
lawful S96J71S 

Iv) Decree in accordance with agreement ta 
have disputes settled according to 
cisien of Court on issues snbmitwa 
whether appealable 0 14B6* 
(kj) Decree passed under agreement to a 
just lights ID acoordancewithdec^wn 
olCourt on issues submitted— wo* 
ther appealable „ . v « 

014R6N1.R7''» 

(xii) Factum of validity of compromise ices 
tioned before Court— Decree 
terms of compromise after doei» » 
dispute, whether appealable^ ^ 

(d) Compromise, order as to 

(i) Appeal, if lies— Againstorder made wit“ 

consent of parties recording jl 3 

(n) Appeal, whether and when hes 

orders relating to compromise oi . 

O 23 R 3 N 2d Si 

(ill) Appeal whether lies from order rccor^ 

inror refusing to record compromi« 
0 23 R 3 h i^ 

(iv) Order recording or refusing to 

compromise— AV hether 15 

(o) Consent, if can confer right of , j 

(p) Consent order “ , nrJef 

(i) Appeal, whether lies Iromconsen 

instalments 0 2014 1‘ 

(q) Contempt of Court, proceedings for 

(i) Appeal - Whether lies from orcer^. ^ 
committal for contempt .j,tf 

(il) Altaehmenl— For W«J‘«“P‘rioi N 
appealable ® 
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App«*S— Competency — } 
(r) Costs order as tc 
(i) Appeal— 'I 


intamability— Order m lo 
S35N 29 0 41 Ra3N2l 
(ii) Appeal whether lies from order as to 
costs oil withdrawal of suit 

0 33 R 1 N 39 


(0 Decree appeal from S 96 

(0 Final decree on mortgace 

O 31 R 3 N 13*. Q 31 R 5N 21 


(m) Ufii rfla iron) ^ 

(a) tppc'l — sraintainabihty — From 
decree passed ou renew 

0 17 R 8 N 3 

(t) Appeal whether lies from decree 
ptsod on report of commissioDor 
on issues of fact referred by 
acrccment of parties 

014R6N3 
(«) Lo al inspection— Puties requir 
ing Court to decide on local 
inspoctiou— Decree whether ap 
peaUble S96H15 

(u) Decree or order passed without jurisdietiou 
appealability of 8 90 N 11 

suit or 
ing to do 
>rder for 


dismissing appeal an ground of do 
licienc) of court fee b 119 N 13 

(v) Appeal — hethcr lies — From order 

dismissing suit for failure to pay the 
money on condition of payment ol 
which within certain time suit has 
been decreed O 20 B 14 N 16 

(vi) Appeal — Whether lies— From order 

dismissing suit with liberty to sue 
again O 23 B 1 N 39 

(ni) \ppoal— Whoth-’r lies from order dis 
missing appeal for default 

0 41 B 17 N 14 

(am) Appeal- Whether lies from order dis 
missing appeal on ground ol limits 
tion 0 41B3K6 

(ix) tppeal — bother lies from order dis 
missing case tor default at appearance 
on adjourned hearing 017R2N9 

CPC 406 d. 407 


Appeal— Competency-Dismissal, order as to — [Conld ) 


fresh summons 0 9 B 5 N 5 

(ill) Appeal — Whether lies from order dis 
missing suit for default of plaintid 
ordered to appear lu person 

0 J R 12 N 3 

(sm) Appeal— W hether lies from order dis 
missing suit for non appearance of 
defeudant due to failure to serve pro 
coss on account of default in pa; 
raent of I rocoss fees 0 9 B 2 N 5 
(sit) tpioal— Whether lies from order ra 
jectiog apical for failure to furnish 
security for costs 0 41 B 10 N 11 
(xv) Appeal— Whether lies from order re 
jccting memorandum of appeal 

07R11N11 0 41B3NG 
(xvi) Appeal— Whether lies from order relat 
lug to dismissal of suit for failure to 
furnish security for costs 0 25 It 2 N 5 

(w) Election Court derision of 

(i) From decision of election Court to High 
Court LP(Cil)CUGN2 

(x) Evidence order as to 

(>) Appeal— A\ bother lies from order ad 
mittmg or rejecting documents after 


0 41 B 27 N 18 
(m) Appeal — Whether lios from order ca 
jccling document as inadmissible or 
irrelevant 0 13 R 3 N 3 

(y) Execution proceedings orders in when ap 
pcalable 8 47 N 84 8G S 51 N J 

SGONll SslOOllOlNO S 104 N 7 
(i) Arrest of judgment debtor order as to 
(«) Appeal— Whether tie& from order 
allowing or refusing to allow ap 
plication tor arrest of judgmeut 
debtor 0 21 R 40 N 9 

(b) Appeal— Whether lies from order 
disallowing claim for exemption 
from arrest S 135 N 10 

(«) Arrest— Order of — W hether aj 
pealablo S 104 N IS 

(d) Order under S 53 S 5o N 13 

(u) Attachment order as to 

(ti) Appeal — Whether lies — From an 
order as to relea e of property 
from attachment on decision of 
claim petition O 21 R GO N G 
(ill) Award cxocution of orders m 

(a) Arbitration — Award — Execution 
of — Orders iu — App si from 
whether lies S 47 \ 3l 

(ii) Claim proceedings orders n 

(a) Appeal — Whether lie» fron 
order m claim proceedings in 
executing Court OllRCSNlS 
fb) Appeal — Whether lies from 
order disallowing claim or objec 
lion in claim proceedings in 
executing Court 0 31R61R4 
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Appeal— Competency — [Oonld ) 

(q) Arrest order of 

(i) Appeal ^^llcn lies against an order of 

arrest S 101 N 13 

(h) Attachment order of 

{ij Appeal \ hen lies against an order of 
attachment S 101 N 13 

(i) Award decree on 

Sch2PlGM Sch2P17N15 
Sch 2 P 21 N 15 
(i) Appeal— Alaintainahihty — Decree on 
a\ ard — C round of appeal Sch 2 P 16 

(ii) Appeal if lies — From decree on award 

on ground that remission of original 
award for re onsideration was uu 
lawful Sch 2 P 14 N 9 

(lu) Decree on a ^ard — Not in accordance 
with award Sch 2 P 16 N 5 

(ir) A\ hethcr appeal maintainable on 
ground of invaliditj of award 

Sch 2 P 16 N 6 

Colloctor orders of 

(i) Appeal— Slamtamabiliky— From orders 
of Collector in execution by him 

Sch 3 P 7 M 


( 

fusing to represent to Court that pub 
lio sale of land in execntiou is not 
desirable— Appeal idles S 72 N 10 
(iv) Order of Collector executing decree 
whether appealable 8 'ON 7 

(\) Orders of Collector making partition of 
roieuue paying estate uudet a decree 
for partition S 51 N 9 

(k) Commissioner order as to 

(i) Appeal whether lies from order con 
firming or rat)it]g leport of com 
missioner for partition 

0 26 R 14 N 9 

(n) Appeal whether lies from order gmng 
direction to commissioner in regard to 
taking accounts in partnership suits 

O 20 R 15 N 7 

(ill) Appeal whether lies from order on 
application for appointmout of Com 
missioner to work out shares under 
decree for partition 

O 20 R IS NO 

(u) Appeal whether lies from orders relat 
mg to Commission for examination of 
adjustment of account O 26 R 11 N 6 
{v} Appeal whether lies from order relat 
mg to issue commissson for local 
mrestigatlun O 26 R 9 N 9 

(ri) Appeal whether lies from order 
relating to issue of commission for 
esammaliou of witness 

0 2CR1N7,0 20 U4N7 
(vli) Whether and when lies from order 
of comtDis 
> 26 R 13 N 4 


Appeal— Competency — (Could ) 

(m) Compromise decree 

lO Ajipeal — Maintainability — Fromde 
sionof Court where parties haie cou 
seated to abide by it Sch 2 P 16 N 13 
(ii) Appeal whether lies — From decree 
passed by Court where parties have 
entered into agreement to abide br 
such decree O SG E 6 N ’ 

(ill) Appeal whether lies from consent 
decree S 96 ^ la 

(i\) Consent decree — Consent by pleaders 
on behalf of minor — Decree whether 
appealable S96K1S 

(r) Consent decree — Consent on bebatf of 
minors- Appeal by minors whether 
mamtainable S 9o N 15 

(%i) Consent decree — Decree including mat 
tors outside scope of suit whetherap 
scalable S 90 1® 

(mi) Consent decree — Decree on plaiotid 
agreeing to ba bound bj defendant s 
oath whether appealable S96N15 

( 


the ground of agreement not being 
lawful 8 96 N le 

(x) Decree m accordance with agreement tc 
ha\e disputes settled according to de 
cisioD of Court on issues submittw 
whether appealable 0 14 It 6 N 7 

(ai) Decree passed under agreement toad 

just rights lu accordance with de«s o 

of Court on issuea submitted— w he 
ther appealable ... 

0 11 R 6 N I B » ' > 
(xii) Factum of validity of compromise me’ 
tioned before Court— Decree passed! 
terms of compromiso after dec J ns 
dispute whether appealable , 

S 96 N 15 

(n) Compromise order as to 

(i) Appeal iflies— AgamstorJecmadewit 

consent of parties recording * « 

mise SlOd^ 

(ii) Appeal whether and when lies fre™ 
orders relating to compromise oi su 

O 23R3N23 

(ill) Appeal whether lies from order reccf^ 

mg or refusing to record 

** ** O 23 B 3 M' 

(iv) Order recording or refusing to n**-*’^ 
coinpromiio— \Vl ether a 

(o) Consent if can confer right of app®^* . . i 

Ss90N2 S.100t l^;;{5 

(p) Consent order , 

(i) Appeal whether lies from consent 

—For payment of decretal amoo « 

(q) Contempt of Court proceedings for ^ 

(i) Appeal - WhetLoc lies from oid^^ 
committal for contempt 0 It « * 

(il) Attachment— For JJ 

appealable ® * 


□«t order for | 
• ary injanc I 

tion arrest or attachment Leforo ( 
Judgment wrongfully obtained I 

S 101 N 17 I 
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App«»l— Compelency — (CouiJ ) 

(t) Costs order ts to 

(i) Ari'e^l—MMntiimbilUy— Order as lo 

costs S35N29 O 41 R 23 N 21 

(ii) Appeal whether lies from order a# to 

costs on withdrawal ol suit 

O 23 11 1 N 39 

(tn) Compromise dccreo— Order for costs lu 
— \ppcalability S 35 N 29 

(it) Co.ts — Compensator) co»ts whether 
order aj pealal lo S 35 \ N 3 

(v) Costs— Taxation ol— Mode ol— Whether 
apivanie. S 35 N 29 

(s) Conrt tec order as to— Whether appeal lies 

07RUNU 

(t) Dcoree appeal Iroin S96 

(i) 1 inal decree on mottf;aj;e 

0 34 R 3 N 13* 0 34 R 5N 24 


(e) In suit for accounts O 20 R 1C N 5 
(ill) (d/it tlla t*o <s) 

(a) Appeal — Maintainability— From 
dc ree passed on rerie 

0 47 R 8 N 3 
(1) Appeal whether lies Icozn decree 
passed on report of commissioner 
on 1 sues of fact referred by 
agreement of parties 

014E8N3 
(e) Lo al inspect]Qn>'PAttiet requir 
ing Court to decide on local 
inspection— Uecroo whether ap 
pealabla S9CN15 

(n) Decree or order passed without jurisdiction 
appealability ol S 9C N 14 

suit or 
ng to do 
rder tor 


(it) Appeal — \A hethcc lies — From order 
dismissing appeal on ground of dc 
fic enc) of court lea S 149 N 13 

(v) Appeal — Whether lies — From order 
dismissing suit forfailure to pay the 
money on condition ol payment of 
which within certain tune suit has 
been decreed O 20 R 14 N 16 

(ti) Appeal — Whctler lies- From order 
dismissing suit with liberty to sue 
again 0 23 R 1 M 39 

(th) Appeal— \V bother lies from order dis 
musing appeal for default 

0 41 R 17 Nil 
(Till) Appeal— Whether lies from order dls 
missing appeal on ground ol limita 
tion 0 41R3N6 

(ii) Appeal— \\ hethcr lies from order dis 
missing case for default of appearanca 
on adjourned hearing OliR3N9 

0 P 0 40Gi407 


Appeal— Competency— Dismissal, order as to— Conid ) 


fresh summons 0 9 R 5 N 5 

(sii) Appeal — Whether lies from order dis 
missing suit lor default of plaintiff 
ordered to appoit in perso i 

0 9 R 12 N 3 

(am) Ajipeal — Whether lies from order dis 
missing suit for non appearance of 
defendant duo to fatluro to seno pro 
cess on account of default in pay 
ra“nt of process fees O 9 R 2 N 5 
(xit) Ajical- Whether lies from order re 
jeeting appeal lor failure to furnish 
security for costs O 41 R 10 N 14 
(xv) Appeal— Whether 1 es from order re 
jecling memorandum of appeal 

07RUV11 011R3N6 
(xvi) Appeal— Whether lies from order relat 
mg to dismissal of suit for failure to 
furnish security for costs O 25 R 2 N 5 

(w) Election Conrt dons on of 

(i) From decision of election Court to High 
Court LI (Cal) Cl 16 N 2 

(x) Evidence order as to 

(>} Appeal— Whether lies from order ad 
milting or rejectmg documents after 


0 41 B 27 N 13 
(ill) Appeal — Whether lies from order re 
jectiQg document as midmissible or 
irroleTaiit 0 13 R 3 N 3 


debtor 0 21 rIiO N 9 

(l() Appeal — Whether lies from order 
disalloi mg claim for exemption 
from arrest S 135 N 10 

(e) Arrest — Order of — Whether aj 
pealable SIOINIS 

(<l) Older under S 55 S 55 N 13 

( i) Attachment order as to 

(a) Appeal — Whether lies — From an 
order as to release of projertv 
from attachment on dec s on of 
claim petition O 21 R CO N 6 
(ill) Award execution of orders in 

(a) Arbitration — Award — Execution 
of — Orders in — Appeal from 
whether 1 es S 17 N 34 

(la) Cla in proceedings orders m 

(а) Appeal — Whetl er lies fro n 
order In claim proceed ngs in 
executingCourt O ‘>1 B C3 M3 

(б) Appeal — Whether lea from 

order disallo vmg claim or objec 
tion in claim proceedings m 
executmg Conrt 0 21 R 61 B 4 
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Appeal— Competency — Exe ution proceedings — Claim 
proceedings — [Contd ) 

(c) Appeal — Whether lies from 
order on objection — Or claim 


and objections — Order as to — 
appealability of 

S 47 ^ 84 , O 21 R 58 N 34 
(v) Encumbrance on attached piopeity> ' 
orders as to 

(a) Appeal — Whether lies from order 
as to continuance of attachment 
of property subject to cncomb 
ranee 0 21R62N6 

(ti) Legal representative, order as to 

(а) tppeal — Whether lies from order 
determining question as tovrbo 
is proper representative of a 
party in execution proceedings 

S 47 N 27 

(б) Legal repteaentalnc— Deternima 

tion of question who is -* Ap 
pealability S50K5 

(e) Older deciding objection by legal 
representative of judgment deb 
tor to execution of decree on 
ground of non liability of pro 
petty proceeded against 

S 47 K 46 

(<2) Orders in execution — Order in 
proceedings against legal repto 
sentative S50N19 

(vii) Notice— Whether appeal lies fiom an 
order relating to a question of 
notice to show cause against 
execution under 0 21 R 22 

0 21 R 32 N 17 

(viii] Objection to eieeution order as to 

(n) Appeal— AYhelher lies from dcci 
sion as to objection that sum 
paid in satisfaction of decree 
has not been given credit to 

i.47N7l A 

(t) Appeal — Whether lies from order 
allowing decree bolder to with 
driw execution proceedings 

0 21 R 17 N 10 

(c) Execution — Objections to — Kc 

fusal to decide objections— Ap 
peal, if lies S 47 N 84 

(d) Orders m execution — Transfer of 

decice to another Court for exe 
cution — Refusal of such Court 
to decide objections to exccu 
tabilitj of decree— Appealability 
S 39 M 1C 

(ix) Order illowiitg or refusing to allow exe 
cution 

(a) Appeal— W bether and when lies 
from an order allowing or dia 
missing applicitiou by trans 
ferco of decree for execution 

O 21 R 1C V22 

(t) Appeal — Whether lies against 
order uUowiiig or refusing to 
allow execution 0 21R23K3 


Appeal — Competency — Execution proceediuga— Order 
allowing or refusing to allow execution — [Contd ) 

(c) Appeal — Whether lies from order 

refusing simultaneous execution 
0 21 R 21 1 

(d) Appeal — Whether lies from order 

refusing simultaneous execution 
against person and property of 
judgment debtor S 55 N IS 

(e) Order granting or refusing eie 

cution under S 48 — Whether 
appeil lies SfoNlo 

ij) Order refusing to execute decree 
on ground of want of jurudiction 
of Court passing decree— Order 
whether appealable S 47 27 30 
(j) Refusal to proceed with cvecu 
tion ou the ground of pcndeucy 
of execution agamst the same 
pioperty in superioi Court — 
Whether appeal lies S C3 N II 

(x) Orders in, Appealabihtj S 47,&3GN2 

(xi) Possession delivery of, orders as to 

(fl) Appeal — W’hetber lies against 
orders in proceedings lelatiag to 
the delii'ery of posscssiouin exe 
cution 

S47N 10 80 , 0 21 B 101 NT 

(b) Appeal— Whether lies from order 

dismissing application for poi 
session ^ decree holder pui 
chaser at Court anction S 47 N 13 

(c) Claims and objections— Decisioii 

of whethei appealable S 47 N 8* 

(d) Execution— Sale— Deliver) ofpo» 

session to auction purchaser — 
Time to judgmeut debto’ — 
Agreement to give liBio— 
tion "VS to — Doterniimtion 
u hether appealable S 47 N 8* 
(ill) Privy Council Decieo, eicoutioa of 
orders m- Appeal 0 4 jB1I> 

(xuO Rateablo distribution order is to 
when appealable S 73 N 24 , S 9l>^ 0 


judgment debtor to raise monej 
bv private alienation 
^ ‘ O 21 K S3 

(5) Appeal— Whether lies from order 
tonfirinins sale in favour of ce* 
sharer in picfcreiice to strange 

0 2lBb3^^ 


(c) Api«al— Whether lies from order 
determining application for r 
cover) of dchcicnc) on resale <i 
to default of auction purebiser 
O 21 K 71 ^ 


o'21 II SO ^ * 
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Appe*l— Cojnpctcucj — Exocuiioa proceeilmgs — S jIo, 
orders relating to— (C phJiJ ) 

U) tppcil— Whether lies from order 
lorfcitiug amount paid bj* auction 
purchaser on hu failuro to pay 
balance \MtUia due date 

OnBB61«4 
(/) \ipcal — Whether lies from order 
granting or lefusing to grant 
leave to bid to decree holder 

S47 N SG 0 il R7aN 13 
Ij) ^PI*a' — W bethel Uea from order 
of coiitirmatiou of srla 

O 21 K S3 N 6 
(Ji) tppoil— \\ hcllier and nhen lies 
from order relating to sale ceiii 
neate S 47 8G . O 21 R 91 N H> 

(i) Ippeal — ^^hether lies from order 
relating to srla proclamatiou 

0 21 RC6N 20 

(j) Sale— Order in which properties 

should be sold*^Order presctib 
lag order — tppeaKbility 

S 17 NSC 

Ur)S.rlc setting asido of orders as to 

(ii) Ipperl — Whether lies — hrom 
order grantiog or refusing to 
grant refund of purcba*e money 
to auction purchaser on sale being 
kot aside O 21 B 23 K 13 


OQIR72N13 


O 21 B 90 N SO 
(f) Appeal — Whether lies from order 
refusing to restore application lor 
setting aside execution sale 


O 21 R 91 N 10 
(li) Appeal — Whether lies from order 
sotting aside or refusing to set 
aside execution sale 

0 21 BOON 50 
(t) appeal— Whether lies from order 
setting aside or refusing to set 
aside execution sale b> deposit 


SlllKT 


Appeal — Competcnc>— Exocutiou procecdinj,'~S vie 
setting aside of, orders as to — (Contd ) 

(A) Older setting aside execution sale 
whether ocdci appe liable as 
decree or order S 17 N 55 

(f) Order Betting aside or ccfusing to 
set aside sale, wbethei and when 
appealable & 115 N 21 

(avi) Satisfaction of decree, recording of order 
as to 

(o) Apieal — Whether lies agaiuat 
Older on application lot recording 
satisfaction of decree alleged to 
ha adjusted out of Court 

0 21R2N33 
(5) Appeal— Whether lies from order 
refusing to review order rejecting 
application by judgment debtor 
to enter satisfaction of decree 

0 21 R 3 N 33 
(c) Appeal— Whether lies from order 
refusing to set aside dismissal of 
application by judgment debtor 
to record satisfaction of decree 
out of Court for default 

0 21 B 3 2^33 

(xMi) bccurity for stay of execution, order as 
to 

Irt) Execution— Stay of— Security- 
Order for— As oonditiou for stay 
—Order whether, appealable or 
ravisabla 0 21B29N6 

(5) Execution— Stay of— Security for 
— Order for security, whether 
appealable S 47 2^ 14 

(xTut) bceunty, order as to 

(a) E'cecution— Security for drawing 
out money — Order requiring 
security, whether appealable 

S 47 27 6G 

(5) Execution— Scourity order accep 
' ting orrefusiog to accept security, 

whether appealable S 47 27 66 
(xis) Small cause decree execution of, order 

(n) Orders in execution— Small cause 
decree, transfer of for execution 
to Regular side — Orders inexocu- 
lion by such side, whether open 
to first or second appeal 

a 42 27 5 , S 47 27 81 
(xx) Stay of exocutiou order as to 

{a) Appeal— Whether bc» from order 
imposing conditions before gran- 
ting stay of execution 

O 21 R 26 27 2 

(xxi) Time extension of order as to 

(n) Execution— Order in — Extending 
time fixed by decree — Appeal 
whether lies b 143 N IX 

(xxn) Transfer of decree to another Court for 
execution order as to 
(n) Appeal— Whether lies from order 
issuing or refusing to isSue certi- 
ficate of non satisiactiou of decree 
O 21 R C 27 6 
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Appeal — Compeleaoj — Execution proceedings — Trans 
£er of decree to another Court for execution — [Conld ) 
(6) Order rejecting application for 
transfer of decree to another 
Court for execution S 39 N IG 
(xxui) {Miscellaneous) 

(a) \ppcal if lies from order oE exe 

cutmg Court authorising Gol 
lector to provide for satisfaction 
of decree by temporary aliena 
tion of laud S 72 N 10 

(b) \ppe3l — Mamtamabilily — Against 

decision of civil Court of dispute 
in course of execution by Gol 
lector Sell 3 P 6 N 1 

(e) Appeal — When lies — From orders 
relating to execution of a joint 
decree by one joint decree holder 
O 21 R 15 N 10 

(d) Appeal— Whether lies — Against 

order returning application for 
oxecutiQD ou ground that decree 
holder should calculate amount 
due to him on a diCerent basis 
0 21 R 17 N 10 

(e) Appeal — Whether lies — From 

order dismissing execution ap 
plication S 47 N 81 

(/) \pp»al whether lies against 

order iii execution of decree in 
«jit under S 9 of the Specific 
Relief Act 8 47 N 84 

(?) Appeal whether ties against 

Older under 0 21 R 34 on ob 
joo'iOD to the draft of a docu 
meat or of an endorsement 

0 21R31N8 

[h] Appeal— Whether lies fiom order 

of detention is jail for resistance 
to execution S74N7 

(i) Appeal — Whether hos from orders 

relating to determination of 
questions of priority and titfo to 
property in hands olCoart which 
18 attached in execution 

O 21 R 52 N G 
(;) Execution — Adnnnistraiive orders 
in — Appealability 8 47 N 8C 
(1) Execution — Application for — 
Dismissal for default — Revival 
of application — Whether ap 
] ealablo b 47 N 6C 

(f) Orders iii caccutioD — Contest 

between attaching decree holder 
and transferee of attached decree 
— Decision as to if apjicalablo 

S 47 N 25 


Appeal— Compotanoy — (Contd ) 

W Findings appeal against 


(ill) Appeal — Right of — Against adicrse 
findings when decree is favourable 

S96N6 

(zl) Fruitless appeal 

(i) Fruitlessuess of appeal — \ppeal not 
maintainable S 96 N 3 

(n) [General) 

(rt) From what adjudication— Appeal 
lies S96N6 


(6) Matters in respect of which ap 
peal can be brought S 96 N G 

(c) Proceedings m respect of which 
appeal can bo filed S 96h 6 
(e2) Inherent power, orders in exercise of— 
Appeal, whether aud when lies 

S 47 N S4 , S lal N 9 
(z3) Inherent power to entertain appeal 

(0 None to entertain appeal S 151 N 3 
(ii) In eases which are not appealabls 
under the Code S151K2 

(zl) Inspection of document order as to 

(i) Appeal — Whether lies from order for 
inspection of document 0 11 B IS ^ ^ 
(z5) Interlocutory judgment disposing of claim 
of set of! b) defendant 
(i) Appeal — W hether lies from order on 
preliminary issae disposing of claim 
to legal set oil advanced by dcfeudanti 
OaR0N17,O20R19N2 

(zf>) Inlcrlo.utory order , 

See Ai>i>cal—Conipeleneif—' Order, opf*’'’' 
from 

(z7) Interpleader suit order® in— Appeal when 
lies 0 35 E3N 2,OS5B4y 

(i9) Interrogatories order as to— Appeal— w"® 
thor lies from order disallowing inter 
rogatories 0 11 B 2 J 

(x9)JUdgmeut if appealable S9dNo 

(zlO) Legal repreeentatiies impleading of, order 
as to ,, _ 

(») Appeal — Whether lies from order 

ing or refusing to allow person to w 
brought on record as legal repre=re 
tiU>s 0 22I13SM 


(ii) Appeal— W hether lies from order bring 
ing la certain persons as le^o* • 
prcsontalivcs of deceased defendants 

(ui) Appeal— W hether lies from order deter 
mining— Who is legal representaure 
of deceased jartj 0 22 It 5^0 

(rll) Matters and Proceedings in which "IJ j 


(»i) Orders in execution — Intcrloen 
tor) orders, whether appcalallo 
S 47 NSC 

(>i) Order m execution order decidini* 
question l^ctwern a partv and 
legal reprecentatoe of another 
part}, if appealable S£0 2a5 


(al2l Order appeal from 

(i) Appeal ^ngaiiist loi N 4 

(u) Appeal from or iU 

(ill) Appeal from orders — s'd 

eflcctofSlOl Slot* 
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Appeal— Coiaj>cteDC\— Order ippcal Itoin — (CowW) • 
(iv) Apieal — Order* under other Hws — 
btving of tight of ii^ctl conferred by | 
••achla"' S lOi N 5 j 

(v) Vpreal wiivtlierliea from orderpnrport . 
log 10 le under ippi-tlablo proMSion, 
though *'roa2lT S 151 N 9 ' 

(m) hat orders arc uct ippealablo 

SKUN 1 

{tl3) Order a» to Icate to appciJ to I’nvy Council 
(i) tppeal— \\ hcthLr lies— From order re 
fusing leatc to nrpeil tol*ri\} Council 
0 4oB6N3 

(zI4) Order di'posing of suit cii part* s failure to 
produce cMdeucc or to do other act 
(il ippeal — ^^hclhut lies 

017R3N7 

(tl5) Order granting rcMew 

(i) \ppeal— Effect oi lower Court grant 

mg application for roaiew 047 It 8 N 3 

(ii) tppeal— 'Maiotamabiliiy ~ From order 

granting renew O 47 R 7 N 2, 1 
(ill) Appeal— Maintaioability — From order 
granting renew in msolTcncv proceed 
ingi 0 47 It 7 N 12 

(tl6) Order in regard to interlocutory relief 

10 Appeal— Whether and when lies from 
orders on application for temporary 
injunction 0 v6 R 1 N 20, 039 R4N2 
(iij Appeal— Whether lies from an order for 
detention etc , of iropett) pending 
suit 0 30 B 7 N 7 

(ill) Appeal— IV hethet lies from order with 
drawing conditional attachment before 
judgment 0 3dR6H3 

(it) Appeal — Whether tics from order di 
rectiug notice to be issued before 
granting injunction 0 32 R 3 N 2 

(v) Appeal— Whether lies from order of 
attachment before judgracot 

0 3S B C N 3 

(ti) Appeal — Whether lies from order 

S uuishingoc xelusiug to punish lor 
isobedience ot tempoiatj lojuacUoa 
O SJ B 2 N 7 

(zlT) Order on application for personal decree in 
mortgage suit— Appeal, whether lies 

O 34 B 6 N 21 

(<18) Order pronouncing or tefusmg to pronounce 
judgment in case, on non compliance with 
order, by party 

(i) Appeal— Whether lies fiom order pro 
DOUDcing judgment against a party for 
non compliance with order for personal 
appearance 0 10 B 4 N 6 

(ii) Appeal— Whether lies from order pro 
nouncing judgment against party for 
non compliance with order to giro e>i 
denco or produce documents 

O16B20N3 

(ill) Appeal— W hethec lies liom order pro 
nouncing judgment on default of pro 
duction of etidcnce at first heating of 
suit where suit was posted for final 
disposal 015 RAN 3 


Appeal— Competencj— Order pronouncing or refusing 
to pronounco judgment — {Could ) 

(it) Appeal— Whether lies from order pro 
nouncing or refusing to pronounce 
judgment against party on ground of 
bis failure to comply with requisition 
of Court to file written statement 

0 8R10N2 

(*) Written statement — Failure to file— 
When required by Court — Judgment 
— Appeal from such judgment — 
Whether lies O 43 R 1 

(zl9) Order pnnishing recalcitrant witness 

(i) Appeal — Whether lies from order for 
attachment against recalcitrant wit 
ness 0 10 E ION 5 

fii) Appeal— W hether lies from order im- 
posing fine on witness for failing to 
attend in obedience to summons 

0 16 B 12 N 3 

(z20) Order refusing to pass instalment decree — 
Appeal— W^hethet lies S 96 N 6 

(z2l) Order setting aside or refusing to set aside 
ex purfe decree or order declaring proeced- 
inM to bo ez parie 

(i) Appeal— Maintainability — Order rela- 
ting to setting aside of ez parie decreo 
in appeal 0 41R21NH 

(ji) Appeal— Whether lies from order reject 

mg application for setting aside ea 
parte ieaiee 0 9liiaN29 

(ill) Appeal — Whether lies froia order set 
ting aside (.zpnrfc decreo on certain 
terms 0 9R1SNSO 

(it) Appeal— Whether lies from order sot 

ting aside order declaring suit to be 
ez parte 09 R 13 N 29 


OaO*Rl2N15 
(u) Appeal— Whether lies from order re 
jectisg application for final decree m 
mortgage suit 0 34 It 5 N 24 

(z33) Parlies, order as to 

(i) Appeal— Whether lies from order as to 
striking oil parties O 1 R 10 N 42 
(u) Appeal — Wfhelher lies from order under 
O 1, B 10 O 1 R ION 42 

(z24) Pauper proceediugs, orders in 

(i) Appeal— Whether lies from order al 
lowing or refusing to allow application 
lor leave to ajipeal as pauper 

0 33 H 5N7, 0 44 B 1 N 10 
(ii) Appeal — Whether lies from order oj 
application by bovernment for paj 
meat of court fee in pauper suit 

osjBiidsj: 

(in) Appeal— Whether lies from crn_ zi 
application by GoTetianeu -a. zf 
covery of court lee m mnne 

o 33 R 10 N * r s 

(iv) Appeal— Whether licjm=. . 
ing leave to sue as a.:r— 

(z25} Plaint, rejection of ornery 

(i) Appeal — Wbe,,^ _=s- „ 
rejecting pla^t V 
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Appeal— Competence — Plaint rejection ol, order as to 
—[Could ) 

(u) Appeal — Whether lies from order 
rejecting plaint for misjoinder of 
causes of action O 2 R 4 N 9 

(^26) Power to treat incompetent appeal as ap 
plication for revision 

{i) Appeal not licing competent — Power 
of appellate Court to treat it as 
application lor rcMSion S 115 N 19 
(n) Treatment of, as revision application — 
Inherent power S 151 N 4 

{«.27) Prelimmarv and final deciees — If appeal 
from prelimmarj deciee hes where final 
decree has been passed O 20 R 16 N 5 

(228) Receiver order as to 

(i) Appeal — Orders appointing or romov 
ing etc receiver — Principles 

S 3 (2) N 9, O 49 B 1 K 51 


■ I I • ' 

to remuneration of Eeceivec S 47 N 7 
(ii) Appeal — Whether lies from order 
appoiutiug Receiver in proceeding 
under Ouardiaiia and Wards Act 

S 141 N 7 

(%) Appeal — Whether Ues from order 
cuhancing receiver s rcmuueiation 

0 40 U 2 N 4 

(m) Appeal — Whether lies from order 
refusing to remoie receiver 

O 10 R IN 51 


(it) Order in execution proceedings — Refu* 
sal to remove receiver — Whether 
appealable as a decieo O 40 K 1 N 51 
(x) Receiver — Directions to — Appealabi- 
lity O 40 B I N 51 

(xi) Receiver appointment of — Order for, 
subject to secuntv being iurnisbed— 
Right to ajpcal when arises 

0 40R1N51 

(il9) Remand, appeal hoin 

(i) Appeal— Maintainability against orders 


(lu) Appe.ll— Remand nuilcr O 41, R 33 — 
Whether apj>ealable O 41 R 33 N 1C 
(iv) Appeal —Whether lies from older le 
inittiug issues to lower Court for find 
mgs O 41 n 25 N 19 

(zC^O) Restitution orders is to — Ippeal from, 
whether lies b 144 N 31, 32 

(zjl) Restoration, order aa to 

(i) Appeal, inaiutaiiialiliiy against order 

tefuMQg to restoce applicatvon fot 
review 0 47B3N2 

(ii) Appeal, lu kiiitaiasbilitv, fioni order to- 

fusing to rosioio nj plication for ro 
V lew (lisnii-scd fordeliiuU 

O IT B 7 N 13 


Appeal— Competency — Restoration, order as to — 
{Gonld } 

(ill) Appeal, whether lies— From order rei 
toringor refusing to restore appeal to 
file 0 41 U 13 N 10 

(iv) Appeal, whether lies, from order re 
fusing to restore proceeding other thoo 
suit dismissed lor default S 141 K T 
(v) Appeal, whether lies from order refus 
ing to restore application to restore 
suit dismissed for default 

OaCenl h 2 

(ii) Appeal, whether lies from order rcstor 
ing or refusing to restore appeal dn 
missed for failure to furnish seouiitv 
for costs 0 41 R 10 N 14 

(vii) Appeal whether lies from order res 
tormg or refusing to restore suit dis 
missed fot default of appearance ol 
plamtifi 0 9 R 9 N 12 

(viii) Appeal whether lies from order resto' 
ing suit dismissed for default 

0 17 U 3 .N 9 


(ix) Appeal— Whether lies from order roslor 
lag suit dismissed for default of api'csr 
ance of both parties 0 9 B 4 h * 
(a32} Return of plaint, appeal, etc 

0) Appeal— Memo of— Retura of— For pre 
«entatien to proper Court— Order fo* 
rcluru whether appealable 

S141N7, OTIUONH 
(ii) Appeal— Whether lies— From order* la 
1 e»pect of retain ot plaint for prc'ea 
tation to proper Court 

S3(2)N13, O7IU0NU 
(ill) Appeal— Whether lies from order re 
turning application for personal deew* 
in mortgage suit ‘034B6N2l 

(233) Review, decree passed on— Appeal — 

tauiabihtr 0 47Bi2’** 


tauiabihty 

(z34} Review, order refu 

ability ^ 

(*35) Scheme decree, whether appealable S 92 > 3 


iC appeal, maintain 
® 0 47 B 7 1^2^ 


<237) Security, order as to , , , 

(i) Appeal— Whether lies from order for m 
J unJofsecunty under Code S145N1 

(!i) Appeal — Whether liea against order 
requiring defendant to furnish soco 
ntj for production of ^ j, 

(in) Vpiwal — Whether lies from order 
directing security lobe given as con 
d.uoolot.l.) ol """'I,”, Bjjss 

(.0 Vin.il - Whothtr li.. Ire»' 
th. 

oE.cconll 

(.) }.«. '/“« 

chargiMS flurotymiaettho „ 

lo.cinsoti.lo.ta|! 1» "fx l 
bond Sod.r CoJo 
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Vpp«*I— CumpeUncT— Se>.unl\ order as to— {C ohII ) 
iTiil \\ hetber lies from order for 

^cuntr for re titution in case of 
ere uliou pendinc appeal 

0 41 R 6 MO 


Apj»eel— Competency— (Coiifd ) 

(z44) Withdrawal of ituit order allowing 

(i) Appeal — W hether lies from order illow 
lug withdrawal of suil with permiasiou 
to SUB again O 23 R 1 N 39 


MU Vpi'cal — Wbfllicr lies 

luiriig ecurilv for CO 


from order re 
Is of suit 
02iBlN U 


IS) tppeal wLelbcr lies from order «c I 
fcplicg orrcliKingto acecit Mcuillj 
for rc'tituiion in ease of execntion ■ 
pi.ndin„ apical OtlRCVlo' 

XI Order for ‘p uriU to Stas cxecotion if 
Jljieaiable S 47 14 ] 

( -) Small lau c matter transferred to onguial j 

Court — tpp>.al if lies from lecision of Court 
of transfer S21N15 . 

< j Spe lal ca <. decree 0 i | 

nj tgrccrocat to sutc »i>ecul ea e for 
decision of Court — tppcalabihtj of 
deei* 0 i of O SC R 5 is 2 

<ul \i peal— W hell er lies from decree on 
1 111 case— 'submitted by parties br 
afcrefm"rt for decision of Coort 

O CC R a N ' 

<t.iOl Stage at which apficil i$ competesf i 

ii) If {«al against latcrloeutory order — j 
W hether lt*s after decree in thocase i 
has Uea pissed 

&0y N 2 0 41 R 23 N 21 
(ii) tljcal — Whether lies— ^fter ajih 
cation for ret cw is erai led by original 
Ccnrl 0 47 RUN* 3' 

t^ll] hiB} of execution order as to 

S« nlfo Apptal—ComptUnej—hxee ittnn 
praeexdi igt oidert tn 

{i)4ipcal — Whether aud when lies from 
order granliug or refusing to grant 
stay of cxccuiiou O 41 B 5 N 19 

III) Vpi«al — Whether lies — From order 
slaying execution S 47 N 44 

( 12) Time eitci Sion of order as to 

See also Appeal — Competency — hxec tlio i 

pTOcechngs order in 

W tppsuJ — againsi order . 
extending or refusing to extend time 
for payment under decree for redemp 
tioii 0 34 B 2 N 23 

O 31 E 4 N IG, O 34 B 8 >4 9 
(ii)\pjejl — Whether lies from — Order 
Under S 143 S 2 (2) N C S 148 N 11 
(ill) \ppeal— Whether lies from order ex 
tending timo hxed b} decree 

S 148 ^ 11 

Icl3} \ aluatlou of suit order as toapi ealability of 
(i) Suit— ^ aluatiou of— Order as to — Whe 
tber and when appealable 

0 7 R II N 11 


(ii)(l/tsorflditi-o ii) 

{(t) \ppeal— \\ betber lic» from order 
refusing to pass order absolute in 
mortgage suit for sale S OG K 6 
(t) An cal— Whether lies from order 
allowing or refusing to allow 
payment of decretal amouot by 
instalments O 20 R 11 K 14 
(c) \ppeal— Whether lies from Order 
diiocting account to he taken m 
administration suit 

O 20B 13 N13 
(J) \ipcal — Whether lies from Order 
for paMuent into Court of pro 
fcrty idmitted tobe heldas trus 
tee for i party to the suit or on 
behalf of «uch farty 

0 39 R 10 N 1 
(r) Vipeal— Whether lie* from order 
granliug or lefusing to grant 
leito to contmue «uit 

0 22 R 10 K 20 
(/) 4ppcil— Whether lies from order 
Tcfu<iiig to frame issues 

0 14 R 3 N 4 
(y) Order as to transfer of case to 
another Court whether appeal 
able 8 24 KIT 

{h) Order rejccliug ippheatioa for 
lca\o to jotn causes of actiou 
whether appealable 0 2 R 4 K 9 
(i) Order striking off defence or rofu 
sing to do so for non compliauce 
with order for discotety 

0 11 R 21 N 3 
{;} Older tiausfcrrug or refusing to 
transfer suit whether appealable 
8 22N9 

(/ 1 Probate aud Vdiniuislratiou Act 
acpoal under when lies 

S 2 (2) N 5 

Compromise decree— \ppcal fioin S 90 

Sec also ipj cal—Coi i etency 

(a) Legal practitiouer consent by to compro 

miMi— Decree whether appealable S 9G N 15 

(b) Somo defendauts confessing judgment — 

Decree on merits on others — Appeal by 
lattex — U iielhec entire decree can ha revet 
«el or caned 0 41R4N2 

(c) Whether objections to deciee on compromise 

on behalf of minor cau he taken m appeal 
O 32 R 7 N 20 

—Consolidation 

fa) CieBs rowsoli 1 ite 1 III lower Court — \\ hether 
eiuglo appeal applies 0 2 R G N 4 

(b) Connected proceedings— Decision in one aloua 
appealed from -Whether ajpeal is mam 
tainablo S 11 N 29 

(c}Cofl601tdalionofsereralappeals 041 R 1 Kls 

(d) Consolidation of suit for purposes 

— \alidity O 
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Appeal— Compctcucj — Plaint, Tcjcclion ot^oidei as to 
■~[Conl(l ) 

(•t\) 'ippeal — \Vhetlior lies Irojn order 
rejcciins ]il3int {or misioindec of 
cai,ses of action O 2 R 4 IT 9 

(,';’6)I'o»rcr to treat incomretent appeal as ap 
plieatioo for revision 

(i) Ippeal not l^einR competent — Power 
o£ appellate Court to treat it as 
ipplicatioD for roMsioQ Sllf> IT19 

(ji) Treatment of, as levision application — 
Inhere lit power S 151 N 4 

U2'i) Preluninan and final decrees — If appeal 
from preliminary deciee lies wheie final 
devtee has U;en passed O 20 R 16 N 5 
(z28) Receiver, order as to 

(i) \ppeil — Orders appointing or romov 
log oto , reeairor— Principles 


( 

to remuneration of Receiver S47N7 
(n) tppoal ^ Wficther lies from order 
appointing Receivor la pfoceodiug 
under Guardians and Wards Act 

(>) Appeal — 'WlJctlicf lies from order 
cubancing lei-eivcr s remuneration 

O 417 R 3 IT 4 

(m) Appeal — Whelher lies from order 
refusing Co remove receiver 

0 40 R IN &l 


lit) 0 40RJ N5I 

(si) Receiver appomlnicnt of — Order for, 
subject to socuntv being foroisfied — 
Right to aipeal vihen arises 

O 40 R 1 N 51 

(z2D) Remand, aitval fcoin 

(i) tpjicjl— Ifamtaiiubility against order'i 


(ill) Appeal— Reman I under O 41 1133 — 
Mbelher api* liable 041R33N1G 

(iv) Appeal — Whether ];« froio order ni 
mittiiig I'-sues to lovser Court for find 
mgs 04lK25I4’12 

(z-Q) RoititntiOM ordera as ro — tpjicail from 
Hhctlifr lie- 144 N 31, 33 

{i31) Restoration, order ns ro 

(t) Appta] niajutajiiatifitf against order 
rcfu^lug to mtorQ uppiication for 
review 0 47K3Y3 

(ii) Appeal. Ill uiit ilnability Uom otdurro- 
lantii: to rcitoia a^pluation for to 
View ,lunii«.id iurdefsull 

O t7 «7N’27 


Appeal— Competencr — Restoration, order as to — 
(Confd ) 

(ill) Appeal, whether lies — From ordetm 
toring or refusing to rcstote appeal to 
file 0 4lBiaRW 

(iv) Appeal, whether lies, from order re 
fusing to restore proceeding other thia 
suit dismigced for default S 141 1? ' 

(v) Appeal, whether lies from order refas 
iDg to restoie appUcation to reuots 
suit dismissed for default 

09Gen1 

(vi) Apjeil, whether lies from order rcstor 
log or refusing to restore appeal di 
misled for failure to furnish secuntr 
for costs 0 41 R 10 14 


(vii) Appeal whether lies from order rr.> 
toiing or vcfusiog to restore suit di 
missed for default of appearance of 
plaintiff 09R^^*12 

(vmj Appeal whether lies from order re»tot 
me suit dismig‘>cd for default 

OlWt.’.NS 

(li) Appeal— Whether lie* from order reslor 
mg suit dismissed for default of appear 
anco of both parties 0 9 R 4 'T r 
(z32) Return of plaint, appeal, etc 

(i) Appeal— 'ifeiBO of— ‘Batura o£-“For l« 
mentation to proper Oourt'^Order for 
return whether appealable , 

SUIN7, O7R10h‘ll 


(ii) Appeal— W hether lies— From order* ifl 
re>pect of return of plaint for p« ea 
taliou to proper Court .... 

SI(2)N13, O7B10ITU 
(hi) Appeal— Whether Lea from 

turning application for personal dejrM 
in mortgage suit 0 34 B u N R 

U33) Review, decree passed on— Appeal “— 'f*** 
(ainability 0 47Bi^** 

(r34j Review, order icfu me appeal, 

ability 047 BIN* 3 

(z35) Scheme decree, whether appealable S9l 


(/37) Securitr, order as to 

(i) Appeal — Whether lies Irom order iMi* 
fund of security under Code S 145 H i* 

{ill Apteal — Whether lies against order 

rejuirmg dofendant to lurnuhs®’^® 
r.t) for prodn-tion of 5 > 

(m) Avi-avl — Whether he* from or4_^ 

directing pucnrit) to bo given as co 

ditioii for st ly of ezecut^n^ jl ’3 h 6 

4, v) Ah •■al — Whether lies from or^ 

licteimiuing the •.ufncicocyoroth 
oi,ocu,u, 

charging surety uudcrlhoC^^o^^^^ 

{ill APWil — Whether liL« from 
forcing or rcluving io 
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Appeal — CviapcUncv— Securitv order as to — (CoiiM ) 
(rji) \ppcal— V\ bcllier hes from orJet tor 
«.ccaritv lor restitution in ease of | 
execution pending apiical 

0 41 R CK 10 j 

— Whether lies Izoat OTiier re 
quiring «ocuntr for costs of suit 

O 25 R 1 ^ 14 

tixf tppeal nlicllicr lies from order ac 
repting or refusing to accept securtts 
for restitution in case of execnlioa 
I>enduig 3pi<il 0 41 RCNlQ 

(x) Onfer for fccunlv to star execution it 
appall ible S 4" N 44 

U ■*) •'laall can c natter transferred to original | 
Court — tpi^cal if lies frorn decision oi Court | 
cf tran fer S2I \ 15 j 

ia.l*)Spc la] cast dccfiCOii f 

fi) Vgreemeut to sUto ff-ccial c»‘o for | 
decision of Court — Vipcalabihty «( 
decision of 0 SC R 5 N a 

(ii) tppeal— ^^bclllet lies from decree on 
jt lalca t— Submitted bjr parties br | 
icTc meiit for decision of Court , 

O CO R 5 N 2 1 

(tiOl btage at wbicli spfical u compclcnl j 

fi) 4f{eal 'igaiijst lutcrlocutorj orders— ' 
W betber lies after deeceo to the case 
bas been passed , 

S90 K2, 0 41 R31N 21 
(ii) tpical— \\lictbcr lies—tfter aipli < 

cation for reaicrr is granted by oiikinal 
Court 0 47 RUN 1 | 

(<41] Sia) of csecutiOQ order as to 

Stt nUo Appeal— Compeiency'^J- xfC«/»oi» 
procffdiii;< order* *n 

(i) Appeal — 4V betber aud xvbcn lies from 

order grauling or refusing to grant 
stay of cxecutiou O 41 R 5 N IJ 

(ii) tpiical— Wbetber lies — broin order 

staying execution S 47 N 44 

(/4.)Time extension of order as to 

?r« also Ai peal — Compeleiicy — lifeealiois 
procecdiiiyt order in 

(i) Aipcal— Maiutaiuability against order 
extending or refusing to extend tiioo 
for payment under decree for redemp 
tioii 0 34 R2N2i}, 

0 34 B 4 N 1C, O 34 R 8 N 9 
(ji) tpjeaf — Whether lien from — Order 
under 8 148 S 2 (2) N 0 , S 149 N 11 
(ill) tpiieal— Whether lies from order ex 
tending time fixed by decree 

S 148 N 11 

( 44 )) N aluation of suit order as to appealability of 
fi) Suit— taluation of— Orderas to— Whe 
ther and xrhea appealable 

0 7 K 11 N 11 


Appeal— Competency — (Cniitd ) 

(z44) Witbdranal of suit order allowing 

(1) Appeal — Whether lies from order illow 
uiguithdrawalof sun with permission 
to sue again O 23 R 1 N 39 

(u}(J/tteelJanro <0 

(0) Apical — Whether lies from order 

lofusiiig to pass Older absolute in 
mortgage suit for sale S 9G N 6 
(5) tppoal — Whether lies from order 
illowmg or refusing to allow 
payment of decretal amount by 
iiistalmonts O 20 R 11 N 14 
(c) Appeal — Whether lies from order 
directing account to lo taben lu 
a Immislration suit 

O 20 B 13 N13 
{1) Vlical — Whether lies from order 
lor payment into Court of pro 
yerty admitted to be holdas trus 
tee for a party to the suit or on 
behalf of such party 

0 J9 R 10 N 1 
(r) Aijcal— Whether lie* from order 
grauling or refusing to grant 
lease to continue suit 

0 22 R 10 N 20 
(/) tpjcil— Whether lies from order 
tciusiug to frame issues 

0 14B3N4 
(9) Order as to transfer of ease to 
another Court whether appeal 
able S 24 N 17 

(A) Order rejecting applieition for 
Icaae to join eauscs of actiou 
whether appealable 0 2 R 4 N 0 

(1) Order striking of! defence or rofu 

sing to do so for uon compliance 
with order for discovery 

011R21N3 
0} Older tiansfciring or refusing to 
transfer suit whether appealable 
S22N9 

(1} Probate and Adiniuisliatiou Act 
aopcal under when lies 

S 2 (2) N 5 

Compromise decree — Vppeal from S 9G 

See also ^pjicaf — Covipcfency 

(a) Legal practitioner consent by to compro 

ratso — Decree whether appealable SOON IS 

(b) Some defendants confessing judgment — 

Decree on merits on others— Appeal by 
latter— Whether entire doctea can be rever 
«ed or yaried 0 41 B 4 N 2 

(c) Whether objcctious to deciea on compromise 

on tehalt ol minor can he taken in appeal 
O 32 R 7 N 20 

-^—Consolidation 

fa) CaspK ronsoli late 1 in lower Pourt — \\ he that 
single appeal applies 0 2RCN4 

(b) Connected proceedings— Decision in one alone 

appealed from— Whether appeal is mam 
tamable S 11 N 29 

(c) Consolidation of several appeals 0 41 R 1 N 15 

(d) Consolidation of suit for purposes of appeal 

—Validity 0 45 R 4 N 
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Appeal— Consolidation — {Contd ) 

(e) Several appeals against «ame decroc — One 

appeal against appellate decree m such ap 
peals— II inaintamablo 0 41 E 1 N 7, 15 

(f) Single appeal by diScrcnt persons having 

diSctent cases — ^alidit} O 41 R 3 N 3 

(g) Two decrees in two connected suits — Failnro 

to appeal from one howlarbar to appeal 
from other SUN 7 

(h) Two dectoQs in two cross appeals — Appeal 

filed only from one such decree — Validity 
0 41 R 1 N 7 

(i) Tmo separate appeals against same decrees 
— hether party aggrieved by the decision 
of the appeal should file separate second 
appeals S 100 N 10 

(]) Two suits or aj peals tried together — Deci 
siou m one alone appealea from — tppeal 
whether barred S 11 K 23 

Costs 

Sto Costs 
Court Fee 

ire also Coarf /«— Appeal— Coarf /« on 

(a) Deficiency in Court fee— ESect — Bight of 

appellant to be heard on proportionalo part 
of bis claim S 149 NC 

(b) Deficiency m Court fee on appeal— Whether 

Court IS bound to allow time for deficiency 
to Le made up S149N9 

(e) Memorandum of appeal— Court fee of— Pay 

mentol— Time for— Extension of— Power 
of Court S149N4 

(d) Power to deal with the appeal before pay 
meet of Court fee S 107 N 17 

(c) Question of Court fee — Duty of appellate 

Court to decide oucstion at early date 

S DON 19 

(f) Time for payment of Court fee— Where apph 

cation for lease to appeal as pauper has 
boeii rejected 0 44 R 1 N 7 

— Cro s appeal 

(a) Consolidation— Inherent power S 151 N 4 

(b) Impleading legal representative iu cross ap 

peal — W hether sufiicicnt for main appeal 

0 22 B 3 N 18 

(cl Limitation for 0 41U22N19 

(J) Power of appellate Court— Cross apj cal by 
some tespondenCs— Power toaary or reverse 
decree 111 fiiour of all 0 41114^1 


jcction ‘ 0 41U22N22 

(c) tgamst whom can be fikd 

(i) Co respondent if can be directed 
against 0 41R22N14 

III) Person not party to appeal— Croa* ob 
jceiioiis >{ can L« Sled against him 
V O 41 U 22 N 13 

(d) Death of i attr rending appeal ctlect of 

O 22 R 1 MS 

(e) 1> imusal of apecat lot OclauU effectof 

O 41 11 22 N 17 

(0 D .mu.al of aj jeal cflccl cf 0 41 B 22N 17 

(g)2eri I jMupertt it can le bled In 

O 41 R23N12 


Appeal — Cross objections — Forma pauperts—[Coiitd J 
(i) Applicability of forma pauptrts itoct 
dure 0 41 R 22 

(h) Grounds that can be raised in 

0 41 R 22 N 3 C 11 

(i) Objections to order of remand 

0 41R22N6 


to appeal or file cross objection 

0 41 R 33 and holes 
(ill) Right of respondeat to attach decree 
of lower Court 0 41 B 22 N 3 

(iv) Right of respondent to support lower 
Court 8 decree on ground decide® 
against him 0 41 R 22 N 3 

(1) Proceeding in which cross objections can be 
filed 0 41B22N3 

(«) Right to file whether applies to fasol 
veucy appeals 0 41 E 23 N 3 

(1) Right to file 

(i) Failure to appeal from 

adierae to one 0 41 R 22 

(ii) Whether filing of appeal by respoud^cnl 
against same decree precludes bno 
from filing cross objections 


0 41 B 22 Mil 


(m) Time for , 

(i) Appeal not to bo heard before ®* 


tune for cross objections ... .n 

0 41R22N19 


(o) [iltseellaneous) 

(i) Appeal filed out of time if may b« 
treated as cross obietUoua _ , , 

O4lB22h20 

(ii) Appeal from order — Cross objections lo 

0 41 R 22 h S 

(ill) Appeal whether includes 

tions 0 41 B ^„r 

(it) Court fee 0 41 B -2 M 3 

(\) Cross objections against findings not 
included in dcw to 0 41B.2M 

(vi) Decision of cross objections 

Re hearing apjlicauoii for— Wbcio 
can bo treated ae apilication I<« « 

hearing of apical , 

(vil) Form and contents 


0 11 B- 

Vtli; ^u(iu auu . 

(viu) Notice of cross objections to 
(ii) night o( ic.i»i.dciil to IIIEU It 

points not raised in », jO 

objections 0 41 It as 


(i)SUE« It Mbich crc. objtctlm. to K 
moJ-iciJci.cj ol .ri«n , 


and when »pieal “*7 
t« croit objection 


lilt 22'’.^ 
Qfile-Crossobjeaion.^^ ,^ 
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;^ppe*\— {ConS<3 1 
Dtalb cf Tattv 

(a) CcntiDualion of appeal by lt(,al icpn:‘Ont‘‘ 
live cf oiigmal appelHrt S llCJ* 2 

(1)Dck 3 p-ersou apjcal a^^aiuH 
ice jtrson 

(c) Ptatb — Ikfore filiiic appeal 0 22 R 1 2« I*! 

(d) Death— PeudjEg sjpeal— LlTert 

O 22 in 15» 

(e) Decree again'l tcvcral i>cr»oug — \ric4l h> 

thctn—Ueitb of one j>rndingappcal-'Lflcet 
041R4N8 

(1) Decree acam‘t ‘CTcral persons— Vi icil bj 
• » ^ (*r.n r« tf rna daine t endinc appeal— 


tcirc-cntaiiao 022R5H2 

(h) Hearing death of party before or alter— 

Lscot on noon I 

lOXaral icpfriicnialiac of dccts'id patlj — 
\\ bether can appeal against decree aaithout 
1 1 „„ a^nna t i\n 


“ “ OlinOHlO 

(b) 1‘oveer of appellate Court to add respondeDts, 
a^hetbsr exists lu cases aabere appeal baa 
abated by reason cf death of a party 

0 22 U 4 N 20 

—Decree is 

(a) Ap 


suit on merits 0 41 H 24 N 1 
(ii) Pover to pass »ucb decree as the or 
eumstanees of the case may reouire 

t!)CN8 

(oi tower cf to grant appropriate 
rebef despite absence of speci£e 
oral er for at is pleadiuga 
^ ^ 07R7N2 

(1) Fewer to pass such decree as may 
be requited by justice 

041 R 4N 1, 0 41 R 23 N15, 
0 41 R 33 and Rotes 
(ill) Power to raise points sue motu 

(a) Power to base decision on points 
not raised by apielUnt 

041B2N7 
(t) Power to decide appeal on point 
not raised in rnemool appeal — 
Notice to parties aSected — Ke 
ccsiity foe O 41 B 3 N 8 

(c) Power to dispose of appeal OQ 

point not raised by either party 
O 41 B 22 N Ifi 

(d) Power to raise point in support 

of lower Court g decree of itsown 
accord O 41 B 22 N 2 

(e) Power to raise points luo molu 

041 B3N7 

(it) Power to reierse ot \ary entire decree 
ID appeal by some alone of parties 
adiersely aOected 

041 R 4 , 041 B33R8 
(a) Discretion of Court 0 41 B 4 H 6 


Appeal — Pccrce in — Power to reverse or iirv entire 
decree— (Corthl ) 

(i) Essentials — Decree on coinnion 

ground 0 41R4''3 4 5 

(f) Power to icMT'^o or sits decico 
against person not impleaded as 
jarty to aj peal O 41 R 4 N G 

(f) Power whet her applies where the 
non mealing defendants iia\e 
confessed ju Igmeot 0 41 R 4 N 2 
(e) M bother powtrapplies where non 
apicaliug jersons haio allowed 
decree to bo passed expuite 

0 41 R 4 N 2 

(i) Power to Toierse or lary portion ol 
decree not appealed from or objected 
to incrosi objections 

0 41R2R7.0 41B4N6, 
0 41 R 23 N 15, 0 41 B 33 and >iotes 

(vi) Power to tabs note ol subsequent 

cicnts 

(o) Power Co grant relief on basis of 
cients hapncning subsequent to 
lower Court s judgment 

S151N4. 07B7N4, 
0 8R8N1 . 041 B27N1C, 
0 41 B 33 N 4 

(vii) Power to lary decree m iayour of party 

who has sot apjciled or Hied cros»* 
objections 0 41 R 4 and ^ofea , 

0 41 B 83 and 2>otoe 
(o) Decree 0 41 B 33 N G 

(fi) Power to dismiss whole suit in 
pUiutifl B appeal where lower 
court has decreed tho claim 
partly on ground of limitation 
OURSdBlS 
(e) Power to do justice to partiet not 
before appellate Court 

0 41 R 4 N I 
(if) Power to grant relief to plaistiff 
in appeal by defendant S 152 N3 
(e) Power to interfere with portion of 
decree not appealed from or ob- 
jected lo by cross objection 

O 41 R 22 N 15 
{/) Power to pass adverse order against 
appellant and in favour of party 
not filing appeal or cross objec 
tious S35N5 

(j) Power lo vary decree in favour 

ol non appealing party S 152 H 3 
(viii) (fl/isreffancour) 

(<i) Appeal Irom order ot remand 

0 41 R 23 N 25 
See also Appeal — Bejnand 
(5) Power to grant relief against per 
son not party to appeal 

O 41 R 22 N 13 
(e) Scope of enquiry and decision — 
Appeal irom decree on rei lew 

0 47 E 7 Nil 

(b) Construction of O 41 R 35 17 2 

(c) Copy of 

(i) Certified copy of decree and judgment 
lo bo sent lo lower Court O 41 R 37 

(li) Bight to 0 41 R 3G 

(d) Costs — Provision as to O 41 R 35 H 

(i) Specification ot costs in lower 0 
whether necessary 0 20 B 
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Appeal— Decree «n — (Contd ) 

(e) Date of 0 11 U 35 0 41U35N1 

(fj FUcct of S96N3 

(i) Decision \%bco can operttoas resjudx 

cata. in subsequent suit S 11 N 94 

(ii) Decree against several persons — Ippeal 

by some— Separable interest —Exone 
ration of some of the persons from 
liability — ^\lletllcr enures for the 
benefit of others 0 41 B 4 K 6 

(in) Decree is one in suit 

S2(2)NJ S9GN3 
(it) Beaersal of decree in appeal — LQect on 
dependent decrees— Bestitntion 

&144N6 

(^)^^ bother time fixeu bv loircr Courts 
decree is extended S 140 N 9 

S«< also ri«if — Eafoision o/ 

(g) Form aud contents 0 il R S'* 0 41 R 35 

(i) Applicability of Rules to High Court 

under O 40 B 3 0 49 R 3 

(ii) D smissal of ai peal vbclher and when 

- A ti 1 '>a M 


on a question as to appreciation of 
cTideiuo b 107 N 14 

(in) Vppellato Court pouetof— To inlercfeto 
ou a (uestioa as to relorancy and 
admissibility of cMJence S lO'ls 13 
(it) Appellate Court nover of on matters 
of eTidence— Lriocnce as to to aftde 
ignorance lu levicir apihcalton — On 
groiiid of discoTory of now ind tm 
portaut matter or eaidcnco 

0 47 B4hC 

(t) Appellate Court poiicrsol — Inquestious 
of fact and OMdcnie SiO'Mt 15 


O 41 R 35 ^ 4 


(i) Power 
(n) Super 


Dfcrrf — Supentaton Vj apprl 
lale decree 

of lower Court to amend decree 
S 152 N 9 

c^<ioii wbet docs not talo place 
09 U13 Ml 


(1) (l/irerlfanrru ) 

(i) \ppcllalo Court to deal with appeal o: 
issues settled bs Inal Court 

O 14 U 1 N 3 

(ii) Decision of appeal pending application 
to lo Mr Court to alter or set a»id« a 
deer 0 S 9ii Is 2 


(n) Decision wl le a] {•cal is heard by 
be ich of two or more Judges S 93 


(ir) Dccica of all rii ai ca— lie {ubiUs 

S39 2«S 

(t) Gro II 1» cf Ic tio— Objections to report 
ul C< intnlifiOQcr 

O 0 11 10 N C O "0 R 12 N 3 A 4 


Appeal — Decree in— (ifticeflawcous)— (Coiifi ) 

(ti) Time fixed by appellate decree nhetbec 
can be extended by lower Court 

S118N19 


—Discretion of lower Court interfecenca with 

S 10 <N 12 

(a) Costs order as to S 35 N 23 

(b) Discretion as to amount of damages 

S 107 N 12 

(c) Discretion as to apppoiutmenl renewal etc 

•V. of receiver S 107 N 26 0 40 R 1 ^ 51 

(d) Discretion of lower Court in granting appro- 


decision will be interfered with 

S34N3 

(ii) Rower to grant interest not granted br 
lower Court 8 34 '' 3 

(ill) Power to interfere as to rate of interest 
S 107 ^ 12 

(t) Lease to sue where some defeudants res do 
outside jurisdiction— Appellate Court not 
to ordinarily interfere with discretion 

S 20 V 12 


(b) Dismissal as time barred 

01 Protsdut. OllBllN' 

(u) Whether appeal may ha dism ssod » 
time barred at time of admission 

0 4inii^.' 
0 41 RUN 11 
0 4111 IT 


(c) Dismissal for default 


for default 0 41 R IT 

fii] Default of appearance of appellao* 
Dismissal on inorits— Lcgald}^ 17 N 4 

(ui) Default of prosecution 0 41 B 
(iv) Dismissal after arguments — { 

(a) Dismissal after remand of issues 
before return of finding— Legality 
0 4l« 

(m) Dismissal whether effects 

lower Court e decree in appellate 

O 41 R IT ^ 8 A ■' 


(mi) Fffeot— Ficsh aipcal 
(uil) htCilOeXllOU 


041 It 13'',^ 
0 41 

(ix) Restoration— K otiow 

apilication for rostoratlon— 
question that can bo ‘{j” » 


Whether Couis l.uunJ D 
O 41 It IJ '• * 


(x) Rosiorat. 
restore 

(xi) Itcitoralion— Wholbtt 0 ’ ^ g > 1 


(xiii) ^\helher fresh appeal within 5 

period can be brought * 
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Appeal— Dumik^al of — (^ron/i ) 

(d) l)it,m)ftal (or ilcfu in Court foo 

>f«-<iuo C^urt Iff - for net 

pui'i ) Court ftr 
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(lit I'l'tnittal for failuio to jav deficit 
C art Iff- R 'I 'ration 
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(111) I ulilm (or dimn val S llON C 

'e) D.fDifKal for failure to give »teuril\ for 
cO‘t» O 41 U ION* 11 

ii)l ^e t— Wbfilicr Iinnistal is owe (or 
default 0 11U22N*!" 

<iil RoMorilioo of *1 peal O 41 11 lON 12 

ml \S htn appeal “u' bo rejocteJ on »uch 
crouQiiK O 41 H 10 N 11 

lit) 1\ hether ibcicafier lime for luruitli 
mg >.t unit mat catendcJ 

O 41 11 ION 10 11 

if| I’l-mis'al for failure to |'\r prorcst fcc» 

0 41 Rl-j M 

(i) licanoc— Dl<lnl^vtl before dale fixed— 
ior failure to 1*' process fees— Irfga- 
litr 0 4ini8Kl 

(i>) Ilostoration 0 41Ult> 

$] Diamusal for failure to tile steps m regard 
to preraratios of boob and records 
(i) Default 10 prcptration of record 

OllRlOKC 

111) Appeal — Dismisaal — lor failure to 
deposit— Costa of 1 ipet book— Resto- 
ration 0 41 R I9NC 

(ill) Distniasal for failure to deposit amount 
for printing expenses — Vronsions 
applicable 0 41 RUN 3 

(it) railnie of appellant to take steps for 
preparatiun of Eeocb copies and traos 
latioo of reriiacuUr documents 

O 17 R 3 N C (3) 

(t) failure to triiisUle and print records 
041RI7NC 

(b) Dismissal for reasous connected ivitb notice 
to respoiibiiit 

(i) Default 11 applving far fresb process. 

dismissal for 0 9 B 5 N 5 

(ii) Dismissal -tfUr return of notices as not 

serred 0 41R14N2 

(ill) Dismissal ior lailuie to deposit ex- 
Irenscs of notice to respondent 

0 41 R 18 N 1,2 
(it) Dismissal for failure to serre notico on 
respondent— Remedy ofappellant 

041R18NG 

{') Dismissal for failure to supply iden- 
tifier for serrice of notice on respon- 
dent— Legality 0 41B18N4 

(tI) Notico to respondent — Failure to 
servo — Dismissal ol appeal against 
some of the respondents ior each 
failure— Ellect, 041B18N3 

(vii) Notice to respondent— Failuie to eorve 
due (o appellants 9 default — Liabi 
lit) to have appeal dismissed 

0 41 B 18 


Appeei — Disuiiwl of— (Cn/ifd) 

(i) Dismiss-il for Mirio'i'' ri i-oiis 

(i) Dismissal for delect m secuntt loud 

Milder O 41. R 10, uitbout gitiug 
opportuintj for lectilicatioii — Di-.mii, 
« 1 1 ret CISC d S 151 N 4 

(ii) DKmi>'il for failure to file notice 

Tciuiicl b> e'TcuKt orders for tssutng 
proce.s 0 41 R 18 N 1 

(in) Di$mis«al for failure to implead neces- 
sary partie< 0 41 R 20 N 4 

(it) Dismissil for non Lompliauca with 
rules 041R1GNC 

(t) Dismissal foi non pv>mcnt of book 
charges — Restoration — Inherent 
power S 151 N 2 

(\i) Dismissal in conscijuoiieo of record of 
lower Court being lost— Recovery of 
lo4 records— Retrial of appeal 

O 41 R 11 N 3 

(\ii) Dismissal ofapi'cti for want of sub- 
sisting decree bccau-o decree of lower 
Court Iiiid leen set asido by that 
Court— Restoration of decree of lower 
Court— Inherent power to restoro an- 
peal b 151 N 4 

(>ui)No& complnneo "ith rules 

O 41 R 10 NC 

lix) Rejection of appeal, grounds of 

041R3N1 

(x) When .ipj'eal m >> be di*mis«ed 

0 41R8aNl 

(]) Dismissal on proliniinac) point 

(i) Efiect on ouestioa of re$ tnJieafa 

8 11 Kill 

(ii) Liabihtv for dismissal— Bight of up 

reliant to be heard on merits 

0 41R1GN3 

(k) Dumissal without calling on respondeat to 

argue against the appeal— When allowed 

0 41R1CN3 

(l) Idfoct of 


S 152 N 9 

(v) Dismissal (or default— helher there 

ahor case can 1 e compiomiscd 

O 41 R17 N 5 

(vi) Dismissal for default of appearance— 

What IS BxetuUble decree in case 

0 41 RUN 11 

(vii) Dismissal for default of prosecution — 

Whether lower Court'sdccrce issupcr 
seded S33N5 

(vui) Dismissal for non pajrnent of 'ecnutN 
for costs ■ — Whether lower Court a 
decree is merged in appellate decree 

S14SN9 

(ix) Dismusa] for nou prostcntion — Whe- 

ther lower Court s dcireo is merged in 
appellate decree S 143 N 0 

(x) Dismissal, in fimmc — Whether decree 

of lowerCourt is superseded S 102 N 0 
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Appeal — Decree in — ) 

(e) Date of O 41 R 35 , O 41 R 35 N 1 

(f) EDoct of S 96 N 3 

(i) Decision when can operate as resjudt 

cala in subsequent suit S 11 N 94 

(ii) Decree against several persons — \ppeal 

bj some— Sep irablo interest —Exone 
ration of some ot the persoDs Irom 
liability — Whether enures for tbs 
benefit of others O 41 R 4 N 6 

(ill) Decree is one in suit 

S 2 (2) N 9 , S 96 N 3 

(iv) Reversal of decree in appeal — Ellect on 

dependent decrees —Restitution 

S 144 N 6 

(v) Whether time Osed bv lower Court’s 

decree is extended S 148 N 9 

See aho Ttinc — i.xUtisionof 
(g} Dorm and coutents 0 11 R 32 > 0 41 R 35 

(i) Applicvbility of Rules to High Court 

under 0 49 R 3 0 49R3 

(ii) Dismissal of appeal, whether and when 


lu questions of facts S107NS0 

(ii) Appellate Court power ot— To luterfere 
OQ a question as to appaeciataon of 
ovideiiCQ S 107 K 14 

(ill) Appellate Court, ponce ot— To mterefere 
on a question as to relevancy and 
admissibility of cMdcnce S 107 N 13 
(it) \ppellate Court, power of on matters 
of evidence— Dvidcnce as to fiena/«fe 
Ignorance 111 review application — On 
ground of discovery of new and im 
portaut matter or evidence 

O 47 R 4 N 6 

(t) Appellate Court, powers of — Iaque»tioDS 
of fact and eaideiice S 107 Is 14, 15 
(i) On whom binding 

(i) Assignee of loner Courts decree not 

made party tonppeal— Whether bound 
by appellate decree 0 41 R 20 N 10 
(]) Signing of O 41 B 35 

(k) Supersession of lower Court s decree 

S 3S N 5 , S I4S N 9, S 163 K 9 , 
O 41 B 36 N 4 

Sec also Dterce—Superiesston by appci 
late decree 

(i) Power of loner Court to amend decree 
S 152 N 9 

(ii) Supersession, n hen does not take place 

0 9 B 13 N 11 

(l) (Ifisccffatiroui) 

(t) Appellate Court to deal sntb appeal on 
issues settled by trial Court 

O 14 R 1 N2 

(ii) Decision of appeal pending application 
to loner Court to alter or set aside a 
decree S 95 N 2 

(ill) Decision where api'cal u beard by 
bench uf two or wore Judges S9S 
(iv)Dccreo of aflirmance— Requisites 

S3SN5 

(v) Grounds of dci.ree— Ob^ctioos to report 
ot CommiisiODct 

O 25 U 10 N 0 , O 20 R 12 N 3 i 4 


I Appeal — Decree in — {Miscellaneous) — {Could ) 

I (vi) Time fixed by appellate decree, whstber 

can be extended by lower Court 

S148N15 

Discretion of lower Court, interference with 

S 107 K 12 

(a) Costs order as to S 35 b 29 

(b) Discretion as to amount of damages 

S 107 N 12 

(c) Discretion as to apppomtment, renewal etc 

ofrecener S 107 N 2S ; 0 40 R 1 >"51 

(d) Discretion of loner Court in granting appro 


decision will be interfered with 

S34>3 

(u) Power to grant interest not granted bv 
lower Conrt S34N3 

(lu) Power to interfere as to rata of interest 
S107N17 

(f) Leave to sue where some defendants rc“3« 
outside jurisdiction— Appellate Court cot 
to ordinarily interfere with di'cretion 

8 20 N 12 

Dismissal of 

(a) Dismissal after notice to respondent 

0 41 B 11*** 

(b) Dismissal as lime barred . ... 

(ilPioc.dur. 0“®“®. 

(h) Whether appeal may be disnusveo » 
time barred at time of admissioa 

0 4lBll>‘ 

(c) Dtsmisftal for default 0 41 


fof'derauU ' '”’041Bl7^J 

til) Default of appearance of appellaa 
Dismissal on merits— Legalitv 

04lBl7h* 

(ill) Default of prosecution O 41 ^ 1' * 

(ivj Dismissal after argumeuts— Restorav 

' ' 0 41R13^* 

(\) Dismissal after remand of issues and 
before return of finding— Legality , 

O 41 B2G’*o 

(m) Dismissal, whether effects 
lower Court s decree in 

cree O 41 B 17 N 8 * 

(vii) Effect— Fresh appeal, ® 

(viii) Restoration ® ^ \ 

(ix) Restoration— Review application— "Sf 

application for restoration— 

question that can be q > S 

(x)Boslocatiou— Whether Conrt 

restore O 41 « Y* 

(si) Restoration— Whether O 1 


(sill) Whether fresh appeal within 

period can be brought ^ 
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g) r)i(iQi»sal for failure to 1 ike »te{is in regard 
to preparation of Pier hook aud records 

(i) Default In preparation of record 

0 41 R 19 KG 

(ii) Appeal — Dinni< al — hor failure to 

tlepoait— Costa of paper look— Re*to 
ration U41R19NC 

( 111 ) Diisiis-al for failure to deposit amount 
for printing expenses — Procislons 

' , O 51 V N3 


‘ I « ‘ I I t 

0 17 B 3 N 0 (3) 

(t) 1 allure to translate and print records 
O 41 R 17 NO 

(h) Disinusal for reasons connected "Hb notice 
to nsponoe it 

0) Default in allljiug foe fresb process 
dismissal for 09 BONO 

(ii) Dismii-sal after ictuin of uotsics as not 
served 0 41R14N2 

(ill) Dismissal lor failure to deposit ex* 
penics of notice to respondent 

O 41 B 18N 1,2 
(it) Dismissal lor failure to serve notice on 
respondent — Remedy ofappellant 

0 41 RISK 6 
(i) Dismissal for failure to supply iden 
tifier for service of notice on respon 
dent— Legality O 41 B 18 N 4 

(vi) ^otlce to respondeat — Pailnro to 

ser'o — Dismissal of appeal against 
some of the icspondcuts for sneb 
failuie— Effect j O 41 R 18N 3 

(vii) Iiotice to rcspoudtnt— Eaifure to senre 
due to appellants s default — Liabi 
fity to have appeal dismissed 

O 41 R 18 


Appeal — llismis al of — ft ntl ) 

(ll lliMniss'l for V itious r. i on, 

(if I)i,iaissjl foidofcil 111 s cunt' ion I 
under t> 41 R 10 "itliout Si'iUp 
onortuiiiti foi ir tific itioii — Di mi, 
silreinscl S 151 N 4 

(II) Disnii :il for failure to file uotico 

re fUirc 1 b' circ iil ir order, for issuing 
proecs () 41 R 13 N 1 

(III) Dismissal (or f iiluro to implead neres 

sary parties O 41 R 20 N 4 

(■') Disinissit for nou coinpliauce with 
talcs 0 41 RIG NO 

(i) Distnissil (oi nou I i>nieiit of bool 
charge, — Itcstoraliou — Inherent 
po'ier S 151 N 2 

(vi) Dismissal iii conscqucucn ol record of 

lower Court being lost— Recovery of 
lo t records— Retrial of appeal 

O 41 R 11 N 3 

(vii) Dismissal of ipiva] (or want of sab- 

sistiog cfcrreo Iccau'O deores cf lower 
Court hid been set aside by that 
Court— Restoration of decree of lower 
Court— inhctoiit power to restore ap* 
pcJl b 151 N 4 

(viii^Non cotnr Iniuo w/tb rules 

O 41 R 1C NO 

(u) llejcctioii of appeal grounds of 

041R3N1 

(k) When ippcalmiybo lismisscd 

0 41R33N1 

(j) Dismissal on pralimiinr} point 

(i) I Sect oil liuestiOQ of tei jaiJxeata 

S 11 N IH 

(ll) Liahilit> for dismibssl— Right of ap* 
pellaut to he beard on racr/ts 

0 41 R 10 N 3 

(k) Dismissal TNithout calling on respondent to 

argue against tbe appeal— When allowed 

0 41R1CN3 

<1) Effect of 

(i) Dismissal agaiust ouc o! several res 
pondents— Fifect 0 41R13N3 

(ll) Disruitsal for default— Efiect on cross 
objections O 41 R 22 N 17 

(ill) Dismissal for default— Whether lower 
Courts decree can ba said to merge 
in appellate decree S 148 N j 

(it) Dismissal for default — Lether lower 
Court s decree is auperseJed 

S lo2 I, 9 

{>) Disimssil for default— tVhother there 
after case can le compromised 

O 41 R 17N 5 

(vi) Dismissal for default of ajipearince— 

What IS oveculable decree in case 

on R 11 Nil 

(vii) Dismissal for default of prosoention— 

Whether lower Court s decree is "uper 
seded S "3 N 5 

(viiO Dismissal for non pijmenl of °ccurit' 
for cosli — Whether lower Court v 
decree is mer„c4 m appelhie decree 
S 143 ^ 

(u) Dismissal for non pro=ecation— \\ he* 
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(xi) Dismissal on gtound thai do appeal 
lay — Whether lower Coart s decree 
superseded S 152 N 9 

(xn) Effect on cross ohjeclions 

O 41 B 22 N 17 
(xiii) Joint decree in favour of several res 
poiidents-~Dismissal of appeal against 
some — Eficct O 41 R 18 N 3 

(xiv) Presentation hy unauthorized person 
— Rejection of appeal — Fresh appeal 
in proper form whether barred 

S 11 N 25 

(x\) Summary dismissal of appeal— Whe 
thee loucr Court s decree is merged lu 
appellate decree 0 41 R 11 N 9 

^i.vi\\Vhen loN%<.r Courts dtoiea ca.u hs 
said to merge in appellate decree 

S 148 N 9 

(xiii) Whether lime fixed by lower Court s 
decree u extended 

SaSNfi S146N9 
See also Ti»ic— Fifowion of 

appeal— E//ect of fihivj 
Appeal— PenJanty of 

(m) Summary dumiasal 

(0 Dismissal without notice to respondent 
or to lower Court O 41 B 11 N 2 4 
(ii) Dismissal under 0 41 R 11 — Whether 
lower Court s decree is merged in 
appellate decree S 148 N 9 

(ill) Dismissal without notice to lower 
Court— Nature of power 

041 RUN 4 

(u) Dismissal without notice to respondent 
— Whether lower Courts decree 
superseded S 38 K 5 

(\)E2ect OUR UNO 

(m) Judgment— Form and contents of 

0 41 B 31 N 9 

(mi) Notification to lower Court when 
necessary O 41 B 11 

(rill) Record of lower Court — Sending for 
— Whether necessary O 41 R 11 N 3 
(is) Rejection under 0 41 R 11 without 
notice to lower Court — Eficct— Whe 
ther lower Court s decree is snpersedod 
S 152 N 9 

(s) Remand of issue when dismiesug appeal 
—Legality O 41 R 11 N 1 

(xi) Restoration of appeal on lesiew — Dllect 
O 41 R 11 N 13 

EIIccl of filing 

(a) Effect on decree of lower Court 

O 21 B 11 N 7 

(b) Effect on powers of lower Court S 90N 2 

(c) Effect on question of res judicata 

SUN 111 

(ill ExccuUbility of decree whether aSecCed 

0 21 B 18 N 7 

(c) Lower Court s decision — Finality of destrnc 
tiouof SUN 111 I 

((} 1 <1 yuJicnfa— bother decision of appellate I 
Court or of final Court opci-itcs as res I 
julicata &UN101 | 


Appeal — Effect of filing — {Conld ) 

(g) 'Time fixed by lower Court s decree exten 
Sion of S 33 N 5, S 47 N 77. S43N10 
(i)jtppeal against preliminary decree m 
mortgage suit — Whether extends 
period fixed for payment of mortKS^e 
amount 0 34R2Nlf 

(ill Decree for redemption O 34 E 7N13 
(m) Effect — Whether lower Coorl 

extend time fixed by decree under 
appeal S 143 N 10 

(iv) BSect of pendency of appeal on tins 

for payment of purchase money under 
pre emption decree O20R14Nf 

(v) Time for payment under mortgage 

decree for sale 0 34 B 5 N 19 

(vj) Whether time fixed for lower Coarts 
decree is extended S 143 N 9 

0 34B3N5 

Examiualion of parties in Court — Power of ap- 
pellate Court to examine 0 41 B 27 N 1 

Ex parte decree appeal against SDSNl'’ 

09R 13N8 0 41 B 23 N 18 
See also Appeal—Coi tpeteney , 

Ez parte decree— Appeal 

(a) Appeal lies against S 9 N 82 

(b) Appellate Court power of to treat appeal* 

from order zejcoting application to set asida 
expaite decree as appeal iiom <s parh 
decree and decide ease finally 

041 B23Nf9 

(c) Remand in appeal 0 41 B 23 N 

Ezparte disposal of 

(a) Advancement of date of heating . 

041B16N5 

(b}Duty of appellate Court to give judgoeft* 
on merits 0 41 B 17 N f* 

(c) Ex parte decision of appeal— RcstoraliOQ 

appeal— Application for to which Cou” 
to be made 0 41 B 21/,' 

(d) Ex parte hearing 0 41 B D 

(e) Hearing— Ab'ence of respondent— 


(h) Hearing — Ex pcirfe— Ground for ,, 

^ 0 41B17N13 

(i) Eestoration— ProMsions applicabU^ ^ y o 


Extension of S 143 N ^ 

(1) When appeal may bo heard ex 15 N 1 

— Expungement of matter, power to order ^ 

(a) Expungement from grounds of appeal « 

Bllegations of partiality agains^ lf*3 N * 

(b) Expungement of remarks from »} 

(c) Power of oxpangoment of unnecessary 

scandalous matter from memo ® ^ y, 6 
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Fihrsof 

S« 4r/vai— IJtt iiiiow r/ 

rr^«rnf ifiop* o/ 

(a) \rrea* ifcimpanv 

memo pI appeil — Cop\ of order appealed 
rrm O 41 K 1 V 4 

{D ^ppvil nemo of what to accomiany — 

C ric' pf lulcmrnt ai J dc rce 

a 41 n 1 N 1 5 , 

O 41 U 1 


(c) mode and fori i of 


of Court to grant 


(e) Cop' of deetp 

c"e,i of 

(f) acpv of udgmont — Rule diapensit g w«Ii 

su h cp — h thcr appellant d««cnl>tled 

t ex Ijdetimc rc luiaito for oUaintng copy 

S 1 3N 3 

<Ei necTcc copa of— Orais''ion to file— Elect 
^ S 99 S 

(h) D rce copr uf to l« filed — ‘'ercral app>. ala 
acaint am decree litpoacd of h\ angle 
ludsmci t — 111 OR of COP) of oi o decree is 
iu «4 *i I 0 41 R 1 N « 15 I 

(i) ilisdescription ol arP^"'! from decree a* ap 
peal from order Effect O 41 U 1 N 10 , 
(]1 Regi t r of appeals mcaniD? ol 0 11 R d 

(k) SiUr.lc appeal ha different peraons baving 

diSercnt case*— N alidity 04ltt3N3 

(l) U rong decree filed fy mistake — Inherent 

power to eoudone mi take S 151 N 4 

—Forum ol S 90 N 4 

(a) Appeal from decision of Court to which ca$o 
IS transferred — Transfer of ease from one 
High Court to another S 3o H 2 

(h] Appeal from decree S 90 N 2 4 

(c) Appeal from decree in suit in which set oQ u 

allowed 0 20 R 19 N 2 

(d) Appeal horn order dctermioing application 

lai cecoTer) of deficiency on re tale from 
defaulting purchaser 0 21 H71 N 1C 

(e) Appeal from orders S 100 N 1 

(f) Appeal from orders in execution S 4t N 85 

(g) Appeal from personal decree in inortcage suit 

0 34 It ON 21 ; 

(h) Appeal relating to claim of set oS 

0 8 RON 17 

(i) Appeal to High Court— When hes 

L 1' (Cal) Cl 1C and Notes 
()) Appeal triable by higher Court tried b) lower 
Court— Legality S 115 N 1C 

(k) Attachment of money lying in Sab Conrt in 
execution of decree of Muds I a Conrt — Ap 
peal whether lies to District Conrt or High 
Court O 21 B 52 N 9 


(la) Election Court —Appeal from whether lies 
to liifih Court L I ICal) Cl IG N 2 

(n) Bet off— Plea of allowed — iotum ol aipcal 

delccmlned by value ol suit as oiiginally 
framed b9CN18 

(o) Valuation mode of — peal agaiust order 

filing or refusing to file award of arbitrators 
Sch 2 P 21 N 14 


Appeal— (Coiifd ) 

' — Qroandg of 

(a) Omission to raiso poiut lu grounds 

(i) Ippcllato Court power of — To dispose 
of appeal on poiuts not raised in 
grounds of appeal 0 41 R 2 

(ii) Effect 0 41 K 1 N 11 0 41R2N3 
(ill) Failure to raise a eerta n ground — Whe 
ther appellate Court bound to decide 
such ground 0 41 R 31 N 15 

(n) Power of appellate Court to enter into 
such grounds at ro bearing after set 
tiug aside in review order dismissing 
appeal under O 41 R 11 0 47 U S N J 

(v) Power to dispose of apieal — On point 
not raised by either part) 

0 41 R 22 N 15 
(»i) Power to raise it at hearing — Or m 
second appellate Court S 103 N 2 
(ril) Raising of now ground at hearing whe 
t)icr permissible 

Ss 100 A 101 N 50 , 3 105 N 4 

(am) Remand of case for trial on issues not 
raised m memorandum of appeal 

0 41R23N19 
(is) IVhethur remand can be ordered for 
finding on such point 0 41B25K10 

(b) Principle* 0 41 B 1 N 11 

(c) Restriction of power of 

(i) Power of Court to restrict grounds 

0 41R12N1 

(ii) lUstnctiOD — At admission of appeal 

0 41 BUN 17 


decree b 105 N C 

(ii) Appeal from order fot attachment of 
receiver s jroiertj — Bight toquostion 
in such appeal order reqaiting re 
ceiTor to pay certain sum 

0 40 B 4 N 5 

(ill) Arbitration — Award— Remission of for 
rcconsidoration— Order if can bo ques 
tioned m appeal from docree on merits 
pissed by Court on failure ofarbitrs 
tors to reconsider the award 

Sch 2 P 14 N 9 
(iv) Gonfirroation in appeal of the mtcrlocn 
tory order sought to be imj cached in 
the oppeal from the decree— Effect 

Sch 2 P 15 N 14 


O 41R27 N3 

(v 0 Ob;ection to interlocutor) orders when 
may be raised S 105 N 5 to 7 

(viii) Order admitting appeal beyond limita 
tioa O 41 R 1 N 8 

(ix) Order allowing or rejecting application 
lor learo to sue in /orum puupcn* it 
can be questioned O 33 R 7 N 10 

(x) Order impleading laitics whether can 
bo questioned m appeal from decree 
0 1 E 10 N 33 
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Appeal — Grounds of — Eisht to question previous 
orders — tContd ) 

(xi) Order refusing to allow withdrawal of 
suit with permission to sue again if 
can be attacked O ltd It Ilf 39 

Ixii) Order restoring suit dismissed for de 
fault whether can he questioned in 
appeal from bual deciee OOB9K12 
(xin) Grounds of— Ordci returning plaint for 
presentation to iropct Gouit — Eight 
to question O 7 R 10 N 11 

(siv) Refusal to end for and inspect record 
of other case vbether suificientgroand 
O 13 R 10 H 3 

(iv) Remand— Order of — Bight tochallengc 
order in apfeal from ilna) decision— - 
Right to challenge such order m 
Letters Patent appeal 

L P (Cal) 01 15 N 16 
(xm) Eight to object to order granting review 
in appeal from fin il decree 

O 17 H 7 N 2 11 14 
(xvii) Right to question m appeal from appe) 
late decree order dismissing appeal as 
against some of the respondents for 
failuiQ to serve notice on them 

' 0 41B17N14 

(sTiu) Bight to question interlocutory orders 
in appeal from dnaldeeision S 47 N 6C 
(ssi) Bight to question order by lower ax>pel 
late Couit remitting issues to tnal 
Court 0 41B25N13 

(xx) Right to question or let impleading 
patties O 1 B 10 N 33 

(xxi) Bight tu question oidets under tn 
heient po vet S lol N 9 

(sMi) Whether appeal will be from decree 
when only ground of appeal is defect 
error or uregularity of an intoiloculory 
order S 105 V 4 

(xxni) Whether order g anting or refusing to 
grant adjournment can be so ques 
tioned O 17 R 1 K 3 

(e) TetnLorial juriadictio 1 of lower Court— Ob 

jcction as to— hen lo be allowed S “*1 

(f) (Visceffanro is] 

(ij 4bandonment of— Lflcet O 41 B 31 N 5 
(ii) \pi«al from decree on award 

&ch 2 P 10, Sch 2 P 21 N Ij 
( ill) appeal — Giounds of — tppeal from 
decree on review O 47 B 7 N 14 

tiv) Appeal from order appointing removing 
etc receiver O10B1N51 

(v) Api>eal from order granting review 

b 116 N .7 O 47 B 7 C to 8 

(vi) Appeal \>hether lies — On the ground 

that Court fee vvas not levied on claim 
of set off 08B6N17 

(vii) Improj^r relu‘:al to admit evidenco 

O 41 B 2717 3 

(viii) Judgment without eonsidenng ground 
of appeal— Legalit)— Revision 

8115 2713 

(ix) Leave of Court when necessary for 

rai mg grounds O 41 B 3 

(x) Nature of gro inds that can be raised 

O a R 1 N 11 O 11 113 27 > 

(xi) New grounds 0 41 B 1 2718 


Appeal — [Contd ) 

^Hearmg of 

(a) Appellant s right to lusasb upon respoodect s 
counsel being bcaid in his presence 

O 41 R 16 HI 

(b) Date of — Advancement of 

041R1GN5,041R17N10 

(c) Date of — Fixing of date duty of appellate 

Court 0 41B12 




n n mrw? 


absence of the other — Legality 

0 41 RIO N 4 

(h) Irregular mode of — Effect S'’9N5 

(i) Pfoceduro at 

(j) Right of appellant to reply 0 41 B 15 

(k) Right of respondent to be heard 

0 41 BIO N 3 

(l) Time of — Disposing of appeal before tbs 

usual hour of commencing Court basmess 
-Regularity OUBICBS 

(m) Written arguments if can be filed 

0 41 B 16 ^ 4 

—High Court appeal to— When lies , . 

L P (Cal) Cllfi and BoW 

SetaUo Jppcal—CcHipetenci/ 

{a)Appcal partly heard by another Jud-e — 
Judge subsequently hearing is bound t? 
previous finding 
—Judgment 

(a) Appellato Court-Duty of-To e*«cise 
pooa.ot 

(b) Copy of tight to iji, 

(c) Form and contents Ss 100 i n 

0 41 B "1 ^ ^ 

(i) Agreement of parties as to— Eflect ^ 

(u) Appellato Court simply adopting 

Court 8 judgment — Efieot 8 93' 

(ui) Applicability of rule to jl 

(iv) Breach of rule as to— Procedure of ihsh 
' ' Court 0 41BS1NJ 

(v) Decision on all points raised j, t, 

Ivi) In case ol summary dismissal of 
under0 41BU 

(mi) Judgment of affirmance O 41 iw ^ 
(Till) Judgment of rover al 

UxlNoo compliance with rule— Lujci 

' ’ b99N 2 0 41 B31N10 11 1 

fx) Object of Buie NS 

(xi) Points for detcruun Uiou O 41 B J* ^ ^ 
(ill) Reasons (or dccisiou 0 41 B 31 
(lUi) What judgment may direct ‘> 41 « 
(xiv) Where judgment is jj'sfN 3 

(d) Bearing of appeal by Bench gg, 

(0 Decision in such case ,,,,, of 

(u) Dissenting judgment— Rocuidmg^ 

(ill) Dissenting judgment— 
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App«*l“Judgnicol — [C »f/) 

(e> Judgffiinl ca idmis lou— 'She bcradiniS'iOQ 
taav bv jillo'vcd to to witLdraua 

Ol’U2Na 

(t) Nclice of d\te to parties t> n R 30 

I ) Tlroe and I 

o 41 r. V.0 \ 2 
f proii'ious as to — Lili-ct 

O 11 K .,0 \ 2 
(b> \\ hiti sjti le Jelnered — Ucaiiuj of appikl 
Ulori pri-n jcriiig judgment — NciessU> 
ior OllUs.OXl 

lotcrju lujuus-iiou 

(a) Grant of la api-cal from refusal to gram 
icmpoiarf injunction b lOd N 3 

(Ij I’uwcr to grant S lOt N IS 

Interlccutorv order* quctliouiug of m ippeal 

from Snal dc ree 

Ore Ipjnaf— Grr UiiJJ o/ , 

In‘(rl'-eJtur I rrJcr 

IsaUts — \i rcllate Court— I'ower of— To re ettle 

issocs N11R21 

Limnatioii 

ik* />• Doficn— ff/<<sj 
—Local inqntrt 

fa) Commission lor— Power to issue 

0 11 R 27 N 1 10 
(bl Poster to dirctt lower Court to mtlo local 
cnqmn 0 41 U2dNl 

Local insreelioa— Power of arpelUle Court to 

maLc 0 2011 10 V 10 

—Meaning of SOON 3 

ta) ^rrseal and reference distinction between 
“ O40R1N2 

(b) ti neal and renew diScrenco between 

S9CNJ.0 17R1N3 


(el tnneal continuation of guit 

S2 (2)N0 , S 10N7 .Sn N 21 . 

S0CNd,O3Rl 
If) tipeal whether and when includes cross 
cfb^ctioas O 41 U 20 N 3 

— ileniocanduiD of O 11 K 1 

, K 3 N 2 

U 1C N 3 
lamcs of 

O41B20N6 

(ui) Errors that can be amended — Error as 
to patties O 41 K 3 N 3 

[i>) Irrelecant matters 0 41R3N4 

(v) Scandalous matters O 41 K 3 27 4 

(ii) Tinie fiaed for amendmeut— Eateasion 
otume S 148 NS 

(mi) Unnecessary or scandalous matter u— 
Power of appellate Court to order 


, , igemcnt of 
(1) Bj whom to be written 
(c) iorm and contents 


(d) Misdescription m— Eflect 

(e) Presentation- Principles 
If) Registering of 


O C R 16 27 G 
O 41 R 1271 
O 41 R1 3 . 
0 4lB3Na 
i manner pres 
0 41 R 3 
0 41 R 1 N 10 
0 41 R1N2 
OllRO 


Appe»J— Memorandum of— (Conf/ } 

(g) Rojoction of S107NJI 0 4IB3’71 

(i) tdiUGsion of apjoil — Lllcct — It belber 

thereafter it can bo rojcclcd 

O 41 11 3 N 1 

(ii) Grounds of O 41 R 3 K 1 

(ill) Power of ajiiellato Court S 107 N 21 
li\) Procedure on rejection 0 7 K 12 N 1 
(\) Rcisons for icjcctiou— Recording of 

O 7 R 1227 1 , 041 It 3 N5 
(\i) Rejection for non compliance with 
rules as (o form ind contents 

0 41R3 

(b) Return of 

(i) Return — I or amendment 0 41 B 3 N 2 

(ii) Return of, for presentation to proper 
Court- Power of ippdlitc Court 

S 107X22 • 

(i) biguaturo of 

(i) PnneipJes 041R1N1 

(ii) Signature by ip{ cll int or pleader 

O 41R 1 

(111) W bo can sign 0 41 B 1 N 1 

Nature of 

(a) tppea! whether one fiom decree or order— 

tppeal from order setting aside execution 
sale S 47 X S5 

(b) Mature of appointment of leeetrer in osecu 

tioD proceedings— Order whether appeal ible 


mgs ' * "'”b4'’o BInVi 

— ~27ew point to 

Steolso Practise— licui point 
(a) Bar of suit under U2 K 2, whether can be 
raked for first time m ‘iproal 0 2 B i V 27 
(blLIfoct 0 41 B SINS 

(e) Jntisdtctiou.cbjectiea as to S 21 X 3 

(d) Objection IS to admissibility of documents 

0 13B3X2 

(e) Objectiou as to misjoinder of causes of ac* 

tion, whether can bo t ilen lor the first time 
IQ apjical 02B7X1 

(f) Objections as to want of next fiiend for mi* 

nor plaiutilf O 32 B 2 X 3 

(g) Objection as to want of iiolioo to show causa 

igaiQst execution under O 21 B 22 

0 21 E 22 NS 

(h) Objection on giound of want of permission 

of Court to representative suit under O 1 
U 8 — ^Yhcthcr can bo raised for first timo 
m appeal O 1 B 6 N 10 

(k) Objocuon that plea of c juitable seGoQ can 

* not be cntertainod OSB6N17 

(j) Objections to comtnissioucr a report 

O 20 R 10 N 6 . 0 2G R 12 N 3. 4 
(L) Objections to joinder of parties 

0 1 R 10N42 

(l) Power of appellate Court to decide point 

without remand O 41 B 24 N 1 

(m) Power of, to raise new case of its own accord 
0 41 R 3 N 7 

(q) Remand of issues for findings — Hearing 
after return of findings— Whether new 
point can be raised at such hearing 

0 41B2CN4 

(o) Remand of issue to lower Court for decision 
of new point •* 0 41 B 23 N 6 
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Appeal — New poiat in— (ConW ) 

(р) RigUt of respondent to raise such point m 
' support of lower Court s decree 

041R22N2 

(fj) \\ int of authority of next friend o£ minor 
phintifl 0 32R1N7 

(r) Whether and when the remand can be 

ordered for finding on new issue 

0 41 R 25 N 10 

(s) Whether objection to want of particulars in 

pleadings can be raised by patty who has 
failed to appl} for particulars in lower 
Court 06R5N2 

Notice of 

(a) Expenses of 

(i) Fees for seraice of notice — Time for 

041R13N2 

(iij Notice to respondent — Expenses of — 
Deposit of— Failure to deposit — Eflect 
0 41 R 18 N I 

(ill) Notice to respondent — Expense of— 
Failure to deposit— Dismissal of ap 
peal for— Conditionslor 0 41 R 18 N 7 

(b) Fresh notice 0 41 R 14 N 2 

(с) Notice of licacmg— Fublication and seraice 

of 0 41R14 

(d) Notice of hearing— Service on respoodent 

O 41 R 14 

(c) Notice to Court from which appeal is pre 

focred 0 41R13N2 

(f) Notice to respondents— Contents of 

0 41 R 15 

(g) Notice to respondent — Failure to supply 

idoutiaer— Dismissal of appeal — Legality 

0 41R18N4 

(h) On whom to be served — Service on iruirdian 

(1 2 ftfeiii— SufEciency 0 41 R 21 N 3 

(i) Service of OltRUKl 

(]) Service of, mode of— Service on minor 

0 32 R 3 N 10 

—Parties 

See also Parties — Appeal 

(a) Addition of 

(0 Appellant, addition of 0 41 R 20 N 5 

(ii) Appellate Court power of to add par 

tics S 107N 30. O 1 B ION II 32. 
0 11 R 20 N 8, 10 , 0 41 R 22 N 13 , 
0 41 B 33 N 10 

(a) Inherent power 0 41 R 20N2, 8 
(ill) For purposes of cross objections 

O 41 R 22N 22 

(iv) Lower Court, addition b> after caso is 

remanded loit jn appeal 

O41R20N1 

(v) Respondents addition of * 

(,i) Crouud for 041B20N4 

(b) Legal representative of deceased 

parly, whether and when can be 
idded under O 41, R 20 

O41K20N4 

(c) L'orsoii interested in result of 
»ipeal —Meaning of 

O 41 K 20 K 3 
(2) Power of appellate Court, nature 
and extent of 

O 11 U 20N3 4, 11 
(c) Power to direct interested persons 
to be made respondents 

O 41 U 20 


Appeal— Patties— Addition of— Respondeals, addilioa 
of — (Confti ) 

(/} Respondent, who can be added as 
— Person arrayed in lower Coatt 
on same side as appellant 

O41R20N6 

{7) Stage at which to be added 

0 41 R 20 N h 
{h) New respondents— Who can te 
added as — Partv to case in lower 
Court O41R20N2 

(vi) Who can be added as patties 

(o) Pe’^son who was not patty to the 
suit S107N1I 

(b) Appeal from orders relating to appointment 

of receiver, etc 0 40 R 1 N51 

(c) \ppeal in suit relating to mortgage 

0 34R1N18 

(d) Error lu naming respondeat— Efiect 

0 41 R3N3 

(e) Joinder of 

(i) Defendants with different defences and 
different grounds of appeal— Whether 
can jom m single appeal S 06 N 8 
(ti) Party impleaded on appeal remams 
patty on remand SI1N41 

(ill) Plaintiff and one of the defesdaoti 
whether rosy join in appeal ag4»“l 
the other defendants 0 1 B 1 N 10 
(u) Who should be joined as parties 

041B1N1I 

(f) Misdescription of 

(i) Whether appellate Court can amend 

OlRlONSr 

(g) Misjoinder or non joinder 

(1) Failure to implead party to decree as 


OlRlSWd 

(bj Necessary and proper patties . 

MN«ti T-ftert 0 41 RlN 2 . 


receiver O 40 K 1 dJ i>i 

(i) Power of appellate Court to add, 

or substitute parties S W' rj ^ 

(j) Power to do justice to parlies 

appellato Court 

(i) Person not party to appeal— If appel** 
Court can interfere in favour o* sac 

(k) Power to pass decree against per*®'* 

patty to appeal 

0 41B22N13.041U33N3 

(l) Right of one of several persons to o®' 

reversal of w hole decree passed 

,11 oI them OtUll h ’ 

(t) Impleadment ofotherporsonsaspar 

if necessary O 11 R * 

(il) Non impleadment of otb®' 6 

Effect OllR** 

(m) Striking off of 

(«) Appellato Court, power of^ ^ 10N33 

(n) Transposition of 0 41 R 4 ^ ^ 

li) Power of appellate Court^ j B 10 >’ 3» 
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App**!—!'**!!]*.*— (C im/ I ) 

('>) ^^ Lctlicr Cojrt bound to cvaimne memo of 
ippia) iiQincdiatcly on frcscntaliou lud 
add llccc'»a^^ parties O tl U 3 la I 

PenJaic) ol 

(a) \.iuendmcnl oJdccrcopenJuig tppcal— 1 fleet 
S 95 N 13 

H ) U acudtrent of pleadings i<!iidioK appeal 

O G 1. 17 N 13 

( I In--Ql\cnc' ct ap\«cUiut p-tudujR ipp<.al — 
L-’ccl O >2 It IX 3 I 

t i) Ixtaaer Ccurl— Power of- To amend decree 
{•ending at [Hal &1&2X9 | 

(<) sitting aside cf decrca— La lovaer Lourt 
pending a j poll— 1 fleet on api«il S JGX 2 1 
Iff \\ hctlier ] iiment iiuj le directed to Lo ‘ 
po'tjx/ied or to be inide bj instalment 
landing suv.li apj-cil 0 20 U 11 X 10 

Plaint tejectioii of — Appellate CQJtl» power of, 

to re.cet plaint t> 107 X 21 . 

0 7 11 G N 2 , O 7 R 11 X 2 
— -Plaint return of — tpiiellate (.ourt — Power of, 
to rtvUru O 7 R 10 X 3 

—Practice 

|a) IppclUic Court— \\ licllicr will doubt slate 
loenl cl lower Court as to fact of certain 
admiseiors Uaiiug been made 0 13 R 1 X 1 
ti) Conrernou of appeal into application for 
tCTiMou bllSX 19, S1&1X*1. 1 

fe) Paper l<oob— Cot ol— Depo'it of— Failnrc to 
deposit— Uumis al of ani e-al for— llostora* 
tiou— Remedy 0 41 It 19 KG 

<d) Printing cl records- Deposit of ainonnl for— 
Failure to dcfiosil— Disnussat of appeal 
for— ProTuious applicable O 41 R 11 X 2 

(e) Procedure after di<i<o»al cf npi>cal 

O 41 R 37 

(f) Record dsiliuctiou cf — Lfleet— Burden of 

prOTine lower Court s ludgincnt to be wrong 
0 41 RIG X 1 

tg) Record, preparation of— Default of appellant 
in regard to- Dismioal of appeal 

0 41 R 17X0 

(h) Record uliat is included in — Findings and 

ciidcnce returned by lower Court on issues 
remitted b) lower Court 0 41R2G 

(i] Record, cl lower Court— Right to copies — 

Froceduru O 41 R 13 N 2 

(]) Transmission of pap>ci8 from lower Court to 
appellate Court 0 41 R 13 N 2 

— -Prcliisuiary and Ciial decrees 

‘»c« rtlso Decree— PrcfiHii jiiiri/ find final— ijpeaJ 

(a) Ap{oal from final decree — >V bether objee 

tioas to piicUrainaiy decree can be raised 
:n such appeal 6 97 N 1 

(b) Appeal from final decree alone, whether lies 

S97 

(c) Appeal from final decree— Bar to by lailnro 

to apipeal from prelnnnary decree 

S 97 , 0 34 R 4 X 16 
fd) Appeal from picliminary decree not filed — 
Appeal from final decree, bar of— Whellior 
applies when no preliminary decroo la 
formally drawn upi B 97 X S 

(e) Appeal from preliitnnary decree whether lies 
after final d<.cree is passed S 97 X 5 

<f) Combined appealfrom both, whetber pcrmis 
siblo B97X& 

C P C 408 A. 409 


Appeal I'lchmiuars and fin il dccicea (C nfif ) 

(g) Lflect of passing final decree {ending appeil 
from { rcliniiiiars decree 's I* X a 

(li) I allure to api cal from pichminan decree — 
Effect 0 20 R IH X 9 

I’rcscnt ition of 

(a) Bi whom to bo pre eiited O 41 B I X 2 

(b) Copy of decice and judgment — Filing of — 

bcierat ippeaL — tiling eopi of decree and 
judguiciit 111 Olio appeal whether and when 
sufiicicnt 0 41 R 1 X C 

(c) Cois of decide to accom{an\ memo of appeal 

041 R1 

(d) Ls«eutiils 0 41B1N5 1G 

(e) Judgiuerit coin of 1 o accompany memo of 

appeal 0 41 B 1 

(!) Limitation last dav of— Presentation after 
Court hours at Judge s prirato residence — 
Legahlv O 41 R 1 X 2 

(g) Mode of 0 41 R 1 X 2 

(h) I’laco at which appeal should bo presoiited 

0 41 R 1 X 2 
t sahalat 
after litni 
)3B2X2 

* diiRixa 

(t) Presentation, date of — When appeal is 
deeraed as presented 0 41 R 1 X u 

<l) Fresentatioii during lacntiou— Validity 

041R1X2 

(m) I’resentatiOD on Sunday— V'alidity 

0 41 R 1 X 2 

(n) Princij’Ies 0 41 B 1 X 2 

(o) To whom to be pre»cnted O 41 R 1 X 2 

Frorisions applicable 

(a) Appeal from decree in suit in which eel of! 

IS claimed— Rules as to 0 20 R 19 

(b) Appsal from one or more Judges of High 

Court to other Judges of samo Court — 
PtoTisions applicable 0 39 R 1 X 20 

(c) Appeal from order — Procedure- Power to 

re<iuirc security for restitution or stai 
of execution O 41 R 6 

{d) Appeal from order— Procedure applicable 

O 43 B 2 

(e) \ppeal from order passed on applications foe 

renew of decrees in appeals under Letters 
Patent S 117 X' 4 

(f) \ppeal from order — Applicability of pro 

iisioQ of Code relating to appeals from 
decrees S 103 X 1 

(g) Appeal from orders in execution of Court 

csecnting transferred decree S 42 

(h) Appeal from orders in execution of Prirv 

Council dccroos O 15 R Ifl 

(■) Appeal from original decree 0 41 

(i) Appeal— Under special and Local law» 

b 90X22 

(k) Applicability of Code to appeals anting out 
of miscellaneous proceedings S 141 X A 
(1) Applicability of O 22 O 22 Gen X 2 

(m) Applicability of proii^icns as to abatement 
0 22 R 4 X 3 

(o) Orders and decrees of Small Cau^o Courts 

O 50 U I 
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Appeal— PrOMSious “ipplieablc — {CoJifd ) 

(o) Procedure oi appeal from ongioal decree — 

Applicability to ongiual tide appeals m 
High Court 0 41 R 1 N 18 

(p) Procedure of appellate Court S 107 N 3 

(q) Bes judicaia, applicability of prmciple to 

ippcal S 11 N 21 

Public Trust, suit relating to appealin B93K36 

(a) Consent of Advocate General — If necessary 
for appeal S 92 N 26 

Beceiver, appointment of in — Appellate Court — 

Power of— To appoint receiver 040 R1 N 12 

■ Remand 

See also Bemand 

(a) Appeal against 0 41 R 23 N 21, 22 

(i) Failure to appeal— Effect — Estoppel 
from questioning order thereafter 

O 41 R 23 N 29 


O41B23N30 

(f) Court to which case can be remanded 

0 41 R 23 N 26 , 
(gl Court fee. refund of, on remand 041R23N33 I 
(h) Dircctiou to lower Court to return plaint to I 
another Court, where former Court bad ' 
jurisdiction to try— Revision 0 41 R23 N35 
(i) Directions by appellate Court at time of ' 
remand — ^Vbetuor lower Court can be 
directed to refer case to arbitration 

Sch 2 P 1 N 16 

(]) Disposal of suit on preliminary point— 
Remand of case, whether obligatory, whore 
appellate Court reverses decision on pre 
liminary point O 41 R 23 H 8 

(k) Dhtmetion between 0 41 B 23 and B 25 

O 41 B 23 N 3 

(l) Distinction between remand of case and 

remand of issues O 41 R 23 R 2 

(m) Efiect O 41 R 23 N 27, 29 

(0 Jurisdiction after remand — Basis of 

O4IB23N30 

(ii) Jurisdiction of lower Court 


Appeal- Remand — Issues, remand of— (ConW ) 

(v) Fresh remand, when may be ordered 
0 41R2GNJ 

(m) Power of appellate Court after remand 
0 41R2aN3 

{vu) Power of appellate Court in appeal 
from order returning plaint for pre 
sentation to proper Court 041B252f2 
(a in) Power of appellate Court to re consider 
Mews expressed before remand 

0 41B2GN4 

(U) Power of lower Court to refer case t» 
arbitration Sch 2 P 1 N 16 

{s) Power to direct additional evidence to 
be taken 0 41 B 25 N G 

(xi) Power — To frame and refer is'ues to 
lower Court 0 41 R Go 

(xiO Power — To frame isoues and refer them 
to lower Court while remauding cass 
toil 0 41R23 

(xm) Bemand — By Court not competent to 
entertain appeal— Effect 041E25N7 
(xiv) Scope of O 41 R 25 0 41 R 25 N 2 

(xt) Transfer of case thereafter 

0 41 E 25 N T , 0 41 B 26 N 3 
(xvi) Unnecessary remission— Question whe 
tber can be considered by appellate 
Court after return of Bndiugs 

0 41B26N4 

(xvii) When can bo made 0 41 B 25 N 8, 5 
(xTiii) When may be ordered — New issues 
raised for first time before appeusta 
Court — Whether and when remand 
can be ordered for findings on such 
issues 0 41B23NI() 

{xix) Whether Court bound to remand 

in any case 0 41R25N5 

{xx) Findingson issues— Return of 


(i/J Hearing after return of 

Procedur. 0 41E26K* 

(?) Objections- Time for filing „ , 


of remand O 41 B 23 N 29 

(n) For addition of parties O 41 B 20 N 3 

(o) Improper order of remand- Effect 

0 41R23N28 

(p) In appeal from exparfe decree 0 41B33 Nl7 

(q) In appeal from order refusing to set aside 

cx parle decree 0 41 R 23 N IS 

(r) Inherent power to remand 

(i) Bemand, grounds of 041B2SN11,15 
(n) Bemand of case O 41 R 23 N 10. U, 15 

(s) Issues, remand of O 41 R 25 

(i) Court that inny tr) usues remitted 

O 41 R 25 N 7 

(it) Court to which issues ate remitted— 
Powers and duties of O 41 R 25 R 8 
(ill) Lllect— Suit pindiiig in what Court 

04tR25Na 

(It) Form of order O 41 R 25 K 5 


^ • 0 41 B2G^u 

(fi) Objections to findings— Failar®.^ 
file-Effeot 0 41 B ^ 

(i) Power and duty of apr®*'*!* 

Court to examine a 

ness of findings 01 lB 2 o» 

(t) Lower Court, powers of, on oj N W 

(i) Di*mis,al of ca,o by 

default 0 4lBlt- 

(ii) Power of Court “> ..uonal 

manded-Power to direct 
eiidenco to bo taken 2 ^ 32 

(ill) Remand of case— Loner 

of to dismiss snit SUS-'iii? 
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»1-Ecmaud— (CoiJJ) 

(u) Tower cf— \Shothct quC'tJoi, one cl jun«dic 
non Or cf were procidurt O 11 B 23 N 28 
(\) Tower ot -iii’cll-kie Court to direct what 
I'iUts hall Ic tried m the ea'c — Nature . 
and extent oI power 0 41 K 23 N 9 2? j 
(w) Towir to di c t— Lvidtucc to be laVcu while 
tctnJndiii„ ca L O ii R 25 IS 6 

{x) lower to diKp c ol case hnilly without 
remand O 41 R 21 N 1 

(j) Tower to itirac nauca ftud call tor dcciaiOQ 
thereon while remanding e;ai.e O 41 B 23 
Ir) Tower* and rroceduro cn remand ol case 

0 11 B 23 N 32 
U) Hearing ol remanded ca e — Pate nnd 
not] c ol 

0 il B 17 N 10 . 0 11 B 23 N 32 
lilt 1 owet ol arpclUte Court after fcmaDd 
011B23N27 
lui) Towei ol appellate Court to dismiba 
remanded appeal lor default 

041 R17W2 

(icl Tower ol lower Court to Itanslct case 
O 41 B23N30 
(c) Trocedutc about disposal of case alter 
remand O 11 B 23 B 32 

lai) Questions that can bo decided ty lovser 
Court under order of remand 

0 41 B 23 N 27. 30 
(tu) Keiercnce ol ease to arbttratioD— Power 
ol Court to which case is remanded 

Sch 2 P 1 K 16 
(tiu] Bcstocation of suit to original number 
0 11 B 23 

(u) Trial dc noto— When proper 

0 41R23N32 
{%) Trial cl case remanded — Use ol en 
desce taken at tbo previous trial 

0 41 R 23 

(zl) Bcmand conlrarp to S 5G2 (old Code) 

ssg K 2 . O 11 B23N 10 
(e2) Bemand lor determining value lor purposes 
ol Tnsf Council appeal O 45 B S N 1 

(z3} Remand order ol passed in matter over 
which aprellate Court has no jungdiction^ 
EQccl O 4t B 23 M 28 

(z4} Remand where case has hceo disposed ol on 
preliminary point O 41 B 23 

(z5} Second appeal remand in 

(i) Di posal of, on pteliminarr point— 

0 41 B 23 N 20 

(ii) Inherent power to remand 

0 41 R 23 N 20 
(ill) Remand for addition of parties — 
Remand by High Court in second 

appeal 0 41B20N12 

(zC) Setting aside oI—ElIect 0 41B23N2S 

(zT) Special and local law, remand under 

0 41 B 23 N 16 

(z6) When case can be remanded 

(i) Evidence on record su&cient for de 
cision of appeal— Whether appellate 
Court precluded from remanding 

0 41B24IT1 


Appeal— Bemaud— When case can be remanded— 
{Centd ) 

(ii) Grounds ol remand 

0 41 U 22 N 15 , 0 41 R 23 N 3 to 7 
( 111 ) Lower Court deciding case itaelf on 
diBefLueo of opinion among arbitrators 
to whom lb bad been referred — Who 
ther and when caoo can bo remanded 
beb 2 P 1 N 1 

(it) Power of appelUlo Court to remand 
where lower Court has not excluded 
any material evidence 0 41 R 24 N 1 
(v) Tower to remaud m cioes not falling 
within04lB23 O 41 R 23 N 10 to 15 
(tj) Tower to remand suit for enquiry into 
mcsne profits in cisa where suit for 
possession and mesne profits is dis 
missed by lower Court 0 -0 R 12 N 15 
(vii) Procedure where appellate Court finds 
suit had abated in the lower Court — 
Duty to remand 0 22 B 9 N 12 
(Till) Remand where case has been disposed 
ol by lower Court on a preliminary 
point — Treliminary point, meaning o£ 
0 41 B 23 N 3 to 6 
(ii) When case may be remanded a second 
time 0 41 R 23 N 82 

(<) When whole suit can be remanded 

0 41 B 25 K 2 

(z9) \V heu iills under 0 41 B 28 

O41B23K3106 
(zlO) Where lower Court has disposed ol case on 
Dents— Procedure 0 41B23K9 

(zlt) Whether appellate Court can give its deoi* 
Sion on points other than the preliminary 
point on which lower Court has disposed of 
the suit 0 41 R 33 

— “Bespoodent 

(s) Bight ol — To support decree onground deoi 
ded against him 0 41B22N2 

— — Bestoration O 4l B 19 

See alto Dismusal for default ~Besloratton of 
dwmssed proceedings 

(a) Restoration after rejection for failure to 

furnish security lor costa— Time for apph 
cation for restoration O 41 R 16 H 13 

(b) Restoration of appeal disposed ol ex parte 

0 41 R 21 

I (c) Restoration of appeal rejected for failure 

I to furnish secunty.for costs O 41 B 10 H 12 

(d) Retrial of appeal dismissed in consequence 
of loss of records— Becoiery of records— Be 
I trial of appeal 0 41R11H3 

I Bight of 

I See also Aipcal—Conipctcncj 

(a) Agreement not to appeal 

j (i) Agreement on behalf of minor— Leave 

I of Court— Necessity for S147N4 

(ii) Effect Sg6NlO 

I (b) Basisandnatureot right S 100 N2 , BlOl N2 

(i) Right to be expressly conferred S141K7 
I (ii) Bight, creature of statute S 96 N 2 

I (ill) Right, whether can be claimed on the 

strength of Section 141 S 111 N 7 
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Appeal — Eight of — Basis aud nature of light — 

(Cmi/d ) 

(i%) Eight whether exists apart from ox 
press statutory provision by malogous 
inference S141N7 

(c) Burden of proof of right 

0 18 E 1 N 5 . O 41 B 10 N 1 

(d) Decree not drawn up — Effect S 2 (2) N 8 , 

S33K5 S 07 N 3, 041 BIN 4 
See also Decree — Preparation of 

(e) Failure to obey decree effect of 

(i) Failure to obey whether disentitles 

to appeal S 9G XT 10 

(ii) helhci plaintiff under pro emptiou 

decree can appeal against it without 
paving the amount ordered to bo paid 
for pre emption O 20 B 14 N 16 

tt)3>owCQde effect of Blbl 

(0 Eight given by new Code but not by 
old Code — Effect on pending proceed 
mg S 151 Is 2 

(ii) Saving of present right of appeal — 
^^^thout being affected by anything 
contained in the present Code 

Sl>l^ 1 

(g) Party complyiug with decree or order if can 

appeal against it 

(0 Judgment debtor paying decretal 
amount whether loses liis right of 
appeal SOGhlO 

(ii) Order roturuiug plaint for prc«cuta 

tion to proper Court—Comphauca with 
order whether piecludes appeal from 
Older 0 7R10N11 

(h) (ViWffflHCOK*) 

(i) Ahandouinont of right S 06 N 10 
(iij Deteimi&ation of issue as to right bi 
Court 0 41 B I N 14 

(ill) Doubt as to light— t.ppeUant whether 
entitled to benclat of doubt S 06 Is 6 

(n) Estoppel from appealing 

S OON 10. 0 41 B1 M4 
See 4l<o Etloiipd 

Leave of Court — Objection as to — 
Absence of leas e — Duty of Court to 
determine though not raised by les 
pendent O 41 B 1 Xs 11 

(vj) Rifiht <ubsistiiig on date of suit — 
Whether right lost by subsequent 
repeal of the statute conferring it 

S0Gi;3 

(mi) Bight— hen may be lost SOGNIO 
(via) Right— When acsts S154B1 

(ix) Waiver of right S 96 Xf 10 

Eight to begin O 18 E 1 N 5 O 41 B 16 N 1 

Scope of 

(a) Portion of decree appeileJ from — Test to 
determine what portion appealed from— 
Whether Court fee is such test 

O 41 II IX 16 

Security for costs O 41 B 10 

(a) \mouut (or which sceuntv can bo required 

O 11 BIO X 9 
(i) amount of sccurit\ O41B10X9 
(u) Costs of original suit— W bother seen 
iita can bo demanded (or such costs 
O *1 B 10 X 1 

(iii) ‘Jeennty lor decree amount 

O »l B 10 VI 

U) Pdas in ajilMiig for socutiP — Lflect 

O tl B 10X7 


Appeal— Security for co«ts— (CoiUJ ) 

(c) Failure to furnish within time allowed— 

Effect — Dismissal of appeal 0 41 R 10 N H 

(d) From svhom can bo required 0 41 1 10 h 1 

(e) Grounds for requiting 0 41 E 10 ^ C ' 

(f) 111 what appeals sccuritv can be requited 

0 41 E ION 2 to 5 

(i) Ipi eal from order 0 41 R 10 N 2 

111 ) Appeal from order-, in execution ?!£>• 
ceedmgo S 47 h SI 


(ill) Vppeal ID /oMim pan; CMS 


O 41 E 10 h S 


( 8 ) 

(h) 


amouuts to 0 41 B 10 N S 

(i) Power to direct a specified sum to t'* 
deposited in Court as security . „ 

O4lR10h3 

(i) Poyver (0 rciuire— Xsature of power , ^ 
O4lE10,\6 

(l) Pi icticc and proceduie 0 41 R lON 

(1) Buies of High Court S 131 h J 

(m) &ope and obje I of Rule 0 41 E 10 N 1 

(n) Security bond 

(i) Mistake in effect 0 41 B 10 
(ii) Begirt ration of 0 41 B ^Olj 1® 

(mUtainp O41E10N15 

(o) S«retv habilitv of . „ 

(i) Eatcut of 0 41 R 10 > ; 

(n) ^^oJo of eiiforcemcnl 0 41 E 10 ’ i 

(p) Stage at yyhich can be demanded . , 

oiiinoNi 

(q) Time for furuisLiug OllRlONl 

—Security from icspoudeut 

See also d f«(i(M(io«— Seciin/v/or , 

fa) Security for restitution of ptopert' t*'' 
in execution pending appeal — Powet 
require security « .i nO 

5 144 X 34. 3 145 X 4 OllRO 
—Stay ol proceedings pending appeal _ . v n 

(a) Psecution— Stay of OllRS^y 

(hi AnnetlTte PniiTt nnwerof to stav 


injunction O SJ h ^ . 

(d) \ppcllato Court power of to stay 
lags or execution pendiog appeal i' ** 

(e) Ippellate Court, power of to 

(() Receiver, appoiutincut of — Ippe'l 

order appointiog — Preventing 

from taking possession O 40 B ^ ^ 

—Temporary injunction m — Vppclhte 3 

Fonor of to gr int O 3J U 

—Transfer of 

See fljjo Cme— Transfer <f^ 

'’■‘‘“c5 27anlX‘®“‘* 


Court to 1: 


a 15 


• O 20 B I' 

(c) appeal from dccicc in suit 10 

iVclaimcl O20B 19N 2.o:0»‘ 
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App«»l“\ iljatio « cl — iCv-i U ) 

(d) Vpptjl Iri-jj 01 Jcr» m cxi.-.uiioa S 17 N ho 

(c) Vjpcal rclatiug to claim cl <ct Olf 

O a It C N 17 

(f) Lcn'ond klioii u{ -uu for riiriu cs of 

OlslllKl. 

{J lor purposes cf )uri-.li no i S 5)G N 1 

-W La caa ap[cal b 96 N 0 

<a) Igcntof jarlv O JR3NS 

(>) lipealU ictsoii act ociiHolcat to anneal 
—Striking out Ills uamc O 1 It 10 N 33 
( ) trpciaiiULnt of receiver— Third l>art>, 'vheu 
can aj ptal O tO It 1 N 51 

(d) DkLtor in cix I jail 0 111tlN2 

(clDccrti, t roi.ec hue <jn ground eommon to 

several dffenJaiili 0 id It 11 N 3 

(0 Liccutiou sale — hettiug isule — \uctiou 
purchaser, if can appeal S 96NG 

ft) la oheiil right of, to appeal against docrco 
iaa-u.1 after hi> djudicatiou m suit 
in tituted before 0 id It 3 N 9 

(b) JudgtQcat (lebtCkT at arbose inttauce esecii 
tioa ts «ta\cJ— \' hctlier ean appeal from 
Slav order 0 11 H C N 10 

<il Local rcprcseulatixo of agetieTcJ p«tl> 

blliiXS. OidRdNT 
(j) Lto^l repicaenlaliacs— Icrsonaubsiitutcil as 
legal reprcseutatire of judgment debtor 
in execution S 47 N 7 

(l) dxoniinte to religious otuco under terms of 

scheme decree b 17 K 33 

(1) Farta u bo is nut eSeeted bp decree 

0 I R 10 N 33 

(m) FartT xrbo ought not to liaro been im* 

pleaded O1U10N33 

( d ) Person claitniug under another — W bcthcc 
can appeal against an order rejocliog an 


(s) Suit under h 02 S9614C 

(t) Suretv S 145 

(uj Trangfcica of ptoperf j pending suit 

S14GN8 

(v) Transferee of subject matter of decree bet* 

»eea decree and date of appeal S 146N 8 

(w) Transferee of suit property pending appeal 

b 146 24 5 

(x) Successfal part), if can appeal S 96 N 6, 8 
(%) Third party in po«se8sion — On removal 

from possession in consequence of appoint 
ment cl rcccixer, if can appeal 

0 40 It 1 N 51 

(4 Pro /(niirt patty, right of 8 96N6 

(al) Ippeal by legal representative — Wbetbec 
objection can bo taken that he i» not the 
right legal rcprescntatne 0 22 It i K 19 
(c2] Bight of surety to appeal from order en- 
forcing hu liability 0 41 It 6 N 10 

(c3) Orders in execution — luction purchaser 

S 47 N 84 

(z4) Who can appeal on behalf of minor S 9614 9 


Appeal — (C ) 

• \\ itbdranal of 

See Jf'it/irfraii il 

Written statement 111 — \ppcllato Couit jower 

of to c»!l for written st itimeiit from defendant 
O 3 B 1 h 1 

Appearance 

Set rtho C tut — t/Ji(i;TiHi in 

idjoiitiiuiint ~ Ul} Intel hcannj— 
Procedute at -11/ nice i/jartv 
Legal I racUltoncr 
Parties — i^pcarance of 

Idjoutucd heating, non nppcaiance of parties at 

(a) meet O 17 B2N8 

(b) Failure to produce uMdcnco or do other acts 

iieees«ary for further progress of suit — 
Edcct O 17 R 3 N 1 

(c) Non appearance at first hearing and it ad 

jouroed hearing — Dutinctioa botwoon 

0 17B2N7 

(d) Non upearante of defendant— Efloct 

O 9 RC N 1 

(c) Non appearance on uhat date docs not 
entail di»mi<sal for default or proceeding 
« parlt 0 17 R 2 N 4 

S Procedure 0 17 U 3 

Whether suit can bo tI>4i>o»cd of on luotita 

0 17 U 2 N S 

Commissioner, appeatauco bcfoie 0 SC B IS N 1 

Dismissal for default 

bra Dtsmtssof for default 

Eaceutiou proceedings, uou iipearuuce lu 

(u) applieabihly of proxisious as to appearauco 
of parlies and eonsoqueuca of non appear* 
ince to proceedings lu osccutiou 

09BIN1,017R2N2 
(b) Failure of both pirties to appear on date 
fixed— Uismu*al of execution application 

0 Ql R 28 N 1 

(c) Fcoceedings for to>tor<ition of possession to 
boua fide claiuiButs dispossessed in oxcou 
lion — Ipplicability of provisiona as to 
apppearauce of parties and consequences of 
non appearance 0 21 R lOl N 6 

(d) Proceedings to set aside execution sale by 
deposit — Applicability cl provisions as to 
appearance of parties and cousoquonce of 
O 21 R 89 N 7 

■ sale 111 execu 

■ O 21 B 90 N 18 

(n) Both parties, absence of 

(>) Dismissal of suit— Restoration — Whe 
thee Court can imposo terms as to 
costs 0 9 R 4 14 1 

(n) Dismissal of suit — Restoration, when 
can be ordered O 9 R 4 

(lu) Dismissal of suit— Whether fresh suit 
barred O 9 R 4 

(iv) Efiect— Dismissal of suit O 9 R 3 

(vj ESect — Whether case can le struck off 
09R3144 

(vi) When entails dismissal of suit 

09R3N3 

(b) Defendant, absence of 

{t) ESect— When Court maj proceed f 
parte 0 9'^ 
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Appearance — First hearing non appearance at — De 
fendant absence ol — (Coiitd } 

(ii) Failure of service ol process due to non 
pa>mentof process fees — Dismissal of 
suit — FlaintiS s remedy 

OOB2N1 

(ill) Non appearance due to failure of ee* 
vice of summons— Eflact — Liability of 
suit to be dismissed O 9 B 2 

(u) Procedure O 9 B 6 

^v) Several defendants — Some appeanng 
and others not appearing — Procedure 
09B11 

(c) Plaiatifi absence ot 

(i) Defendant admitting claim — Whether 
^ suit can be decreed on such admission 

09B6 

(ii) Dismissal of case for non attendance — 

Discretion of Court — Considerations 
to be remembered O 9 B 12 N 1 

(ill) Dismissal of suit for default O 9 B 8 
(iv) Non appearance of plaintiff and some 
defendants — Procedure 0 9 B 8 N 5 
(v) Non appearance of plaintiff and some 
of the defendants— ESect 0 9 B 3 N 1 
(m) Several plaintiffs — Buies as to appear 
anco and consequence ol non appear 
aoce 09B8K4 

(mi) Several plaialiQs— Some appearing and 
others sot ippearing— Ptoceduie 

ooaio 

(mu) Whether and when Court can dismiss 
suit for default oc decide suit on 
merits 09B8K6 

(>s) Whether Court entitled to go into 
merits of case 0 9B8N8 

(a) Whether defendant entitled to call evi 
deuce to disprove charges of fraud 
etc made against him in plaint 
, 09B8NI 

—Judgment appearance at time of 

(aj Non appearance of parties at time of deli 
aor) of ]udgmeut— Whether suit can be 


Ml 

'^oiv’bs'ns 

Set also Dtsnissal for default — Aiftarance 
veanvigof 

(a) Appearance and act distinguished 03B IN 3 
lb) Appearing and appljmg lor time— Whether 
sulhcieut 09B8N5 

■Mode of O 5 B 1 

(a) Appearance ct defendant O&Rl 

(b) Itigbt toappear etc in person b} recognised 

ogent or pleader O 3 ll 1 

” ^on appearance 

(a) Conscqueuces ol 09 017B2N1 

(b) Sufficient cau«o /or09K4N209B9N8 

O 9 B 13 N 19 

- Personal npioaranca 
See also Sumixons 

(a) rsemplion from O 20 B 1 N 3 

(i) £,ncet— at hero dcpoiunt ofaSidnaitis 
ordered to ippear foe cross cxamina 
tloii 019BZ 

1*1) Ot women 8X32 


Appearance — Personal appearance — Exemption from 
— {Contd ) 

(ill) Person exempted whether can be era 
mined m open Court as witness 

O IS B i M 

(iv) Whether exempted person is liable to 
hare a judgment passed against bim 
on non compliance with order for pe^ 


sonal appearance 0 10 B 4 N 4 

(v) Who are exempt Ss I32 133 

(b) Meaning of 03B5'4I 

(c) Order for 

(i) Effect 0 5 R 3 N I 

(u) Whether party ordered should appear 
personally also on date to which cae 
13 adjourned 0 S R 3 N I 


(ill) Non compliance with 

(fl) Dismissal of case or proceeding ei 
parte — Remedy of absent partjr— 
Bestoration if can be ordered 

0 9R12N1 

(b) Dismissal of smt for non comph 

ance—Efiect 0 10 B 4 N 5 

(c) Efiect— Power to pass judgment 


^ —I, 5 JQ JJ 4 * 

(r) Judgment against part/ 

ing (0 10 E 4) *- Whetue* 
operates as res judtcaia ^ 

(/) Power of Court to dismiss case or 
proceed ear xorfe -■ Discretion-” 
Considerations jg s 1 

(d) Personal appearance of party when may f’* 

^ Personal appearance by party— Order 
for, when can be made i 

OlORlNl* 

(ll) Power of Court to order— Lumtstion to 
05R3N1 OSRt 
(lu) Power of Court to order personal ap 
pcarance ol plamtifl or delond^* ^ ^ 

(iv) Power of Court to require 
iilWopn.on 

(e) W hen necessary for presentation of appi 

tion — application for leave 
pauper ® 

—Pleader appearance b) n i ^ 6 

W Effect 

(b) Essentials 

(c) Pleader instructed only to apply , 

jourument— Whether there 

(d) Bight to appear by pleader on data 

for defendant to appear and aasv'cr 
Power of Court to compel attcudanc^ Vs^R i > 4 

-ProcceJmgi to which jirovihionB as W c*” 

queiiccs of nou sppearanca apply u 

\) \pilicabail> of O J to aiilicationlor. 

rit, for costs oMjipcal^^ OXlRlOS^ 

(b) VipUcabiUty of O 9 to 
0 9 
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(e) PtoccodiQgs ■»Itcr de-rci.— I’fovjtjons «p 
pli illc O 17 tt 3 V 1 


ci Court \vbcre it orders sab-ttituted 
fursic^ 05B20N6 

(c) PMtics to appiir on da^ fixed in summons ^ 
for dcfi-uJmt to TppiAr and answer . 

09B1 I 

Application 

— Disini al for delauit 

Zhsi aiso//er rfr/m/r 

Acainst a'licm maj L.- made -Repr^'caUlno of 

laivy Sliel 

Language ot S 137 N 1 

Original apilifitiou— ilcaning of S HI N 2 

lo t wbtlbcr au U m\d b 0 JR 1 K2 [ 

— V\Lea to be made in per on 0 3 R I N 2 | 

— \\ he ma^ maXe 

la) Appli at on in ii.rss,u cecogrii «d agent or 
pleader 0 3 R 1 

(b) Eerrofetitatire cl parta 8 lf8 

Arbiirafioa 
— Vrlitiator 

(a) tbsenco of from meeting 

(i) Vward— ^ alidilj 

{n) Absence of soico of the arbitrators 
at the meetings of the arbitra 
tors—Lflect 

Seb 2 P 4 N 2 Sch 2 P lo N 6 
(b) Pic<kcee of arbitrators at meet 
iDg Dcces it} of Seb 2 P 10 N 2 
({j>Eficct — Umpires right to arbitrate 
instead of arbitrators Scb2P0Nl 
( 111 ) Presence of all arbitrators during ibeir 
proceedings— Necessity of 

Sch 3 P 1 N 2 

(b) ippotolnient ol 

(i) Appointment of arbitrator in telerenco 
through Court— llaniitr of appoint 
tnent Sch 2 P 3 and Notes 

(ii) Appointment of new irlitrator — Con 

sent of all part es — Whether ncce» 
«%ry Sch 2 P 5 N 2 

ffl) Principles and } locenuie 

Sch 2 P 5 N 5 

(ill) Appointment of new arbitiator by 
Court — Lsloipel fiom objecting 

Sch 2 P a N 5 

(iv) Arbitration ceCereuco to ChroughCourl 

— Power of Court to appoint arb»t 
raters bch 2 F 5 

(v) Change in personnel b> parties by 

mutual agreement without interren 
tion of Couct-ESect Sch 2 P 5 N 5 
(m) Consent of propoaeJ arbitrator— Be 
lusai of procedure Sch 2 P 5 

(a) Need for Sch 2 P 2 N 1 

(vii) Parties not agreeing as to appoint 
inenl— Proecduro Sch 2 P 5 


Arbitration— Arbitrator — Appointment of— (Oonfd ) 
(rill) Power of Court to appioiut new arbit 
rator — Wbeto reference is in a ca^e 
avbere no litigation is pending 

Sch 2 P 17 N 11 

(ix) Refusal to consent by proposed arbit 

rator — Whether Court can compel 
him to accept Sch 2 P 5 N 3 

(x) Substitution of new arbitrator— Power 

of Court in reference through Court 
Sch 2 P 3 N 3 

(xi) NA hethcr party can be dirc»tod to 

nominate arbitrator before agreement 
to refer has been filed m Court 

Sch 2 P 17 N 10 

(c) Death or refusal to act 

(i) Award— \ ahdity— Refusal of an arbi 
trator to accept or act — Effect 

Sch ■? P ■> N A 

(u) 


(ui) 

Sch 2 P 5 N i 

(iv) Arbitrator death of— Appointment of 
new arbitrator— Procedure Sell 2 F o 
(\) Refusal or neglect to act — Procedure- 
Appointment of new arbitrator 

Sob2PS 

(ti) Refusal to accept ofheo and refusal to 
act Distinctiou between 

Sch 2 P 5 N 2 

(ru) Refusal to accept or act— Procedure 

Sch 2 r 5 N 3 

(n)Rei.net]on oi refusal— Effoct 

Sch 2 r 5 N 3 
(b) Whether Court can compel him 
to accept and act Sch 2 P 5 N 3 
(am) Refusal to act— \\ hen arbitration can 
be superseded Sch 2 P S N 7 


(ti) Arbitrator haring an interest m matter 
referred to — Effvct — Eevoealion of 
reference Sch 2 P 17 N 12 

(ill) A.\Tard — Aaliditv — Arbitrators dis 
qualification — Eflect Sch 2 P 16 N 10 
(it) Discover} of — Fffcct — Revocation of 
reference Sch 2 P 17 N 12 

(a) What amounts lo Sch 2 P 15 N 6 

(f) Evaminat ou of as witness 

(i) Award — \ al ditj — Inquiry as Lo arbi 
tratop evidence of — If and when can 
be taken Sch 2 P lo N 9 

(n) Examination lu proceeding to enforce 
or set aside award Sch 2 P lo N 9 

(g) If ofllcei of Court 0 21 R 1 N 1 

(b) Laavmg British India 

fil Annointinent ofnewarbitrator Sch2Po 
PoNd 
ture of — 

Sch 2 P K 

(j) Powers of Sch ■* 
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Arbitration— Arbitrator — Powers of— (Co«W ) 

(0 Powers of uow -irbitrators appointed 

ScliSPC 

(b) ilemo\al of 

{0 Power of Court Sch 2 P 3 N 8 

(ii) Re;ocation of appointment ofaibitra 
toi- — Power to revoke before award 

S 151 N 2 

(1) Romuncr ition of Sch 2 P 13 N 1 


(0 trbitiator accepting fees as lemuncra 
tiou — \Miethcc amounts to miscon 
duct Sch 2 P 15 N 8 

(ii) i allure to p ly lemuiicration — Whether 
ground for superseding reference 

Sch 2 P 5 N 7 

(in) Power of Court to compel party to pay 
roiMunerition to aibitrator chosen by 
itscU Seb 2 P 5 N 5 

(n) Hefcreiice through Court — Power of 
Court to direct that money should be 
deposited or paid to arbitrators for 
their remuneration Sch 2 P 3 H 8 


V'sociatiou of person not appointed arbitrator in 

award 

(a) Association of person not appointed m deh 

bcration— Efiect Sch2F15NG 

(b) Award— Validity— Award by mote persons 

than tliosQ appointed— Validity 

Seb2riONt 
(i) Consultation by arbitiators with stran 
gers on matters of law how far per 
misstble Sch 2 P 15 K 6 


(a) tmendment of Sch 2 V 12 and Notes 

(i) Amendment by arbitrator -Extent of 
lower Sch2P10Nl 

(n) Application for— Limitation for 

Sch 2 P 12 N C 

(ill) Application for— hether necessary 

Sch 2 P 13 N 6 
(it) Award— Form of — Imperfection in— 
Amendment Seb 2 F 12 

(i) Award — llodlficatiou of — In contraven 
tioiiofScb2 para 12 — Inherent power 

S 151 N 2 

(ii) Award— Moditication of— Older of ap 

fcal igainat S 101 N 13 

(mi) Award made on in\ate reference— 
Power of Court to amend 

Sch 2 P 12 N 1 

(tui) Effect — Do rto od award — To accord 
with amended award Sch 3 P WN 1 
(la) Haling of— FlTect — Power of arbitra 
tors to ehauge award after making it 
Sch 2 P ION 1 
(a) Power of arbitrators Sch 2 P 10 N 1 
(si) Power of Court Sch 2 P 12 and Notes 
(an) AMicthcr award can be amended after 
decree la i asacd on award 

Sch 2 P 12 N 4 

(b) Construction Sch 2 1* 21 N 3 

(c) Decree on 

(i| Anicndmeut Sla2Vlf 

( i) Xrbitration without luteracntion of 
Court — Aw led ludgmcnt and decree 
on Sch 3 P 21 

(ill) Awatd In arbitration without mterveo 
tion of Court S h21*21 


Arbitrati 


ion — Award — Decree on — [Could } 

(ly) Construction of S 47 N 77 , S 33 h ■! 
(s) Decree in arbiUation proceedings— b- 
jwrfc decree — Setting aside — Prow 
sions applicable 0 J R 13 N ’ 


(vi) Failure to pass a decree — BiadiUo 
effect of award bch 2 P IG N 10 

(Vii) Finality Sch 2 P 21 

(vm) 1 ocm anil contents Sch 2 P 21 N 2 
(is) Time to be allowed for objection belwe 
passing decree — iailuro to allow sueb 
time — Effect Sch2PloNl 


(s) Transfer of suit to another Court pen 
ding reference — Power of latter Comt 
to pass decree on award S 24 N 10 
(vi) AVbat 13 — Order modifying award— 
Effect belt 2 P 12 N 3 

(xii) When to be pronounced Sch 2 P 10 
(\i!i) AVhether and when Court is bound to 
pass decree in accordance with award 
8ch2PlGN’ 

(xia) Whether Court bound to pronouac* 
ludgment in accordance with award 
Sch 2 P lb N 4 

(sa) Whether decree merely because 

(lofendauC was not present when judff 
ment was pronounced Sch 2 P 15 N* 


decree on award 
(e) Decree on, finality of 


Sch 2 P ION* 
bch 2 P ION 4 
Sch 2 P 21 N 15 
(i) Appeal from decree if maintainable o0 
ground of invalidity of award 

&oh 2 P 20 N 0 

(u) Appealability of decree 

Sch2PlON4 5 7 boh2ll7Nl® 
Sch 2 P 21 N L 
(lit) Appealability of decree whether de ree 
was uot 111 accoidanco with award , 
Sch 2 P IG N 5 

(iv) Dcciee for delivery of moveable 

— Subseiyucut loss of properly— 
thoi decree can bo amended by 
tion of order to pay laluo of proper*' 
lost O20B10N- 

(\) Decree not III iccoidance withauarJ'^ 
Finality — Latout of Sch 2 P IO N •[ 
(vi) Decree passed by appellate Court 
lower Court had refused to 
decree on award— Finality of apP*‘ 
late Court s decree Sch 2 P 1 ^ 
(mi) Decree revision if lies „ , iS 

Sch 2 P 10 N 4 0 Sch 2 I 21 
(viii) Decree— Whether appealable on 8^°“* 

' that original award should not h» 

1 ecu remitted for reconsideration 

Seb 2 P 14 

lu)iotluluto incuni-d under 

Power nf ormitiin: Court to praj 


cree on award 
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ArbUr*t«on— Vwird- DL..rce <ju, cl— (Con/i) 

(s 0 ‘lug o{ de^ici. "ithout bcittog ob 

le.Uoii!.— hclhcr dcctci. j]>icilablo ' 
bch > MGN 7 

(xi ij ''e cud \jj-cil — '\liellicr lies 

decree ci loHcc ipi'cllito Court tevtr 
•■IBS decree on Twud bvh 2 I* lb N 8 
Un) Trjal t^uit ufu iug to iu>-, dLCteo in 
iccoidaiico "lib anaid— \p|>i.lktO 
Court { a jjug -ueb decree — \\ better 
tc cu \ nj poll lies from such dci-tce 

b<.h2 1Mb2.S 
(sijNihduj L£a"iid ilctu bei)UC»t)oued 
ui en-cution S 38 N 3 

(sM)NMielb<r api-cul lica liter pas^ODg 
Jccrci., from orler filing or lelusiMg to 
ulcai atd •'cli2 1*21Nlo 

(l)]fItaof bch 2 1*20X2 

(i) \ilitiaiiou wiiboul iQlcrTc&tion of 
Court— Vward lu utb irbitratioo— 

> Hci-t 

beb2I*-0X2 bcU 2 1*21X11 
(iij tiU latiou "itboui lutcrvcDtiou of 
Court 1 nucii Ica aad prcctduro 

Seb 2 r 20 X 2 
(in) \"atd Eecouiii; void ProceJuro ou 
bwb 2 P lo 

(It) tward— Pindujo ciUeiof » ll X 27 
(\ ) \"ard— Lfleel— /fi* fieafu I 

Scb2P21 N 11 ' 

(ti) tuaid— Ixecui ililitv — Isdefiintcneas 
of a"atd Bi'ikiiig it m«secutaU«— 
Effect bch 2 P 11 N 4 ) 

(tji) Vward— Illecalit' of i>orliou— Eflect 

Sch2P2lN? 

(tiii) \nard— indeflnitene » of portion ol— 

Effect Seb 2 P 21 N 7 | 

(a) \ward— Uu "bom tmJnig 

«h2PlCXll “seb 2 P 20X16, 
Soh2P21N4 
[\) (ward— Time ll>«d b' whether can be 
exteoded S113N4 I 

(ii) ^ward— \ alidit'—A" ird not set aside i 

—Effect Sch 2 P 15 N 12. 13 | 

(an) Xward — ^ alidit)— 'Defect as to portion 
of award— Effect— Private award 

bch 2 PUN 7 I 
(xiii) ^^ltlldIa"al of su t thereafter if legal | 
Seh 2 P 1 N 15 

(g/Enforceintut of 

ll) tgainst firm O21B50K3 

(ll) application for— Kejection of~Appeala 
bililv S 47 N 3 ' 

(in) Arbitration without intervention of I 
Court — Award mode of enforcement 

Seh 2 P 20 N 2 ' 

{nj Award Licculicn of award by assignee 
O 21 B 16 N 13 
(t) Award— Decree ou— Enforcement of — 
Mode of Sch 2 P 16 N 11 

(vi) Award — Decree ou — Execution — Stay 
041 R 1N5 

(\ ll) Award— Decree ou — Sale under — Setting 
aside on deposit — Provisions applicable 
O 21 B 89 N 4 

(\m) Awaid— Execution — Staj — Inherent i 
power S151N2 | 


Arbitration— Award— Eufoicemcnt ol~[Contil ) 

(la) Award— Execution of — Stay of — W be 
tbcieiii be ordcicd ponding suit but 
ween pirtics to the award 

O 21 U 29 N 4 

(i) Award under Arbitration Act — Lxccu 
lion — Wbotber may be transferred 
to another Court S 39 N 2 

(xi) Award under Arbitiation Act — Execu 
tion of iward “Provisions applicable 
0 21 R 29 N 4 

(ill) Execution wbeu can bo applied for — 
Decics on award — Necessity for 

Sch 2 P 21 N IG 
(aiii) Loas of award— Pioccdute to enforce 
award Sch 2 P 21 N fa 

(mv) Mode of Sch 2 P 1C N 11 , 

Sch 2 P 20 N 2 
(av) Suit for luamtaiuaUhty S 69 N S , 
S 115 N 8. Sch 2 P 20 N 2, 3 4 
<v\t) Suit for— XatucQ of— Whether suit h 
one for -pcciflc pcifoinianco of awaid 
Seb 2 POO N 4 

IsvnJ AAbo can enforce Sch 3 P IC N 10 

(а) Pcr»on not bound by award 

bch 2 P 20 N 9 

(O I'cisou not partv to reference 

Scli2P20Nf. 
(c) Poison party to aibitration— But 
not party to deciee ou award— 
If can entoiCQ Sob 2 P 1 N 18 
(b) Liior ol deci»iou m Sch 2 P 15 NS 

(i) Arbitrator if can be questioned why 
and bow he airived at aparticular de 
Cisiou ScbSPlSN9 

(ll) Effect Sch 2 PIS NS Sch 2 P 14 N 6 
(lu) Error of law— Effect Soh 2 P 15 N 8, 
bch 2 P 14 N 6 
(i\)Erroi of law on faceol iward — Meaning 
of Sch 2 P 14 N 6 

(\J Erroi Oil f ice of ittord— Effect 

Sch 2 P 15 N 8 
(m) No power to Couii to enter mto merits 
of decision Sch 2 P 21 N 2 

(vu) Pervcrsitj of dension Soh 2 P 15 N 6 

(i) Essentials of 

(i) Award embodying compromise between 
parties— Effect Soh 2 P 15 N 8 

(ll) Award without intervention of Court 
— Essentials Sch 2 P 20 N 2 

(ill) Indefiuitcness making award inexecu 
table— Effect boh 2 P 14 N 5 

(j) Filing of Sch 2 P 10 

(ll Application for 

(n) Abatement of — Effect — Suit for 
money if boirowed S 11 N 7 

(б) File— Jurisdiction — Award cover 
ing immoveable property lying 
outside jurisdiction S 16 N 2 

(e) Award in aibitration without in 
terventiou of Court — Procedure 
Sch 2 P 20 

(<0 ■\Iinor party to reference— Duty of 
Couit to decide li roierence was 
for mmor s benefit 
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Arbitration — Av,atd — Filing of— Application for — 
(Confd ] 

(9) Order on ivhelher rca judicata 

S11H27 

(/i) Procedure and proMsions apph 
cable to proceeding 

Sell 2 P 20 N 12 
(0 Scope of eaquirj by Court 

Sch 2 P 21 N 2 

(j) Whether miy be mthdra\ n 

Sch 2 P 1 N IS 
(ft) Whether 0 2 B 2 applies 

O 2 R 2 N 32 

(11) Arbitration — kv- ard — Piling of — Proce 
dure thereon Sch 2 P 21 N 2 

(ill) Arbitration arithout interaenlion of 
Court Sch 2 P 20 

(it) Arbitration without intetTeution of 
Court — When award may be filed 

Sch 2 P 21 

(v) Award — Decree on — Setting aside — 
Liability lor — For failure to gire 
noticeoifilingofauard Scb2P10N4 
(ti) Award— In what Court to bo filed 

817N2 

(tu) Award m private arbitntion — Apph 
cation for filing— Withdrawal ofapph 
cation 0 23 R I N 23 

(Mil) Court to which apphcatiou for filing 
should be m%d6 Sch 2 P 20 N 

(ix) jarfe order for filing whether can 

be bet aside S141K2 

(x) In what Court to bo filed— Award 

relating to property outsido British 
India 8 17 N 3 

(xi) Jurisdiction of Court filing award 

Sch 2 P 21 NS 

(xii) Mode of Sch 2 P 10 NS 

(xiu) Necessity for Sch 2 P 20 N 2 

(xif) Nccessit> of filing deposition and doou 

menls Sch 2 P ION 3 

(xt) Notice of Sch 2 P 10 

(xTi) Notice of — When deemed as giveo 

8th 3 P 16 N 3 

(xTii) Notice of application for filing — To 
whom to be given Sch 2 P 20 N 13 
(xTiii) N otice to patties Sch 2 P 10 N i 

(xis) Object of Sob 2 P 21 N 6 

(xx) Objections to — Proof of necessity of 

Sch 2 P 21 N 10 

(xxi) Order directing filing — Wbelber order 

can be questioned in appeal 'igamst — 
Final decree on ground ofab«eaceo[ 
agreement to refer S 105 N 6 

(xxii) Order filing award and decree on 
award — Distinction between 

SIOIN IS 

(xxiii) Order filing or refusing to file— Appeal 
against S 101 N 16 

(xxiv) Order tcjcciing award on ground of 
irbitrator s nii conduct— Efiect of — 
\\ betber order 'imoonts to one refus 


( 

( 

TcijuJicalii bllN27 


Arbitration — Award — Filing of — [Conld ) 

(xxvui) Private arbitration — Award applicalion 
for filing — Compromise of object oa 
to the award — Whether leave of 
Court necessary where compromise 13 
bj guardian of minor 0 33 R 7 N 15 
(xxia) Procedure Sch 2 P 10 N 5 

(xxx) Proceedings for — Scope of enquiry by 
Court — Power to decide as to factun 
or validity of submission and awacd 
Sch2P2lN3 i 

(xxxi) Refusal to file — Effect Sch 2 P 20 N 3 
(vxsii) Suit to file award — Award declaring 
title to immoveable property — NVhs 
thee suit IS for determination of la 
tcrestin immovable property S16N5 
(vxxiii) What should be filed along with taa 
award Sch 2 P 10 

(k) Form and contents of Sch 2 P 21 N ® 


(11) Award — What is— Report of arbitrators 
embodying compromise between pit 
ties subsequent to reference 

Sch2PlONl 

(ill) Award m form of statement of jpociil 
case for opinion 10 Coait . , 

Set a p 11 "lid K' 

(w) Oral a^ard — ^ aUdity S 11 1 31 

SttaPIOHl Set 3 Pill' 5 
(v) Stamp — Absence of — Validitr® 
award SttaPlO^' 

(1) lucompleteneas of 
(i) Efiect 


Sch 2 
Sch 3 P 21 R 7 


(m) Judgment on «T»niV2 

(i) Form and contents of Sch 3 P 2i 
(iii Pronouncement of— ilode cf ^ 

Sch 3 P lV,i 
Sch 2 P 16 


(ill) AVhen to be pronounced 
(n) flaking of j 

(i) Award- Delivery of — Whether aW 
may be delivered in , 


(o) Objection to grounds of Sch 2 P 15 ^13 

Sch 2 P 20 N 3, Sch 2 P 21 
(i) Absence of notice of proccoihi^s— ^ 3 


(in) Award without intervention 21 

(iv) Error of law— Efiect Sch 2 PI*’ ^ 

(v) Fraudulent contealmeut of mall j 

part}— Efiect .Le 


party— Efiect Terse 

fvi) Ground for setting aside awara S 

' • ■ — ' le set aside 


'• Sch2l*-» ^ 

(TO.) Oltarwlr. mralid 5“ IJ 

meanma of ■* — 

(«) Setting aside “^rl 

Corruitiou or 3 p ”5 S 5 

(x) AALalareandwhatare not 


circumstances 



OtMinvL Index 


3267 


Arbitration — Vward — Obi£>ctiQu to graua^^ ot — 
{C.nfJ ) 

(si) iri&rcircscutAtiou to arUtraloc 

ly part)— Liltcl Seh 2 P 15 

(r) Obte (io« to St ice at «bich to raised 

ScU 2 P 15 M3 

(0 ^^Letllcr cau be rai cd alter detroo on 
award SchaPlCNl 

q) Ob Cvlion to wbocanrii'e — Pirtj in ulioce 
favour award baa U.lii ra tdc Sch 2 P 15 N 3 
(t) Itcmissiou oI 

(i) Vtl tratioa without intbCTcntioa of 
Cootl Stb2Plll»7 

(li) Aw ard— tmcndmcul — llcmiasion of 
award tor reconsideration 8cb 2 P 15 
(ill) Litcnt of powersof arbitratorto amend I 
award where part only of the award la 
remitted for recons deration f 

beb 2 P 1* la 2 I 

(iv) Failure to deicrnnne matter referred 

to— Effect— Koraittai for « 

coasidcratioii Seh 3 PUN 7 

(v) Failure to dctcrtoine some of the 

matti.u referred— KcniissJon lor recou 
» deratiuu pnucille beb31.1lN3 

(vi) bor recou ideratiou bch 2 P 10 N 1 

Sch 2 P 11 N 8 
(n) appeal from order remitting or 
tefusioglo remit ScbSPllNO 
(b) Arbitrator* coming to same coo 
elusion— Effect Seb 2 1 15 N 3 
(e) Award ID arbitratiou proceedings 
uuderotber Acts bcb2FllNll 
fd) Discretion of Court to remit or 
not to remit Sch 2 P 11 N 2 
(e) Failure to reconsider— Effect 

Sch 2 P 12 N 2 Sch 2 1 15 
(/) Grounds for Sch 2 P 11 

(cl Befusal to reconsider— Effect 

Sch 2 P 15 N 3 

(vii) ludefiniteness of award — Betnission 

of award for Teco&siderattons 

Seb 2 P 14 

(Till) Indefioitcucss of award making it in 
capable of ezecution — Effect — Remit 
tal foe Tc ousideration 

Seb 2 P 14 No 7 
(ix) Inesecutable award — Remission fox re 
cousideiation Seb 2 P 11 

(z) Legaliity of award — Ob}ectioD as to— 
Remission for reconsidcialiou 

Seb 2 P 14 

(si) Order remitting award for making a I 
fresh award whether amouste to an 
order refusing to tile the award 

S 101 N 15 

(sii) Pinate awards SlOlNls I 

Sch 2 P 14 N 7 I 

(siii) Remission for including matters not 
referred hch 2 P 12 N 2 

(xiv) Bi.missiou for reconsideration — Whe 
tbercaii be as to pari only of the 
award Sch 2 P 14 N 2 

(xv) Remission of portion of award— Extent 
of (ower of arbitrators to change 
award Bch2P14N2 


Arbitration— Award— (Confd ) 

(s) Setting aside of 

(i) Application for 

(o) Burden of iroof Sch 2 P 15 N 2 
lb) Court Ico ou — Payincnt of — Tima 
for— Eslensiou of time— Po ver 
ol Court S 140 N 4 

(c) Dismissal for default— Restoration 
—If cau bo ordered after decree 
ou award has been passed 

Sch 2 P 16 N 3 
(i; Hoanug of — Procedure at 

Sch 2 P 15 N 2 
(f) Time for Sch 2 P 1C N 3 

(ii) Award — Decree on — Whether thereafter 

application to set aside award u mam 
tamable Sch 2 16 N 2 

(ill) Award not set aside— Effect 

bch 2 P 15 N 13 
(it) Estoppel from questioning award — 
l^Sect ol agreosieni uot to iiopsacb 
validity of award Sch 2 P 15 N 7 
(v) Grounds for Sch 2 P 15 N 4 to 13 
(n) Mode ol— Rbelhcr suit lios 

Sch 2 P 10 N 13 
(tu) Order sotting aside award— Directing 
case to be tried b) Court— Whether 
the order can bo questioned m appeal 
from decree 8 105 N 6 

(vui) Procedure) on Sch 2 P la 

(lx) Suit for— When barred by res judicata 
S 11 N 27 

(z) Suit foi when lies SUN 27 

(xi)Suit If lies to declare iwazdinialtd 

BON 31 

(xii) Suit to sol aside award on ground of 
want of )uiKidiction of arbitrators 
whether lies S 11 N 2 

(xiu)Surt when lies to impugn award S9N63 

(t) Signature of Sch 2 P 10 

(i) Arbitration through Court 

Sch 2 P 10 and Note* 
(i ) Pimciplos Sob 2 P 10 N 1 

(ill) Procedure Sob 2 P 10 N 1 

(a) Time for making of Sch 3 P '^1 N 9 

(i) Arbitrator — Refusal to act — What 

amounts to— Failure to submit award 
within time fixed Sch 2 L 5 N 3 

(ii) Award after time fixed for it— ^ aliditj 

of award Sch 2 P 3 N o 

(ill) A\ ard b> umpire Sch 2 1 i 

(it) Award made bejond time — Effect 

Sch2PgN4 bch2P15Nl’ 
Sch 2 P 21 N 9 
(a) Award made out ol time alter aupetses 
Sion of reference — A\ bother cui be 
made basis of judgment a* report of 
commissioner Sch 2 P lo N 11 


Sch > P S N 0 

(till) Delay m conduct c£ proctcdmg — 
Effect — Revocation of rcloreuco 

Sch2 P 1 " N 12 
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Arbitrfttion— \.\Natd— Time for makmg of — (CoiiM ) 

(ix) Delaj in making award — Effect 

Sch 2 P 15 N 6 

(x) Extension of Sch 2 P 8 Sch 2 P 8 IT S 
(si) Faiinro to submit award witbio tune 

fixed — Eiloct — Treating of arbitratots 
as having refused to act Sch 2 P a N 3 
(ill) i iMug of Sch 2 P 3 N 5 

(mu) Making of awaid — What amounts to — 
Afcio signing of award — Efiect of 

Sch 2 P 8 N 3 

(si\) Makiug of award and filing it — Dis 
tiuctiou between Sch 2 P 3N 7 

(w) Specification in order of reference 

Sch 2 P 3 

(sm) Time fixed foe — Expiiy of — Effect — 
" Whether arbitiatiou Mipeisodcd 

O 23 R 3 N 13 

(sMi) Tiiiio fixed for makmg awaid — Exten 
bionoftima— Power of Court S11SN5 
Sec also Time— Ex/f>w»o» o/ 

(xMii) Umpire— \ward by— Time for— Exten 
siou of Sch 2 P 4 N 4 

(xix) Undue delaj m making iwaid— Effect 
Sch 3 P 15 N C 
(\a) Mil mg of awaid— What amounts to 
filing m Court whether necessary to 
lOTi'Xikute making of award 

Sch 2 P 8 N 5 

— C niiionube of proceedings for filing agreement 
to refer or award O 33 R 3 N 13 

*-^Coinpromi«Q of nuit ponding irUtration proceed 
mgs 0 23R3N1S 

Cobts of S3oNI2 

bid nfso Costs— iilitrtUio i ptoceeUiifjs in 
costs of 

(i) Xrphcatiou to file award— Co»t^ scale of 

S351T2<> 

( 1 ) \rbiti .{ion out of Court— Power of Court to 
deal with cobls S35N4 

(..) I’owci of Court to make order as to 

Sch 2 P 13 and notes 

—Court acting as arbitrator 

(i) Agreement between parties lo pending case 
10 abide by decision of Court— Appeal who 
thcr lics from decibion of Court 

OS6B6N3 

(I) Igiceiucnt not to lot in csidcnco but to 
allow Court to decide after making local 
lU'j eclion— Effect Sch 2 P 16 N 13 

(t) Court icting as arbitrator — Effect 

Sch 2r 16 M3* 

( 1) Decision of Court where parties have con 
scntcJ tonbidoby such decision— meet 
Sch 2 P 16 X 13 

I>i .Lh of I ut> to tuferento 

(i)ProccJmgs in — Provisioua appheaUe — \p 
jlicibility of rulo as to anlidity oljudg 
incut lasscd alter death of patty where 
death occurred after hearing of ease 

03JK6N1 

{l)llcfircn 0 to — Relocation of — Death of 
iartj--l ffc\,t Sch i P 1 3T 17 

{ ) I cull of I aril i^cnding— Procedure 

bch 3 P 21 N 4 

|d)lailuii. to bring on tho record of the sub 
iiin.iou Ic^al repre cntatiicsol deceased 
1 rt' 1 «ccl bwh 2 P 1 M7 


Arbitration — (Coiifcf ) 

—Difference of opinion auioug arbitrators 

(a) Procedure Sch 2 P 4 N 1, Sch 2 P 30> li 

(b) Procedure — Whether and when opinion if 

majority to prevail Sch 2 P 4 N 2 

(c) Procedure on — When umniie may arbitrate 

Scb2P3 

(d) Provibion for m order of reference Sch 2P1 

■ Injunction restiaming aibitration proceeding# — 

When will be granted 0 39 R 2 N S 

—Meaning of Sch 2 P 16 Nil 

—Misconduct of arbitrators or umpiio 

(a) kcquiesenca m 

(i) Vward — Validitj— Misconduct ofarb t 
rators — Acquiesonce in acts amonnt 
lug to — Effect Sch 2 P 15 Nf 

(b) Effect 

(i) Arbitrator — Alisconduct of — Effect- 
Revocation of rcfcicnco 

Sch 2 P 17 N 12 
(ii) Arbitrators- Misconduct of— Whether 
ground for supersession Seh2P5hi 
(ill) Award— Validitj —Corruption of srbit 
ratot — Effect bch 2 P 16 N 5 

(la) kward— Validity —Misconduct ofat 
bitrators — Effect Sch 3 P 16N5 

(') Misconduct of arbitntors — Whether 
can b« taken note of b> Court pro 
coeding to lecord award as compre 
mice of suit 0 23 B S N3 

(c) Wbat constitutes Sch 2 P 15N6 

(i) Acts not amounting to bch 2 P 15N8 
(u) trbitrator, corruption of— Meamug m*" 
Effect Sch2P13N6 

{ill) Miacenduet circumstances 

to Sch 2 P 15^® 

(it) Misconduct of arbitrator— Meaning o 

Sch 2 P 15 N 5 to J 


' Sch 2 I n A t 


(b) Power of Court to allow compromisoot 

tjch 2 P 3 A 3 

(c) Power of Couil to i>suo commission 

muiation of witucs# in such cases „ , „ 

0 20 R f ^ 

(d) Bccciior, whether can bo appomled 

arbitration S 151 ^ 3 . O 40 U 1 > t 

(e) P«.fi.r.>nrn f,f r. r. I r. l Tfl I n rO t B cl llllS»t‘0“ 

(01 

Ul C/VUIC lueicai.rl 

bch 2 P J ' 

fc) Refcrcnio through Court — Motlers that .• a 
bo decided in Court in M^ool 4 

(h) Temporary lujuuctrou lt[*N 2 

granted iHmdiog arbitration ‘/-iauU 

(i) Whether suit cau be ^‘*^'**0 3 113*^5 

pending reference *3 J 
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ArbilFAtion— (Co’U? ) 

— — Pnncules 

(») \itil ration lu I'li-Jmg suit lud me i-i 

IS pcudinc — I’ldcicnce between 

^teb2 1M7N2 

——Procedure ot arbitrator* '^b 2 I* I N 2, 

Rvb 2 P C N I. ''cb 2 P 7 N I seb 2 P 15 N C 
veb 2 P 21 27 4 

(aj LviJencc. matters as to 

.usa 2 I Jcnee— Jr^l/r<lrl i j / r, lt> f* 

(i) tdnjusioii of inadini'sible enJence 

beb 2 PfiK 1 "cb 2 P 15N 

(ii) trilicililitT of rules 3' to eviJeucc 
etc S.h2PG^l Seh2Pl>NS 

uii)l,Mdcnce — PutT tf arbitrators to eaa 
mine witucstcs Seb 2 P lo N C 

lie) LTiden..c — Procedure a* to 

:ach 2 PC N 1 Sell 2 P lo \ I. 3 
(U 1 TidfiKC Rrfu'al of— V flcei 

Kcb 2 IM . N* C 
iMl Lvidci Cl rcci rdicg of — W Let her mcos 
,ar' ‘>cb2P10K3 

Ml) LriJeaci before arbitr itor* — ‘'Umtaon 
'nine* e«— Procedure »' to 

''cb 2 P 7 

I'liiHleuiug liiuti — In Ibi »b»ciicc of 
I irtio 1 f!i t s b 2 P I I N C 

iia)5Iattcr» on \>bi b e ilsme c»o be 
t itcn b' tbem Seb 2 P 7 N 1 

(atPowir to compel atteiiHace '{ «il 
ne«cs cu Scb2P7 

(m) Refusal to give ouucace lelore «rbi 
trator*— NMut amounts to 

Sell 2 I* 7 N 1 

(ail) Right of arbitrator to a««i tance of 
Pourt—Iu «ummonius witness etc 

Sell 2 P 7 

(I f X larte procedaic 

U i X ii'irle award— When can te parsed 
"icb 2 P 7 K 1 Seb 2P l5^ C 
iiil5\h«lbci iiLitratoi tin proceed ei 
paite < I •> R 3 J» 1 

(c) {UucellaiifoaiJ 

fi) ^bseoto of proper repiestntation of 
niiriot pacta — Ellett seb 2 P lb ia 13 
(ii) Ipplicabilit) of Code PicamblcN2 
(ill) Ipplicat ility of O 1 It 3 01R8X25 

(iv) Award being based on priaalo inforrna 
tioii of arbitrator — I fleet 

•seb 2 1' 15E 0 
(r) 1 a'-ii- of — \waid lased uo oatb of i 
Pait) — Eflect Sch 2 P 10 N 8 

fvi) Claijn b) or against firm— ApplicabilitT 
of 0 00 O "0 R 1 N 11 

(mi) Cotnpromi e award baitd on— \ alidit> 
Seb 2 r 15 N S 

(Mil) Dof umenta entrusted to arbitrator — 
Piocedure as to Seb 2 P 10 N 3 

(ix) Ouardiati nil hlciii appointment of lu 

arbitration proceedings Seb 2 P 21 N 4 

(x) Irre„ulantj in procedure— 1 fleet 

Seb 2 P IS N G, 8 

(xi) Misjoinder and nonjoinder of pailies — 

Ffloct 01 R9N8 

(xil) Notice to parties of meetings 

Seb 2 P 15 NO 


Arbitration— Proceduio of aibiti itois — {MtsccUa- 

ntatii ) — (Coiifif ) 

(xiii) Order bj irbilrilocs for production of 
certain documents— Non couipli ince 
— Rcmeda 0 11 R 21 N 1 

(via) Proceedings recording of wlictbor lie 
ccssarv Sob 2 P 13 N S 

f\a) Uelercnco tbcougb Court — When the 
agreement of reference can be taken 
into cousidciation in detcrmiDing tbe 
procedure of the irlitiators 

Seb 2 P 4 N 2 

(vm) spLciil ca=e at itcment of bj arbitra- 
tor- or umpire 

S lOt N 11 Seb 2 P 11 and Notes 

-Pcociediii's in — 1 orm* Seb 2 P 23 

-Proriaiona applicable to arbitritiou proceeJiogs 

S 80, 0 21 U 50 N 1 , Seb 2 P 1 N 2 
(a) Vpplicabilita of S 10 S 10 N 7 

b) VpplicabilUa of Second Schedule S 80 

(i) Pfocecdinga to which it applies 

Seb 2 P 1 N 3 to Ca 

(ii) Proceedings under other lets 

ScbaPlNCv 

I \rl itiation Act ind Code— Scope of tbe two 
Sch 2 P 1 N 2 

(dj Arbitration lu pending suit* Seb 2 P 1 to 10 
(e) Arbitration without interccntion of Court 
— Applicabilitj of Code Sob 2 P 1 N 2 
Iff Future disputes agreement to refer— Appli 
cabilitT of Code Seb 2 P 1 N 2 10 

Itcfcrcnco to 

(a) Agreement to re(er 

(■) FiUngof in Court Seb 2 P 17 

(<t) Conditions nccessarv— Agreement 
to bo in ivriting Seb 2 P IT N 7 
f'l Conditions necessary lor— Court 
to have jurisdiction OTorsubject 
matter Sob 2 P 17 N 5 

ic) Objection to— Cutdea of proof 

bob 2 P 18 N 6 
I f| I'roM dure on Sling Sob 2 P 17 
fclAAbeu Court ma> refuse to file 
agreement bob 2 P 17 N U 
(/> AAbctber obligatory 

Sch 2 P 17 N 2 
(i|i AA betber proeeduie applies where 
award bis lieeu pissed 

Sch 2 P 17 N 2 

i(i) Application for 

Ii) Applicability of Code to 

S 141 N 2 
(i?) Applicabilitj of proTi 
aiODs IS to notice mease of 
auit' a"iiiiat Croverntnent 
b 80 N 2 

ij ) riTcct — AA'hetbcr arbltra 
tor s jurisdiction to pass 
award pending disposal of 
apphoition is affected 

beb 2 P 17 N 2 
( i) Failure to number applica 
tion for filing as a suit— 
Effect — RoMsion.if lies 

Sch 2P 17 N 10 

(i) Natuio of— AA belher suit 

Seb 2 P 20 N 12 

(ii) Proi-eduro and provision* 

applicable to 

Seb 2 P 20 N 12 
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Arbitraljon— Reference to — Agteemcnt to refer — 
(Confd ) 

{n) Form and contents Sch 2 P 21 K t 

(а) Agreement ilmaybeor&l 

Sch 2 P 21 N 1 

(б) Reference through Goutb 

Sch 2 P 1 N 21 

(ill) Jlinor, agreement by or on behalf of 

(a) Agreement by minor 

Sch 2 P 21 N 4 

(b] Agreement on behalf of minor — 

Leave of Court, necessity for 

8 147 H 4 

fiv) {iliscellaneous) 

(n) Construction of agreement — 
Mode of Sch 2 P 17 N 10 

(b) Eflcct — Bar of suit in respect of 

subject matter of agreement 

Sch 2 P 22 N 1 

(c) Future disputes, agreement as to 

— Applicability of second sche 
dule Sch 2 P 1 N 2. 10 

(d) Specific performance, if can be 

ordered Sch 2 P Id N 1 

(e) Suit filed in spite of agreement*— 

'tward by arbitrators subsequent 


S 107 N 27. Sch 2 P I N IC 
(ii) Court to rrhleb case is transferred 
ivhetbez can refer S 24 NIC 

(ill) Reference by Court baling no juris 
diction — Consent of parties if can 
euro defect S 21 N 1 

(e) Effect 

(i) Filing of agreement to refer m Court 

and order of reference theceou >- 
Efiect Seb2P17N2 

(ii) Frnate reference— One of the parties 


ingfrom a depute — \Ybetbcr separate 
suit ID respect of same dispute is 
maintainable O 2 B 2 N 32 

(iv) Reference through Court — Elicct 

Sch 2 F 1 N 14 
(v) Suit filed notwithstanding agreement 
to refer — EHect — Procedure and 
principles Sch 2 P 18 N 4 

(d) Matters and proceedings that can be referred 
Sch 2 P 1 N S to 6a, 10 
(0 Accounts under preliminary decree for 
foreclosure where decree does not 
irovide Ij whom accounts are to be 
talcn, if can be referred O 34 B 2 N 6 
(li) Vppointmcnt of guardian for minor 
whether can bo referred 

S141N9, Sch2PlN10 
(ii!) Appointment of mutawah, if can be 
referred Seb 2 P 17 N 6 

(It) Award dealing with cssto questions, if 
can be filed Bcb 2 P 21 N 6 

(t) Crimlna] complaint Sch 2 F 1 N 10 
(>i) Dispute not of cUil nature 

Sch 2 P 21 NS 


Arbitration — Reference to — Matters and ptoceediOBi 
that can be referred — [Contd ) 

(vii) Execution proceedings, If can be referred 
Sch2PlNl 

(mii) Future disputes 

Soh 2 P 1 N 2, 10, Sch 2 P 21 N 3 

(ix) Insolvency petition Sch 2 P 1 N 3 

(x) Marriage, question as to fact or vali 

dity of Soh2PlN6 

(xi) Matter not infer partes in nature but 

m nature of ludgment in rem 

Sch2PlN5' 

(xii) Matters as to which patties could not 

have made valid agreements 

Sch 2 P 21 N 5 

(xin) Matter not relating to private rights 
Sch2P21N5 

( 


■■ ' Soh2P17Nb 

(xvii) Reference m ponding suit— Inclusion 
of matters outside suit— Legally 

Sch 2 P 1 N “ 

(xvijl) Reference m pending suit — 

that can be referred 8ch2PlN10 

(xix) Reference to arbitration right of 

whether exists on the stMoS'Vr 

S ui 

(xx) Suit for restitution of 6 

(xxi) Suit relating to mutt, when depots 

can be referred to arbitratio^ ^ 

(xx») Suit under S 02 of the Code „ 

S02N35,SchaPlNW 

(e) Order of reference 
(i) Absence of 

(a) Agreement of patties to ro or » 

arbitration-OmissionbyCourtW 

mako reference— Effoct 3 5^ 

(c) Legality of award Soh 9 P 3 w 

(d) Reference— In pending 

-Withoutorderof^Conrl^ £2^ j 

(u) Difiercnce between order and 

to rcfer-Eflcct Sch aP l^ -* 

(m)Duty of Court to VjO 

ment to refer Sen i i n 

(iv) i’orm and contents of 

(a) Kefercoco through Court 


sb2i’-»-y 

( 1) Reference through Court— 

cation of lime for g a 5 

(,) If can U derogated from 
parties 
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Arb>tr*lion — Rcfercsce to— Order cl tcfetcnco — 
(Con/J) 

(ti) 

(a) \gteciuenl of refureuco— liliug of 
an Court — Order of reference by 
Court S Ji 2 I* 17 

fl) tpfliCAticD for — IrbitrolioM m 
t>cndiuc suit— ho maj *ppl} 

&.h2 1*lN8 
(c) tprli aliou tor reference — If cm 
be rejictei S>-h 2 P 1 N 13 

(J| Vrplicaiion— Jlcfercnce whether 
cm be implied Sch 2 P 1 21 21 

(t) Construction of rLfcrcnce— Power 
of Court to detcrmino 

Sch 2 P 1 21 10 
(y) Court that cm refer 

Sch'»PINI6 

(j) Court that can refer— Issues re 
manded by aprellatc Conrt — 
INhelher Court to which issues 


Sch 2 P I N 13 

(tiu) Second order of reference — IV hen may 
be passed Sch 2 P 3 H 4 

(1) Parties to 

See alio Purfier 
(i) Finn 

See afro Finx 

(а) Firm— If ciu be \ pitty to refer 

cnee O^RIMS 

(б) Firm— Suft by or against — Mmot 

member of £tm— Whether refer 
eoce reouircs ssnctiou of Court 
030R 1114 
(<) Firm— Suit by oragaiusl — Who 
should lom in reference 

0 SO K 1 M 11 

(u) Minot 

See afro 2/inor 

(a] Minor — Reference on behalf of— 

LcaTe of Court whether neces 
sary O 33 It 7 N 15 

(b) Minor — Reference on behalf — 

Duly of Court to decide if refer 
enca was for his benefit 

Sch 2 P SO N 16 
(ill) Misjoinder or non joinder of — Objec 
tions as to— When to bo taLen 

O 1 K 13N1 

(iv) Reference in pending litigation 

(a) Agreement of parties Interested — 

Petsous whose consent isnece» 
saty Sch SPIN? 8 

(b) Consent of all interested parties— 

Consent originally gnen but 
subsequentljr retracted— Effect 
Sch 3 P 1 N 8 

(c) Some parties to the suit not join 

ing in reference — Rinding effect 
of award as regards parties acta 
ally joining S h 2 F 16 N 10 

(v) Who can join lu reference 

See also Lc'jal Pracltttorur 
(al Agent— Right of Sch 2P 117 12 

(b) Quardiao of minor — AnChonty of 
Sch 2 P 1 N 30 


Arbitration — Ecferenco to — Partie« to — Who can 
join in reference— (Confi ) 

(c) Legal practitioner — Right ol 

O 3 U 4 N8 Sch 2 1 1 N 18 
(if) Manager of Hindu joint familj 

bch 3 P 1 N 20 
(t) Recognised agent of party 

03R2N3 3 

(g) Revocation of Sch 2 P 1 N 14 

Sth2P17N12 
(i) Grounds of deity is conduct of pro 
ccedings — Effect— Revocation of refer 
ence Sch 2 P 17 N 12 


IS peudin;; Sch 2 P 17 N 12 

(al Power of Court Sch 2 P 3 N 8 

(vi) Who can rovoVo— Legal practitioner— 
Right of 03R4N8 Sh2PlN13 

(h) What amounts to 

(i) Consent by parties to abide by decision 
of Court— Effect Sch 2 P 1 N 23 

Sch 2 P 16 N 13 

(■) (Miscrffaiirouj) 

(i) Irregularity, whether can be waived 

BOlfS 

(ii) Reference through Court — Fending 

litigation, referenco in 

Sch 2 P 1 to 16 


Sch 2 P 20 31 

——Scope of enquiry md doeition by arbitrators 

Sch 2P1N10 Bcb2P7Nl , 
Sch 2 P 12 N 3 5 Sch 3 P 15 N 13 
Sch 2 P 21 N 3 

(a) Award made otherwise than lu accordance 

with the order of refcreuce~*Edect 

Sch 3 P 15 N 13 

(b) Failure to determine any matter not 

referred- Effect Sch 2 P 14 N 3 , 

Sch 2 P 21 N 7 

(c) Jurisdiction of arbitrators Sch 2 P IS N 13 

(d) Reference through Court— Agreement to 

refer — Matter mentioned in agreement 
omitted in order of reference- Effect 

Svh 2 P 3 N 4 

(e) Reference to in pending litigation — Scope of 

reference — Dispute as to — Power of Court 
to determine Sch 2 P 1 N 10 

(f) Simultaneously with reference patties 

agreeing to refer other disputes to same 
arbitrators— Effect Sch 2 P 15 H 13 

(g) Determination of matter not referred to 

(i) Effect SllN37,Sch2P3N4 
Sch a P 12 N 2 Sch 3 P 14 N 4 
Sch 2 1* N 13 . Sch 2 P 21 N 7 
(n) Vmend award Sch 2 P 12 

(b) Bectifi award 

2 P 12 and N 
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Arbitration — Scop-* of 3niiuit\ — DetermiDalion ol 
xnitter not referred — Eflect— {CoiiiJ ) 

(c) Reniissioii of iward for reconsider 
atjou bcb 2Pl4l» 4 

of priTite award 

Sch 2 P 14 \ 7 

blay of suit relatiug to subject matter of reference 

(a) Suit 1j> paitj to agreement to refer lusti 
tuted after osreement Scii 2 P 17 2s 2 
(]) \pplication for stas to bo made at 
earliest cpportUnitj Sell 21' IB Is 3 
(ii) Court that can order sta\ — I'rcsidcncs 
Small Cause Court Sch 2 P 18 \ 10 
(ill) Discretion of Court to slay 

Sell 2 P IS 2s C 
(it) Reiaos al of >-ta\ Sell 2 P 18 2s 18 

fT)lalidil\ ofagreemeut to refer — Dut\ of 
Court to (letcrmme Seb, 2 P 18 N 7 
(M)^^bcn can be stased on grouiid of 
stieli agreement Sch21*lt>N 7 

(bl (Vise (/ eo is ) 

W \^\eeTOcnt to icfci— Suit iT^sarts to 
agreeroent— Stas of suit— Wlicn ran 
be granted bcli2P18 2s7 

(ii) Irbitralion out of Court— Slay of suit 
icudu g atb tntioa — Inlimnt losrcr 
S 151 21 2 

(ill) Smt ijiiititutcd Uforo agrcomcut to 
lefcr— Star of Sch 2 P IS V 2 

— — SupetBCssion ol Seh2Pl^l4 Sh2P5 

(a) Lffeet— Award made thereafter— LQect 

Sch 2 P 15 Ml 

(b) EHeet— Award made ilioroafUt il can be 

made bibis ol judgment as report of 
Commissioner Sch 2 P 15 h 11 

(c) Grounds for Sch2P52s7 

(&)Ctouuds for — Pailuro tomiVe award within 

time d\cd Sch2F8N5 

(e) In case of reference through Court 

Sch 2 P I ^ 11 

(f) Order ol— Jt mas be set aside Sch 2 P 8 N 5 

(g) PosTcr of Court to supersede arbitration 

Instead of mabmg new appointment 

bch 2 r 5 ^ 5 

(h) Principles and i rocedure Sch 2 P 5 N 7 

(i) Procedure on Sch 2 P S N 5 Sch 2 P 15 

(]) bat amounts to Sch 2 P 8 N 5 

(kj What amounts to—Rccording of conapro 

luise of suit after cspirr of time fiaed for 
return of award — Effect of O 27 R 3 N 18 
(1) When can bo made — Supcr^esslOn on icfn 
Kal of arbitrator to accept or act 

Reh 9 P ■; N 3 
be 
lo 
17 

(a) tgreement not to dispute award — Whether 

lawful compromise of suit 0 23R3N13 

(b) Agreement to refer whether amounts to 

comj tomise of suit 

532^4 0 23 R3N2 7, 9 

(c) Reference of lending case — Vgreement of 

reference whether and when can be treated 
as adjustment of suit Sch 2 P 17 la 3 

(d) Reference out of Court — 4watd — Whether 

can be filed as compromise O 28 R 3 N 9 

(e) Submission to award — Whether amounts to 

coraprom se of suit O 23 R 3 N 9 


Arbitration — (Cmif^ ) 

— UinpiTQ 

(a) ApfoiiUmeut of ScU2PJ 

U) \rbitratots filling to ajjpomt umpire 
— tppoiutmciit b> Court Sch i I 5 
(ii) In case of rcfercuco to arbitration 
when no litigation is peoding 

Sch 2 P 17 N 13 
(ui) lower o( — Where agreement to refer 
docs not f ro\ ido for appointment of 
uiupito Sell 2 P 17 h 13 

fia} loser of Court as regards choice of 
I crsOii S^h 2 P 5 N C 

(s) W ho laii bo appointed Sch 2 P 4 N 1 
(ai) ho can make Sch 2 P 4 N 5 

(b) I ower of Sch 2 P 4 N 3*, Sch 2 P 6 

(i) New umpire appointed power^of^ ^ 

(ii) To iibitrate iii lieu of atl itrators 

' ' Sch2P3 

( ) iVt*ctlhnifC‘ («) 

(i) Death of— \pi intmeiit of new umpre 
—Procedure SehlPa 

(.01 


Sch 2 P 4 N 3 Sch 2 P 9 > 1 
(m) LciMiig Entish India— Procedore-Ap 
lomtment of new umpire ^ 

Sch 2 P 0 » * 

(ii)ltelUKal or neglect 

DCirumjirB Beast 9 

\ iluer and arbitrate* diffecenca between 

Sch 2 P 1C ^ 

Withdrawal of suit iftct re'ereoeo to arbitration 

0 23 B 1 M® W 

(a) \ward passing of— W hether 

MI. bo niiMmMi Sdi«ri^“ 


Arbitration Act 
— \ward under 

(a) Decree on — S oid detroo— Exetutiug , 

iiowcr to eiilcrtaiu objection ^ 7? » » 

(l)b\ccutionof , „S47N3 

(0 4pp]icabilil> of S 47 of the g g 

fu) \ward filed under— Transfer of for 

execution to another Court jal J 
ol transfer ® 


. 1 rocecdiugs under procedure applicable to 

(a) \i plicabilitj of Cnil PC « c i M3 

Preambled 2 S4N4 

(b) Vpplicabihty of S 10 o 

— Scope and Vpplicabilitj S 69 N 2 Sen t 

Array 

i>ct tfilita>v ) icu 

^^rrest ifiilitcd 

— Application by judgment debtor for oeiag u 

Ktsolieut _ , ._.„,nfarui 

(a) Arrest in exotution— Court s duty t 

judgment debtor that ho may *'^^4 55 Jf lO 
declared insolreat 
—Couteiavt of Court arrest foe 

WHighCourt-Powot of to order arres 

person in Mofu^il 'or contempt !;■ « 
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Arre»t — (Ct J) 

DctenUou of atr^stcJ iH-fson Uforo Lcins brought 

to CcJit 

(a) 1 xc UliOD — \rrist >u— nefciiUou of irrested 
person before teing brought (o Court — Ifow 
long ho lau l>c detaincJ O '1 tt 39 N 1 
^b) Execution — \rrcst la — froecduro after 
arrcst — I roJuction of jud^mout debtor 
before Ciurt Tuna of 
- Excaptioa from 

(i) ] crsin* attending Court ct 

(i) CriLCinal ea cs parlies to ifcnlitUito 

exemption S 13o N 7 

(ii) Eiij,lisli Law applicability of S ISo N 2 
liiiil xctnptiou from arrest vihtla attend 

ing ct tribunal— Tribunal meaning 
ct S 13o ^ t> 

(II 1 Lxcuil tioi) of partic «.tc wbtlo going i 
10 attending at or returning from 
Coart— Ubjcct of exemption S 135 \ 2 
t'fdtidgi parties etc attcudingCourt— 
Whether exemption ap^hea to arrest 
under other Vets S195N8 


entitled to exemption S 135 V C 

(b)iiomau SIS'* 

( ) de rec for moueT execution of, arrest 
Ui SoC 

(u) Dixreo for restitution of coujUgi(rigbt» 
executiou of arrest is O 31 R 32 'll 
(ill) 1 xeeution arrest in 

bjilN3.S5<5>ll,Sl32 

(e) Uittcrllniiroua) 

(>) JJ tia/itle inability to pay as a ground 
for exemption ftom imprisonment m 
execution O 21 R 10 V 1 to J 

(ii) Dcterminiug (jucation tshetber judg 
ment debtor should be exempted from 
imprisonment in cxeeutioo— Secutii) 
pending in |Uir} O 31 R 10 V 9 

(ill) T xemption from arrest in execution 

5 5^\0 

(is) Illegal krre«t remedies against 

S 13j N 9 

(r) Jllucss — CancelJatiou of arrest warrant 
— Ground of illness of judgment debtor 
&SJ 

(xi) Lunacy— Execution arrest m cxemp 


( 

some high 0 ]] cere 

Gort of India Vet SllO 
( x) Other Vets arrest under — If cxem) tion 
applies 8 135 N 8 

(x) Pereon in custody or retuming homo 
on release from custody if entitled to 
exemptiou S135N5 

(xi) Prince exemption of from arrest in 

exeeulioa 8 80 2,12 

(ill) Betioug Illness— What it. S 59 K 2 
(xiu) When insohcQcy IS ground of exemp 
tioa from execution S 55 1C 

(xivl Who are exempt S 135 135 \ 

ffoJiday, arrest on in execution S5S\1 

CPC 410 i 411 


Arrest— (ConfJ ) 

——Illegal arrest remedies against 

(i) Illegal arrest— Recoiety of money under — 
Rcfand on rexorsal of decree b 141 N '’O 
I ' \ st — 

' .1/219 


S 135 N 0 

fd) Wrongful xrre»t— Dimages for— Suit for — 
Points whn.U plaiiitill should prove 

S 5o N 15 

— Immedi ito cxeLUtiou order (nr 

f-i) Vrrest of j idgment debtor under order for 
immediate cxccut on before warrant is pre 
pared O 21 U 11 

Judgment arrest before 

(i) Vxoidaiice of arrest by deposit 

(i) Vvoidanco of— By paying amount speci 
tied la tha uarrant as sufSoienC to 
satisfy plaintifi » claim O 33 R 1 
(it) Deposit of money by defendant to avoid 
arrest — Subseriuent insolvency of dc 
fendant— Effect 0 3S R 2 N 3 

(i J> Money paid by defendant toavwd arrest 
— Order as to that may bo passed 

0SSR2 

(b) Security for appear loce oidefendaot 

(i) Commitmeat to prison on failure to 

furnish security (or appearance 

Oa&E4 

(ii) Security for appearance of defendant— 

Extent of surety a liabilities 

0 38 R 3 24 4 5 

(e) When may be ordered 0 3SR1242 9 o T 
(0 Hona fide nature of suit 0 38 R 1 ^ o 


able when defendant has not received 
summons in the suit S 05 24 3 

(iv) Liability (or O 33 R o N 23 

we 


may be related O 38 R 1 V 7 

(it) Liability of public officer m smt 
against him O 27 R 8 

(v) Nature and object of procedure 

0 3SB1N2 0 33R5N2 

(vi) Period for which defendant can be de 

tamed in the ciuJ prison 038R 4 N 1 
(mi) lower of Court to order S 94 

(mu) Whether defendant can bo Lept in pri 
son after decree O 34 R 4 N 1 

Lubility to 

(a) Vj plication for— Vncit 111 execution — When 
may be refused O 21 R 40 and Note-, 

f)> Arrest nf judemnat debtor — Under decree for 


S5IN5- 
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Arrest — I laLilitj to— (Co«/tI ) 

(d) Decree holder s right to insist on arre&t in 

stead oi attachment of judgment debtor s 
property S51N2, 5,S55N3 

(e) Disobedience of temporary injnnction or | 

breach of terms subject to which temporary I 
injunction is granted O 39 H 2 I 

(f) Lsecution — Vrrest — Liability to re arrest I 

after being once discharged O 21 R 27 ^ 1 

(g) Grounds for not detaining in prison or arrest 

log O 21 R 40 N 1 to 9 

(b) Legal leprcsentatiie of judgment debtor 
liabilitc of S 51 N 5 

(i) Minor — Liability to be arrested inesccntioii 

S51N5 

(j) Liability of person resisting or obstructing 

delnerrof possession to decree holder or 
auction purchaser O 21 R 93 

(b) Power of Court to excuse from imprison 
meut O 21 R 40K 1 to9 | 

(1) Power of Court to exempt from imprison I 
meut for sufficieut causa O21R40 


Arrest— (CoiifJ ] 

Notice to show cause against 

(a) Irrest m execution 0 21R3''fl 

(b) Notice to judgment debtor before issas, 

warrant of arrest S59M 

(cl Procedure on appearance of judgment delta 
before the Court m obedience to notice ti 
show cause against arrest O ‘’1 E «0 

Order for in execution 

(a) Arrest — Order for 0 21 E »0 

(b) Execution — Irrcst of judgment debtor — 

Order as to whether one under S 47 

S47N<U 

Period of detention 

(a) Under arrest in execution S and 
Person sammoned arrest of 

(a) To compel attendance of per»on sumiaoosd 

Place of detention S 6o N 5 G 


(m) Power of Court to refuse to arrest or detain 
in prison in proper cases O 21 R 40 

(u) Power to giie time to surety of judgment 
debtor before actually arresting judgment 
debtor S 151 N 2 

(0) Right of judgment debtor to pay to the 

officer executing the warrant the sum due 
by him 0 21B38 

(p) When arrest may be ordered in addition to 

attachment O 21 R 21 171 

(q) Whether arrest may be made m execution 

of decree for restitution of conjugal rights 
0 21 R 33 N 2 

(1) Whether Court can refuse application for 

arrest and direct decree holder to proceed 
against property in first instance 

O 21 B 17 N 5 

(«) W hethec Court IS bound to order arrest m 
execution in eieiy case S 69 N 1 

(t) Whether judgment debtor liable to imprison 
ment in execution of decree for injunction 
ox specific pexiormance O 21 It 32 N 9 

— Local jurisdiction 

(a) Arrest of person in mofussil — Power of High 

Court to order such arrest S 136 27 5 

(b) \rrest of person outside local jurisdiction of 

Court to which application is made — Fro 
ceduie S 136 17 3 C 

(c) Arrest of person within limits of original 

jurisdiction of certain High Courts— By 
Courts in mofussil — Procedure S 136 

(d) Judgment debtor outside jurisdiction — 

Notice to show cause against arrest wfae 
thee maj be issued O 21 B 37 N 1 

- Mode o£ 

(a) Breakmg open of outer door of dwelling 

house S 55 17 7 

(b) Entry into room in the occupation of woman 

not accustomed to appear in public S So 17 8 

(c) Touching the judgment debtor s body neces 

sary S 55 17 3 

(d) Whether warrant of arrest should be shown 

to judgment debtor S5SN3 

(e) Warrant of arrest to be in possession of 

officer arresting at time of arrest 

O 21 R 24 17 4 I 


debtor being brought under arrest b*l«* 
the Court OSlRiO 

—Refusal to arrest effect of , 

(a) Execution arrest— Ipplicatioa foe disnisis 
of— Effect — Whether prior attacbmeflt » 
determined 0 21 R 67 N 3 F ’ 

—Release from detention . .i 

(a) Arrest m execution— Release on * 

pauperism of judgment debtor — Inne« . 

(b) 1 fleet S 63 ^ * 

(c) Execution— Irrest . v.rtred 

(0 Liability of judgment debtor dischargea 
pending application for stay 2( 

(ii) Re a°rrest— Liability of judgment del « 
released by Court m the e«tcise oni 
discretion O 21 jb 

(ill) Release from— Power of Court to «l 

in exercise of Its disctcliou 0 2114^ 

(it) Release from detention— Effect 

(d) Whether liability for debt is estmgui^beo^ ^ 

(i) Release from detention on 

(ii) Security bond to be given by judgms® 
debtor before he can be If 

(ill) Suspension of— Pendmg 

(e) On groui^ of existence of infectious^ 


(OF 

(g)P 


contagious disease 


(h) Release under S 09 (on ground of uin«g 

Effect— Exemption from re arrest 

(i) When judgment debtor is entitle 

released 

—Sub istence allowance . . .iiot 

(a) \rrest before judgment— Subsi'leiic a^^ 3 
once— Provi«ions applicable O ^i i 
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Arretl— SuUnten,.c allowazsce — (ConiJ ) 
jtioa — VrrCft 

(i) Lubilit\ ol judj^mcnt debtor to detca 

tioQ lu ptiaOQ on aceouot of sums 
disbursed IS subsistcucQ allowauce for 
detention m prison O 21 R 39 

(ii) Release of judgment debtor from deten 

lion on the ground of failure to pav 
subsistence allowance So‘»N3 

(ni) Subsistence allowaucQ O 21 R 39 

iiv) S-bsutcucc allowanee— Mcaamg of 

j,53N 2 

(r) Subsistence allowance — Rower of Goa | 
crnnicnt to fix scales S57 

(\i) Subsistence allowance — Principles 

O 21 R 39 N 1 

— “Surety for judgment debtor who is released from 
detention — Extent of bability b 65 N 11, 12 

- -w arrant, date fixed in, lor execution 

(a) Execution afterdate fixed— Validity 

O 21 n 2i N C 

—W arrant, endorsement ou O 21 R 25 

(a) By whom to be made — Irregularity S So N 3 

arrant, form and contents of 

O 21 R 24 and Notes. O 21 B 3S 
(a) Returnable date to be specified O 21 U 33 N 1 
— — ^Ya^rant, return of 0 21 R 26 

Arrest before judgment 
S<e J.rreit^ 

Artisen 

*— ^eanme of S CO N 9 

Aitestera 

— — Adfflualty or ^ ice \dmualty, Causes of salvages, 
etc S 110 

Assets 

-—Meaning of S 73 K 4 

Assistant Judge 

When deemed to be Subordinate to District Court 

S24 

— Whether ' District Court” as regards power to 
transfer suits, etc S 21 N 5 

Attachment 

See afro Ezecution — Attachment 
•—Amount for which to be made— Attachment for 
larger amount than due— Validity S Gt N 16 

attachable property 

(a) Exemption from— Igriculturist, bouse of — 

Attachment S 115 N 12 F N 10 

(b) Exemption trom, of property in hands of 

receiver 0 40B1N30 

(c) Leave of Court necessity for attachment of 

property m bands of receiver 0 40 B 1 H 30 

(d) Objection as to attachability — Waiver of 

objection S 61 N 16 

(e) Properly exempt from attachment — ^Wbat 13 

S CO & Notes 

(f) Provident fund deposit— Ittachment— Lega 

lity S115N12PN10 

(g) Eight to restitution 

iiee liestituttoyi 

(h) Sbebait's turn of worship SCONS 

(i) Tools of artisans— Meaning ol b GO N 9 ' 

(j) What IS gratuity SCON 14 

*— ' ' attachment before judgment 

{a) Igainst whom can be ordered 

(i) Liability of public oi£cer,in suit against . 
. him 0 27R5 


Attachment— ICtachmcut before judgment — {Co’itd ) 

(b) IpplicatioD for 

(1) Duty of plimlill to specify tho property 
to be attached and tho estimated vilue 
thereof 0 38R5 

(it) Examination of applicant whether 
necessary 0 33E5N11 

(ill) Form and contents 0 38 B 5 N 2 

(c) attachment of undivided interest of Hindu 


O 33 R 5 N 21 

(d) Claims and objections O 38 R 0 N 1 

(0 Claim suit in respect of attachment — 
Whether abates by reason of dismissal 
of suit in which attachment was 
ordered O S3 R 9 N 1 

(11} Claims to attached property — Investi 
RxUon ol O 38 R S N 1 

(ill) Who can prefer claim O 33 R 8 N 1 
(tv) Failure to raise objection, precludes 


to* be raised S CO N 23 

(vii) Principles end prorisioss applicable 

0 21 B C3 N C 

W CuadlUouiV order 

<i) Conditional attachment 0 38 B 5 N 23 
(ii| Power to order 0 8S B 5 

(m) Conditional order of attaehmeot-'Du* 
ration of 0 38 B 0 N 1 

(iv) EQect of 0 88 B 5 N 23 

(v) Subsequent transfer of suit to another 

Court— Power of such Court to pass 
further orders in the matter 

S 24 N 1C ; 0 33 B 5 N 23 
(0 Conrt which can order 

( 1 ) Insolvency Court, power of to order 


O 21 BG3NG 

(ill) Power of Small Cause Court 

S7N6.0S8BJ3 
(h) Decree, passing of, effect of O 33 R 11 N 3 
(1) Dismissal ol suit, effect of 

SG4N7 , 021 R63 N6. 
(l) Effect O 33 R 5 N 18 

(1) Third parties rights, effect on 

O 38 B ION I 

(d) Attached property attached and 

sold fay another creditor before 
decree is obtained in suit in 
which attachment before judg' 
meat is made— -Effect 

O 2\ R 62 N 7 
(b) Effect on right of another person 
holding decree against defen- 
dant to sell in execution the 
attached property 0 33 B 10 

(e) Priority over attachment in exe- 

cution by another 0 38 R 5 N 19 
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Attachment — Attachment before judgment — Effect 
— Third parties' rights effect ou — (Coiifd ) 

(d) Whether sale of attached property 
by bolder of decree against de 
Cendant in esccution of such 
decree is barred 0 33 B ION 2 
(n) {Mtstella7icous} 

(a) Benefit conferred by attachment 
on plaintiff S 73 N 10 

(t) Effect — Prnate transfer of at 
tached property — ^ alidity 

BGiNi 

(r) Effect on subscr)ueut alienations 
O 38 R 5 N 7 

(k) General O 38 Rt 5 to 13 

(i) Essenlul:. SC 1 K 4 

(ii) Object of 038R5N2 

{lu) Po«er of Court to order S 91 

(l) Jurisdiction of Court 

|i) Xitachment of propettj outside local 
jurisdiction whether legal 

S 130 N 7 O 38 R 5 M7 
(ii) Attachment of properties situated out 
side British India— Legality 

0 38 R 5 N 17 

(in) Proceedings in nhich can bo ordered 

(0 Applicability of prorisious to proceeding 
for filing award or agreement to refer 
to arbitration Sch 2 P 30 N 13 

(>i) Utachmentof other properties of mort 
gagor before time for applying for per 
sonal decree after de ree for sale is 
ripe 0 34 RON 9 

(ill) W hether can be granted in proceedings 
for winding up of compauy S 141 H 3 
(ir) Whether can be ordered lo proceediogs 
fordnorce 0 33 B5N4 

(\) Whether can be ordered in proceedings 
other than suits O 38 R 5 N 3 

(vi) Whether may be ordered m application 
for leave to sue as pauper 

O33R8Nl,O38B5N0 
(vii) Whether may be ordered in applicatioo 
to enforce award O 38 R 5 N 2 

(\iii) Whether may ho ordered in mortgage 
suit and when O 38 R 5 N 3 

(n) Rc attachment after decree 

0 21 ft 54 Nil 0 38 RUN 3 
U) Attachment in execution necessity for 
S 73 N 10 , O 38 n 5 N 21, O 38 R 11 
(ii) Decree in favour of plaintiff — Effect— 
CoQveisioiv of attachment into one in 
execution O 38 R 11 N 2 

(o) Right to rateable distribution 

(i) Person obtaining attachment whether 
entitled to rateable distribution 

S lie N 22 

(ii) Properties attached by seieral creditors 
in various suits and realized by Court 
—Rateable distribution 0 38 B6N19 
(ill) B ght of plaintiff on decree being passed 
in his fa% our to rateable distribution 
O 36 B 11 N 3 

(iv) Whether attachment entitles decree 
holder to rateable distribution without 
hia applying for execution S 73 N lO 


Attachment — Attachment before judgment— {Confi ) 

(p) Bights of attaching plaintiff 

(i) Attachment of debt — Attaching credi 

tor — Right of — To execute decree oa 
debt, obtained by defendant S 146 h S 

(ii) Attachment of decree — Dismissal of 

suit — Right of attaching decree holdet 
to execute dccrco O 21 R 53 N 10 
(ill) Right to applj to set aside executiou 
sale ou ground of fraud or urcguIacitT 
O 21 E90N8 

(u) W hctlicr plaintiff exempted fromapplr 
ing for execution after decree 

0 21 B ION a 


(l) Securiti given to aiert attachment 

(i) Removal of attachment on defendant 

furnishiog security or showing can e 
why he should not be rcfjuiced to 
furnish security 03SBC 

(ii) Removal of attachment on secuntr 

being furnished— Discharge of seen 
nty 3 liability on suit being dism»«a 


(iu) Sccurit> given to aicrt attachment 

Power of Court lo cancel seeuntv oo 
cause being shown why snch *®nurity 
should net bo required 0 38BCN1 

(iv) Surety in respect of attachment when 

attachment is removed— Surety wnc 

thet discharged ou death of dofeoaant 


(r) Termination of 

(i) Dismissal of execution application »f 

default of prosecution— Whether ai 

tacbmontis put an 57 K 8 

(ill Dismissal of suit- Effect 

of judgment whether 0 

(uO On security being furnished 0 33 ft 9 
(iv) Removal of attachment on 

or dismissal of suit 0 33K9^ 

(1) W hether decree in suit ^ 3 

attachment 0 33Kii 

(s) What amounts to 

(1) Injunction restraining defendant ho® 
drawing certain monies standing * 
his credit — Effect 0 33Bd ^ 

(t) \\ hat can be attached 0 33 B 5 N 1- 

(i) Agricultural produce 12 

(ii) Property belonging lo paitnersbip 

which defendant is 1 member^ s Kl2 


can bo attached before judgment 

O 21 R 53 N 

irdered „ 1 

0 33K5N2,0 33B6> 
(i) Grounds for ordering attachment^ 
033 J.5NU.A3 
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Attaehinenl— VltAchmciit licfoic judgnieul ~ ^\hen 
w»n ordered — (C< nid ) 

(ii) betber ^.aD be ordered in surt »t%\ed 
tinder b 10 

3^ R 5 N 2 

{\ ) \\ rongiul attachniLUt 

h) Compensation tor Order for attach 
tncut obtained but attachment not 
f!I..cted compensitioii tvhether reco 
NerabU 6>95N3 

I ij Ccmpensatiou lor — Temporary attach 
tnent under O R 5 — Compensation 
whether recoierable S95N3 

(ml t-ompcnsaiion for — hether recoter 
at le when -uit hi* b en decreed 

S05N 3 

(irj Liabililj for O 33 It S N 22 

fv) Third per- n s propertj attached — 
Liability of plamtiB S05N3 

(») 

fi) Comiiclion of attachment after judg 
menl though ordered before — h.0oct i 

O 35 R 7 N 1 ' 
III} Death of defendant pending sQit‘-h fleet | 
Sll5^’9.0 33It5N2^ I 
(ill) Mode of tnakins attacbmcQt 0 39R7 I 
(it) Money paid into Court— Dy defendaot ^ 
for rcmoial of attaebcoent— Insol* 
reney of defendant subsequent tosneh 
payment— Etieet U 33 11 5 20 

(\j Power of Court to order eale of attach* 
ed peopecty penduig <uit O 39 R (> 
(tONeslug order lU insolTency. how 
aliccts attachment 0 33 RON 20 
— -Claims and objections 

(a) applicability of prorisions to objections to 
execution of mortgage decrees 

O3iR5N20 

(b) Attachment without bcaiuig objection — 


” OSSBONl 

(f) Claims to property attacbed-~lnTC$tigation 

of O 38 R 8 

(g) Order deciding— £flcct-~Limication 

0 21BG3N17 

(h) Power of Court to entertain claim contrary 

to terms of O 21 R 58 S 151 N 2 

(0 Private transfer of attached property by clai* 
mam— ^ alidity S 04 N 2 

(j) Transfer of attached property after decision 

of claim petition but before institalfon of 
suit under 0 21 B C3— Validity of transfer 
SC1R2 

(k) Waner of objection b GIN 16 

(l) Whether failure to raise objection at time of 

attachment before judgment precludes ob- 
jections being raised to allachmeol m exe- 
cution 0 38 R8N1 

——Criminal Court, attachment by 

(a) Criminal Procedure Code Ss ST and 83— 
tttachmont and sale under— Jarisdlctioa 
ofciMl Court to interfere 69K52 

—Custody of attached moveable property 

(a) Custodian of attached property — Security by 
— Mode of enforcement S 145 K 4 


Atlacbment— Custodv o£ attached moscable property 
— {CoHld ) 

(b) Custodian of property — Security by — Ea 

forceinent of security — Notice, necessity of 
S 115 N 14 

(c) Custodi sale etc of property under attach 

inent — Power of High Court to make rules 
as to 8 123 


livestock rules as to made under old 
Coda— IncoDsiiteney with 0 21 R43— Eflect 
S 157 N 2 

i() Person to whom it is banded over for safe 
custody— Vt hether receiver O 40 R 1 N 2 

Debt attachment of 

(a) Utaching creditor, right of to execute dec 

ree obtained by defendant for the debt 

S 116 N S 

(b) Ittachment of debt ordered without enqm 

ring into esisteaco of debt— Legality 

S 115 N 12 

(c) Powor of High Court to make rales as to 

procedure in gatnuhee and charging orders 
cither m addtlios to, or m substitution for 
attachment and sale, of debts S 123 

(d) Whether owner of debt can sue for the debt 

O 38 H 5 K 18 

Decree, altachmeat of 

bto also Decrtf^ittachiiientof 
(a) Utaching creditor position of S 146 > 8 
Eflcct 

(a) Utachmeut of undivided interest ut Hindu 
CO parcener, cSect of 

Vo aUe Hwidit joint /awily 

(i) ittachment of share in Hindu joint 
family property— LCoct of death of 
judgment debtor S 64 N 10 

(ti) Right of Survivorship of CO parceners 
of a Hindu judgment debtor, whether 
alloctcd S C4 N 10 

fb) (OcHf j nl) 

(i) Rights conferred bj attachment 

b G4 N 5 

fc) Insolvency of judgment debtor, effect of 

S64N14 

(i) Subsequent insolvency of judgment- 
debtor, effect of SG4N10 

(d) Subsequent attachment 

(i) bubsequeut attachment and sale by 

another creditor — Rights of parties 

0 21 R 52 N 7 

(e) Transfer of attached property 

(jt Transfer by operation of law—Not pre 
vented S C4 N 5 

(ii) {iixscellaneons) 

(n) kttachment of decree obtained 
by receiver — Subsequent transfer 
of decree by receiver— Bights of 
transferee 0 40 R 1 N 30 


perty—1 alidity SCI at* 
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Allfccbmenl— Efiecl — Transfer of attached property — 
{ilfwce^fawecits)— (Coiifi ) ‘ 

(c2) Private transfer of attached pro* 
petty bv third prartf claimant — 
Validity S64If2 

(c) Transfer in pursauce of prior con* 
tract for same — Validity 

S Cl N 15 

(/) Transfer made after removal of 
one attachment S Cl N G 

( 3 ) Transfer made proviona to attach- 
ment — Validity S 61 N 5 

(ft) Waiver of benefit of prohibition. 


( 1 ] ^V ho is entitled to object to 
transfer S GIN 12, 13 

(f) (jl/tscelfniieous) , 

( 1 ) Attachment and vesting order in insol- 
vency compared S Cl N 5 

(u) Attachment of crops — Cutting and 

carrying away attached crops — 
Liability for damages SC1K5 

(ill) Attachment of property of joint stoch 
company~Windina up order— Eflcct 
of SCI Nil 

(iv) Attachment, when tahcscfleet SCI N 3 

(v) Attachment, whether confers priority 

over other creditors S Cl N 5 

(vi) Charge, whether creitcdby attachment 
S Cl N 5 

(vii) Claims enforceable under— bat ate 

S Cl N 12, 13 

(vm) Partit.on of attached property— Effect 
S C1N5 

(iz) Profits of attached property — Bight to 
O 33 B 5 N IS 

(z) Bight of person attaching to be im- 
pleaded as party to case conternmg 
the property O 22 B 10 N 3 

(si) Subsequent appointment of receiver, 
whether supersedes attachment 

O 40 R 1 N "T 


- Equitable attachment 

(a) Meaning of — Appointment of receiver 

S51N6 

Essentials of S GlN3 

' —Meaning of O 21 B 51 N 1 

(a) Application for rateable distribution, whe- 
ther attachment 8 Cl N 3 

- Mode of 

(a) attachment not properly effected — Effect 

S61N12 

(b) Attachmentof immoveable property — Procla- 

mation of attachment 0 21 B 54 N 6 , 7 

(c) Attachment of property of witness — Mode of 

attachment 0 16 R 13 

Proof of — Onus of proof S Cl K 3 

—Removal of— On claim being allowed — Claim dis- 
allowed in suit under O 21, R 63 • — Effect on 
attachment SCI NO 

Revival of S 64 N 0 


Attachment— (Confef ) 

—Suspension of S 61 ^ 9 

Termination of 

(a) Abatement of attachment — hethcr attach 

meat abates on death of indgment debtor 
S61NT 

(b) Attachment, withdrawal of — Mode of 

S 64 N 6 T 

(c) Attachment of property of recalcitrant wjt 

ness — lYithdrawalof attachment, when mar 
be ordered 0 16B11 

(d) Duration oi attachment — Attachment for 

disobedience of temporary injuncliofl or 
breach of terms subject to which such m 
junction 18 issued 0 33 R 2 

(e) Effect S 61 N 6 

(I) Effect on claims enforceable under the^at* 

lachment SGlNl- 

(g) Ezocution application — Dismissal of— Effect 
S 64 h S 

( 


8G1^ f 

(1} Partial withdrawal by consent— Validity 

(1) Rhcn attachment ceases S Cl N 6, 7, 8, 9 
(m) \\ hetber attachment ceases on 

of execution proceedings SGI*® 


—Territorial jurisdiction , . 

(a) Attachment in ezocution el pr^orty on 

side jurisdiction of Court— Proceduro^^^, 

(b) Attachment of property within local 

of original jurisdiction of certain » # 
CouTla by Courts in mofussvl— ^tocedw 

—Validity— Onus of proof S64>^® 

—When maj be ordered ,v,.rson 

(a) Attachment and sale of piopeity 0‘ P®* gj 

summoned, to compel his attendance 

(b) Attachment of property for breach oftef®’ 

subject to which injunction is grj p, 2 

(c) Attachment of property for disof>®diao^p°o 

temporary injunction ^ " , 

(d) Attachment of property of 


Attachment before judgment 
•See . AUacfiirieiil. 


0 26R 


Attestation 

Attesting witness of 

liable on bond 
Attorney General 
Public nuisance, suits 


secucity hoed, 
a regard to S 91 h 


Attorney 

S« . Leffal Fracitito’ter 

Auction 

Sale by — Auctioneer’s interest 

goods sold— hat is 


. sale 
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SSS 2» 3 

B&nker s Book I 

See aho Document 

Prodaction ol, in Court 

O 7 R 17 N 1, O 11 R ISlt 5 
Banker s Books Evidence Act 

O 7 R 17, 0 11 R13 N 6 

Bar Councils Act 

— — Cfope of LB Cal Cl 10 N 1 

Barrister 

See Legi^l PraetiUantr 
Benaini Transactions 
Benaaiidar, tight ol 

(a) To appeal against decree against real orrner 

S06NC 

(b) To apply for setting aside execution sale 

under decree O 21 R 89 N 15 

Beuauii translor oi decree 

(a) Benanidar transferee of preliminary decree 
—Right of to apply for final decree lot 


ing on real oirner S11NC5 

(b) Besainidar decree m faronr— Exocntion by 

true oirnei — Power of executing Court to 
decide it he IS party to suit entitled to 
execute S 47 N 1C 

(c) Decree in favour of benamidar— Whether 

can be set off against decree against real 
owner 0 21 R 18 N 5 

Exeeutioa sale lenami purcUase at 
See also Esccuhon— Safe, 

Esloppet—Denavn aucimn pureliase 
(a) Benami— Execution sale— Plea ofbeoami, 
whether barred when raised in defence 

8 CONS 


8 GG S C6 R 2 

(d) Suit by third person on ground that certi 

fied purchaser IS hcnamidar for another— 
Suit whether maintainable S 6G and Rotes 

(e) Eiccution sale — Prohibition of suit On 


— Ldect 0 2iB73N8 

Raluro and cflect S CG N 2, 21 

(a) Fraudulent purpose— When transaction may 
bo enforced O 1 R 10 R 27 

(1) Whether evidences fraudulent ob}ect 

O31R40R4 

-—Patties to suit 

Ste also Parties — Vtcessary, 

• 

be sued 

emu R 10 R 27 


Benami transactions — Parties to suit — Suit by or 
against benamidar — {Confii ) 

(ii) Benamidar suit by — Real owner, addi 
tion of as party — Whether permissi 
Ue 0 1 R 10 N 14 

(ill) Necessary and proper patties 

O 1 R ION 23 27 
(ivf Order for discovery of document, 
against whom can be made 

Oil Rrl2 b 13N 13 
(v) Real owner whether party to suit 

O 1 GenlN 2 

(vi) Suit by benamidar in bis own name— 
Death of plaintifi — Real owner whe 
thar can come ni as legal lepicsonta 
tiva O ’2 R 3 N 10 

(b) Suit by or against real owner 

(i) Benamidar when may be joined as 
party 0 2 R 3 N 8 

(ii) Benamidar whether necessary party 

01 R10N13 

Suit relating to henami transaction 

(a) Benamidar, whether party to suit S47 N7 

(b) Benamidar whether proper party to suit on 

contract O 2 B 3 N 3 

(c) Conveyance evecuted by benamidar and 

owner jointly — Covenant m deed— Breach- 
Suit lor damages — Whether both benami 
dar and real owner can be joined as defeu 


Bengal Landlord and Tenant Protection Act 

Proeeedingsunder— Applicability of S 47 S47N3 

Bengal Public Demands Recovery Act 

Certificate under— Transfer of— ^ alidity of 

8 SON 2 

Bengal Tenancy Act 

Appeal under— Procedure S 90 N 22 

Common manegerundcr— Whether receiver can be 

appointed of property in the hands of common 
manager 0 40 R 1 N 21 

Order under — Enforcement of — ApplicaWity of 

S 47 of Code S 47 N 3 

— — S 49— Notice under — Service of — 2Ioda of — By 
affixture 0 5 R 17 N 2 

Ss 93 and 12S— Proceedings under — Applicability 

otGude SHIN 2 

S 103 — Application under— W ilhdtawvl of, whe- 

tlier precludes suit for enlimcemcut of rent 

SUN 23 

S lOo— Proceedings under — Applicability of Coda 

S141N9 

— — Ss 10 1 and 109 — Proceediugs ■— } es judicata — 
Applicability ol doctrine to SUN 23 

— ~S 148 A— Rent decree under — Iloldiiig covered 
by decree — Transfer of holding by judgment* 
doctor— Position of transferee S 47 N 21 

■ —5 153— Second appeal, prohibition of SHIN 9 
Bill of exchange 
See negotiable xnstr nt 
Banhay Abkari Act 

ncy illegally —Suit if lies for refund 

S9NC3 

Co oper ties Act 

43— Award es fraintJ 8. 

hether can 
culion 
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Bombay High Court 

\ppellate Side Rules R 40— I’eriod ol one montli 

fixed by — Whotlier can be extended S 148 K 1 

Bombay Land Revenue Code 

• S 85— Sepnrate suit whether barred S91«50 

Bombay Pleaders Act 0 3 R 4 H 18 

Bombay Regulation (II of 1897] 

■ — — S 5 — Power of High Court under S Ho Is 2, 3 
Bombay Regulation (XIII of 1830} 

Sfecvil ap^Kial uadw — Piicft'iutft 2 

Bombay Revenue Jurisdiction Act 

S 4 — Suit when not barred S 0 N 50 

Bond 

— — Payment upon— \ppropriation of O 21 B 2 N 2 
British India 

■ Meaning of SI 

-NVitneRs resident outside — Letter of request to 

oxamme him — Power of Court to issue such 
letter S 77 

Broach Talukdars Relief Act 

■ Bent illegallx loTicd—Ci\il suit when litrod 

S9N50 

Burden of Proof 


—Failure to dischaigo — Opportunity to Ut in eri 
denco lu appeal 0 4tR27N7 

(Griicral) OlSRlNl, 3.018R2N1 

• — Jlisplacemciit of 

(a) Objection *18 to— Raising of for first time lu 
second appeal Ss 100 i. 101 N 55 

{\i) Wrong view -ra t&— Efiett 6 99 N 2 

(c) Power of appellate Court to remand whero 
burden has been thrown on wrong pstty 

0 41 It 23N 12 


—On whom lies 

(a) Appeal — Burden of xnosiag lower Courts 

judgment to bo wrong 0 4t B 16 N 1 

(b) That per»au is a pauper O 33 B 1 N 3 

(c) Burden of proving want of doe service of 

summons— On whom lies lu opphcation to 
set aside ex parte decree Q 9 R 13 B 18 

(d) Burden of showing that ippLcation under 

O 22 B 3 IS m timo O 22 R 3 N 8 

(e} Claim for mesno profits O 20 R 12 R 5 
U) Claim suit 0 21BC3R19 

(gi Claims and objections to attachment is 
execution O 21 B 58 N 6 

(h) In application to set aside award 

Sch2P15N2 

(i) Judgment debtor under mortgage decree 
contending that property to be sold is 
different from that sought to bo sold — 
Burden on him to show what property is 
liable O 34 B 5 R 17 

(]) Personal jurisdiction of Court over defen 
dant burden of proving SlGRll 

(l) Proof of allegations in plaint in summary 

suit on Negotiable Instrument O 37 B2 Nb 
(1) Proof of amount due to mortgagee under 
mortgage O 34 R 2 R 7 

(m) Proof of minority O 32 B 1 R C 

(njProoi of absence of consideration under 

mortgage deed O 34 R 2 R 7 

(o) Proof of compliance or non compbance with 
formalities reauired for debvety of symboli 
cal possession 0 21 B So R 8 

(l>) Proof of mortgage in suit relating to mort 
gaga OS4B7R3 


Burden of proof — Ou whom lies— (ConfJ ) 

(q) Jles judic<if<t— Burden is on party plesdini 
Sll hi> 

(f) Slay of suit applied for under S 10 — Bnr^ca 
is on applicant SlCtha 

(s) Suit ou mortgage — Burden of proimg that 

mortgage has not been satisfied out c' 
usufruct is ou mortgagee with posses^iou 
034B7>4 

(t) bull to displace adverse order m delirerv 

ptocttAiugi an caecuUoQ O 21. R W ''' 1 

(u) buit to set aside ex parte decree for fraud 

09R13M1 


Cantonment 

Cantonment Committee whether ‘ Public OfBcsr 

8 2(17} and ^oles 

Court m, whether loreigu Court ' S2(5)2J1 

— Officer commanding whether Judge b2(8)''l 


Case 

—Meaning of 


SllShf a 

•Special case, statement of. for decision of Coon 
by agreement of parties S 90, 0 85 ni 

(a) Binding ellect of statement made 

m»Dl O80K1 

(b) lleatiDg and disposal of ca>-e 

(c) Jurisdiction 


OS6R5 

0 36 B t 

(dj Pnnrjpies and procedure ^ o a 

0SIJB1N1.0SGB3 

(o) Procedure— Addition of patties 0 80 R 5 hi 
ffl When Tvliie of suhiect matter of dispu« 


Statement of by partv at beginning of ^ 

^—Statement of, for opinion of High Court S IL 

Sinking oil, of 

See Diswinal /or iJc/nuU 

Transfer of 

See also JurxsiUction 
{») Annliralion for 


S2>''* 

(5} On behalf of minor b 5 ^ ^ 

(c) Part! questioning jurisdiction of 

the Court in which suit has 
instituted — Whether j 

can apply for transfer S — 

(u) (Miscellfiueous) 

(a) Application — Aflidavit *“ j 
of S24- 

(5) Application on behalf of 
defendant 

(e) Dolaj in application S 24 ^ 
{d) Form and procedure— AfBda^vit^ ^ 

(e) Laches S22'* 

(b) Costs of „ 

(i) Case — Transfer of— Costa 

from undefended to y R 4 
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$e — Transfer oi — (Cojitf ) 

(c) Conrt of transfer . 

(i) \pp<.al from decision of ' 

(j) Case— Transfer f — Apjeal from I 
decision of Court to trhicb 
transfer IS laado— Form of apjieal 1 
— Transfer of case from one 
High Court to mother b SSX 2 
( If La\' applicable in “ 

(o) Law applicable in Court of tiansfer 
{> 2i N 16 

(b) Transfer of case from one High 
Court to another S 25 

liu| Powers and pro edure of 

())Pov^erof Court to which suit is I 
transferred to caecutc decree 
passed br it S39N1 { 

(f) Powers and proccduie of Court of 
transfer S 21 N 16 I 

fr) ^ hether ovideoco tiken before 
transfer can Le used after trans 
fer 018U15 

( f) Transferee Comt whether cauen 
tertain plea aa to want of juris 
diction of original Court 

S 24 U 12 

( ) fault — Transfer ol — Procedure on 
trausfor—Dc iioio trial whetbec 
necessary S21 

(dl (.uiut to which esse can to tiausfcrrcd 

8 24Kd 

(i> Competency of >uch Court S 21 Nil 
fu) Court not otberuiae rouipclcnt to try 
suit — Whether suit can be transferred 
to such Court S2iNl 


ing before itself S 21 N 8 

(ill) Court to which applicslton lor trausfec 
Is to bo made-'Transfer of suit cogni 
sable b} diSeient Courts 

S 23 and Notes 
(n) Power of appellate Court — Bemsud of 
ISSUES to a Court— If thereafter ap* 
pellito Court can transfer case to an 
other Court O 11 11 25 N 7 

(t) Stage at which tiauefer ina\ be made 
—Power of appellate Court to transfer 
case alter remand ol issues 

011 1126 N 3 

(\ i) fauil—Trausfcr of — Court which can 
order transfer— Delegation of power 
by District Court fa 21 N 5 

l\ii)When and by what Court may be 
ordered— power of Court to which case 
13 remanded O 11 R 23 N 30 

(f) b licet 

(i) Suit— Transfer of— Whether care> im 
tial absence of jurisdiction fa 15 N 5 

(g) Execution proceedings transfer of 

(i) Execution proceedings transfer of, to 
another Court — Power of such Court 
10 execute decree S 38 N 1 

(blOoicrnor General in Council transfer by 

(i) Governor General in Council— Power of, 
to transfer fa 25 


C«ae — Transfei of — tiovenioi General trai sfer by — 
(Coni I ) 

(ii)}leaiing of parties before ordering traus 
fer — Whether nccessarj in caso of 
transfer bv ( oicrnoi Ocuctal m 
touiicil S 25 N 1 

(i) Grounds for S 24 N 13 

(j) Ojuissioj] III ordet of tiimfc! leasons 
therefor — Effect S 21 Nil 

(j) High Court powers of to trao'^fer or with 

draw suits 
See /]Iso HtghCoutf 

(i) Inherent power of High Court to 

transfer S 151 N 3 

(ii) Iasolvencj proceedings — High Court s 

power of, to transfer or withdraw tolts 
own file S2lNa 

(ill) Withdrawal of suit — Dy High Court to 
its own file li P (Cal) Cl 13 N 1 

(it) Power of Chattered High Courts on 
Original sido to transfer case in 
laofussil L P (Cal) Cl 11 N 3 

(\) Power of High Court 

Govt of Ind \ct S 107 N In 
(vi) Suit— Transfer of— To Origioal side of 
High Court— Court to which applica 
tioii should be made S 23 N 3 

(t.) High Court transfer from one Hibh Court to 
another 8 23 

(1) Notice 

(0 Case — Tiausfer of— Notice to partieB 
whether necessary fa 21 N 10 


subordinate to another High Court 

8 23N4 

(m) faait— Transfer of—Nolice to parlies— 

Application under S 22 S 22 N 3 

(n) Suit— Transfer of— Notice to patties— 

I allure to give— Effect fa ll5 N 12 
(m) Objection to 

(OObjectioiiasto— Waiverof bJi2i 16 

(ii) Objections to transfer— Hearing of such 
objections S22N5 

(ii) Power oi oiiginal Court 

(i) Case— Transfer of — lor reheating to 
another Court — lower of original 
Court to Order restitution S 111 N 17 
(o) Proceedings which cm be transferred 

(i) tpplicattoD foramendmeut of judgment 
—Decree or order il can be translerred 

S 152 N 9 

(ii) 3 nauirj under Legal Practitioners Act, 

whether can be transferred fa 21 N 7 
(m) Proceeding under Criminal P C.S 170 
S 21 N 7 

(it) Review petition if can be transferred 
0 47 R 2 N 2 

(s) Scheduled District — Court la-“^Vbe 
thor case pending ui such Conrt can 
bo transferred fa 24 N ^ 

(»i) Review application, transfer of 

O 47 B 5 N 1 

(vii) Suit — Transfer of— Remanded ease — 
W hethcr can be tiausfetred S 21 N 6 
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Case— Transfer of — (Conld ) 

(p) Small Cause Court, transfer from or to 

(i) LUect — Appeal — Transfer of Small 
Cause suit sMtli direction that it be 
tried as regular suit — Appeal, sshether 
lies from decision of suit S24N15 
(n) From Small Causa Court — Potvet of 
Court to ivbich ca’^e is transferred 

S21K1S:S3SAN3 
(ill) Small Cause Court — Tiauster to or from 
such Court S 21 1115 

(iv) Case — Transfer of — Small Cause suit — 
BSect of transfer S21N15 

(%) Small Causa suit — Execution proceed- 
ings m—Transfer of— Effect— Powers 
of Court to which transfer is made 
S 24 N 13 

(vi) Case — Transfer of— Small Cause smt — 

'Transfer of — Appeal from decision of 
suit S21N15 

(tii) Suit — Transfer of — Prom Small Cause 
Court — Eflect— Whether Court trying 
transferred suit is Small Cause Court 
S24 

(mu) Suit — Transfer of — Small Cause Court 
— Applicability of S 21 to such Court 
S 24 N 2 

(ix) Suit— Transfer of— Small Cause suit— 
Wbothei can le transferred to Court 
not Small Causo S 24 Nil 

<q) Stage at which case can be transferred 

S 24 N 2, C 

{r) Transfer after remand 
See iJftriaJid 

(si Tranafet by Court aue niofu S 24 N 2,4 
<t) (Aftreelfaueous) 

(0 Case— Transfer of— Eseculite order- 
transfer by S 25 N 1 

(u) Case— Transfer of — Jurisdiction of 

Court where suit is originally insti- 
tuted— No transfer where there 13 DO 
lunsdiction S 24 N 12 

(ill) Case— Transfer of — Order of— Implied 
order S 24 N 14 

(iv) Power of appellate Court to remand 
case to Court diQeient from the origi- 
nal Court O 41 R 23 N 26 

(v) Suit — Transfer of — Application for — 

Pendency of sereral suits which are 
sought to be transfericd — Procedure 
S24N3 

(i 0 Suit — Transfer of — Application for — 
When to be made— Transfer under 
S 22 S 22 N C 

(vii) Suit— Transfer of— Application lor— 

Whether barred by a prior refusal to 
transfer S 24 N 3 

(viii) Application to District Court proving 
ineffective — Whether High Court can 
be moved by a fresh application 

S24N2 

(ix) Discovery after institution of smt that 

it IS cognisable by lower Court — Effect 
S15N3 

(x) Failure to apply for transfer — Effect — 

W’hetber objection as to jurisdiction 
is barred S 21 N 3 

(xl) General power of High Court and Dis 
trict Court to transfer S 24 and Notes 


Case— Transfer of— {ifrsceffaneoas)— (Con/i ) 

(xii) Suit cognisable by different Courts 

instituted in one of them— Transfer ta 
another Court 

S 22 and Notes ; S 23 and hote» 

Caste 

— Jnnrdiction of civil Courts in caste matteta 

SDN 16, 43 to 46 5 S 131 53 

Cattle 


Cause of action 

See also Clann; 

Lunitatio7i— Cause of action, acci ual of 
— Absence of 

(a) First suit dismissed tor want of cause 0‘ 

action — Second suit on basis of true ciu | 
of action, whether barred 0 2 R 2 > 

(b) Objections as to, when to be taheu 

0 1 B 13 ^ ^ 

(c) Plaint not disclosing cause of 

Rejection of plaint 0 7 B 11 ^ . 

—Amendment of plaint— Conversion of suit la'«» 
on one cause of action into suit based oo *?, 
other cause of action OGRlTNi* 

Bat of suit bj prior suit on same cause of , 
^e . Jlet judicata Suit based on 

cause of actson . , v- 

Dale of accrual — Whclbec plaintiff bound » 
statement made ID plaint 07B1-’ 

—Joinder of 

(a) Administration suit— Whether .**,0 

of mal-administratioii 'may 1*8 
be redressed in the same suit 0 2 B 0 ^ 

(b) Mternative claims . , 

( 1 ) Inconsistent titles — Whether pl®^ 
can sue on alternative 
inconsistent nature 0 2 « 0 • 

fill XAinflpr nf Rftvpnl rausps of action 


S 47*"anF6 21 R 90 can be joined in same 
application O^lBSONjl 

(d) Claims by or against heirs, 

administrators . 

(1) When personal claims 

with claims against estate • 

loiuder 

2 B 1 h' 3 

of cause 
2B3^3 

(in) Limit to the rule permitting 
of several causes of 
same defendant 0 2 B J 

(it) Misjoinder — hat eonstituUs ^ g ^ 

(v) Misjoinder of cause of action 

parties — What constitulM ^ r 3 h’ H 

(vi) Rule as to ^ 

(vii) Rules as to joinder — Relation „ j- j 

as to jomdor of parties 02R3^ 
(nil) Scope of O 1 01 B3-^ 



GEJ^ERil* I^DE'C 


32S3 


Cause of action — Joinder of — (Conff ) 

(f) High Court Original Side of L P (Cal) Cl 14 
(s\ ''■lisjoindet eScct of S fJO X 4, O 2 R ? H 1 

(i) Amendment of plaint to recufv nii« 

joinder O 2 R 7 1 

(ii) "Misjoinder question as to to be de 
elded on allegations in plaint 

0 2 R 3 N 1 

(m) "Misjoinder of parties and taa«es of 
action— Efieet 0 2 R 3 N 11 

See also Porltes 

(iTj Objection— If can to be raised for first 
time in appeal O 41 R 1 Ix 12 

(t) Objection I'lien to be taken 

S99^7 02B'- 
See aho Piacuce — \eu poiwf 
(i j Whether decree ma-r be rcTer'ed on 
ground of misjoinder S 99 

h 11 ) W hetber suit not to be defeated on 
ground of misjoinder of parlies and 
cau'es of action 0 1 R 9 N 2 

fbl Pe uniarv jurisdiction 

(ilJoiader of several causes of action — 
JurisdicUon of Court hon deter 
mined O 2 B 3 N 16 

fi) Same defendant 

(ii Several cau'es of aetioa—tgamst same 
defendant but in diHerent capacities 
— Perini' ibilitN 0 2 R 3 H 0 

(ii) Several eau«cs of 'letioa against same 

defendanta — > * same defendants 
meaning of 0 2 R 3 N 6 

(j) Separate tciala, older for 

(0 Several causes of actiou in snme suit 
— Power of Court to hold when 
uecessarv sepante trials of different 
issues acisiug in suit 0 2 R 3 1 

( i) Power of Court to order separate trials 
02R6h:i 

(ill) Sepjrate tiiaU ordered— 'Powet of ap 
pellate Court to interfere 02RCK3 
fiv) Separate causea of action to be treated 
as sub juits 0 2R61«2 

(V) ^cietil deiendanla 

(i) Delcudints coiispitiug to lojuro plain 

tiff — W belher cau be sued together 
02B3N9 

(ii] Several causes of action against several 

defendmts — Joinder when (ermis 
sible O 2 B 3 N 7 

(in) Several <epaiate causes of action 
against several defendants— Effect — 
Misjoinder of parties and causes of 
action O 2 R 3 & 

(ii ) Single cause of action against several 
defendants — Jio misjoinder 

02B3N7 

(v) Some defendants deriving their title 
from the others— Effect O 2 R 3 j* 7 
(m) Suit for ejectment agam»t several de 
fondants in possession of different 
parcels of land-Legalitj 03R3X 8 
(1) Several plaintiffs 

(i) ‘Several plaintiffs and one defendant — 
W ben several plaintiffs can join m the 
same suit O 2 R 3X10 


Cause of action- Joinder ol—[Conld ) 

{m)Suit bv Hindu widow against husbands 
CO porceners — Whether claim for moveable 
and immoveable properties canbe combined 
lu same suit 0 2 R 4 K 6 

(n) Smt for contribution 0 2 E 3 N 8 

(o) Suit for foreclo ure vale or redemption of 

mortgage 

(i) Suit for foreclosure or redemption of 
mortgage — Whether mav include 
praver for possession of mortgaged 
jiropertv 0 2 R 4 

I i) Suit for redemption — Claim for pos 
session — When leave of Court is 
uecessarv for addition of claim 

0 2 R 41x 7 

(p) Salt for immoveable propertv 

(i) Cause of action that can bo joined in 

such suit O 2 R 4 

(ii) C laim for immov eablo propertv and for 

moveable property whether can be 
combined in same suit O 2 R 4 X 6 
(ill) Claims joined without leave of Court 
contiatv to 0 2 E 4— Effect 

0 2E " hi 

(tv) Leave of Couit for joining other claims 
02R4X4 

(v) W bethel jlamtiQ is bound to joiu othei 
claims related to the eight 02R4h4 
(q> Suit for paitition 02E3H8 

(r) Suit for specific performance of contract 

02RSXa 

(s) Territonal jurisdiction 

(i) Cause of action relating to propeitieB 
situated in different jurisdictional 
areas— Eight to join causes of action 
5 17h 5 

(ii) Several causes of action, joinder of in 
one suit — Jurisdiction over each 
cause of action necessary S 20 X U 

Meaning of S 20 N 14 . 0 2 R 2 N 7 

IiPCal Cl 12 N 7 

(a) Account euit for — Vccounts of several 

shops of plaintiff treated as one with 
convent of defendant — Cause of action is 
siaglo and not separate S 20 X 2 

(b) Administration suit ciuvoof action in 

S 20 K 28 

(c) Alienations bv Hindu widow — Suit to set 

aside— WholLer each alienation is ft 'epa- 
rate cause of action S 20 X 14 

(d) Claim for roooverv of immoveable property 

and claim for mesne profits before suit 
whether constitute one cause of action 

02R4h 5 

(e) Coadiuoa prci.edent whether forms part of 

cause of action O G It G X 1 

(f) Example of suit ba^ed on different causes of 

action O 2 R 3 X 2G 

(g) Identitv of canve of action in two suits— 

Tests O 2 B 2 X 7 

(h) Iuslancei S 20X14 

(i) humerou> trau^actions, whether mar form 

one cau'a of action O 2 R 2 h 10 

(]) Obligation and collateral sccuritv 02 E2XS 

(k) ' Right to sue ’ and cau'c of action” — 

Cleaning of the terms 0 33 R la X 4 

(l) Several contract- breach of — When will 

form one cause of action O 2 R 2 X 10 
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Cause of action— McausDg of— (rnii^i ) 

(id) Successive cHiins arising under same obh 
gatious O2R2N0 

(n) Suit fordnorcc cause of action in 

S 20 N 2T 

(o) Suit for restitution of conjugal rights — Cause 

of action S20K2C 

(p) Suit ou contract *— Autccedent transactions 

in respect of which contract was made 
whether part of cause of action B 20 N 17 

(q) Suit on contract cause of action in 

S 20 N 15 to 23 

(r) Suit on implied contracts — Cause of action 

Jn S 20 N 17 

(s) Suitou obligations resembling contractual 

ones causa of actiou in S 20 N 17 

(t) Suit to set aside dccice on ground of fiaud 

cause of actiou in S20N29 

(u) Value of English definitions S JO K 14 

(t) Whether it includes only miriugcmcnt of 

light claimed or whether it includes also 
facts constituting right 01I11N2 

(w) Whether the fact that soft is barred by 
limitation moans that there is no cause of 
^ 'ictiou O 7 « 11 N 3 

— Several defendants 

(a) Plaint should disclo e cau<c of action agaiott 
each O 7 11 5 N 1 


Sub ajuent events 

{0 Absence of cause of action at date of suit— 
Subsequent arising of cause of action— 
Whether suit cau be decreed O 7 R 7 N 4 

(b) Cause of action arising subsequent to suit— 

ESoct Sl51h i 

(c) Kvcnls after institution of suit— Whether 

relief lo Le refused m view of the subse 
queutOTeuta 07B7N4 

Survival of 

tice aUo Alatement—'Siirtintl of nghHofite • 
Fariici — Death of •party 

(a) Abatement of appeals— Principles — Personal 

•'Ctious 0 22 RUN 2 

(b) Co plaintifls survival to 0 22n2K2 

(c) In whose favour it survives 0 22 R 4 N S 

(d) Several defendants— Death of one — Survival 

of causi of action against the rest 

O 22 R 2 N 3 

Whcieariscs S20N 14 to 31 

Central Provinces Land Revenue Act 
■ S 131 — Warrants iSsued under— Poim and con 
tents 0 31B24N7 

Central Provinces Tenancy Act (1920) 

by 

nd 

eb 

tor within S 47 . S47N21 

Certiorari 

Writof S115N2 Oovt of Ind ActS107N2 17 

Champerty and maintenance 

— Cbampcrtous agreements not enforceablem Coort i 
SON 63 I 


Chancery 

—Court of — Poweis of, 

Charge 


Enforcement mode of 

(a) Charge created bv deciec SSaNs 

O 31 R 5 N 4, 0 34 R 14 N 3 , O 31 K lo N ’ 
(i) Decree charging certain propertv — 
Decree holder if cau proceed agsios 
other properties— Objection if can te 
laiscd 111 execution 835^5 

(n) Decree for, maintenance 0 21 B II '' ' 
(ill) Pecree for mamleuauce charge creiti 
bv — W bother property cau to sold 
execution without separate suit 

O21B30^C' 

(iv) Mode of enforcing whether suit n 

execution S 47 ^ I 3 

(v) Whether separate suit lies for cnjp' 

incut S 47 N 

(I ) Charge of Gov enimeut for court fee in piupt 
suit 

(i) Charge of Covornment for court feeu 
pauper suit on subject matter of su t 
w here plaintiff has succeeded 

0 33 B 10 'J ’ 

(ji) Charge of Oovcriimcut inpauref®” 
for court fee ou subject matter of «u! 
—Separate suit when not neees»arv 
0 84 R11''^^ 


(c) On share in partnership business 

(i) Charge of aharo in partnership bu 
iieis for payment of jj 

decree against partner 0 2lr** 

(d) 1 ersosal decree liability for . 

(i) Person il decree foe balance 

W bother maj be passed OS4B15 


curitv" 

wbetbe 

U5N6 

herwiES 


(ill) Suit ou chargo — Whether and wWi 
preliminary and final decrees uocesssi 
034R15B. 

(iv) Suit relating to chargo— ApphcabiUiJ 

of provisions ns to sunplo “ 

— (lovernmciit charge in favour of, for court fee ^ 
pauper suit — SaJo in ^ gg 

— Incidents of O 34 B 

(a) 4.pplicabilit j of provisions as to . jj j 

gages to charges O 34 " . 

(b) Charge— against whom may bo enloiceu 

Transferee of property for value "U 
notice — Whether bound bv 15 N " 

(c) Charge and simple mortgage g“ jg y 3 

(d) Distinction between charge and 

property i n e 

(e) Personal decree agamst debtor for ba » 

after sale whether may le It 15 ^ ' 
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Cbarse— (Co ttl ) 

(a) lut rest after dato of -.uit — Whether in dis 
cri-lioa of Court h 34 N 3 

^^eanlBg and creation of 

(a) Charge created b' cieratiou of 1 iw 

O 34 R X 4 

(b) Charge creation of hv act of parties — Essen 

tiaU 0 34 RISK 5 

(c) Charge for costs of plaiuliS m interpleader 

suit O 35 R C and Notes 

(d) Charge for inainti-naiice— Creation of b> de 

creo O 34 R 15 N 9 

(e) Charge meauing of O 34 R 15 N 3 

(f) Charge right to ou suit pioperty for arrears 

of revenue or rent paid bv party pending 
suit O 39 B 9 N 1 

(g) Charge under Rent \cc O 34 R 15 N C 

jli) Charge — hen created — Whether dectec 

against legal representative operates as 
charge on propertv left by deceased S52 N 4 
(i) Invalid mortgage — hether operates as 
charge O 3l R lo N 3 

Charitable and Religious Trusts Act (XIV of 1920) 
S>9'>N ’ 

Chartered High Court 
e IhuC'Xrt 
Cheque 

bee \cy nhlf n tr i ent 

Chief Justice 

bre lltgh Co irt 

Cheta Nagpur Landlotdand Tenant Procedure Act 
tpplicalil ty of Code to proceed ug< under SINS 
Civil Court 
bee Court 
Civil Law 

— — ^leanin, of 8 J N 1C 

Civil Suit 
''CC 6<tf 
Claim 

bee aUo Cane oj aett 
- — 'Claim proceedings 

hiecuUoii~AUach ic t—Clat i at I oljec 
tioi a 

—Counter claim 

(a) tpphcability of Rule a> to joinder of parlies 

and causes of action O 2 R 4 N 3 

(b) Court fet^W ntten statement making conn 

ter claim — Court fee on — 1 aymont of — 
Time for — E\teusion of time S 149 N 4 

(c) Essentials 08BCN15 

(d) Eature of O 8 R 6 N 15 

(c) Power of Couit to ticat s plaint in cross 

suit OSBCNIS 

({) Suit by wa> of — I rocedure in and valnatiou 

of — I ower of n gh Court to make rnles as 
to b 123 

(g) What i» — Counter claiiu ml set ofi dis 
tlngUI^hod OSRCNlo 

— Iiiflitionof by plaiatiff 
See Juriadiclion 
Rellnquiahment of 

(a) tbandonmeut of claim 0 23 B 1 

(b) tbandonmont of claim— 'Power of legal prac 

titioner 03B4N4 

(c) \bandonment of claim with permission to 

i ring fresh suit O "3 R 1 


I Claiin"Beliuquishuient of— '(Conf I ) 

I (d) Relinquishment of portion of claim— Ellect 

. —liar of fresh suit 0 2 R 2 N 12 

(e) Relinquishment of portion of claim bv 

plaintia — Portion telmquisboil to be ape 
cified in plaint O 7 R 1 N 10 

(f) Relinquishment of portion of claim for 

I bringing suit within jurisdiction of parti 

I cnlar Court- Permissibility 0 2 R 2 N 12 

(g) Relinquishment of 1 ortion of claim— Whe 

ther can be made after institution of suit 
O 2 R 2 N 12 

Splitting of claims and reliefs 

(a) First suit for interest second suit for prm 
cipal and ttceietaa 

O2R2N 10 0 34R14N13 
(t) Permission of Court to reserve claim or ic 
lief 

(i) Leave of Court whether avoids bar of 
fresh suit 02R2N10 20 

fii) Relief splitting of— Rfgbt of plaintiff 
to sue separately for some reliefs if 
permitted bv Court to reserve such 
relief 0 2 B 3 N 4 

(c) Rule against 0 "> K 2 N 13 to '*0 

li) Bit of fresh suit 

{(i) kmondment of claims 

ft) Rule whether irecludes 
amendment of claims by 
addition of clams omitted 
0 3 R 2 N So 

(5) Courts to which rule applies 
(>) Proceedings in levenue 

Courts 0 2 R 2 N 86 

(it) illago Courts 

I O 2 R 2 > 86 

' fiFffeet 

(0 Whether Official Assignee 

i.au apply to iBsolvency 
Court for declaration that 
right of certain creditors of 
osolvent to sue for certain 
debt is barred under 0 2 
R 2 () n ■> N 30 

( 0 Objections as to 

(t) Burden of proof 

O 2 It 2 N 27 
(ii) Stage at which to be raised 
O 2 K 2 N 27 
fill) Whether Court is bound tu 
take up point s lo molu 

O 2 R 2 N 2 

(f) Other remedies if barred 

fi) Suit for rent — Effect — 
Whether plaintiff debarred 
from distraining for rent 
for rears for which he 
omitted to claim 

O 2 R 2 N J 

I fiO Whether other remedies 

than suing which may be 
open to plaintiff ate affec 
I ted O 2 R 2 N 9 

(in) Whether principle applies 
I to remedies other thansnit 

0 2 R 2 N 27 
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Uim — Sllitting of claims aud tclitfs — Rule against 
— Bat of fresh suit — (ConfJ ) 

(/) Proceedings to which principlo 
applies 

(i) Application for execution 
0 21 R ION I 
(ii) Appli atiou for ccstitotioa 
Sl4jN2C 
(til} Applicatioaa to ^fe award 
of 'irbittalors 02R2N32 
(tv) Application to suo ^a/onua 
pauperis O 2R2N 33 

(i) Claim of set*Qn 

0 2 R 2 N 25 
(v<) Claim ol set cH by deten 
dant 0 8RCN13 

(lit) Execution proceedings 

S141N2 . O 2R2N31 
(iiti) Plea m defence 

O 2 R 2 N 2D 

(tr) Restitution proceedings 

02R2N21 

{g) When arises 

It) Applicability of principles to 
cases where previous suit 
was withdrawn 
0 2 R2N10. 0 23RIN 31 
(ti) Applicability of rule to suit 
on behalf of minor 

02R2N11 
(til) Bar applies ca}y fhera pren 
ous decision was on merits 
0 2 R 2 N 22 
(u) Bar of separate suit whether 
applies where plaint has 
^been returned for presenla 
tion to ptopee Court 

0 2 R 2 N 10 
(t) Bat whether can be avoided 
by agieomeot between 

parties 02 R 2 N 2 

(ii) Claim to avoid oficoding 
rules as to joinder ol claims 
— 'IVhether subsequent suit 
barred 0 3 R 2 N 0 

(tit) Due to Court not being 
competent to try thepor* 
tion omitted — Whether 
subsequent suit barred 

02B2NC 
(ctijJ Effect— 'Bar — Whether can 
be avoided by espresS reser* 
vation in previous suit 

02R2N10 
(tf) Identity of parties in two 
suits necessary 

02K2N21 
(x) Omission due to want of 
certificate under Pensions 
Act — Whether subsequent 
suit barred 0 2 R 2 N C 
(ii) Omission due to want of 
necessary sanction Irom 
Government — Whether 
subsequent suit barred 

02B2N6 

(rti) Omission of portion of I 
claim doe to oversight — I 
Whether subscqnent suit I 
is barred O 2 B 2N j | 


Claim — Splitting of claims and reliefs — Rule agiu. t 
— Bat of fresh suit — When arises— (Gcnfd ) 

(r:u) Omission of portion oi clam 
OQ account of ignorance— 
AAhether subsequent su 
barred 0 2 R 2 V 5 

(lu) Properties situated in d_ 
ferent jurisdictions— Rain 
tamabilitv of separate suit. 

S 17Nu 

(ir) Rule whether applies where 
the suits relate to diSeren 
properties 0 2 B 2 N 10 
(ctOSuit for declaration — Sub- 
sequent suit for possession 
— A\ ben not barred by 0 ’■ 
R 2— Claim suit to estab 
lish right negatived la 
claim proceedings m ere 
cuting Court 0 2lBd32f3 
(ritO Suit on different cause cf 
action 

(1) Bar not applicable to 
suit ba'ed ondifi«e“* 
cause ol action 

0 2 R 2 N 23, 2a 


(?0 {21tseellantcui) 0 3 B 2 21 2 
(i) Separate suit films 

Aafidity SPDN* 

(ii) Instances of applicability of 0 2R.2 
O3BaN4,10, 13 


betwee'a 02it2N2®^’ 

(0 Failure to apply for personal 
decree in suit for sale 
(i) Failure to apply 
personal decree fee 
balance after 
under decree for sale— 
Effect— Bar of lUi' 
against laortgasorpf'! 
sonally 

(ii) Fust suit for money de rte, 

second stut for sale oa 
mortgage 

(1) Suit if mauitaiijable 

0 3iRU-M^ 

( 2 ) AAhethermortsase« 

holding separate 
xaoaoy bond agaiost 
mortgagor is bound to 
enforce it along 


(1) Claim for recovery of 
over pavmenl '^he 
ther separate 
lies 03iI!9-V3 

(u) (Jfisceflaiiroas} ^ 

(G First suit lot in-tercs 
on mortgage 
second suit for P™',' 

pal — Maintsinability 

^ O2B2N10 



GENEKiL I^DEX 


3287 


CI»im—SpljUJDg of claims and leliefs— Rule against I 
— Instancesof applicability of O 2R 2 —Mortgagor 
and mottgagee =uit» between— (Vucdfoncon*) — | 
(Cen/tf ) 1 

{’) First suit for interest j 
under mortgage and 
second suit for posses ' 
Sion— Maintamabibty I 
02B2N10 

(3) Lease to mortgagor by ' 
mortgagee witb pos I 
session— First EQitfor I 
rent ceoond suit for | 
principal — Maintain 
ability O 2 B 2 N 10 
(^) Plaintiff bolding two 
mortgages oyer same 
properties whether | 
must sue m respect 
of both O 2 R 2 K 4 | 

(t) Separate suit for mesne 
profits in respect of | 
mortgaged property 
between mortgagor 
and mortgagee I 

0 31 BON 3 ' 

(b) Suit for damages for tort I 

O 2 R 2 N 10 
(0 Suit for damages for assault 
0 2 B 2 N 10 
(e) Suit for rent 0 2B2N9 10 
id) Suit on mstalmenC bond 

O 2 R 2 N 9 10 
(e) Suit for accounts O 2 R 2 N 10 
(/)Suit to set aside alienation by 
limited owner 

(t) Suit by Hindu rerctsiouer 
on widow s death to re 
cores properties improperly 
alienated by her 

O 2 tt 2 V 10 

(j) {iiiseeUinenits} 

(t) Patticion suits 

0 2 R 2 N 10 17 

(u) Prior stilt lor possession and 

second suit for rent 

02B2N15 
(lit) Prior suit for possession 
whether bars second snit 
for mesne profits 

O 2 B 2 N 24 
ft } Prior suit for specific per 
foimanco and second suit 
lor possession O 2 B 2 N 16 
(i)Suitbv coparcener attacking 
alienation of co parcenary 
properties bv another co 
parcener O 2 B 2 N 10 
(t]) Suit for annuity 

02R2N9 
(its) Saits for breaches of con 
tract O 2 B 2 N 10 

(nil) Suit for demurrage 

O 2 B 2 N 10 

(ix) Suit for money due on 
tradesman s bill 

O 2 B 2 N 10 

(x) Suit for royalty O 2 B 2 N 9 

(xi) Suit for profits O 2 B 2 N 9 
(id) Simultaneous suit if barred 

O 2 B 2 N 27 


Claim— (Confd } 

Unsustainability of eiiect on jurisdiction 

See Jurisdicfioji 
XViscelfaHcous) 

(a) \lteroatire claim right to make 

0 7 R 7 N 3 

fb} Grounds of— Plaintiff s duty to bring for- 
ward all grounds of claim in same suit 

02R1 

(c) Meaning of 0 9 B 8 N 7 

(d) Statement of— Defect m foim of statement 

—No bat in law b 151 1 

(e) Whether Court can direct paity to alter 

claim S 153 N 6 0 ‘’0 R 4 N G 

Claim suit 

See Sail — Clai « tint 

Club 

Suit by or against — In whose name it should be 

0 29 R 1 N 3 

Code of Civil Procedure 

Commencement of Si 

Courts and officers to whom it applies 

(a) Applicability to \ illage MuusiS s Court 

S 15 N 4 

(b) Applicability of to Provincial Small Cause 

Courts S 7 

(c) Applicabilitv to Presidency Small Cause 

Conits 0 51 B 1 

(d) Applicabilitv to Hevenite Court S 5 

High Court applicabilitr of Code to 

L P Oal Cl 37 and Notes 

bee also lltgh Court 

(a) Original Civil Side of High Court S 129 

(b) Original side appeals— Applicability to ol 

provisions as to first appeals 0 41 ll 1 N IS 

(c) Power ol High Court to issue injunction 

apart from provisions of Code b 151 N 2 
(dj Mhat rules do not apply 0 49 R S 

History of Preamble N 1 

Letters Patent VppeaU applicabilUv of Code to 

b 141 N 5 L P Cal Cl lo N 18 
(a) Applicabilitv of prorisioUk as to cross objec 
tions L P Cal Cl 15 N 12 

Proceedings to which it applie S 141 N 2 

(a) Appeal under CtiiamU P C S 476 11 

O 41 R 1 N 18 

(b) Applicability to procecdiugs 

(i) Other than suits— Afeju) 
mgs in S 141 
. (a) Arbitration 

I (ill) lusolrencv 

(it) Miscellaneous whether 


g of proceed 
S 10 N 7 S 141 
Sch 2 P 1 N 2 
:> 41 B 10 N 10 


reference to High Court lies 

O IG Bl V 3 

See alsu Miscella ico is 2>rocecdings 

(v) Under Bengal Teuauc Vet S 105 

S 141 N J 

(\i) L nder Sutcessiou Certificate Vet 

S 141 N 9 

Kepeated and amended cnacttnenis 

(a) Continuance of orders under repealed enact 

ments S 157 

(b) £llect of Code on rules etc made under 

repealed enactments S 157 N 1 

(c) Enactments amended by Code S 155 

(d) Reference to prior Codes lu other enactments 

—Interpretation S 158 

—Retrospective eiiect Preamble N 3 

(a) Right of appeal— Accrued to any party at 
commencement of Code not afiected S 154 
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Code of Civil Procedure— Retrospectne eSect — 
(Contd ) 

(b) Vested iJglits saMngof Slol'VS 

(c) Whether right of appeal created by new 

Code IS available lo respect of proceeding” 
T'Andnif at its commeDceinent R 154 hi 2 


(b) C\ses not covered b} express proMsions of 

Code — Procedure— Inherent ponet 

S lol M 2 

(c) Code extent of SI 

(d) Code object of Prcamblo 

"llCenM 
S2(l) 
151X1 2 I 

of justice I 

nob atlectcd S 151 i 

lO Section* and Rules — Scope and object of I 
S 2 (l) and Xotes I 

(]) Special lud Local Ians exception of S4 
(V) Special reraedr of landlord of agncuHura) 
land to rc o\er rent from produce not I 
aflected S 4 (3) 

—Short title S 1 

Collector 

-^Ittsclimcat of properCi iti hands of 

(a) Court by which attachment can be made 

OaiR52N2 

<11 Whether Collector cau decide cioostions of | 


Collector — Execution by — Balance after Inudatoa 
of debts — {Contd ) 

(m) Recovery of balance after lelt ng ot 
management of judgment debtor s 
property by Collector bch 3 P 8 

(e) Collector and ciiil Court powcesof 

SchdPlNla SchSPiNl 
(i) tccounts by Collector— Whether ac 
count books should be delivered to 
Court Sch3L*9Nl 

(u) Vccounts to bo rendered by Collector to 
Court SchSPJ 

(iiij Disposscssiou m execution— Power of 
cimI Court to cnquiic into gneiances 
of person dispossessed 0 21R100V4 
(i\] Jurisdiction of civil Court— Power lo 
order rcco>er} of deficiency on rc sale 
due to default of auction purchaser 
0 21R71N1 

* t 1 r* » fdl 


against contending that civil Coort 
had no jurisdiction 8C8N5 

(v i) Alainlenanco of judgment debtors 
familv— Matter to be decided by whom 
c b <1 PUNS 
(T 

< 


Collector Seb 3 P 1 

(t) Power of Collector to mortgage judg 
ment debtor s property Seb 3 P 4 N 5 
(ii) Setting aside artangement made bj ( 
Collector— Who can set aside— Person 
who has not made the statement of I 
claim in compliance with the Col < 
lector s notice bch 3 P 3 N 3 

(ill) When Court mar sutboriro Collector to 
provide for the satisfaction of decree 
by temporary alienation of land instead 
of by a public sale thereof 

S 72 and Notes 

(b) \scettaiDmeDt of assets and liabilities 

Sell 3r4 

(i) Enquiry as to amount of decrees against 

the judgment debtor and immoveable 
properties available for their satisfac 
tiou Sch 3 P 4 

(ii) Wbero District Court may issue notices 

and hold enquiry as to claim on 
property available Sch3F5 

(c) attachment of property m Collector s bands 

(i) Mode of O 21 B 52 N 2 

(ill Permissibility Sch 3 P 11 N 4 

(m) Power of civil Court to issue process 
against property in Collector a hands 
bch 3 P 11 X 4 

(d) Balance after liquidation of debts 

(i) Balance remaining after satisfaction of 
debt if should be paid into Conit 

Sch3P92Tl 

( 0 Payment of balance to judgment debtor 
alter liquidation of debts bch 3 P 9 


gard to preporty m Collector s hand* 

^ ^ ' SchSPllNd 

(xii) Question whether decree is satisfied « 
aot—Mithin nhoxe jurMdietmn^^'^ 

(xui) Reference to civil Court of dupntesss 
to claims and prioiities etc ScbSl * 
(siv)RoturQ of papers by Collectoc sRf 
confirmation of sale Sch 3 P 19 ^ 
(xv) Setting aside execution sale , 

(n) Application wbather to be 
to Collector or to civil Conrt 

O2lB90Nf 

(bj Power of Collector 
(c) Application for on ground of want 
of title in judgment debtor-" 
whom to bo made 0 ’I R 91 ' 
(!) Collector jvowersof S 71 X 1 Sch 3 P 1 

(i) Dccreo for sale— -When Collector iu*J 
dechnotosell 

(lO In regard to management transfer e 
of property of judgment debtor 

Sen a ‘ 

(ill) To dismiss execution V t 

default of prosecutioa O 21 B 51 
(jv) To pass order under Criminal , 
dure Code S 4''C « ° * 

(v) To submit question to \ 5 

(vi) To compel attendance and 

(vii) Under decree for payment of 

ordering sale of immoveable Pf°Pl‘p j 
Sell ^ ^ s 

(vm) Termination of ScbSPH 
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Collector — Exccutiou bj ~(Co ild ) 

(g) Creditor s hat I 

(i) Who IS entitled to be lutluded m I 

Sch 3 P 3 V 1 Sch 3 P 4 ^ 1 

(b) Peerpe for partition ot re\cnUO 1 ijibg estate I 
(i) Esocation of — Poiicrs oftolleolor and 
cimI Court S 51 N 5 G 7 

(i) Uecree for monec ]i|uilatioo of sclieme of 

Sch 3 P 7 

(j) ETpenses of Collector 

(i) Expenses \rhicli Collector u tuihotuod 

to meet out of judgment debtor s pro 
petty Sch 3 P 9 

(ii) Expenaca to which Collector is entitled I 

Sch3P9N2 1 

(XJ Impossibihtp of execution 

(i) Impoasihilitv of — Piling of proccedii R | 
‘tch 3 P7 N 1 I 

(1) Liability of Collector to be sued | 

(i) Order of Collector — Liability of Colloc 
tar to be aued for dcclarition of rifiht 
SchSPeNl 

(m) Maintenance of julgmcnt debtor and Ins 
family Seb 3 P 0 N 2 

(i| Ptoriaion fo Sch 3 I* 9 

(u) Mode of Seb 3 P 9 

(o) Xfotiee 

(i) To decree holder uid fcisong baaing | 
claims on nroperta I 

Sch 3 I 3 and Motes ' 

If] Orders of Collector 

(i) Appeal Iram aitcb orders b <0 N ' 
fij) Suit to set aside ordcr—M iiiiUioabihty I 
S 70 N 4 ' 

(<l) Priority determinatiou of ()uc«tion ns to 

Sch i f 4 

fi) Decision by tu il Court— Effect 

Seb 3 P C 

fr] Priiste jIicr icion daringCciloclor s tnaadge 
ment 

(ilCompetcuc Sh P UNI 23 

fii) Bestrictions as to Sch 9 P U 

(s) Rules as to 

(i) Local Ooierutneut— Power of to mabo 

rufos for transfer to CoJtoctor—Exocu 
^lon of certain decrees S C8 

(ii) Locsl Government power of to make 

rules S 70 aud Kolos Sch 3 P 7 

Uii) a! !a>r jppliaabtff SG!> , 

(ivj Rules made by Local GoicrnmcDt — Re 


S 9 N 51 O 21 R 92 N 10 
(ii) Defaulting purchaser — Liability of — 
1 or loss on re sale O 31 It 71 

(ill) Expenses of— Collector s tight 

8cbSP9N3 

(iv) Objections to sale— Waiver S GO M 23 

(v) Power of Collector to hear objections to 
sale of property S h 3 P 3 N 2 

(vi) Provisions applicable 0 2lR O 

(in) Purchase by decree holder — lermpsiou 
to bid 0 2IR'3N2 

(vin) Sato hovi to be conducted Sch SPlON t 
(u) Sotting asiJo of sale by deposit— Pro 
ceduro 0 21RS9M9 

(x) Slit to sol aside sate— Mamtaiaabihty 
STONa 


Collector — Execution by — {Co>U I ) 

(u) 3 ahdity of 

(i) Collectoi executing decree \uon„l} sn t 
to him— Execution is a nullilj 

b 54 E 7 

(\) When decree should be tiausferrcd to Collei. 
tor for execution 

(i) Cases in which dcciee should bo trans 

fetred to Collector for execution 

S 03 and Notes 

(ii) Object of— Having cniJ Court doeref's 

executed by Collector S 03 N 1 

(lit) W hat decree should bo transferred to 
Collector— Decrees for sale of ancestral 
propocty Sell 3 P 1 N 2 


u ^ I . 

b 7l 

(ill) Collector whether Court S 71 N 1 

(iv) Collector whether Court executing 

decree witbm S 47 S 47 N 7l 

(v) Proceedings when can bo merely filed 

instead of any orders being passed 

Sch 3 P 7 N 1 

(vi) Provision where propertv is In several 

dutnet* 8oh S P 12 

lleaniDg of S 72 N 3 

Powers of 5 93 

(a) Exercise of powers of Adtocate t eneral m 

respect of suits under Ss d and 92— Dele 
gatiou of po \er by Collectoi S 03 N 1 

(b) In regard to smts under 8 92~-^ isitatorial 

powers of CollCQ tor S03N3 

( ) To sue or defend on behalf of Cosernineot 

0 27I12N, 

SoborJination to District Court 

(a) Collector — Court of—It «ubordinate to Dis 
tnct Court S 3 N 

Subordmation to High Court 

(a) Collector whether subordinate to High 

Court S ll 5 N t 

(b) Land t •ju'sition 4ct S 18— Collector actiug 

under — Whether subordinate to II gh 
Court S 3 N 2 

(c) Mamlatdars Courts Act — Collector acting 

under — Snlordiajlion to JJjgi C&art 

, Sd M a 

4Aft*ceffanrr>«s) 

(a) Collector dealing with matter* under Land 

Acrjuisition Act — Lethe Court 

b llj N I 

(b) Collector — Impleading of as guardian aj lile 

of ward of Court ol tV ards — Tio months 
noti e whether ne essary S 80 N 5 

{c)CoUector llabliiy of forcost= — 1 ere hi» 
awara in Land 4equi iiion proceed ngs is 
not ui held S 3o N 3 

(d) Collector partition by when to to ordered 

O iOR 13 

Commissions O 

tdmission of documents by Commissioner in 

(a) kbsencB of ondoraement of admis lou by 
Court—Efleot O 13 R 1 N j 

— — 4ppearaic9 of parliea be fora Cgn^mia'ioner 

(a) hailnra of party lo appear before Commis 
sioner 0 2aRi3Nl 


CPC 412 i4n 
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Vrbilrator and Oommissioner, distinction betueen 

(a) Commission to make partition — DiQerenco 
between him and arbitrator 0 26 R 13 IT 2 
Commissioner, appointment of 

(a) By consent of parties— Appointment of ano 

tber without party a consent on Commis 
sioner s refusal to act— Inherent power 

S 151 IT 4 

(b) Commissicn for osamination or adjustment 

of account — Appointment of two or mots 
Commissioners— Effect 0 26 R 12 IT 1 

(c) Commission for local mvcsiigation — WUe 

ther and when may be issued to more than 
one person 0 26 R 9 IT 5 

(d) Commission, whether can be issued to two 

persons S 75 IT I 

(e) No formal order of appointment — Objection 

on this giQund — Waiver of S 99 R 7 

Commissioner ozaminalion of, in Court 
(a) Commission for local investigation— Exami 
nation of Commissioner m open Court 

O 20 R ION 2. 5 

Commissioner it patty to suit S l7 If 7 

Commissioner liability of 

[a) Commissioner, eaoouliou igaiust, for roco 

very of excess fees S 151 N 2 

(b) Commissioner— Amount drawn by in excess 

of bis dues— Recovery of— Order for — En 
ioicomeu t of —Mode of S 36 N 4 

Commissioner s report 

(a) Commission for osainiiiatioii oi adjustment 

of accounts 

(i) Commissioner, report of— Objections to 

0 26 R 12 N 3 

(ii) Report of— Power of appellate Court m 

regard to report accepted by trial 
Court 0 26B12N4 

(ill) Report of Commissioner — Effect 

O 26 R 12 N 2 

(iv] Report of Commissioner — When Com 
missioner IS to state his own opinion 
on the point involved O 26 R 12 

(b) Commission for local inrestigation 

(i) Commisssoner, report of — DQoct of 

O 26 R 10 N 4, 7 
(u) Commissioner, report of — Objections 
as to O 26 R ION 5 c 

(ill) Report of Commissioner— Effect — Sur 
tber evidence after report 

O 26 R 10 R 6 

(iv) Report of Commissioner — Objections 
as to — Interference with reporta — 
Limits to O 26 R 10 N lO 

(c) Commission to make partition 

(i) Report of Commissioner, objections to 

O 26 B 14 IT C 

(ii) Report by— Confirmation of report by 

Court— Decree to be passed in accord 
auce with Commissioner report 

O 26 R 14 

(d) (Aftscelfaiieoits) 

(0 Arithmetical miatake in — Repetition 


Effect S 99 IT 5 

(III) Power of Court to overrule Comroia 
siouet 8 report S 7^ If 7 


Commissions — Commis&ionei s leport — (iHticcIM 
nfouf) — (Coiifrf ) 

(iv) \ ariatiou of — 'Motion for affidavit 

0 19R2NI 

■ ■Court, commission to 

(a) Commission for examination of Witness- 

Commission to Court— Duty of such Court 
0 26BC 

(b) Commission for examination of witnesa— 

Issues of to Court — When and to wbst 
Court it should be issued 0 26 B 1 N 1 
fc) Commission 1 0 another Court— 'When nay 
be issued — Rules as to S7i» 

' Death of party ponding commission effect of 

(a) Examination of witness on commission— 
Death of party pending commissiou— 
Legality of subsequent proceedings of Com 
missioner 0 26 B7N2 

^Esaminalioa and adjustment of accounts com 

mission /of 0 26B11 


(b) Court to give Commissioner necessary is 
stiuctions and papers 0 26 B 1* 

(cllotmof 0 26B11N 

(di Objections to appointment of CoznmtssioDer 
0 26B12N3 

(e) Power and fanettoss and procedure of Coo 

OSOAl'J*,? 

(f) To whom may be issued , o 

(g) Whoa may be issued 0 20 B M ^ * * 

— ExaisiDatioD and attendance of witnesses Uiore 

Commissioner 

(a) Provisions as to 0 26 HI' 

— ] zammalion of party, commission tor 

(a) Commission for oxaminalion of , 

leave to sue as pauper 0 *3 « * 

(b) Commission lor evamination of party 

' 016BWN1 

(c) Commisviou to examine plaintiff— Considera 

tions to bo remembered— CommiBBion 

examine plaintiff not same as 00111“*’®* 
to examine witness „ c w a 

02GB4N3,026B5Ni2 

(d) Defendant examination of, on I 

—Examination of witness commission for 

(a) Applicability of provisions to ptoceo t. 

under special or local acts ^ gg 1 n 1* 

(b) Applicability for— Who may 

’ ,on re’* 

■ 0 26B^ 

nesses— 

to copy 

of cross interrogatories 

party u i 

(e) Commission for examining ,i,6t 

ness— Commissioner examining also »** ^ 0 

(f) Commission for examining woman ’** j 

tber she can decline to be examined a 

anyplaceothectbaiiof iierchoicc o’ 

(g) Commissioner, power of— To “'’^2 g?^7''N 8 

of witness * 

(h) Effect of evidence Uk^en ^ 2 



Inde\ 


3291 


Commitfions — Lsaminatioa of witness commission 
for — } 

(i) Evidence tal.eii on commission — Objections 

ai to admissibility O 20 It d K 3( 1 

Evidence taken on commission — Effect — 
Whelber and wlien may be read in the suit 
williout tbe consent of tbe party against 
'whom the same is oilcced 0 2G It 8 N 2 
M Evidence taken to fom part of the record 

02GR7N4 

(1) Esamination of officer of Govt O 26 R 1 
(lu) For exiuiinalion of witness about to leave 
jurisdiction O 26 R 4 

(ii) Esamiuatiou of witueas resident within 

jurisdiction — Commission to when and 
whom may be issued O 2b B 1 3 

(o) Esaminatiou of ^vltncs^ residing outside 

Btilub India 0 2GB5 

(p) Giounds — Sickness or nifirniity of witness- 

infancy of wituess no ground 0 2G B 1 N 4 
(fj) Grounds for O 26 R 4 N 1 2 

(t) Issue of commission — Necessity for— Eaami 
naiion actually held pursuant to order in 
abaeuce of actual issue of commission— 
Effect O 2C B 3 N 1 

isl Laocuace lu vbichev donee to bo recorded 
Oa6R7Nf 

(0 Notice to opposite parts before ordering issue 
of such commission O 2G B 1 N 2 

hi) Order relating to— Discretion of Court 

026R 1 N 8 

(v) Powers of Commissioner 0 26 B 1 N 6 

(w) Froeeduro of Oommiasicoor in takmg evidence 
0 26 B7NI 

(a] Procedure wheio evidence is taken on com 
mission 0 26 B i Id S 

fy) Refusal to issue commissiou to eaamiue 
pardacjsbao lady— Effect 6 99 N 6 

(s) Stage at which cau be ordered — Power to 
order after remand 0 26B1NI 

(si) To whom may be issued — Commission to 
I leader 0 2C B 3 i 

(s2) 'when may bo issued — Application lor com 
mission necessity /or 0 26R1 2 

(s3) 'Wbelber can be issued — When case is ro 
{erred to arbitration O 26 B 1 N 6 

(zt) Whether may bo issued by the Court of its 
own motion O 2G B 2 

■ — .Expenses of bommitsioner 

(a) By which party Co be borue O 26 B lA 

|b) Power of Court to require exjioDses to bo 
deposited ID Court O 26 It 16 

(c) Reduction of Commissioner s bill 

O 26 R lo N 2 

lees of Commissioner 

(a) CominiESiooer remuneration of — Order 

direcliug payment of remuoeiation — Eu 
forcemeot of— Procedure S 3G N 1 

(b) Commissioaer remuneration of — Rigbs to 

O 26 B 15 N 1 

(c) Commissioner Right of — To sue for bis fees 

S3SN23 

(d) Failure to deposit a« requited— Effect 


0 ’6 B 15 N 2 

—Foreign Court commission isvued by 
Set al$o Foreipi Court 

(a) ProMsionsas to 8 78 


Commissions- (Confi.) 

High Court, power of to issue 

See ll%gh Court 

— laheroat power to issue commissioa 

(a) Co amis‘ioQ— For examination of witnesses 
— Whether Court has inherent power to 
issue such commission 0 20 B 1 N 1,2* 
Issue of 

(a) Foreign Court at instinie of 

0 26 R 19 to 22 
(i) Commission — To whom may be issued 
O 26 R 21 

(b) Order ioi cancellation of by successor of 

Judge 0 20BIN1 

(c) Power of Court to impose terms as condi 

tion precedent to issue of commission 

0 26 E 15 N 1 

(d) Power of Court to issue commissions 

6 76,0 26 

Letter of request 

(a) Power of Court to isiue letter oS request 
instead of commission 8 77 

Local inspection commission for 018E18N1 

Local investigation commission for 

0 26 B 9. S 75 N 3 

(a) At wbat stage it may be issued 0 26 B 9 N 2 

(b) Commissionei function and powers of 

0 26 B ION 3 

(c) Form of commission 0 2b B 0 N 8 

(d) Notice to be given to paities at the time 

when tbe local mve tigation wilt be made 
0 26 B 10 N 3 

(el Object of 0 20 B 9 N 2 

(f) Power of appellate Court to issue 

0 41 R 27 N 1 

(g) Procedure of Commissioner 

0 26 B 10 N 3 

(h) Renort ct Commssioaer — And erideace 

taken bv him to form part of the record 

0 26 B 10 

(i) To whom and when to be issued 

0 20 R 9 N 3 

Objecle tor which oommission can bo issued B 76 

(a) Cammissioner appoinmant o/— For ascer 

tainment of mesne profits 0 20 B 12 N 4 

(b) Commissioner whether can bo appointed to 

sell crop on property attached before judg 
meat 0 39 B C N 2 

(o) Whether Commissioner may be appointed 
to see that decree holder in decree for in 
junction or epecific performance la not 
obsltucted in the exorcise o! hie rights 

0 21 E 32 N 9 

(d) Whether settlement of sale proclamation can 
be delegated toComniissiooer O 21 B 66 N 4 
- — Order for f irlbec inquiry by Commissioner 

(a) Commission for examination or adjustment 

of account — Order for further inquiry 
when may be made 0 26 B 12 

(b) Commission for local investigation- Order 

for further inquiry O2uB10N9 

Partition of unmoveable property commission to 

make O 26 B 13 

See also Paitiliois 

(a) kpplicition for- Limitation 0 26 B 13 N 2 

(b) Unler pieliminary decree for partition - 

vk hether Commissioner must be appointed 
in every case O 26 B 13 

(c) Final decree on report of commissioner 

0 26 B 14 N 9 
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Commissions — Partition of immoieaLls property, 
commission to make — [Conld ) 

(d) Order appointing or lefusmg to appoint 
Commissioner to make partition in partition 
suit — Order whether one in csocnlion 

3 47N 3t 

(o) Powers of Commiseionei 

0 2G n 14 N 5 C 7 

(f) Bight of laities to luc^tion his action 

O 26 R 13 N 2 

(g) Whether Commission ma> La appointed in 

respect of revenue pajing estate 

0 26 RUNS 

(h) Who inai 1 e apioiiited Commissioner 

0 26 R 13 N 3 

■ Powers of Commisaiouer O 26 R 11 N 3, 0 2i> R 16 

(a) Commissioner if can re open inquiii 

0 47 R 1 N 27 

(h) Coinmissioiiei ivhother has inherent power 

S151N1 

(c) Court not to delegate power to try case or 

issue on merits S75N 1 

(d) Powers 111 regard to summoning and atten 

dance of witucsses O 26 R 17 N 1 

(0) Power to enter upon land incntioocd in 

order of appoinlnieut 0 26 RIG 

(1) Power to proceed in ab«cnte of parlies 

0 26 R 18 

(g) Power to Review -'Commissioner for ciamio 
ingnccounts & lof N 1 

(b) Power to take ovideuco 0 26 U 16 

(i) Right of to execute S 151 N 2 


(a) Commi sign for esammation of adjustment 
of account— Disobedienco of orders of 

0 26 R 11 N 3 


(b) Commission for examination of witness— 

Return of commission— To what Court to 
be made O 26 R 4 7 

(c) Commission for examination of witness — 

Return of commission — Whether Court 
should meke order as to at time of issuing 
commission O 26 B 4 

(d) Commission for examination or adjustment 

of account— Return of commission — Timo 
for — Enlargement of O 26 B 12 N 1 

(e) Commission for local inrestigatioQ — Return 

of commission O 26 B 10 

Second commission issue of on failure of first 

(a) Commission for examination of witness 

O 26 B 4 R 6 

(b) Commission for local invesligation—Unsatis 

factory result of — Issue of fresh commis 
siOD O 26 B 10 N 9 

(c) Commission lor partition— Fresh commis 

Sion when may boissued 0 26BltN8 
fd) Commission to make partition- Report of 
Commissioner setting aside of by Court — 
Ellect — Isauo of further commission 

O 26 B 14 

(e) Succession of commissions covering the 
same ground — Legality of S 75 1 


Commissions — {Could ) 

* Tima for execution of commission exleuaioa of 

(a) Commission for examination of witness 

0 2( IfNl 

Who can issue commission 

(a) Appellnta Court power of to issue comiurs 
Sion 0 41R27NH 

ilT.«rlr.^nl n,A.,tinto» O 41 R 97 N 1 


who can issue commission — Deputy Col 
lector power of 0 2GB3N2 

(c) Commission for local lUTestigation — ^ho 

cm issue 0 26 B 9 N 2 

(d) Commission to take evidence— Court which 

can apppoint Commissioner — Appellate 
Court to which issues arc reinitted by High 
Court 0 41 B 25 NS 

Community 

— I — Communal right not being public right 

(a) Representative suit — On behalf of comam 
nity in respect of common right net 
amounting to public Tight 01B8N7 


niif la suit «ot hroaghi on hehaJi of com 
munily , 

(a) Power of Court to determiue fjuostion of m 
teresl to whole community after joining ® 
member of it la coplaintifl to a suit oy 
-.uolbcr OIBIOHIO 

InfriDgoment of right of person as memher 

commn nitv 
(a)C 


0 1 B 0 "j; 

(b) Community — Bights of — Inlringenient^ 

Rieht of individual inembor to suoin 
ow„„ghl 

(c) Right of persons as members of coinm“ i 

— Enforcement of right — Party to sin 
enlotoemenl 

Suit by or against ” ^ , 

(n) Community — Suit on behalf of — 
whom can bo brought — Whether 
brought against somo of its 3 8 

(b) Hindu community — Suit on behalf of 

Maintainability 

(c) SllNSJ 

—Village community •nairs 

(el Bight of to own property p i B S 

(b) Right of to sue to establish fiShtsm . 
nexion with village pathways 


(c) Whether can bo promis 


_ i''B8N7 

indet contract 

01B8NS 


Momotandum of Association Act (1S95) 

jogs under applicability of Code to S 
Companies Act 


-tppeal under — Procedure 
-Companies Act — r-.,!.. 
Civil Pro Code 


S 96 N 22 


of 
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Companies Act — [Contd ) 

ProceediDRs under— •AppUtibility of Code to 

S lit K 2 

Proceedings under — applicability of provisions as 

to abatement and substitution of Ic^al represen 
Utives Q22BiK2 

Proceedings under— -ir jjnr/e order ivliether can 

be set aside under 0 9 H 13 S 141 K 2 

■ -—Proceedings under — lic^ judteatn doctnnoof — 
Applicability to proceedmfis S 11 N 28 

Company 

i>ee also Coriaratiou 
-- tppeal on behalf of 

(a) Sign%ture— Who can sign O 41 B 1 N 1 
Directors of 

(a) Liability of — Por imprisonment in execution 
of decree against companv O 21 B 32 

Foreign company 

Sre Foreign Coiiipniiy 
Injunction against 

(a) Restraining it from holding meeung— Share 
holders meeting and voting in private house 
— L abiliLv to punishincnt 0 3J B 2 N 6 
— Liquidation of 

(a) Complaint of misapphcition of foods— Alii 

dll t 0 19B2NI 

(b) Decree against compiny sioco in liquidation 

— Applicaiioa by trineferee of decree lor 
lubstitulioo of bis name as decree holder — 
Piece lure 0 21 B 18 B 20 

to) Lttect— Whcthei vt allaets Older tor rateable 
disttioutioD previously made S 73M 14 

(d) Liquidation Couti vihether can grant at 

tachment before ludgroenc 

S UIN 2 0 33B5N2 

(e) \\ hether there is a transfer of interest 

ejected 0 22 B ION 3 

(1) Who can piove claims in liquidation pro 
coedings— Person attaching decree held by 
mother against company — Bight of to 
stand in shoes of original decree bolder 

0 21 B 63 N 10 

Liquidator 

(a) Liiuidator litigation by — Cosisol S36N 20 

Official Jijuidator 

See also 0/;icinl liquidator 

(a) Decree against — Dinding on whom 

S 11 M 07 

(b) Whether can sue as pauper O 33 B 1 N 12 

(c) buit by— Against third party — Application 

forleivoto sue m forma pauperis— The 
fact that he is to receive a percentage 
on the collection whether is a ground for 
refusing application OS3BSNG 

Mapagement of 

(a) Jurisdiition of cimI Court to interfere in 

SON 65 

Meaning of 

(a) Company when corporation O 29 R 1 K 2 
(bj Company, whether lersoa O 33 B 1 N 10 
—Place of business 

(a) Agenev with no power to enter into con 
tracts — Company if can be said to carry on 
business at the place of sneb agency 

S20N8 

' —Receiver, appointment of 

Set alio Jlcccner — Jppoinfmrnf of 

(a) Receiver whether and when may be ap- 
pointed 0 40R1N17 


Company — (Coiif J ) 

Residence of 

(a) Whether company c In be said to icsidu 
anywhere S 19 N 5 


' 1 against — 

i SO B 1 N 1 

, * _ — 1 j _ „ wbencan 

bt allowe I 0 8 B 6 N 10 

(cj Unregistered society — Gift in favour of— 
Subsequent rogistralion — buit to enforce 
gift — Whether the registered society can 
enforce 0 29 R 1 N 4 

(di Unrei’istere 1 rnmpaoi — In whoiO name 
O 29 R 1 N 3 


CompenSalian 

See also Tor I 

Damajes 


S Cl N 14 
jde applies to 
S Ml N 2 


Court S 96 N 11 

(c) Application for— Wbothei can bo eonvcrlod 


S05NO 

(liSuitfoi if and when barrod B9aN13 

— {l/iseeffancoiti) 

(a) Compensation— Right to— Of auction puc 
(biser on sale being set a iJe for money 
«loat by him over iho property 

0 21 BOON 2 

fb) Compensation— Right to— On decree bein„ 
varied or reversed S 144 

(c) Compensation— buit for — Injury suOored 
loa sale — 
O ;i B 78 
cioua civil 
-a t for rom 

peiisation S 96 N 13 

(e) Power of Court to grant compensation for 
disobedience of te nporary injunciion or 
breach of terms sul^e t to which such in 
lUDction It ibsiicd O 30 R 2 

Compensatory costs 
See Cost 
Compromise 

—Agieement after decree as to mode of payment 
under decree 

fa) Agreement— After decree m money suit 
that amount decreed should be pail by 
instalments or payment should be post 
poned O20BUN3 

— ■Agreement to be bound by oath 

Oath 

— • Appeal compromise of 0 23R8N23 

(a) Compromise decree in appeal 0 41 B 21 N 2 

(b) Power of appellate Court to pass comp .-muo 

decree 0 S3 R *' N ^ 
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Compromise — (ConftJ ) 

\ward based oq 

(a)\alidity Sell 2 P 15 IIS 

Compromise deoioo 0 2S It 3 

(a) Amendment 

See also Ainendment 

(i) CoDsent decree vanatiou ot, by consent 
o[ parties — Amendment S 152 N 16 

(b) Circumstances Titrating compromise 

(i) Consent decree — LScct — Whether it 
legalises the transiction opposed to 
statutes 0 31R5NS 

(c) Construction of 0231132133 

(i) Mode of S 47 N 77 

(d) Enlorcement of 

{i) Mode of 

(a] Compromise decree for execution 

of document O 21 It 34 H 3 

(b) Compromise includingmattersuot 

relating to suit — Mode of eu 
forcing terms of compromise reU 
ting to suit O 23 It 3 H >9 

U) Suit to enforce rf and when ties 
S47N2;023R3N27 

(q) Exoculron ot 023 It 3 N 27 

(i) £xek.utiDg Court, ponet of, to go bo 

hind decree 

(a) Comprcmise— Decree on— Matters 
not coiered by suit included in 
decree— Eflect — Power of osccut* 
log Court to question decree 

8 S3 N 3 . O 23 R 3 N 27 
(ii) Compromise — Legality Com* 
promise decree giving effect to 
unlawful eompromiss— £3ect — 
Eie''UtiogCourt, whether bound 
to execute such decree 

O 23 R 3 N 27 

, (c) Compromise decree— Compromise 

opposed to public policy— Power 
of executing Court to entertaiu 
objection S 47 21 30 

(d) Compromise decree, validity of— 
Execuiiog Court's power to en- 
tertain question as to S331I8 

(ii) {Mtscsllajicoi}) 

(o) Consent decree, on mortgage, for 
money — Whether mortgaged pro 
perty can be sold in execution of 
such decree 0 34 R 14 N 14 
|6) Sale m — Whether altvchmeut 
oecessiry O 23 B 3 N 27 

(f) Form and contents O 20 R 6 N 2 . 

O 23 R 3 M Id 

(i) Compromise decree whether can be 

declaratory O 23 B 3 N 10 

(g) Fraud or mutako 

(ij Consent decree — Fraud upon Court— 
Power of Court to summanty loes 
tigato question of tiaud S 151 N 6 

(ii) Flaw due to mutual mistake, fraud etc 

—Remedy S 152 N 16 

(lit) Fraud — Rights of judgmeot-debtoc 

SOB Cl 

— tifndu father, compromise decree against 

See also lltfdu father 

(a) Jurisdiclioa oi Court 

(i) To pass decrea on compromise where 
claim 13 beyond its jurisdiction 

O 23 B 3 N 17 


Compromise — Hindu father, compiomise decree 
against— (Co«W ) 

(Ij) Meaning of 

(i) Consent decree — Meaning of — Agree 
meat to bo bound by oath of thud 
person — Decree passed on such state 
ment on oath — Efieot S93N16 

(c) On whom binding 

{i) Compromise — Decree on — Persom 
bound by O23R3N20 

(il}P 


bound S 47 N 17 

(d) Parsing of 

(i) Procedure as to 

(a) When can be passed — Stage at 


ther it should be passed sinml 
taoeousJy with the oederrecota 
mg tho compromise 0 23R3N 19 
id) Proof of compromise— Mode of 

^ 0 23B3N6 

(n) 


(f) Power of Court to dolerniine factum m 3 
validity of compromise before pagsiogdeBree 

023Rd2I6.041BS2N3 


of minor 033B»N3 

(u) Compronisso — Dispute as to—-'Pov-et ana 
duty of Court to determine ^ . 

0 23 B 3 N 6, 8 

(g) Scope of „ . 

(i) Compromise— Decree on — Decree to m 
confiued to matters covered by sU””" 
Principles 0 23B3NJ8 

(u) Compromise- Decree on— Where co 
promise includes mattore oalsido M 
—Procedure O 23 B 3 N 18. W 


(h) Setting aside of 

See also Decree — Selltaj aside — 

Mine decree , , 

(i) Application for — On tho ground tli« 

applicant was not a party to the co 
promise— Whether can be 
application to set aside ex parte , 

(ii) Grounds for 


tvj Proccaure 
(vi) Bemcdiea 


' 3 931115 
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Compromise — lliudu iatlier, compromise dectoo 
against — Setting aside of — (Co'if f ) 

(vii) Suit for SOON 15 . 

()} Term of compromise not embodied in decree ' 
—Effect 

IV bather the term of compromise can I 
be enforced S 39 N 8 0 23 R S N 17 
0) Titno fixed by— Extension of 
ica afso Tima— Ertensioii o/ 

(i) In mortgage suit power of Court to 

extend time O 84 R2 N 18 

(ii) Compromise— Decree on — Time fixed 

by for payment — Extension of by 
Court S148N8 

O 31 K 7 N 13 O 34 B 8 N 7 

(fe) l^ftserflanro 1^) 

(i) Compromue — Decree on — Liencli of 
termsof compromise urbether restores 
parties to po&ilion before decree 

O 23 B 3 N 24 

(u) Compromise — Decreoon — Opp siuon of 
tbit i patty— EQect of O 23 R 3 N 18 
{uil Consent decree — Eflect — WbclUer 
operates as ret jud caia SUN IH 
S ' 6 N 15 0 23 R 3 N 24 
(1\) Con ent decree— Nature of 

S 113 N 3 S 152 N 16 
(t) Effect S 11 N 111 O 23 R 3 N n 

(» ) S ture of— Only •» contract with a 
c mmand of a judge added 

S2(2)N2 023B3N 24 29* 
(til) Tet Doctrine whether ap 

piles S 11 N C3 CU 114 

(viii)Jet judteata — Relief asked for lu 
pluat but not expressly „ranted by 
decree— Eflect SUN 123 

See alfo Het ludietta 
—Conditional ooaspromi*e 

(a) Compromise to become absolute on decision 
of suit on I sues submitted by agreement 
in a particular mao er 

O U B <3 N I O 14 B 7 N 2 
— Confeesion judgmout on 0 15 B I N 2 

—Consent to abide by dcci'ion of Court effect of 

ScU2PlN22 Scb2PlONl3 

—Consideration for 

(a) Agreement underlying deciee wbit con 
8tiiuie« SJffNlo 

DscTca adjusiment ol 

(a) After it L-is teen attached under another 

decree O 21 B 53 N 11 

(b) Compromise — Adjustment of lecree — 

Meiniof, of O 21 R 2 N 6 

(c) Compromise— Fxccution proceedings — Oral 

adjustneotof decree — Admissitihts and 
salidits 021 B2N8 

'Execution of drereo agreement in bar of 

(a) Agieenicnt in t ic of cxccntion of decree to 

bo pas od — Effo t O 23 R 3 N la 

(b) Compromise — pre decree agreement in bar ' 

of execution — Lflcct O 23 B 4 N 2 I 

—Execution proceedings compromi e of 

0 21 B2NC 

See aho i xeeultnn — Co» iproi use of execution 
prccecdxnjt , 

hxeeUxon — Uyitifn t tif sattsfacluin 
or paj/iHC>i{ ojl rj Co trt 

(a] Applicability of provisions as to O 23 B 4 

(b) Decree supersodod by agreement — Decree if 

can be executed S 38N 5 


Compromise— Execution proceedings compromise of 
— {Contd ) 

(c) Whether executing Court c »u add to or alter 

decree by consent of parties S 39 N 6 

(d) Certification of satisfaction O 21 R 2 

(e) When cerlification not necessary 

0 21 R 2 N 23a 

Hindu )omt family compromise on behalf of 

See i/indw yoinf /amify 

Lawful compromise 

(a) Meaning oI—Legility — Instances of lawful 
and unlawful compromises 0 23 R 3 N 8 

Meaning of 0 23 R 3 N 2 

(a) Abandonment of issue — Whether compro 

mise 0 32R7N11 

(b) Vgreement between parties that on decision 
of certain lasues stated by them suit must 
be decided in a certain manner 

0 14 R6 7 

(c) \greement not to disp ite award of arbitra 

tors— Whether lawful compromise ol suit 
O 23 R 3 N 18 

(d) Agreement to bo bound by oath 

0 23R3N10 OS2R7N10 

(e) Agfeement to refer di'pute to third person— 

When amounts to compiomue 

0 23 R 3 N 3 

(f) Agreemeut to refer to arbitration- Effect of 

8 8')N4 0 23 R3N9 

(g) \grccment to refer to arbitration— With 
regard to pending suit— Whether end when 
can be treated as adjustment of suit 

S b2I> 17173 

(h) Award of arbitrators— Effect of 

0 23 R 3 N 9 

(i) Agreement not to let in evidence but to 

allow Court to decide after making local 
lo'pectioo- Effect Seh2BlONl3 

(]) Agreement to esteod time given by prclimi 
uary mortgage deeree for paymci t of money 
O 23R3N 4 

<k) 8 binissioD to award O 23 K 3 N 9 

(1) When H huu c m be « id to bo coropromi cJ 
O 23 R 3 N 7 

(m)Mhat agreements amount to tompromisa 
I 23R3N7 

1 leave of 

““o32R7N9 

Minor compromise on behalf of 

See «} 0 3/1 tor 

(a) Decree aguasl xtiuor SLttiu„ aside— EfTc t 

O "T U N 20 

(b) Whether guardi a n re tie I om iigrce 

inent alter eiiie in i o u iprom a before 
decree is pi ed on it O S’ R 7 N 3 

(c) Ex« utioi 1 oceedii c — adjustment of dc 

creo on boh ilf of m nor— Lt vie ol l-ojrt 

O 21 It2N 11 

(d) Compromi o with minor — Decree on com 

promise— Effe t 0 23 R 3 N 24 

(e) Consent or igiecffloot by next friend or 

gaardun— When bind* inmor S 147 

(f) Leave ol Court 

(i) Ah=.onre of— Effect 0 32 B 7 

(ii) Necessity for S 117 N 4, 0 32 R d 
(ui) W hen consent or agreement is by next 

friend or guardian on behalf of person 
nndet disability SI 
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Compromwe— ) 

— Almor compromise when minor is pari; to snit 
(i) Compromise only between adult parties— 
\\ hetber leave of Court necessary 

0 32 R 7 N 2 

— 1 trsou under disability compromiso on behalf of 

(a) Leave of Court for compromise to do express 

3 147 N 5 

(b) Consent or agreement by next friend or 

guaidian — When binds person under dis 
ability S 147 

Preliminary decree compromise of suit after 

(a) Compromise — Adjustment of suit after preli 
miuaiy decree — Principles and procedure 

034R5N 14 

(h) Compiotnise — Administration suit — Gompro 
misc— After preliminary decree — Whether 
legal O20R13N7 

Proceedings that can ha compiomised 

(a) OuaroiaDship proceedings O 23 R 3 N 14 

(b) Probate proceedings wbother can ba com 

promised Preamble N 2 023R3N1I 

(c) E gbt to comiromue «uit Whether exists 

in representative suit under 0 1 It 8 

O I R 8 N 23 

(d) Suit lelating to public trust whether can bo 

compromised S81N29 

(e) What proceedings can be compromised— 

Pcoco^dmgs (or tinal decree 0 23 E 3 K 4 

(f) Whether proceedings for setting aside cxe 

cation sile on ground of iriegulanty or 
fraud can be compromised 0 it B 20 K 2 
Provisions as to applicability of 

O 23 R 3 K 3 to 5 


(c) Poucc of Court to record or to refuse to re 

cord compromise apart from 0 23 R 3 

S 151 N 2 

(d) Power to postpone decree after recording 

compromise— Inherent power S 151 M 2 

(e) Stage at which comjromise may bo recorded 

O 23 B S N 17 

(f) When Court cannot refuse to record the 

compromise O 23 R 3 N 17 

— Eegistration if necessary O 23 E 3 N 25 

■ ■Revenae Court proceedings in 

(a) Compromise — Applicability of provisions as 
to Revenue Courts 023R3N3 

■ -Special case statement of for decision of Court 

by agreement 

(a) CompLomise—Statemeut of special case for 
decision of Conrt — Principles and proce 
duro 036 BIN 1 

• ' Stage at which case can be compromibed 

(a) Compromise ponding arbitration 

O 23 B 3 N 13 

(b) Dismissal of appeal for dcfaalt— Whether 

thereafter case cau bo compromised 

O 41 B 17 NS 

(c) Whether compromise can bo recorded after 

reference to arbitratiou S'*b 2 P 3 N 8 
—Stamp for 

(a] Compromise of suit — Stamp (or 

O 23 B 3 N 26 

■ Valuation agreement as to 

(a) Parlies wbeibcr cau consent as to the 
valuation lor the purposes of jurisdiction 

S 96 N 18 


Compromise — (CoiiiJ ) 

—Vitiating ciicumstauccs 

(a) Compromise — Consent decree on mortgage— 

Mortgage opposed to statute and therefore 
invalid — Elicct of consent decree 

0 31 R5N 6 

(b) Compromise — Fraud— Inherent power of 

Court b 151 N 5 

(c) Compromiso brought about bj fraud or nn 

duo infl Jence — Remedy 0 47 R 1 N 23 

—Who can enter into 

(a) Agent 

li) Compromise by igent — Validity 

0 47R1N23 

{ill Compromise— Agent power of 

O23R3N20 

(b) Hindu widow 

See also Httulu utdoio 
(i) Compromise by Hindu widow whe 
ther binds reversioners SIIN6S 

(ii) Compromise by Hindu widow — 

ther binds estate 0 23 R 3 N 22 

(c) Legal pcacluioner 

See also Legal pracMioncr-^AuthoTilyoJ 
(i) Legal practitioner —Authority of w 
compromise 03«4Ni 

(ij) Compromise by legal 

behalf of client 0 3 B 4 N 3 7 


(iv) Compromise— Who can coDseQt”^!®*. 
der— Consent by pleader o®*.*®^*^*? 
in case- Inherent power S 181 f >» 

(d) Whether some parties to the suit alo?® 
compromito OJ3B3S*" 

— {Afisrellrtneouj) , . 

(a) Oompromisc- Effect- Fee received by »g 

practitioner if should bo refunded laca 
of comprom ae before trial ,i in« 

(b) Compromise— Legal practiuoner 

client to compromise in derogatum o 
rights— Propriety 0 3 R 

(c) Compromise oot communicated to the uo 

— Effect— Withdrawal of salt 0 23 ® ^ 

(d) Compromise— Offer of— Refusal 

Disallowance of costs M 

(«) Compromise — Payment into — 

amount in satisfaction of plaintiff 

(f) ComDromiso— Rejection of by 

— Whether compromise can *S**“ w g 
m execution 0 23 R . 

(g) Compromise— Satisfaction by defeouaa 

plaintiff — Meaning of 0 23 B 3 , 

(h) Compromiso — Satisfaction of »» ig 

third person— Effect 0 23 B 3 R ^ 

(i) Compromise- Sigoaturo q®>jC 

ture of party — Effect O 23 R ■ 

(i) Compromiso — Statement of quest , 

fact or questions of law by 
parlies for decision of Court O ^ pj 
(It) Compromise — Sail based on n "6 

suit— Maintainability O 2 « 

(1) Compromise — Whether parties can _ jjjj 
alter compromise of suit O 1 2 . ^ 

(m) Consent order- Appointment *■. . <^0^ 
Whether party consenting precluaea * 
impugning Receiver s “drainis^rati^ 1 N 4® 

In) Consent order m claim proceeding j 

ing Court- Effect 0 21 » 
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Compromise— (ViSffl/fl’i con j)“{coi4<d) 

(o) Co pUmlills— Ouo compronusiuR with de 
fend ml — \Micther other can (.ontmne 
^ult O I n 10 X 18 

Compromise decree 
6ce Comiioinist 
Concise statement 
Sei FUaJtna 
Conjugal rights 

heealso Jlitsland ntid ui}e 
Viirna je 

— — Lnforcement ol — Suit for is cue of cimI n iiure 

SON 28 

• Restitution of— Decree for— Mode of enforcement 

O 21 R 32 N 4 

6<e afso trceiifiOH 

• Restitution of— Suit for— Cause of action what 

constitutes S 9 N 23 , S 20 N 2C 

Restitution ol— Suit for— % atuation method of 

S 15 N 7 , S OG N 18 

Consent decree 

See CoiiiproiHise 

Consolidation of suits and other proceedings 
See Pr<ie<ice-“Cn« WirfrtJinit 
ippeal 
Suit* 

•"—Court fee 

Sm Court /ee—CoHsoh lation c f smU i r appeals 

Contempt of Court 

— Arbitrators authority of coutemptof bcb2P7 
•^—Arrest for 

(a) Whether parties etc goiug to attcodiog at 
or returniug from Court are etempt from 
arrest S 135 N 3 

—Disobedience of order 
See Order 

High Court power of m legtrd to 

See also litjh Court 

(a) Arrest for contempt of Court of person in 

Moiussil br order of High Court when 
legal S 136 N 4 

(b) Committal for contempt— Power of High 

Coart 011B21N2 

(c) High Court s power to punish for contempt 


L P (CtJ) Cl 11 N 2 

(e) Powoi of lIiRb Court outside locsl haute of 

oiigiual jurisdiction LP (Cal) Cl ION 2 

(f) Power of High Court to enforce obedience 

of Its orders by imprisonment for dis 
obedience 0 30R1N18 

(g) Power of High Court to punish for contempt 

of Court O 30 B 3 N 6 

Oort of Ind Vet S 107 N 16 

Inherent power to punish 

(a) Contempt of Court — Punishment — Inherent 
power S 151 N 1 2 6 

—Power to imprison for 

(a) Nature of S 53 N 8 

What constitutes 

(a) Failure of witness to comply with sumt^ona 
— Power of High Court to proceed for con- 
tempt agnmst witness 0 IG It 12 N 1 


I Contempt of Court— VS hat coustitutos— (eo i/f) 

(b) Breach of injunction 

(i) PuDishment £oi O 09 B I N 17 Is 

(c) Disobedience of temioraii injunction 

O 3J U i N (. 

(d) Instances of S lol N G 

I (e) Interference with lights of receiver — Right 

to apply for piocess (or contempt 

0 40 B 1 N 60 

(f) Suit against i eceiici without leave of Court 
0 40 R 1 N 31 

(g) W hat amouuts to — Notice by pleader asking 
opposite side to withdraw plea on pain of 
drastic action O 3 B 4 N 13 

(h)Wbat IS — Agreement with receiver appoin 
tod by Court 0 40 B 1 N 31 

Who can apply Cot piocess for 

(a) Application for — Who can make — Receiver 
whose possession is interfered with 

O 40 Rl N 34 

Contract 

See also Promise 
-Breicb of 

(a) Suit (or damages— bplittin, of thim— Rulo 
agaiost—Lilect 0 2 B 2 N 10 

I (b)Suit to restrain- Power of Court to grant 

temporary injunction m «ucb suit 

O 89 R 2 N 3 

In restraint of trade or profcssiou 

(a) What IS 0 39 B 2 N 3 

(b) Brench of contrxet— Whether lujuuction 
will bo issued to restcaiii such breach 

0 83 R 2 N 1 

— Co promisees 

(a) Suit for speciho performance b> some alone 
— MaiDtamabilit} 01 B ION 23 

lb) In favour of two or more persons— Suit on 
contract— Doth of one of the promi<oeB— 
Impleading of legal repcc<eatati\es— heces 
sity 0 SO B 4 N 1 

— Illegal contiact 

(a) Contract Act b 21— Suit to enforce conlricts 
opposed to S 23~ M iintainability S 9 N 58 
(b) liistauces o( B 9 R 58 

I doiui liability uudei 

' (a) Joint contract — Decree against one joint 

contractor ROecV S 11 N G& 

(b) Joint liability under cxpHined 

a r R t; N 1, 2 

(c) Liability uudei — Co contractors — Whether 
decree against ono co contractor precludes 
auit against other co contractors 

O 1 B6 N 0 

(d) Suit on — Joint contractors — Successful do 
Ccaco of one whether enures for benefit of 
other O 8 R 2 N 7 

- — Minor contract by 

(a) Validity— tgreement to refer to arbitration 
by minor Sv.h 2 P 21 N 4 

On whom binding 

(a) Agreement to refer to aibitration 

Sch 2 P 21 N 4 

Power of Court to go behind contract 

(a) Of patties — Power of Court to order that 
payment of money decreed should be po>t 
poaed or hould be made by instalments 
O 20 R 11 N 2, 3. 4, 5 

Undue influence 

(aJEssentuIs 0 0 
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Contract— (CoiU I ) 

Validity 

(a) Contract pie<.ludiLig pirty !iom iiupeusbing 
\ ilidity ot award — Efieot Sch 2 P 15 N 7 

W lio cm be promisee under 

(i) \\ bother village commuuit) or other such 
fluctuating bodj lvii be promisee under 
contract O 1 R 8 N 3 

Who can eatorco 

(a) Right of third p»rt) to ouforto — Covenant 
by purchaser from mortgagor to pay oQ 
morioagCQ— Right of mortgagee to enforce 
covenant O 31 R 6 N 4 


Contribution 


—Co judgment debtors 

(a) R ght of one to contribution by others — 
llode of enforcement — Whether suit or 
execution S47RS 42 

Procedure 

(a) CUitn lor b> dclendauts against any person 
— Proceduro where such cldim js made— 
Po^^er of High Court to make rules as to 
S123 

Right to 

(a) Charge for —One of setoral co mortgagors 

redeomiQg outue mortgage— llis rights as 
regards the shues of others 0 3l R 15 N 4 

(b) CUimaot, whether entulod to miorest 

8 dl N 10 

(e) For costs paid under joint decree S 35 H 31 

(d) One of several co sharers paying onlito 

Cioverument revenue— His right against (he 
shires of others 0 31R15R4 

(e) When aiis-s 89N31 

(f) Who is onlilled to payment by receiver— 

\\ hetbei true owner can claim re iiuburse 
meat fiom third patty of such payment 

O 10 B I N 29 

Suit for 

(a) By one of several judgment debtors who gets 

an interest in the decree 

0 21 RIG N 10. 17 IS 

(b) Joinder of causes of action O 2 R 3 N 8 

(c) Whether cognuablo by Small Cause Court 

S 102 H G 

(d) Whether lies by one of several judgment 

debtors setting aside osecuuen sale bydepo 
fait 0 21B69N31 

Conversion of proceedings 


flee Praclico , 
Siitl 


Co operative Societies Act 

Award of R’gistrir under — Eseoution of award — 

Power of executing Court to go behind award or 
qu'^ation its vail lity S SS N 8 

— Award under— Enforceincnt of — Applicability ol 
S 47 S 17 N 3 

Co operative Society 

Whether entitled to priority over others S 73 N 19 

Coorg 

Judicial Couimiisiono' of— Court of- Power of to 
miko rules as to pro.aJure of itself and Snbordi 
naio Civil Court 8125 

Copyright 

— InltiQgement of— Injunction lestraiu ug 

O 39 It 2 N 4 

(a) Sait tor damaisa — Turisdi tion — In wh^t 
Court suit IS to bo lustiiutoi 3 16 113 


Corporation 

See also Company 

Adtuissioa by oJIicer of 

(a) binding oilect on corporation 0 11 R 5 N 1 
Decree against 


decree S 151 HI 

—Foreign Corporation 

(a) Suit by or against— Mode of service of procesi 
0 29 B 2 N I 

(U) halt by or against — Who can sue and doleoi 
0 29 BINS 

(o)Whfltis 0 29R1N2 

—Meaning of 

(a) Corpoiatlou by prescription — What^i^ ^ ^ ^ 


0 29 B2I^,f 

S SON 91 


0 25 bin* 


a whom to ^J 
0 llBSNl 


(0) Whether a foreign state is a Corponitioa fof 

the purpose of deliaetmg interrogaiones 

‘ OllRsNI 

(d) Whether it IS "parson” within meinicg ®| 
0 1 R 3 0XBSN3 

—Place of husino^s 
(0 What IS 
(b) winch IS 

— Ro«idenco 
(a) What IS 
—Suit by or against 

(a) Delivery ol Interrogatories < 

mado 

(b) In who>e name the suit should be .... 

0 29 B1N23| 

(c) Power of Court to direct personal atwndaa 

of principal officer 0 aa 

(d) Procedure 

(e) Bopro^enlalion of, question is to— '“'iholw 

on© of misdescription of P^^q^RIONS^ 
(0 Service of process, mode of ® ^ * 

(g) Temtorul jurisdiction S 

(h) Verification and signature of 7 

whom to be made 0 29 8* 

(1) Whether order for discovery 

..a,naoorpQr-,l,oa O 1 1 Et 
(l) Who can sue and defend 0 29 K i 

— (ATMcellanenui) m 

(a) Corporation officer of whether cnu 

roiuued to file affidavit of « ig 

OURfl2*^3Wi» 

(b) Corporation — Temporary R 1 

(c) Corportion— Trading 4 

(d) Corporation — Whether can ® i? f jr lO 

pauperii O 33 i 

Co sharer tu SI 51 

Co heirs, if "claim under each other” S UN ■ 

Co tenants— Whether claim from each othor^ 


bulls 
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Co »horer— iCuh/cI ) 

Right of, to "iiplj to set aside e\«-utioa bala 

uodcr decree -icaui't mothpr co sharer 

0 21 R SJ N IS 

Right o£ oue of sc\eral co sharers to sue for 

damages in rcspc>.t of injury to his share 

O 1 n 8 N 6 

Right of one of seieral co sharers to sue for 

ejectment of trCspaiscf 01 1^8 516 

Suit by CO owner — Nceo'->arv aud ptoper parties 

OlRlONlS 

Suit by, for reul — Ncce^'ary and ptopor parties 

O 1 R 10 N 20 

— Sait by one CO sharvc against another for profits 
— M beihec of small esuae nature S 102 N 10 

Suit for accounts and profits agaipat co sharer 

nheiherbars sui a-'amst him as linibardar for 
profits 02R2N21 

Suit for profits bT ilaiotifis in le peel of his own 

share whether birs suit hy him as AaNiimee of 
profits due Vo another co «harer O 2 R 2 N 21 

belhet one can sue on bah ilf of all 0 I U S N 8 

—Whether one to sharer is teprescuutive of an 
other S A? N 17 

—— Whether pioperty in po«se «ion of co sharer tan 
be made subject of appointment of reccl^er 

O iO R 1 N 15 

—Whether temporary injunction can be issued 
against him O 30 R 1 H 13 

Ceils S 35 and Notes 

See also Leial praetUionor — Costs 
<>— Abatement costs on 

See afro Ijafsme t(— Cosf> 

(a] Abatement— CoalB when may bo ordered to 

be paid oJt of estate of de eased S 3o N 2t 

(b) Abatemei t of appeal — Poncrof appellate 

Court to award costs on abatement 

0 22 113 N2l 

(c} Abatement of suit owing to failure to sub 
stitute legal icpresentat Tes of dofendAuts 
— NNhcther tue legal representasivos can 
come in and ash for costa 0 32 U 4 N ZQ 

(d) Costs on abatement of suit S3pNlC 

O 22 R 3 N 24 

Idjoaruineot cast» of S35N5.0 17RlN5b 
SiS also IJ 0 «rti 1 e if 

(a) Power to "’rdi.r when ca>o is poUponed 

owing to non apjearaoce of dclondanlon 
dates fiioi ml » hen su>.h non appearance 
is due to plaiiilin s delault O 9 B 6 

(b) Order for jayiiient of eo-.Vs within ceruiu 
time — Eefault — fatnlicg oil of defence 

S 151 N 1 

Administration suits S 3o N 17 , O 20 It 13 N 7 

Admiralty and Vice Idmiralty cates 

S 3o N 1 1 Preamble N 2 

\fBdawt costs of 013 It 3 

Against whom may bo granlod b 35 N 9 

(a) Liabll l> ol persons 

to Added as parties in appellate stage 

O J R 10 N 39 

(ii) Vdded as parties on ground that they 
encourage jlaintiJ to bring suit 

O I It 10 N 38 

(ill) Continuing appeal after tciog substi 
tutcJ on tcvOid under O 22, it 10 

S 95 N 2d 

(it) Not on record as parties O 1 R 8 N 22 


Costs — Agaiust whom inaj bo gi iiited— Liability of 
persons— (ConfJ ) 

(b) Litigation conducted through anobher— Real 

parson to pay costs & IjI n c 

(c) Parlies tanged on game side— Order for cojts 

enter se S35N9,01RlNl 

(d) Bemoral of suit from file on account of itg 

being by minor plaintifi without next 
fneud — Who is liable for costs 

0 32 R 1 N 4 

(0) Secretary of State liability of S 35 N 15 
(f) Stranger to suit — Whether can be ordered 

to pay costs S 3o N 9 

tmeudment of decree m regard to costs 

(a) Award of costa by decree in case nob autho- 

rised by judgment — Effect 0 20 R C N 7 

(b) Costs — Direction as to — In decree contrary 

to rules— Amendment S 152 27 G 

(c) Inadvertent omission of direction as to costa 

— Addition of direction — Amendment of 
decree S1S2N3 

— Appeal costs of O 41 R 33 N 3 

— — Appellate Court powers and duties of, m regard 
to 

(1) Costs provision as (o in appellate decree 

0 41 R 15 N 3 

(b) Power to varj order as to LOats b 35 N 3 

— -Applications costs o! 3 85 N 4 

(a) Limitations to Court a d sviotion in regard 

to costs of I iterlOvUtor> eppliLatiODs 

S85N4 

Apportioumeut of 8 35 N 0 

(i) Disposal of 8 DC on dopo it iii Court and Us 
acceptance b7 pldiiitiff tn full saiisfaetiou 
of hi4 claim 0 21 R 4 N 2 

(b) PlaioliS partly succea>fjl— Order for costs 

against him should not be such as to make 
him liable to defendane for more than what 
bo would recover under tliedecree b 35 N & 

(c) Tower of Court b 35 N 6 

(d) Severat parties S 35 N 22 

— ArbiUaliou proceedings eosliof 

S3 N 2 U Seb 2 I' 13 and Note* 

(a) AppUcatiou to hie award— Do c», scale of 

S 35 N 

(b) Arbitration proceediugs out of Court costs of 

S3j N4 


— —Attorney costs of 

(a) Mlorn'-y and client— Rights i iter s» 

S 3o N 4. 20 

(b) Prnrity— Right of mortgigor in niorigiga 

»uu to deduct co«ts ai/owed co liiin Icon 
tnortgaga inoiioj— VVbose cliim loirecail 
atloroey s cUiui for costs ur mort^igorH 
cintm O 34 U J V 2 

(c) Recovery from estate of minuc p irty 

O 32 ft 1 N n 

Calculation of O 20 R G N 7 

(i)Separate Items of claim — Costs of eath item 
may be separately ordered b 35 N 20 

(b) Taxed costs — Courts power to order j aj 
meue of a iiaei sum insloiJ ol taxed costa 


a 35 N 5 


proceeding OilRulN^ 

Collector, Uibibty of m land acjuisUian j ro 

ceedinga S 3.5 N i 



3300 


Glneral Indkx 


Ci>st»— {CoiitJ ) 

Compensatoc? costs S35A 

{■}) AppelJato Court's power to grast 

S 35 A N 2, 3 

(i) In case of vexatious or ftlse claims 

O B 33 

(b) (Uwcc^iaiieoKs) 

(i) Id respect of lal^e or vexatious claims 
or defences S35-A 

Couduct of parties 

(a) Both parties guilty of had faith — Proper 

ordcL to make &35N6 

(b) Conduct of parties before and after suit — 

Efleot S35N5, 20 

(c) Misconduct of parties meriting adverse order 

as to costs — Instances S 85 N 5 

■ Consolidation of proceedings 

(a) Consolidation of suit in Privy Council ap- 
peal— Costs ID case of O 45 R 4 N 4 

■ Construction of decree in regard tocosts S 3511 3J 
Contribution right to in respect of costs 

(a) CoDlubution to costs of execution S 47 N 12 

(b) Joint decree against several persons — One of 

them paying oS costs decreed— Uis right to 
conttibuiioQ fiom others 8 35 N 31 

—Costs out of estate 

(a) Costs— When may be ordered to bo paid out 

of estate 

(i) Probate cases S 35 K 23 

(ii) Administration suit S35>i 17 

(ill) Minor, suit by or against S 35 M 19 

(iv) Partition suits S 35 N 21 

(v) Partnership suits S 35 N 22 

(b) Order for, how to be oofotcod 8 35 N 37 

(c) When may be ordered 

& 35 NIC IS. 8 112 N 8 

Court guardian, costs of 0 o2 R 4 N 9 

D images, costs by way of 

(a) Costs, when may be awarded as damages or 
compensation 8 35 A N 2 

Day, costs of 

(a) Costs of the day, order for — Enforcement, 

mode of S 36N 4 (1) 

(b) Order lor payment of costs of the day to the 

oiiposilB side — ^YheCher the costs may be 
deposited m Court O 21 R 1 N 3 

Decree not granting 

(a) Costs — Decree silent as to — Power of execut- 

ing Court to award costs not specified in 
appellate decree of affitmanco, by referring 
to lower Court's decree S 38 N 5. 8 

(b) Costs not included in decree — Power of exe 

cuting Court to award such costs 

O 34 B ION 7 

(c) Costs— Right to recover — Costs not specified 

in decreo O20R6N6 

Disallowance of 

(a) Coats— Successful party — Disallowance of 

costs — Grounds for SUN 103, 8 35 N 5, 7 

(b) Coats, liability for — Suit by minor legal 

representative of deceased cieditoc — Zaa 
bility of defendant for cost< where minor 
does not produce succession certificate or 
letters of administiaion O 32 B 1 N 9 


Costs — Disallowance of — (Coitid ) 

(e) Improper valuation of auit by pliiatifl- 

Orderfor costs against plaintiff S 15NS 

(f) Instances of cases where costs may be du 

allowed S 35 N 5 

(g) Right of successful party, to costs— Excep- 

tion to general rule — Decree confirmed w 
appeal on grounds other than those relied 
on by lower Court — Respondent refused 
costs S 112 N d 

(h) Successful party — Disallowance of costs— 

Reasons to be given S 35N' 

(i) Suit based on immoral contract S 35 N5 
Discretion as to 


ther applies S35N5 

(d) Provisions of law limiting discretion of 

Court— Instances 

(e) When Privy Council will interfere S 35 N Sa 
—Execution for 


—£x parte proceedings 

See aha JCx parte decree— Cosii 
(a) Ex parte decree — Whether pUmtia d' 
tilled to costs 8®®" 

-Ulustrative cases r, n. v 26 

(a) Suit against Government ° v id 

WSJlllor.ocounH I’JSS 

(e) Suits for construction of Will 

(d) Suits under Presidency Small N 3 

Act 

(e) Suit under 8 92 relating to Public »{n 


(f) Summary suit on Negotiable Instiur^eat ^ ^ 


and exceptions thereto 

n 00 ii Oi , I 

(b) Costs — Duty of Court to decide ggjNf* 

parties should pay , “|,. 

(c) Costs — Factors aOecting burden of g gj } 

(d) Costs— -IccaunC suits 

(e) Costs where each party is partly 

Q 35 N ^ 

(f) Successful patty— Moaning of 

— Interest on ® 

See aUa . Interest. s 114 ^ 

(a) By way of restitutiou o, U 

(b) Decree silent as to— Lflect 0 34 B 

(c) In mortgage suit S35 

(d) Power of Court to grant 

— Interp'"'’'’''' ■•"tt -n 

(a)P . I 


ween parties — oosts 
stayed 


OS5B® 
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Cotti— {Cc»i/J ) 

—Interrogatories, cost-, of S 35 N 2 . O il R 3 N 1 

(a) Successful xurtv— Order for costs of int iro 

catones improperlT esliibited by him ( 

0 11B3 

lutetveuor, costs of S 35 N 5, 17 | 

Legal practitioner, liabilitj of, for costs 

{a) Liability of pleader — Where ordei is j tssed 
without nest friend or guardian for minor i 
O 32 R o N 4 

(b) Solicitor, when pci-oiially lul.le for costs 

S 35 N 9 I 

(a) Costs — Lieu for ^ lu faaoui of pleader — | 

Lfiect of allocriug defendant s claim of set 
oa O 8 R G M 16 

(b) Co'ts — Lien for — Solicitor s lieu 

S 35 N 33 O 3 R 6 N' IG 

— Matrimouial caii'cs 

(a) Costs 3 3oK13 

(i) Diiorce la-c S 35 N 13 

(lO Successful parta — Wheu ma> beotdered 
to bear cost of other side— Matri 
raonisl causes S3aN13 

Meauiug of i 

(a) Costs— Court foe paid on put ofilaim subst | 

fiuenth withdrawn if maa be allowed j 
S 3o N 2C I 

(b) Co ta— Diet money of witne^e' "ben ina' 

be alloaycd S 35 N 2C 

(c) Costs— Espert sfecs. whether maa be allowed 

S 35 K 2C 

(d) Costs— Pleader a fees— Actual fees luid when I 

may be allowed S35N2G 

(e) Costs— Stamp duta paid bv mixlike if can 

be allowed 8 35 N 2C i 

(f) Costs— Traaollmg e\pcn«cs of witnesses if I 

may be allowed S 35 N 26 ' 

(gj Costs— l^niieccssarr matter lo reeord— Costs 
if may be disallowed S 3o N 26 

(h) Costa— What it include*— Cost of printing 
records and tranamitCiug them to Eogland 


^—Meaning of expressions 

(t) slloiroJ With costs 

(b) Appeal dismissed appellant to pay 


R15NU 
ibsislcoce ' 
lot sub 

O 21 R 39 
Sa5W3£> 
costs I 
S 35 N 39 
39 ' 
39 
4 

* I 


S35N4 , 

(h) 'Costs to abide result 8 35 N4 

(i) Costs to bo costs in the cause 8 35 N 4 ' 

Ij) ‘Costs to follow caent 8 35 R 7 

(k) ‘ Costs to follow the erent ' S 35 N 4 

(l) Usual costs and interest S 35 N 39 

—Minor liability of 

(a) Costa— Liability of minor plamtiS who on 
Is to 
2R12 , 
>N19 I 

, u . whe 

ther may bo ordered to be paid oot of 
estate of minor S 35 N 16 


Costs — Jliuor, suit by or against— (Co i/if 1 

(b) Costs liability for, avhere suit is hied ou 

behalf of minor aaitliout neit friend 

O 32 R 2 

(c) Costs of axiplication for remoyal of bis name 

from array of plaintiffs by minor co plain 
tiff on attaining majority 0 32 R 13 

(d) Costs of giiaidian of minor — Liability for 

0 32 R 4 

^Ulorlgago suit relating to SSSIa 2 0 31 R2 Nil; 

0 34 R ION 3, 4, 5 7. 8* 

(a) Costs — Pei«ouul liabilitv for — Of puisne 

mortgagee in suit on mortgage 

0 34 RC N 15 

(b) Costs-Scale of O 34 R ION 3 

(e) Costs allowed to mortgagor — Right of 

setting It off against money due under 
mortgage 0 34 R 9 N 2 

(d) Costs — Under foroclosuie decros — Costs 

awarded to defendants — Execution for 
costs O 34 R 3 N 12 

(e) Liability of mortgagor — Whether he is 

pef<<onaIl\ liable S 35 N 29, O 34 R 4 N 12, 
0 34 B 5 N2D, 0 34 B JONS 

(f) Suit for redemptiou 0 34 R 7 N 6 

Next friend or guardian of miuoi liability of 

0 s: U 11 N 4 

See aiM V%nor—Xeil ftie’id or guaidtan 

(a) Costs — Liabilita for — Liability of nest 

friend of minor plaintiff 

0 32 R 1 K 9, 0 32 B U 

(b) Costs— Liabilita for— When son party may 

be made liable — Qiiardian of minor defen 
dant 0 32 RUN 4 

(•.1 Wbothci order foi toils may lie made after 
dcith of nest friend 0 32 It 14 N 1 

— Object of awarding S 83 N 1, S 35 A N 2, 

(a) Whotber means punishment 

S 3uN 1, S35 AN2 

(b) CostS'~^t’bether intended Co enable a party 

to make profit out of the litigation 

• 8 35 N1 

— Otdoi as to 

(a) \ppcltate Court 1‘owci of to \ai> order as 

to costs S 35 N 6 

(b) Ditohodieuce of — Contempt of Court — 

Pouishment— luhorent power S 151 N6 

(e) Specific order as to costs of application, whe* 
4Acr<j(spfdrei 6t genetdl ardoe /or tfOsi* of 
suit S 35 N 4 

-Wheu need not be made S 35 N 5 


Parties to bear iheic i 

(a) W heu each parts 
his own costs 
Partition suits 

(a) Pirtitioa suits 

(b) Pleaders fee-, 

Partnership aUlls 

Pauper proceeding-. 

(a) Adjournment in p 

(b) XpplicatiOQ for Ic 


\0 coats 

nav be rdcred to bear 
S 35 N 5 9 26 

S 35 N 21 
fi 35 N 25 
S 35 N 22 

upcrsuit O 33 R 16 Nl 
le to sue as piuj^er 
O 33 B 15N 5, 0 33 R 16 


(c) Coats— Pauper auit 

S 55 N 2 0 33 R 10. 0 33 R U N 4, 5. 

0 33 R ION I 

' ■■ P asiaeiit into Court of sum claimed by plaiu 
tiff 

(a) Coats— N' hero sum claimed is deposited in 
^urt S S3 N 
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Costs — (Confd ) j 

Pecuniary jurisdiction of Court power to award j 

costs in excess of S 35 A ■ 

Privy Council Appeal O 45 It 15 N 14 ' 

(a) Costs — Assessment of — In Privy Council 

appeal O 4o R 15 K 14 ( 

(b) Consolidation — Costs in case of O 45 R 4N 4 
[t) Costs — Pimti pies and piacti ca&to SlIflR 8 

— Probate cases S 35 N 23 

(a) Costs — High Court p^wer of — To order 

costs in lower Court— Probate case 

S 35 N 23 

(b) Order for payment of costs out of the 

estate— Order how to be enforced S 3o N 37 
—Proof of documents costs of S35N2 O 12 R 2 
Provision as to in decree O 20 R 6 N 6 

(a) Particulars as to costs — Mention of in de 
ciee O 20 R C 

— — Beeoiver costs of O 40 R 2 N 3 

Receiver m insoheiicy rights aun haluhties of 

(a) Costs— Liability for — Personal liability of 

receiver in inEohency of plaintiff contiou 
ing proceedings started by the plaintifl 

0 22 B 8 K 12 

(b) Official Assignee right to and liability of, 

for costs S 35 N 20 


Costs — Security for — {Contd ) 

(v) Security for costs pending Privy Council 
appeal 

Ste Prill/ Co Dial Appeal 
(h) Pauper proceedings 

(i) Costs— Security for— Order for— Leave 
to continue suit as pauper granted 
before security is furnished— Effect 
0 33 n 1 R 10 

(it) Costs— Seountj for — Whether can be 
ordered against pauper 0 33 R 1 N 16 
(c) lMi$ceUanious) 

(i) By receiver 111 msohency— Of pJsiatiff 
becoming insolvent pending case 

0 22 R 8 N 11, 13 

(u) Security for costs of appeal— Object of 

rule 0 41 R ION I 

(ill) Security for costs of suit— Tun# for 
payment of — Extension of time 

S148h5 

(iv) Security for costs of suit — When may be 
required 0 25 B 1 N I 

(v) Security for — Failure to pay— Dismiss^ 

for — Eflect— fJri judicata S 11 N lOt* 


(o) PeTBonal liability tor— Costs decreed against 
Official Receiver S47N77 

—Bofereneo to High Court costs of 0 4CB4 

— Ropresontativo suit S 35 K 2l 0 1 R S N 22 
— Rostitution of 

(a) Inhoreut ponei of Court S 144 N 34 

(b) Costs — Refund of —On decree lieiog varied 

or reversed S 144 N 19 

— Rovisioo costs of 


(a) Wrong order passed by Couit of its own 
motion — Order set aside m revuion — Costs 
of revision b 3o N 5 

Scale of S 35 N 20 


(a) Award of greater or less costs than aro 

normally applicable to the ca^o — Reasons 
to be recorded S 35 N o 

(b) Suit instituted in Court of higher grade 

than tbo one in which it ought to have 
been instituted — Scale on which costs 
should be awarded to plaiutiQ SibKSF 142 

Security for 0 25RI, O41R10 

See also Security for costs 
(a) Appeal, security in 

See also Appeal— Security for cosh 
(i) Costs— Security for — Appeal — Security 
bond, defect in — Dismissal of appeal 
S151N4 


(ii) Costs of appeal — \ppeal from orders 
ID execution proceedings— Power to 
order security for cost S 47 H 64 
(lu) Security for- Costa of appeal— Failure 
by appellant to iuinish security as 
ordered— Effect— Rejection of appeal 
0 41 RIO 


I 

I 


(iv) Costs— Security lor— 1 rom whom can 
be required— Whether security can be 
required from reppondent to appeal 


O 41 R lONl 1 


Separate costs to several plaiutifls oc defendsoti 

(a) Separate costs when may be allcwed 

S 35 N 37 8s 


(b) Pre cmptioa auit ,i,» 

(c) Towards sums admitted or found due *>7 „ 


0 20B 1*N14 


party entitled to costs 
—Suit by or against persons lu roproseutative 

city S 35 N 

r against trustee' esecutora 


S 35 N 1® 
S 35 N 3® 


—Suit by 0 

trators costs ii 
—Suit for Costs 

(a) Maintaiuability S 9 N C2 . 

(b) Third parly — buit against ou the groi _ 

his being mover of the suit dcoa 

—Taxation of . in 

(a) Gommissioa for oxammatiou of wituo 

Eneland — Taxation of bill of costs ^ j 

0 2u tk 0 


taking officer — iailure to raise 
effect 

(e) Pleader s Ice — Proceedings to We 
agreement to lefer, wbothe^suu 


objo 
S So 
award o' 

P20N13 


iiing officer powers of ,?-iffcated to 

(a) Courts discretion caunot be 

(b) Discretion of taxing officer 35*^30 
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Cosis— ) 

Uunecessary LO»ts of 

(a) Coats of per&OQ ^rroogfulU or unuecoss*!!)]} 
jnadaparty b 35 N 5, O 1 B ION u 

itbdrawal of suit, costa on 

(a) Costs— Withdiawal of aUJt — Costs to be 

allowed to defendant S^N^ 

(b) Costs— Liabihlj of— 1 laiiitifl witlidrawiog 

suit O 23 R 1 N 10 31 

\\itljdrawi3 of appeal co i>, on O 41 K 9 N 4 

— lilisffIJrtiifoJs) 

(a) Addition or substitution of new paities 

0 1 R 10 N 5 

(I) Appeal— Return of lueruorandum oi appeal 
for presentation to proper Couit — Re«pon 
deut whether entitled to costs S Ho N 12 
(t) Application of stay of execution costs of 

041R5N18 

(dl Better and further particulars coats of 

06R5N5 

(e) Cutting and storing growing crops under 
ittachmcnt — Right of decree bolder to 
eco\er such costs from judgment debtor 

0 31 R 45 

(1) Ui«inis«al of application foi lease to appeal 
toIri'T Council— Costs wbetbei may bo 
oidAcod b 151 N 1 

fc) Error of Court — Part> misled bj— EDecl 
® S35N7 

(blLiabihta for of plaiutia— la suit against 
fltin— On failure to stato in \»bat capaiitj 
tbe defendant is sued O $0 R 5 N 1 

(i) Liability for— Of plaintifi claiming lo excess 
of Bum deposited by defendant m Court 

0 24 R4 

(i) Liquidator of company hligaliou bv 

b 35 N 20 

(,] ^ Older as to \V beie judgment h passed oo 
plaintiH accepting tbe deposit in Court as 
uiU <.atisf action of his claim 0 24 R 4 
(Jllarta lomod on bis o vn ai plication costs of j 
S 8u N 5 

(uj) Rowei to order costswheu settin^aMde order • 
placing defendant ci parfe 09R7N3 | 
(ij) Reference of question as lo costs to arbi 
Iration— Power of Court to deal w th it I 
8 35119 t 

(o) Right lo ofdefeudant on dismissal of suit 


D jlaiotill s msolvenci 


(r) Translatiou of ptoccudings 
jarties or jileaders 


Oi!2R8 
835N2 
by ere 
S95N3 


(s) TransposUio i of parties costs on 

O 1 R 10 N 86 

(OWheii ninj be ordered when ca*e is 
Tcuinuded 0 41R23N34 

(u) Where jlHint is rejected 0 7 B 11 N 10 
(i ) Whethor and Mbcii costs may he ordered 
1 heu icstonng < nse dismissed for default 
09B4N1 

Cavicl 

bCi Jultjc 
\boUtion of 

(a) Uusinoss by which Court to be di&po ed of, 
on nt olitioii of Court wherein it is pending 
8S7N4 S150N3 


Court Abolition ot~(Co«M ) 

(b) Power of Court to which suits ro truis 

ferrod on such abolition — Power to review 
judgments jassed by ibol]«bed Courts 

0 47 R 2N 2 

(c) RevivaJ—Lfiect of b 37 N 4 

Acted 

(a) Court— Duty of— To tes that its act does not 

injure suitors S 144 N 2 SISINC 

(bJ Meaning of S 144 N 2 

• Admissiou Court 

(ft) Admission OoUit allow inj, deficit court fee 
to be paid after limitation— Whether ques 
tion of limitation can bo laised at heann" 
of case S 149 N 

(b) Order of — Power to question order at hear 

mg of case S 149 N 12 

(c) Power of to oxcu e delay 0 41 R l N 8 
—Appearance in 

(a) Exemptiou fioui j eisonal ajjaarance — Who 


— Ifeucli of Judges 

{e)Diaereu(e of opinion— Mode of decision of 
application for review O47fto 

Ceasing to exist 8 37 N 4 

(a) Deciees of suub Court to be signed by Judge 

of Couit to which it was subordinate 

0 20 E 8 

(b) Execution oi deciees of such Couit 8 87 

(c) Which Court to grant restitution b 144 N 17 
Ceasing lo have jurudiotiou 

(a) EBect— Execution of deciees of such Court 
S 37 

-^—Change of piosidiiig officer 

(e) Execution of deoreos passed by piedecossor 
b87N4 5 

— Citi) and ruvouue Courts 

(a) Attachment of same projoity by both 

Courts— Procedure S C3 N 3 

(b) CimI Court findiug that suit must be bled 

m leveuua Court and not limI Court — 
Suit not to be dismissed but plaint 
letuined 89N3 

Ic) Revenue Court whetbec civil Court 

S 141 K 6 

—Oivil Couit Lleauiog of SUING 

(a) Civil Court — \\hoth9i includes Revenue 


Court 
—Civil Court power of 

(a) Civil Court — Whether 
Court which i> not < 


(b) Court of equity 
—Couit of first instauci 
(a) Meaning of 
-Criminal Court 

See Crtminai Court 
— Pefegatiou of duties by 

(a) Court — Delegation of duties of 
— Deposit in 
See al 
(a)C 


Preamble N 18 
t send for record of 

°0 13 R ION 3 
S 151 N 1 


0 39 R 7 N 0 

(b)Courl jayment into— Duty ofCourt to order 
immediate payment out lo the party en 
titled 0 21 RING 
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Courl— Di-posit 111— (G< lid ) 

(c) Court, iidjmeut into ni sitibtaclion of 
plaiutifl s cl am— principles O 21 111 K2 

(l) Court x>^yuiSDt mto of amount la satisfac 

tion of claim — I'ajmenl coaplei 
denial of liability — EHect O 21 11 1 N 1 

(c) Court payment into of amount in salisfac 
tion of plaintill s claim — Suits to which 
provisions apph O 21 R 1 N S to 5 | 

(f) Court pijmeut into of docrotal amoant — 

hen notice to decice holder is maleriil 

0 21R1N9 

(g) C irt pigment into of money in satisfac 

tion of plaiutirt s claim— Liability ol money 
to bn ittichad in e\ccutionofdocreoftgainst 
depositor defendant O 21 R 2 N 2 

(b) Court iivnientinto of money ordered to be 
paid tc opposite party — When may bo made 
O 21 R 1 N 3 

fi) Court 1 lyraent into of sum docrccd — Whe 
thci Mild compliance with decree directing 
payment to dooi-ce holder O 21 U 1 N 7 
{]) Court payment into of sum to sitisfactioo 
of plaintiff s claim— Cessation ol interest 

0 21 113 

IkJ Couit payment into of sum in salufac 
tion of plaintiff s claim — Effect— Right of 
plaintiff to prosecute suit for bal'ioee 
claimed a» due O 21 B 4 

(1) Court payment into of sum lu Mti faction 
of plaintiQ s claim— Insolvency of deten 
dant after deposit— Effect O 21 U 1 N 7 | 

(m) Court payment into of sum in ealisfacliou 

of plaiutifl a claim— Liability of plaintiO 1 
for costs in respect of claim made by him I 
lu excess of sum duo 0 21R4 I 

(n) Court payment into of sum in satisfaction | 

of plaintiff s claim— Payment ont of sum 
to plaintiff 0 21 R 2 and nolos I 

(o) Court, payment into of sum ordered by de I 

cree to bo paid-*'Piinciplei O 21 U 1 N 1 j 

(p) Court payment into of sum under decree 

Who can mabo payments O 31 R 1 N 5 

(q) Money improperly paid out — Power to order 

refund S 111 M 31 

(r) 01 security — Refund ol security — Power of 

Court toorder S115N7 

(s) Whether interest is payable on deposit 

S 141 N 23 24 

—— Designation ol change of 

(a)£tTcct S37R4 

Duty of 

(a) Court — I«at under any duty to initiate pro 

cccdings SON 2 

(b) Failure to consider all matters— Rovision 

whether lies SllfiN13 

(c) To adjudicate on claim as brought 

S1S3NC . O20B4 N6 

(d) To consider evidence SI15N12 

(e) To decide question before it — Failure to 

decide question S 115 N 11 

Error of 

^a) AppUcatioa for setting aside sale by deposit 
under O 21 B SO— Deposit falling abort 
bymisttka of Court— iicfusal to set aside 
salo not justihed S115N21 

(b) Court, mistake or default ol — lafaerent 
power to roclily S 151 N 6 


Court— Error oi— (Could ) 

(c) Omission to include iii sale pioclamatioa 

encumbrance brought to the notice of tbs 
Court by the decree holder— Effect 

0 21RC6NU 

(d) I’arty misled by— Effect— Order as to costs 

S35N7 

(ol lower ol High Court to interfere torectifr 
mistake 0115M6 

(f) Whether leg'll practitioner hound to correct 
such errors 0 3 B 4 N 13 

Foreign Court 

See Poieiijit Co it I 
Function of 

(a) Not to puuish patties for inapt procedure 

SIolff4 

(b) Object of existence of Courts— >iot discipline 

but decision of matters in controversy 

S151N1 

Gradation of SC3N3 

(a) Grades of »eicr il Courts 3 15 N4 

Hoadquaiters of 

(a) Remoia] of to mother place in the 

jutisdi tion— ElTect— Laocution S37N4 

LiDaUago of Ssl37 18S 

loaiDof 

(a) For consent or agTeeuiout by next {(lend or 
suardian of person under disability 

S147N5 OS:in 

— Meaning of S 2 (8) N 1 , B 11 

S 115 N 6, 8 1481(5 
(i) Vdmimstratiio Vit— Whether personsctiog 
m administrative capacity is Court ^ . 

(bl Vduuiiistraliie oihcers whether Court 

S llSfl 

(c) For iho purpose of reference of case (of ®P‘ 

DioDot High Court S 113 K I 

(d) Pe> scan desi Election Court pos‘h®“ 

ol Goitofind \ctS107h( 

Misleading of . 

(a) By luisrcpreaentatioa or fraud by xartj"^ 
herent power of Court to do justice ^ ^ 


OlScec of Court 

(a) Dishonesty — Inherent power of jX 0 

(b) Mistake or default of — Inherent 

rectify S J51 

(c) Prohibition from bidding at exeeutiM^s^oJ^ 


(d) Prohibition from setting transfer of 

ableclaim 021B73NS 

Payment into 

See Courf— Deposit i>i 
— Pavmeal into of decree amount 

See firecHfion .,50 

• — ■ Payment into of sum claimed by plaiatin, cosi- 


S 115 




— Power ol 

(a) Discretion of Court— Principle as to **^^4 

oi Preanibie^j. 

(b) To avoid reJiictio aj ab$iirdum S 152 

(c) To compel attendance of person to ^ j, 

summons IS issued , 1 „nrli 

(d) To convert suit into application and aPl 

cation into suit 
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CoHrl— Power of — (Conf J ) 

(e) To decide one que>tiou and reserve anotbec 
for investigation — Inherent poner S 151 N 1 
(fl To direct parties to alter their claims 

S153NG 

(s) To do right and undo Mrong in administer 
* rn '?151N6 

SU3 
43 N1 


•bee also Dcoe 


31N3 I 
4SN3 I 

—Penal flawsc* lu | 


held'' 0 391110 1 

^ol To order discoiers andtholiVe S 30 

(r) To order sale of property pending suit 

S' 1' 1 0 39R6 

To permit one of oumotous persons having 
same interest )u suit to sue be sued or de 
fend suit 0 1 It 3 

(t] To question acts of Legislature S 9 li 65 
(«) To remoie persons Itom possession o! pro 
petty 0 40 B I 

(t) To send for and inspect records of anv other 

case 0 13 B 10 

(u) To strike oS defence for failure to obev 

order of Court S 151 K 1 O 8 B 10 K 1 
(t) To take note of <uUequeat events 

07R7N4 08B8NI 
(w) To trasel bevond contenUons raised b\ the 
parties S33H3 

Process of abuse of 

(a) qieaning— Instances S lol N C 

(b) Prevention of— Inherent power of Court 

S I»1 

(r) What amounts to oiet valuation of suit in 
order to get round previous decision 

S lo3 N 2 

(d) What IS— krUtcation proceedings — Where 
thera is no real dispute to be ro/erred ro 
arbitration Sch 2 P 21 V IS 

—Right to proceed at option in one of two or more 
Courts — EHei-t of proceeding lu one S 9 N 01 
Sale b> 

(a)Naliditj — Pact> described porsonallv and 
not as eaecutri\ S 151 \ 1 

- Special tribunal 


Ss3 21 
obordioate to 
S 24 
S24 ^ 9 

(c) High Court Court subordinate to— Meaning 
te 

SllS V6 

(f) \\ bat Courts are subject to High Courts 
appellate jurisdiction 

Covt of Ind let S 107 N 7 

— Substitution of 

(a) lor another Court— 1 fleet S ISON 3 

C P C 414 A 413 


Court— Substitution of — [Conld ) 

(b) Munsif s Court substituted for Sub Judge s 
Court— Effect S37N4 

-Temporary Court 

(a)Temporat> Court having no local jurisdic* 
tion — Decree of— Execution of— Procedure 
S39N7 

^Transfer of business to another Court 

(a) Business assignment of by District Judge 

under Lnil Courts ict— Whether transfer 
of business within S loO S150N2 

(b) Court by which certain power is to be exer 

cised specified — Court to which business js 
transferred from another Court if can exef 
cise power of that Court b 150 N 1 

(c) Meaning and instances of b 160 N 2 

Undertaking given to 

(a) Undertaking not to alienate— E/Tpet 

0 39 R 2 N G 

Court fee 

— —Additional court fee 

(a) In suits instituted on tentative valuation— 

Extension of time for pa>)uent of add! 
tional court fee S Il9 27 C 

(b) 1 roceeding in execution treated as suit— 

Power to order pnuient of additional court 
fee S 47 

Amount pajable 

(a) Difleresce in Che law at the time of pr« 

sentatiou of document and at the time of 
payment- Effect &149NGa 

(b) On suits transferred to High Court on oiigi 

nal Side from subordinate Court 

L P (Cal) Cl 13 N 6 

Apjeal court fee on S 90 N 19 0 41 R I 27 10 

6<c <i/»c 4; pcnl~Co irt fee 

(a) Amount payable on appeal against dcruion 

of civil Court 111 dispute arising in course 
of execution bv Collector beb 3 P G N 3 

(b) Amount payable on appeal from order under 

0 3aR4 0 35R4N4 

(c) Appeal— Against order a> to testitotion 

b 144 2< 0 ^3 

(J) Appeal— Combine 1 ippcal from preliminary 
and final decree S 97 V 5 

Appeal— From portion oj decree' — Detetmiua 
tioii of what portion la appealed from — 
Court fee paid — Whether test O 41 R 1 N JC 
(f) Appeal against de ree declaring right of one 
defendant as ag nnst mother to the money 
held bv the plaintiS — Court fee payable 

O 3j R 4 N 4 

(gl Appeal against fin tl de<.ree nmorlgige suit 
0 "I n j N 14 

(h) Appeal against istilmeutde ree 

O 20 R 11 N 14 

(i) Appeil from decree against eeveral per oris— 

Appeal bv one— Court fee piyalle 

0 41 R 4 N 10 

(j) Appeal from final decree in mortgage suit 

0 31K5N ’a 

(k) Appeal from orders in execution— Whether 

A I tatore t fee payable S 47 N Si 

I (0 Appeal from order rejecting application for 

I hnal decree 0 34 R 5 27 25 

1 (in) Appeal from order rejecting apph ation (or 
[ personal decree in mortgage smt— Court ( 

I payable 0 31 R 6 
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Court— in— [0 iihl ) 

(c) Court luymeut into ui Mti»f-iction ol 

plaintifl s cl urn — principles O 24 R 1 N2 

(d) Court payiuout into of amount m satisfac 

twa o( claim — Payment coupled wUli 
denial of liability — Ellect 0 24 R 1 N 1 

(e) Court payment into ol amount in lalisfac 

tiOD of plamtiO <t claim — Suits to which 
provisions appW 0 21 R 1 N 3 to 5 

Couil payment into of decrotal aintmnt — 
When notice to dccice holder i$ m itenal 
021 R1 NO 

(g) (. lit puuient into of money in aattsfac 
tioti of pUiiitill a claim — Liability ot money 
to bn attached in oaecution of decree against 
depositor defendant O 24 R 2 N 2 

(b) Court I lyment into of money ordered to be 

paid to opposite party — W hen may bo made 
0 21 R 1 N 3 

{i)Couit lumcnt into of sum decreed — Whe 
thei V itid compliance with decree directing 
payment to decree holder O 21 R 1 N 7 
(]) Court payment into of sum in satisfaction 
of plaintifl s claim— Cessation of interest 
02JR3 

(kj Couit payment into of sum la satistac 
tion of plaintiS 8 cUitn — EBect— Right of 
plaintiff to prosecute snit for balance 
claimed a« due O 24 R 4 

(1) Court payment into of sum in sati faction 
of plaintiff 8 claim — Insolvency of defeo 
dant after deposit — h fleet O 24 R 1 N 7 

(m) Court payment into of sum m satisfaction 

of plaiutill 3 claim— Liability of plaintiff 
for costs ID respect of claim made by him 
lu excess of sum due O 24 R 4 

(n) Court payment into of sum in satisfacliOD 

of plaintifl s claim— Payment out of sum 
to plaintiQ 0 21 U 2 and notes 

(o) Court, paymeut into of sum ordered by do 

ctee 10 be paid— Principles 0 21R1N4 

(p) Court paymeut into of sum under decree 

Who can mabo payments 0 21 R 1 N & 

(q) Money improperly paid out— Power to order 

refund S 141 N 34 

(r) Of security — Refund of security — Power of 

Court to order S145N7 

(s) Whether interest is payable on deposit 

S 141 N 23 24 

Designation of chan<’e of 

ia) Effect S 37 N 4 

• " . — Duty of 

(a) Court — ^ot under any duty to initiate pro 
ceedmgs 89N2 

^b^ EailoTc to consider all matters — Revjglbn 
V( heVher lies S lib H 13 

(c) To adjudicate on claim as brought 

S 1S3N G , 0 20 R4 N6 
To consider evidence S 145 N 12 

(e) To decide question before it — Failure to 
decide question S 115 N 11 

Error of 

(a) Applicatioo for setting aside <ale by deposit 
under O 21 R 69— Deposit falling abort 
bymi^tiUe ot Court— KeCiisal to set aside 
sale not justified S115N24 

(t>) Court niisiaVe or default of — Inherent 
power to rectify B 151 N 6 


I 


I 


Court— Error ol~[Contd ) 

(c) Omission to include iti sale pcoclamition 

encumbrance brought to the notiie of tie 
Court by the decree holder— Effect 

0 21 RC 6 Nn 

(d) I’ irty misled bj —Effect— Order as to costs 

S35N7 

(o) I’oflor of High Court to inteifere to rectify 
mistake 0115 NIC 

(f) Whether legal practitioner bound to correct 
such errors 0 3 R 4 N D 

Foreign Court 

See Foki^h Co (if 
■•Fnnetioa of 

(a) Not to puuish parties for inapt pioieJnce 

Slolhf 

(b) Object oE existence of Courts— Not discipline 

but decision of matters m controversy 

S lol N 1 

— — Gradttion of SC 3 N 8 

(a) Clrados of several Courts S15N4 

Head (uarters of 

(a) Removal of, to anotbei pUce m the 

jurisdulion— Fffect— Evocutioo S 37 h 4 

Lao^uaga of Ss 137 13“ 

— Leave of 

(a) For consent or agrceineutby psatfriesd 
guirdnn of poreon under disability 

fal47Na. 0 82BT 

Meaning of S 2 ( 8 ) N 1 , S 11 

Sn5N0,Sl48lI« 
(a) Idiniuistiative let— Whether person actiuf! 
ID administrative capacity is Oourt^ H N 6 

ib) \du>iui>lrativo oilicets whether Couit^ ^ 

(c) For Iho purpose of reference of case for ^ 

nion of High Court ® 

Idl Pel swift Jcsiynada— Llectvou Court posit 
Ot <>oa ol iLd 4cl S 107 " 

Mi>Ieaduig of ■„ 

(a) Ry misrepresentatiou ot fraud by patij— ( 
hcrent power of Court to do justice ^ 


^—OfiScer of Court 

(a) DishQuesty— Inherent power of f'® g j; 6 

(b) Mistake ot default of— Inherent 

rectify , 

(c) Prohibition from bidding at ®*®oiition^sa^ 


(d) Prohibition from getting transfer of 

able claim 0 21R7^« 

—Paymeut into 

See Coilrf— Deposit i« 

— I'aymcak into of decree amount 

Sre freciition . -5 

Payment into of suniclairned by plaintiB cosv 

5ee Cojfr— Pnj/mrnf into Court o/ sit«‘ 
by the plainltff 

• Place and time of holding Court inWJJ 

(a) Failure to give notice of— Effect o 

—Power of , 

(a) Discretion of Court— Principle as tojrs ^ ^ 

of ^ d 1 E' 

(b) To avoid rrductionifabjurdui'i ° 

{c)To compel attendance of person m g jj 

summons IS issued .^tfloph 

fd)Tocouveft suit into application anj^ 

ration into suit 
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Coutl— Pi*"®! — (Co«M ) 

(e) To decide one question 

' ' te ’oTeitieat.on-tol.erml ' 

(I) To diteel pott.e. to »Uei tke.t «'i‘>“*j53 ^ „ 

(g) To do tight and undo utong .n "’“■“•g'g 

‘ ^ S U 8 1 

t3N 1 
more | 
lR.4 ' 
tied m I 
31> 3 ' 
lASUd 


Court— Substitution o£—(Co»iJ ) 

(b) Munsit 8 Court substituted for Sub Judg^ s 

Court-Effect b d7 w 4 

• -Temporary Court 

fal Temporary Court baring no local junsdic- 
^ ' t«?n-Decrce of-Execut.on 

-Transfer of business to another Court 

fal Business assignuisut of by District Judge 
^ under CiMl Courts Act— Whether transfer 
of business within S loO S150N- 


(I 




to d0t..t..n P;....Ta..on .napool».^ni 

party on u ho e ceu»*i ■«- O 30 R 10 

'’'■'s.'Tntrt n srs3 

lend euit- 


S150N1 
S 150 N 2 


i:i s srpSnV rtS-p;«m.„.^«rpm^ 

(!) T?".ld lo. and m.poot t.co.da of I 

'»> 0“=”«.?"“‘ S S N o’d 1 

(,) To t.k. not. of snf. .gutot .«nt. , ^ , j. , 

(tilTottat.lleioPil oont.ntion. 
patties 

'''f°.)'”«n.n«-tn’lt.... ^ I'l >" « 

{b) Prevention ol Inbertnl power of Court 

fc) t\h«>moonts to o... tafn.uon of .ml m 

ord.t to g.t round rrot.ons am'fPgPjgg ^ ^ 

fd) What IS- tn itration pro Mdings — h«0 

^ IS no teal dispute to be referred ro 

Sra"..n %h2P21NlS 

-n.ght to proed at option in on. of firO or non 
Conits— Xflett of ptoo.eding (n on. S 9 N Gt 

'’alidit. - nr" forsun*','' “'j 

notasexCtaUtr \ b i!.i ■> i 

— Special Itibuoai 


lenO 8U1V , , a . 

To question acts of Legislature^ 


S9 N Co 


else power of that Court 
(c) Meaning anfS instances of 

^Vnaetlakiug gneu to 

{a) Undertaking not to alieuate-Effect ^ ^ ^ ^ 

Court fee 

VdditwnaJ court fee ^ a , . 

fal In softs instituted on tentative valuation— 
ExUUkiOfl of thae for payment of addi 
tional court fee ^ 119 US 

(b) Iroceeding m eseeotion treated as suit— 

^ Pc vsr to order pavuient ofadditionaleourt 
fee 8 i7 

\mount payable 

(a) DiSerence in the K'v at tbe lime of pre 
sentatiou of document and at the time of 
pay Wien 4— Effect b>149M 6a 

fb) On suits transferred to High Court on origi 
nal side (tom subordinate Court 

LP(Oal)Cn3N6 

Appeal court tee on S 90 N 19 0 41 R 1 N 16 

ifVaiso 

(al Xmouot payable on appeal against deeisjcm 
ofci'il Court in dispute arising in course 
of execution by Collector Sch 3 P C N 2 
(h) Amount payable on appeal from order under 
^'0 9-'R4 DdSBlNl 

fei Appeal— \gamst order as to restitution 
' ' S 144 N 30 32 

(d) Appeal— Combined ippeal from preliminary 
and ^ual decrees S 97 N 5 

{«) Appeal— From fortiou of decree— Deteroiua 


Sf>3 21 
nbordmate to 
i>24 
S’l N9 
tif — Meanmg 

qP SslOOAlOlN' 

Id) Small Cause Court— Whether sUl^dinate 
to District Court 04&R«H- 

(e) Subordination to High Court— TesUif^^ ^ ^ 

^^)^^hal Courts are subject to High Courts 

apiellate lunediction 

Oovt of IndAct & lOi N I 

—Substitution of oi.rtvo 

(a\ For another Court— Fflect S 150 N 3 

C P C 414 f. 415 


heldbv the plaintiff— Court fee payable'*’’^ 
0 35K4\4 

(") Ippeal against finrl decree in roortgige sm* 

" . OSlRJVu* 

(b) tppeal against instilment decree 


O20Ilil\j, 

(i) Appeal from decree against several pet^nj.- 
\ppeal bv one— Court lee payable 


(jj Ippeal from final decree u 


OflBAjj 
n mortgage s j 

(t) Appall from orders m ejecnticfl—n^.L"’ 
ad taore I fee payable , 

(Ij Ippeal from order rejecting a 

final decree i .ElS tv 

(m) Appeal from order rejectiay.rn;, j 
personil decree m 

FPf'Je 0 
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Court fee — \ppeal court fee ou — (Cou/J ) 

(u) Appeal from orders uuder S 4'‘ol the Code — 
Court fee payable S 14t 17 32 

(0) Api eal from preliminary decree m mortgage 

suit — Court fee on O 3i B 4 N 16 

(p) Appeal from preliminary or final decree 

S07N7 

(q) Decree against several persons — Appeal by 

some^Ke%ersal or variation of entire 
decree — Court fee 0 411141710 

Appellate Court power of in regard to S107N17 

(a) Dismissal of suit as not pioporly stamped — 

Power of appellate Court O 41 B 11 N 2 

(b) Power of appellate Court to award amoont 

in excess of that for which court fee is paid 
S 107 N 17 

(c) Power to allow deficienoj in court fee on 

plaint to be made good lu appeal S 149 K 7 

(d) Power to dismiss suit as not properly 

stami ed in apical by defendant 

0 41 RUN 2 

(e) power to interfere with discretion of loner 

Court with regard to allowing deficient 
court fee to be made up after expiry oflimi 
tation S 149 17 8 

(() Power to seiutiuise court fee paid m 
lower Court S9CK19 

— OousolidatiOQ of suits ot appeals 

(a) Consolidation of appeals — Power of — Limits 
to 0 41 R 1 N 15 

•^Deficieacj in result of 

(a) Court fee on appeal— Bight of appellant to 

be heard on proportionate part ol bis claim 
S 149 N 6 

(b) Court fee on memorandum of appeal defi 

cieaov in— Proccauie O 7 R 11 N C 

(c) Failure to pay within time allowed by Court 

— Efiect SU9N3 

(d) ^^betller Court can grant relief propor ; 

tionate to stamp afilxed 0 41 R 1 N 1C ' 

(e) hetber plaintiff can be allowed to reduce i 

his claim so as to bring it within a certain ' 
amount ol court fee O ' B 11 N 5 

(1) ^^ hetber preparation of decree may be I 

stopped until payment of deficit court fee 
after jadgmeut has been pronounced I 

020B6N2 

Dismissal for not pajing court fee 

(a) Court lee — Deficiency m — Failnre to mate 

up witbm the time fixed by Court — 
Effect — Liability to bale plaint rejected 

07R11 

(b) Court fee— Deficiency in — Failure to mate 

up witbiu time allowed— Rejection of 
plaint— hether application for ie»toration 
lies 09 BON 1 

(c) Court lee— Deficiency in — Failure to pay— 

Dismissal of appeal for — Eficct— Restoration 
—Remedy 0 41 BUN 5 

(d) Dismissal of suit — When suit may be res 

toted — Misappropriation by pleader s clert 
S 149 N 5 

(el Plaintiff failing to appear on date fixed tor 
mating up deficiency — Whether suit cm 
be dismissed for default O 7 R 11 N 5 

(f) Itejection of memo of appeal O 41 R 3 N 1 * 
is) bether operates aa rea judicata 

O 17 R 3N 7 


Court fee— Dismissal for not paying court fee— 
{Conld ) 

(h) Wrong order for payment of and wrong dis 
missal on default of payment— Inherent 
power to rectify S 151 N & 

Letters Patent appeal court fee on 

LP(Cal) Cl 15N15 

Liability for 

(- 1)00011166 whether pajable on interest 
subsequent to date of snit S 31 N IS 

(b) Court fee who should pay — ^\ here proceed 

lug in execution is treated under S 47 as a 
suit S 47 N S2 

(c) Return of plaint for presentation to proper 

Court— Whether fresh court fee must be 
paid in Court of representation 07 R IONS 
Objection as to 

(a) Court fee — Claim of set off — Court fee not 

demanded in lower Court — Decision in su t 
whether liable to be setaside 0 S B d 1^ 

(b) Court fee— Question as to— Order by Rfigis 

trar of High Court admitting appeal — 
Whether Question can be rai sd at fieariog 
^ S143N12 

(c) Court fee — Sufficiency of— Deletmiaalioa of 

-Slags ol SA'A’? 

(d) Decision of case bow fat vitiated SOs 
(c) Raising of for the first time in second 

appeal SslOOlOlMSa 

Pauper proceedings 

(a) Court fee— Bight of Crown to precedence m 

respect of O33B10N * 

(b) Court fee — Calculation of — Mode cf u 

pauper suit OS 3 R 10 N 3 

(c) Court fee deficiency m — ■Application ey 

plaintiff to continue suit ae v . 

dure 083B8M 

(d) Court fee deficiency m — Waling up ®*;" 

Power of Court to allow— Court fee tow 
paid on rejection of application to sue 
appeal as pauper so as to treat 
apieal VB presented on date of 

(e) Court fee in pauper suit — Mode of recovery 

suc™a^. ^ J, JJ IJ 

urt lee 
fori a 

pa tpem is rejected 0 rt S 

(W Pauper >»,t , , “ ““i 

(i) Pauper suit — Computation of 

ment of Court fees Act pending 

(j) F 


— Payment of 
(a) Time for 

(i) Extension of . 

Steaho Tui e— Extension cf 

(a) Court fee dueuted by deer 

paidwithmcectamtme-^s 

Sion of such time -Po'J^ 7 
Court 8 148 ^ 2 ® Jgjjjcr 

(M Court fee on appeal — " 

Court IS bound to allow um 
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Court fee— Payment of — Time foe — Extension of — 
(Co Ilf J ) 


(c) 

(d) 


Court fee on plaints — Payment of 
court fee — Power of Court to 
extend time S 149 N 4 

Discretion of Court to give time 
to make up S 149 N 5 


8 149 N 8 

(j) Grounds for allowing tune for 

8 149 N 5 

(fi) In suit for accounts 8 149 N 6 
(i) In suit for mesne pronls 

S 149 K G 

(y) In suit on basis of tentative valua 
tion S 149 N 6 

(A) In what cases Court is bound to 
give time for payment S 149 N 5 
(1) Making op deficiency subsei3uent 
to filing of document with leave 
of Court— Efiect S 149 

(m) Making up of deficiency subse 

queot to filing of documents— 
Whether pact) entitled to make 
up deficiency as of right 

S149N2 

(n) Power of Court toallowdeficieocy 

to be made up, whether applies 
Mhere entire court fee has not 
been paid S 149 N C 

(o) Poivor of Court to allow deficiency 

to be paid subsequent to filing 
of document whetuer applies to 
suits instituted on tentatne 
Taluation S 149 N C 

(ii) Limitation making up of court fee 
after 

Set aUo Lxmitatxon 
(a) Allowing deficiency to be made up 
after limitation— Order allowing 
by admission Court — Whether 
question can be gone into at 
beating S 149 N 12 

(t) Deficiency made up after expiry 
of limitation with leave of 
Court — Effect S 149 N 2 

(c) Deficiency not due to 

Jxlc mistake — Power to allow 
do&ciem.y to be made up after 
limitation 8 149 No 

(d) Discrstion of Court to allow defi 

ciency to be made alter iimita 
tion — Power of appellate Court 
to interfere with discretion 

S149N8 9 

(e) Effect S149N3 

(/) State of law under prior Codes 

S 149 N 7 

(i;}\\hen has same effect as pay 
meut Within limitation 

S 149 N 3 

(?i) Whether suit barred 

O 7 B 11 N 5 

(ill) (l/isccffdiifous) O 41 R 1 N 16 

(o) Liability to pay court fee before 
decree u passed in plaintifl s 
faiour 0 20R15IIC 


Court fee — {Conld ) 

-Process fees 

(a) Court fee for service of process — Failure to 

pay — Effect — Dismissal of suit O 9 B 2 

(b) Court fee to coicr postage, etc on processes 

forwarded by post— Power of Local Govern 
meat to prescribe court fee in lieu of 
postage 8 143 

(c) Process — Court fee on — Whether may be 

dispensed with 0 43 B 1 N 1 

(d) Time for payment 0 43 E 1 

— Befund of 

(a) In case lemanded by appellate Court 

S llo N' 12 

(b) Inherent power S 151 N 4 

(c) On remand 0 41 R 23 N 33 

(d) Procedure O 41 R 1 N 17 

— Stage at which payment can be ordered 

(a) Court fee — Deficiency in — Making up of — 

Order for — Vx hen may be passed— Whether 
it may be passed after disposal of appeal 
S 149 N 7 , 0 41 R 5o N 5 , 0 44 B I N 7 

(b) Executing Court power of toorder payment 

of court fee not mentioned in decree 

S 33 N 8 

—Suit relating to mortgage 

(a) Suit for redemption of mortgage— Court*fea 

payable 0 34 B 7 K IS 

(b) Suit for redemptiOD of mortgage— Liability 

to pay court fee in respect of surplus pro 
fits found to be due to plaintiff 

0 S4K9 Xl 

—Taxing officer 

(a) Court fee— Amount payable — Decision of 
taxing officer finality of 0 41 BIN 16 
—Valuation for 

(a) Undervaluation— Power of Court to inter 

fere S 151 N 6 

(b) \aluatioD for court lee and for jurisdiction 

—Distinction between S 15 N 9 

(c) \ aluatiOD of Suit— Claim suit b\ defeated 

parly in claim proceedings 0 31 R C3 N 21 

(d) % alualion of sun— How determined 

0 7 R 1 N 11 

(o) \aIuation of suit— Mode of suit for mesne 
profits O 7 E 2 N 2 

(f) \ aluation of suit for accounts 

O 20 R IG N' 4 

— 'V acious classes of suits court fee in 

(a) Claim suit by defeated party m claim pro 

cecdings O 21 RC3 N 22 

(b) Court fee — Liability for — Of defendant in 

suit for accounts when balan a u found 
to be due to him O 20 R 15 N G , 

O 20 R 1C V 3 

(c) Partnership suits O 20 R 15 V G 

(d) Suit by party aggrieied by order lu proceed 

mgs for delivery of possession in execution 
O 21 R 103 VC 

(e) Suit for administration O 20 R 13 N 12 

(f) Suit to set a^ide sale for arrears of revenue 

0 21 R 92 N 9 

(g) Suit under S 92 S 02 N 59 

(h) Suit where mesne profits are claimed 

0 20R12N3 

■ V arious proceedings court fee for 

(a) kpplication for review O 47 R 1 N 29 

(b) Application for sale certificate 

0 21 R 94 N 15 

(c) Application for withdrawal of suit 

O 23 R 1 N 23 
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Court fee— Appeal court fee on— (Confd ) 

{u) Appeal from orders under S 47 of the Code — 
Court fee payable S 144 N 32 

(o) Appeal from prelimrnar} decree in mortgage 

suit— Court fee on O 34 R 4 N 16 

(p) Appeal from preliminary or final decieo 

S97K7 

(q) Decree against several persons — Appeal by 

some— Be^ersal or Tariation of entire 
decree- Court fee O 41 R 4 N 10 

■ Appellate Court power of in regard to S 107 IT 17 

(a) Dismissal of suit as not properly stamped — 

Power of appellate Court O 41 R 11 K 2 

(b) Power of appellate Court to award amount 

lu excess of that for which court lee is paid 
S 107 N 17 

(c) Power to allow deficiency in court fee on 

plaint to bo made good lu appeal S 140 N 7 
|d^ Power to dismiss suit as not properly 
stamped in appeal by defendant 

0 41 R II N 2 

(e) Power to interfere with discretion of lower 

Court with regard to allowing deficient 
court fee to be made up after expiry oflimi 
tatiou S 149 IT 8 

(f) Power to scrutinise court foe paid m 

lower Court SOON 19 

— ^CousohdatiOD of suits or appeals 

(a) Consolidation of appeals— Power of— Limits 
to 041R1N15 

—Deficiency in result of 

(a) Court fee on appeal— Right of appellant to 

be heard on proportionate part of his claim 
S 149 N 0 

(b) Court fee on memoiaudum of appeal defi 

eienc) in- Prooeiure 0 7 R ll N G 

(c] Failure to pay withm time allowed by Court 

— ESect S149N3 

(d] N7hetbet Court can grant relief proper 

tionate to stamp affixed 0 41 B 1 N 16 
(c) M hether plaintiff can bo allowed to reduce 
his claim so as to bung it witbiu a certain 
amount of court fee O 7 R 11 N 5 

Vihetlici preparation of decree may be 
stopped until payment of deficit court lee, 
after judgment has been pronounced 

O20B6N2 

•^—Dismissal lot not paying court fee 

(a) Court lea— Deficiency in — Failure lo maie 

up Within the time fixed by Court — 
ESect — Liability to base plaint rejected 

07R11 

(b) Court fee— Deficiency in— 1 ailuro to mabo 

up within time allowed — Rejection of 
plaiut — ^Yhethe^ applicatioulor te^toration 
lies O 9 R 9 N 1 

(c) Court fee — Deficiency in — Failure to pay — 

Dismissal of appeal for— ESect— Restoration 
—Remedy 0 41 RUN 5 

(d) Dismissal of suit — Wbcu suit may be res 

tored — Mieappropriatioii by pleader s clert. 

S 149 N 5 

(e) PUintiS failing to ippcar on date fixed for 

malting up deficicncj —Whether suit can 
be dismissed for default 07B11N5 
fl) Bejoction of memo of appeal O 41 R 3 N 1* 
(g) hetber operates as resjudieala 

O M R 3 N 7 


Court fee— Dismissal for not paying court fee- 
(Confif } 

(h) Wrong order for payment of and wrong dis 
missal on default of payment— Inbercnt 
power to rectify SlSlhS 

Letters Patent appeal, court fee on 

LP(Cal) Cl 15 N 15 

Liabilitj for 

(a) Court fee whether payable on interest 

subsequent to date of suit S 31 N IS 

(b) Court fee who should pay— W here proceed 

me in execution is treated under S 47 as a 
suit S 47 N 81 

(c) Return of plaint for presentation to proper 

Court — Whether fresh court fee must be 
paid ID Court of representation 07R l0^8 
, -Objection as to 

(a) Court fee— Claim of set oS— Court fee not 

demanded in lower Court- Decision in 
whether liable to be set aside 0 S R 6 N 1* 

(b) Court fee— Question as to — Order by 

trar of High Court admitting appeal - 


(c) Court fee— Sufficiency io 

—Stage of SOGRlr 

(d) Decision of case bow far \itiated 

lor the firs. 

—Pauper proceedings , . 

(a) Court fee-Bight of Crown to 

(b) (SStUt — Caloulaliou of - Moja of - 1? 

pauper suit OS3 1v iu 

(c) Court fee deficiency m — / 

plaintifl to continue suit as P““P|g g gj, i 

(d) Court fee deficiency in — “^,a^te 

fonar of Court to allotv-Cout ica l»W 
paid on rejection of application to s e 
appeal as pauper so as to ,,aa 

appieal as presented on data of 

(e) Court fee m pauper suit— 'Mode of recoverji 

where plaintifi o 33 B 10 

411122 
urt 1« 
for”^ 

paupens is rejected ^ ^^(^33 B S 

(b) Pauper suit imend 

(i) Pauper suit— Computation of fee 

ment of Court tees Act I 

(j) P 


— Payment of 
(a) Time lor 

fil Extension of 

See also Tune-LxUnsion of 
(a) Court fee directed bl 

paid luthincertamtimt^ j 

;,on of such 

Court S148N2^S»3 ^-j_^, 
(t) Court fee on ume 

Court 13 bound to 
deficiency to be j > l5 

S 149 N 9. O 4f 
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Court fee— Payment of — Time for — Extension of — 
{Conld ) 

(c) Court fee on plaints — Payment of 

court fee — Power of Court to 
extend time S 119 N 4 

(d) Discretion of Court to give time 

to mal e up S 149 N 5 

(c) Documents in respect of wbteh 


' S 149 N 8 

(el Grounds for allowing time for 

S149N5 

(li) In suit for accounts S 119 N 6 

(i) In suit for mesne profits 

S 119 N 6 

(j) In suit on basis of teotatireTalua 

tion S 149 N 6 

(l) In what cases Court it> bound to 

gi\e time for payment S 149 N 5 
(I) Making up deficiency subsequent 
to filing of document with lease 
of Court — EBeet S 149 

(m) Making up of deficiency subse 

quent to filing of documents — 
Whether party entitled to make 
up deficiency as of nght 

S149N2 

(it) Power of Court to allow deficiency 
to be made up whether applies 
whero entire court lee has not 
been paid 8 119 N 6 

(o) Power of Court toallowdeficiency 
to be paid subsequent to filing 
of document whether applies to 
suits instituted on tenlatire 
raluation 8 149 N 6 

(ii) Limitation making up of court fee 
after 

See alio timitacion 

(а) Allowing deficiency to be made up 

after limitation— Order allowing 
by admisMon Court — Whether 
question can be gone into at 
hearing 8 149 N 12 

(б) Deficiency made up alter expiry 

of limitation with leave of 
Court— Effect S 149 N 2 

(c) Deficiency not due to bona 

/\de mistake — Power to allow 
deficiency to bo made up after 
limitation 8 149 No 

(d) Discretion of Court to allow defi 

ciency to bo made after Iimila 
tiou — Power of appellate Court 
to interfere with discretion 

S149NB 9 

(e) Effect 8 149 N 3 

if) State of law under prior Codes 

S 149 N 7 

((7)Wlion has same effect as pay 
ment within limitation 

S 149 N3 

(fO^^hethcr suit barred 

O 7 R 11 N 5 

(ill) (Visceffaneoiis) O 41 B 1 N IG 

(o) Liability to pay court fee before 
decree is passed lu plaintiffs 
faiour O20R15NC 


Court fee— {Coitfd ) 

■ ■ Process foes 

(a) Court fee for service of process— Failure to 

pay— Effect— Dismissal of suit 0 9R2 

(b) Court fee to cover postage, etc on processes 

forwarded by post- Power of Local Govern 
mont to prescribe court fee in hen of 
postago S 143 

(c) Process — Court fee on — Whether may be 

dispensed with O 43 B 1 N 1 

(d) Time for payment 0 43 B 1 

Refund of 

(a) In case remanded by appellate Court 

S llo N 12 

(b) Inherent power S 151 N 4 

(c) On remand O 41 R 23 N 33 

(d) Procedure O 41 R 1 N 17 

—Stage at which payment can be ordered 

(a) Court fee — Deficiency in — Making up of — 

Order for — When may be passed— \\ hcther 
it may be passed after disposal of appeal 
S 149 N 7 . 0 41 R 35 N 5 , 0 44 lU N 7 

(b) Executing Court power of to order payment 

of court fee not mentioned in decree 

S 33 M 8 

Suit relating to mortgage 

(a) Suit for redemption of mortgage— Court-fes 

payable 0 84 B 7 N 18 

(b) Suit for redemption of mortgage— Liability 

to pay court fee in respect of surplus pro 
fits found to be due to plaintiff 

O 8tR9 N1 


—Taxing officer 

(a) Court fee— Amount payable — Doeisioa of 
taxing officer, finality of 0 41 R 1 N 16 
-^Valuation for 

(a) Undervaluation— Power of Court to inter 

fete S151N6 

(b) \aloation foi court fee and for jurisdiction 

—Distinction between b 16 N 9 

(c) \aluation of Suit — Claim suit bi defeated 

parly la claim proceed age 0 21 R C3 N 21 

(d) \ aluation of suit— How determined 

07 R 1 Nil 

(e) \ aluation of suit— Mode of suit for mesne 

profits 0 7 R 2 N 2 

(f) \ aluation of suit for accounts 

O 20R IG N 4 


Various classes of suits court fee in 


(a) Claim suit by defeated party id claim pro 

ceedings O 21 R G3 N 22 

(b) Court fee— Liability for— Of defendant in 

suit for accounts when balance is found 
to be due to him O 20 R 15 N G , 

O 20 R 1CN3 

(c) Partnership suits O 20 R 15 N G 

(d) Suit by party aggrieved by order lu proceed 

mgs for delivery of poasesaion in execution 
0 21 R 103 NC 

(e) Suit for administration O 20 R 13 N 12 

(f) Smt to set aside sale for arrears of revenns 

O 21 B 93 NO 

(g) Suit under S 92 S 92 N 39 

(b) Suit where mesne profits are claimed 

0 20R13N8 

^\'anous proceedings, court fee for 

(a) Application for review O 47 B 1 N 29 

(b) Application for sale certificate 

0 21R94N15 

(c) Application for withdrawal of suit 

0 23 R 1 N 28 
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Court fee— Various proceedings court fee for — 
(Contd) 

(d) Application to file award ot arbitrators 

Sch 2 P 20 N 17 

(e) Claim of set off O 8 R 6 N 14 

(f) Counter claim OBRGNIS 

(g) Whether leviable on written statement 

08B1N4 


Court O 41 R 26 N 6 

(k) Objections to findings in decree 

O 41 R 22 N 21 

(l] Order determining liabilitv of person as 
partner under decree against firm 

O 21 R 50 N 6 

Probave application iat — Erroneous rnclu 
Sion of properties in schedule — Liability 
for court fee S 115 Nil 

(n) PiocGGdings for filing award of arbitrators, 
or agreement to refer to arbitration 

Sch 2 P 20 N 12 

——Written statement— Court fee on 
Set TTrtffen s/nffiiieiU 

Court fees Act 

S 12, scope of S 2 (2) N 13 

Court of Werds 

—Compromise hi on behalf of ward 0 32R7N9 
—Manage: of estate under whether public officer 

S 2 (17) and Notes 
—Mortgage ha— ^Vhether personal decree can be 
passed against ward in suit on mortgage 

031 R6N6 

—Ward of 

(a) Beprcseotation of ward by General Afanager 

of Court of Wards S47N7 

(b) Smt against ward— Collector impleaded ae 

guardian ad htein — 2 months notice, wbe 
ther aece««ai> SS0N5 

(c) Suit by or against S47K7, S60N5 

{d)Watd not ptoperh repcosentod in suit — 

At bather be is partv to suit S 47 N 7 
Criminal Court 

• Proceedings in — Resliaiiit of ba lujuuctiou — 

Pcrmissibiliti O 39 B 1 N 7 

Criminal law 

• Meaning of S 9 N 16 

Criminal Procedure Code 

S 250 S 95 N 2 

■ S 47C— Proceedings under — Appeal m — Form and 

contents o! judgment lu appeal 0 41 B 31 N 13 

• S 47C— Proceedings under — Applicability of Cml 

Procedure Code to proceedings under 

Ficatubift N 2 

S 470 — Proceedings under — Stay of — Inherent 
power of High Court S 151 N 7 

— — S 470 — Sanction to piosecute — Order granting 
sanction — Order passed by Collector executing 
decree — Order, whether can lie revised by High 
Court under Criminal Procedure, S 439 S70N8 
Cross decrees 

Ste Dectet — Crosi iltciee 
Cross objections 

5rf ‘tl’l’T'if — Crojj o6jfeioiis 


Crown 

-Crown debt — Priority of — Claim of Governmenk 

for court foe in panper suit 0 21 B 61 K 3 

Crown debts, priority of S73N19 

Escheat of deceased person’s estate to Crown- 

Grown whether legal representative of deceased 
O22B3N10 

—Bight of, to precedence — In respect of court fees 
O33Bl02f4 

Custom 

■ —Decree deciding question as to— When bindaall 
members of community 0 1 B 8 N 6 

Essentials of valid custom S 132 NI 

Punjab — Liability of ancestors estate la soas 

hands for former s debts S 53 K 3 

Usage haring the force of law— Meaniug of 

bs 100 A 101 Nil 

Damages 

See also Govipensalion, 

Execution— Suit f 01 damages. 

Tort 

—Ascertainment of — Commission for local inrcsti 
gallon 0 20 B 3 

——Interest on— Whether can be awarded 8 34 N 2, 9 


—Right to 

(a) Breach of agreement not to appeal if 

rise to suit for damages S 00 N 10 

(b) Damages, liability for— For breach of Uo 

porary injunction 0 S9 B 1 N IJ 

(c) Damages, right to, on decree being 

or varied 

(d) Damages— Suit for— Cause of action— 'Vne 

ther malicious civil suit affords ®, 
action SSSKU 

(e) Damages- Suit for— If lies for acts^dons 


(g) Suit, whether lies for bringing a false suit 
S 144 N 29 1 A 4 

Suit for — 2*oints to he proved — Damages wr 

wrongful arrest S 55 N 15 

■Vexations or false claims or defences— Suit for 

damages — Compensatory costa awarded “““ 
the Code, whether to be taken into account 

BUCh suit ® 

Damdupat 

See Interest 


Dead person 

See also Person , 

— Appeal against — Amendment bj adding 1^* „« 
presentatives 0 41 B 

— I^cree against ,9 

WM.ct S52N8.0!2B1K>» 

(b) Executing Court’s power to a“es‘'®“ ^ 

(c) Executing Court’s power toquestion 

of decree 

(d) In what cases legal ^ 

— Suit against 

£e«<ifio Saif . 

(a) Dead person, suit against along witb 

who are his legal «preseDtatiies-5U^»^ 

/ , QTl V21 S27NI 

(b) Effect 

{cf Maintainability 

(d) One of several defendants dead at the ^ 
of institution of suit— Effect O 22 « ‘ 
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Debt 

—Debts of Hindu father 
See Hindu father 

Deposit m Court— ESect— Principles S 34 N 12 

Meaning of S 60 N 7. 0 7 R 4 N 11. 0 21 R 46 N 2 

(a) Mortgage debt whether debt O 21 R 46 N 4 

(b) Salarv whether debt 0 21R46N3 

Payment of — What constitutes — Payment b> 

delivery of cheque whether extinguishes the 
debt before cheque is cashed O 21 R 46 N C 

—Suit for 

(al Meaning of O 7 R 4 N 11 

(b) Power of High Court to provide for summary 

procedure in S 123 

(c) Bent suit tor whether suit for debt 

0 7 R 4 N 10 

(d) Summary procedure S 128 NS 

Tender of 

See also Tei der 
Interest 

(al Ceasalion of interest thereafter— Essentials 

024R3N2 

(b)Eaect 8 34 N 12 

Deccan Agriculturists Relief Act 

Conciliation proceedings under — Agreement to 
refer to arUtratioa— Ptocodure Sch 2 P 17 N 2 
^—Decree under fot sale— Whether and when final 
decree necessary 0 34 It N 27 

— S 48— Time spent in obtaining coocihatot e cerli 
ficate — Determination of time in computing 
period of limitation 8 4S N 14 

—Order under— Enforcement of— Applicability of 
B 47 C P 0 S 47 N 3 

Suit under- Applicability of doctrine of res )udt 
eata 8 11 N 84 

—Suit ondcr— Compromise of 0 23 R 3 N 13 

Declaration 
i Suit for 

See also Suit | 

I 


Sion ^ O 7 B 7 N 4 I 

(u) Dismissal of suit for non inclusion of | 
claim for possession whether bars sn t 
foe possession O 2 R 2 N 26 

(ill) Suit disinis cd lor not asLiog con I 
‘•cquential relief — Fresh suit nbetber 
barred O 2 R 2 N 22 

(ii)Whcn need not be ashed for — Claim 
suit to establish right negatned in 
claim piocecdlugs in oxecntiug Court 
0 21 R 63 N 0 I 

(b) Declaratory decree — Lxecutioa of 

Sec I xecutwn — Declarator j decree 

(c) When lies S 9 N 21 

(0 Declaration that certain place is a I 
public thoroughfare when can be I 

granted 8 91 \ C 

(ii) Declaratory decree — When can be 
j as«ed — W hether such decree can be 
passed as to a future right — Objee 
lion to decree whether can be raised 
in appeal 0 41 B1N12 I 

(ill) When lies m respect of public nuisance 

, S 91 \ 6 

(d) W hether of Small Cause nature S102N15 ^ 


See also Judgment 
— Accordance with judgment 

(a)Decred to conform to judgment 

0 20 B 6 N 2 3 


N3 
st — 


8 34 N 17 

(ill) Judgment silent as to interest on 
costs — Whether decree can grant it 

S35N30 

(c) ^ ariance between judgmenc aud decree— 

Instances S152NC 

(d) Aatiance between judgment and decree — 

W hich to preiail S 11 If 120 

—Adjustment of 

Seealso Compiomtse 

Execution— Mljuslment sattifadion 

or pai/mcnt out of Court 

(a) Certification of — Decrees to which 0 21, 

R 2 applies 0 21 R 2 N 4 

(b) ftlciuiug of 0 21 R 2 N 6 

(c) Power of eaecuting Court S 47 \ jo 

(d) Procedure on 0 21 R 3 

Against whom can be passed 

(a) Decice pa<.sed against wrong peraone by 
mistake— Inherent power to rectify though 
no appeal or rei lew is preferred b 151 N 4 
' Agreement superseding 

(a) If can form basts of separate suit S 47 N 11 


•^—Assignment of 

Sec also Execution— IsstjHiitoif ofaeeree 

(a) Denami transfer 0 21 B 10 N C 

(b) Eficct 

(i) Assignment when tabes effect 

O 21 B 10 10 

(u) Decree— Assignment of — What it m 
eludes — assignment of mortgige 
decree whether includes sucpleaicn 
tal peisonal decree 0 34 R G N 23 
(mj Transfer of decree to decree holder s 
pleader— Lffect O 3 R 4 N 11 

(iv) Transferee of decree whether decree 
holders representative S 47 N 21 
(a) Transferee of decree whether party to 
suit within S 47 S 47 N 7 

(\|) Transfer of portion of decree to another 
person — Lllect — W hether asSigcee 
becomes joint decree holder 

O 21 R 15\ ; 


(c) How eSected 

(i) Judgment debtor acquiring a «: >-.-» — 
decree — Fllect 0 21 B 

(ii) Notice to 1 idgnJent debtor — 2 e_e--* — 
of 

(ill) Oral assignment— % alidily ct 
(is) Properli covered bj decree— 

of projert} whether t 

decree S 47 \ is 

(s) Transfer b\ operation 

person— W hat Is *7' 

(ii) Decree— Transferee . — -i.- p t 


- 4" 

(vii) Decree— Transfer i.— TX— i 

of decree— E3e . —2 

(\iu) Decree— Tracs'e-af—'^a.i-n'f 
cf portion c‘ _ 

transfer „ 
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Decree— Assignment of— How effected— (Coii/i ) 

(li) Transfer of decree — What is 

0 21 B16K3 
(s) Transferee of decree who is — Person 
attaching decree S49N1 

(si) Transfer of final de ree for salo on 
mortgage — Whether registration 
necessary O 31 B 5 N 21 

(d) Limitation, assignment after 

(i) Decree assignment of — Mortgage de 
ree — Mortgage of — After 12 years from 
decree — Eights of mortgagee 

S 48 N 2 F N 11 

(ej Principles 

(i) Essentials 0 21 R IG N 3 4 

(ii) Provisions applicable O 22 B 10 N 7 
(f) Eights and liabilities of parties 
{i) Cross decrees set off oi 

(n) Cross decrees — Execution of— 
Transferee of decree — Bights and 
liabilities of— Satisfaction enter 
ed after transfer but before ^rans 
feres is brought on record — Effect 
S49N2 3 

(u) Execution by assignee 

(n) Absence of consideration whether 

ground for refusing execution by 
transferee 0 21 B IG N It 

(b) Application b) transferee tor exo 

cution — ^lOtlce to transfororand 
judgment debtor S146N3 
0 21B1GNU 

(c) Assignment of portion of decree 

—Bight of assignee to apply for i 
execution S 151 N 2 I 

(d) EecognUiou by Court — Necessity 

for 021B16Hn 

(ni) Final decree application lor 

(o) \ssignee of preliminary decree 

whether can apply for final de 
ree S 14C N 8 

(b) Transferee of preliminary decree 
whether can apply for final de 

cree S 14C N 5 

(i>) (If »s''rf/<inco«») 

(o) AVenceofnoticeunderO 21 B 16 
— Effect S 09 N 5 

(5) tssignce — Eights of — Assignee of 
preliminary decree )n partition 
suit relating to Hindn joint 
family 8 146 N 8 


Decree — Assignment of — Eights and liabilities of 
parties — [Zltscdlancous) — [Co/itd ) 

(;) Transferee from one of serersl 
joint decree holders — Eights of 
0 21E16M 
(A) Transferee right of to apply to 
Court to record satisfaction of 
decree S 146 ^ 5 

{!) Transferee to hold subject to eqw 
ties foiceable by judgment debtor 
against ongmal decree holder 

^49 and Notei 
{«;) Transfer to one of several eo 
judgment debtors — Eight of con 
tnbntion by S 47 N 42 

(n) Transferee whether can apply foi 

restitution to which transferor 
was entitled S 114 E 8 

(o) Transferee whether can object to 

transfer of attached property 
made pending the attachment 
^ S61ND 

(p) Transferee whether liable to male 

restitution on decree bemg rsnej 
or reversed S141NH 

(2) W bether transferee can sue ofl 
basis of transfer 0 21 B 10 h 2" 

Attachment of 

See also Ezecuttoii— Attachment 


(a) Whether bolder of attached decree can 

transfer decree 8 64 Nil 

(b) Attaching decree holders position of— Liabi 

lily to maba restitution on decree being re 
versed S144NU 


0 12 « iw 

(e) Decree — Transfer of — Eights of transfer®*^ 

Attachment of decree in execution as^'“ 
transferor — Transferee if can i 

(f) Holder of attached decree— Payment to or 

adjnstment with judgment debtor an 
attached decree after attachment^^ R 2N9 

(g) Eights of attaching decree holder— Such 

decree bolder to hold subject 
enforceable against original decree ho^l^ ^ ^ 

(h) Transfer of decree by receiver — Prior 

ment of decree whether affects 

title 0 40B1>S<5 


SOON 5 

(e) Bent decrees assignment of 

0 21 BIG N 9 
if) Eights of parties 0 21 R16 N 10 
(g) Rights of transferee 

0 21 BIG Nil 
(1 ) Rival assignees— Contest between 
— Pfocedaro S 47 N 62 

(t) SaticIactiOD entered after transfer 
but before hi3 being brought on 
record whether binds bim 

S49N3 


—Calculation of decree amount 

(a) Decree— Money payable under 3 

(b) Decretal amount stated in sterling— DecreU 

amount in rupees to be calculated . 

Classes of b ^ I / 

—Compromise decree 
See ConiproiMise 

Conditional decree .j 

(a) Conditional decree for possession on 

tion of ilaintifl paying certain /j,, 

certain time— W bether "decree is on® 3 
redemption 
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Decree— Conditional decree — {Contd ) 

(b) Decree conditional on another docice being 

confirmoA la appeal — Rerersal o! latter 
decree— Effect— Restitution S 114 N 6 

(c) Conditional on decree holder doing si>xne> 

thing Mitbin a specified period — Compnta 
tion of time— Mode of S 17 N 77 

(d) Decree for po'scssion conditional on pay 

ment of money — hethec decree holder 
entitled to mesne profits until payment 13 
made 0 20 It 12 N 9 

(e) Failure of condition' — Restitution 

SUN 113 S111N6 
({} Failure to fulfil condition mthin tune 
alloued— Effect— Right to execute decree 
S143N2 

(g) ^ hether preliminaiT decree 

S 2 (2) N 11 

Construction of S33N 9 0 20 B6N5 

(a) Imbiguous decree— Power of Court to refer 

to judgment and pleadings S 36 N 9 

(b) Ippellato decree constructiOQ of 

O 41 R 85 N 2 

(c) Comprortiue decree 0 23 Tl 3 N 33 

fd) Conffictiog descriptions of propertv in de I 

ctec — Construction, mode of S 17 N 77 

(e) Construction ot orders- Substance of order 

and not proMSion of law quoted is decisive 
S 17 N 81 

(f) Construction that would male the decree 

one m accordance w ih law to be adopted 
S18N9 

(g) Date ot payment of decretal amount which , 

1 . S 48 N 12 I 

(h) Decree fcnmmoveable property 0 20 R 9 N 1 

( l ) Decree imposing personal Uabilitv — Con 

, struction of decree S47N77 

(]) Decree On award — Reference to terms of | 
award— Perniissibilitv of S SS N 9 

(L) Decretal amount expressed m sterling — 1 
Calculation ot amount in rnpccs— Rale of 
exchange which is S 47 N 77 (•>) 

(ll Failure to name a defendant as one of the 
persons against whom decree is passed— , 
Effect O20BGN3 * 

(m) Mortgage decrees 

0 34B4N 5 0 34 B5N23 1 

(n) Order as to— Finality of order i> 11 N 23 

( 0 ) Order as to costs interpretation ol S35N39 ' 



(q) Reference to judgment! and pleadings pec 
niissililiU of — lor decidin': who are 
parties to «uit for purpo cs of cxecntion 
S 47 N 16 

— Coutiugeut decree — Reference bj Snbordinate 
Court of jucstioa of law to High Court — Deci 
‘‘lou coutiiigcut upon decision of High Conit 

0 46B 2 

Copy of 

(a) Certified copies— Right to— Principles 

O 20 B 20 N 1 

(b) Cerlificd copy — Vpplieation for— Nature of 

O 20 B 20 N 1 

(c) Afeaning 0 41 B 1 N 4 

(d) Right to ropy ot decree m appeal O 41 B 36 

Cto 5 decree— Execution 021R IS 

Date of O 20 R 7 


Decree— Data of— (CoiifiJ ) 

(a) Principles 0 20 R 7 N 2 

(b) What is S 48 N 10. O 21 R 11 N 6 

■ —Dead person decree against 

See Dead person 

Declaratory decree 

See also Declaralton 

(a) Enforcement of — ^fode of S 47 N 33 


tainability “ SUN ll5 

{h)What U — Decree for maintenance 

0 21 R 17 N 8 

- — Decree amount payment of into Court 
See Execution 

• —Decree amount payment of, postponement of 
See ExecuHon 

Decree amount — Power of Court to allow payment 

by instalment 

See Iiistah’ient—Poucr to direct papjiiciif by 

Disobedience of— belbcr decree bolder can sue 

for damxges for such disobedience 0 21 B 34 N 2 
Effect 

(a) Decree for execution of document or endorse 

ment on Negotiable Instrument by defen 
dant 0 21RS4N3 

(b) Decree holder whothet entitled to restrain 

judgment debtor fiom proceeding in foreign 
Court 8 14 N 21 

(e) Liability under decree— Suit, whether lies (or 
declaring that only one of the judgment 
debtors is liable under decree 8 47 N 4 

(d) Money recovered under— Suit for refund of 
money whether maintainable 8 11 N 12G 

(c) Whether party can be added after decree 

0 22 U 10 N 13 

(I) hether suit can Ic di^iuis’^cd for default 
subsejuently 0 0 R 8 N 3 

riiforcemesi mode of 

(j) Decree — Charging property wiib payment of 
decretal amount O 31 R 5 N 4 

(b) Decree — For specific moieable property 

damages lor non delivery when may ba 
eoforced 0 21 R 31 N 5 

(c) Decree — Ordering fresh suit — tVhetber exe 

cutioQ or suit is remedy S 47 N 33 

(d) Decree against tetener O 10 R I N 31 

(c) Decree creating charge b ’o N 5 S 4" N 33 

See also C/nry« 

(I) Decree for execution of document or eiidor«o 
ment of Negotiable lc=trumcni ba defeu 
dant 0 21 R 34 S 2 

(g) Decree tor partition or separate poa C'sion 
of share of rereaue paying Carafe S 54 

(b) Decree for p s casion — Po e 'ion rot got 
for want of steps — Suit it lie» S 47 S 2 

(i) Decree for restitution of conjugal ti|,hts 

against huaband— Power of Court to order 
pavment of money periodically to decree 
holder 0 21 It 33 

(j) Enforcement aUit for if lu» S 47 N 2 

See Suit 

(L) Limitation in de,.ree as to mode cf executing 
decree — Power of Court pa"ing de..te6 to 
Impo'e limitation S51N2 
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Decree— Enforcement, mode o{—{Contd ) 

(t) A ague and indefinite decreo~Eaiorcement 
mode of S 47 h 33 

■ r^ecutability ot 

(a) Decree for joint possesbion — Executability of 

S47N33 

(b) Decree to be self contained and capable of 

esecutioii without reference to other doca 
uicnts O 20 B 6 3 

(c) Exccutabihty — Explained with illustrations 

S 47 N 33 

Executing Court power of to go behind 

Sec Lxec tfio i — Aicc iftnj Court pouer of to 
go behind decree 

• Lrpaile decree 

See l,x parte decree 
- — - hinal decree 

See Final decjce 
Fiudu g in 


Decree— (Coiifif ) 

'Umdu father— Decree against 

See Jitndu father 

^Hindu widow — Decree against 

See uidoii 

Instalment decree 

(a) Form of 0 20 B 11 N 5 

(b) Power of Court to pass such decree msb 

sence of pioTisions authorising same 

S115SP 

(c) Befusal to allow pajment by instalmeDts— 

Executing Court if can allow such 
inent— Case under Dekkban AgncuUurita 
Belief Act Sll'^l’'' 


—Joint decree 

(a) tgainst whom can be passed— Serersl 
fendants — ^\hethe^ decree for dehvety ot 
moveable property can be passed 
screral defendants jointly 0 20 R 10 1’ 

(b) Application for execution by joint 

Mdet 021B15 

(c) Execution of 

See hzeeulion~Joint decree , • » 


(a) Appeiure decree ^OSOBCNS 

l^) Ajpellale decree form and contents — 

tpplicability of 0 41 B 95 to High Court 
0 41R35N6 

(c) Dccrea for delivery of moveable property 

O ‘>0 R 10 

(d) Decree for possession and mesne profits 

O20R12 

(e) Decree in administration suit 0 20B13 

(f) Decree in mortgage suit 

0 34 R4 h S 031B14NU 

(g) Decree in particular cases 

0 20 B G V 3 O 20 B 9 to 19 

(b) Decree m partition suit O 20 B IS 

(i) Decree in suit lor partnership accounts 

0 20 BIS 

(j) Decree in suit lor dissolution of partnership 

O 20B 15 

(k) Decree on award Seb 2 P 21 N 2 

(l) Decree when set o3 is allowed O20B19 

(m) Decree where subject matter of suit is im 

moveable property O 20 R 9 

(n) Fjccttnent suit for conditional decree 

S 151 B 4 

(o) Pro emptioD suit for O 20 B 14 

(p) Provision as to costs O 20 B 6 N C 7 

iq) Bchel— Alletnalive rcliel — Decree lor move 

able property — To state amount of money 
to be paid as alternative if delivery can 
not be had O 0 B 10 

(r) Scheme decree S 47 N 33 

(s) Suit for accounts O 20 B 15 

•Fraud in obaining 

(a) Decree fraud in respect of — Suit whether 

lies to sot aside execution sale 0 21 B 92 N 5 

(b) Decree ootaiuei by fraud or collusion— Ob- 

jection if can be gone into by executing 
Court S 38 N 8 , S 47 V 52 

(c) Decree on ground of fraud or collasion — 

\Nbethcrplea of fraud or collusion can be 
raised b) way of defence 8 11 N 98 

(d) \\ bat constitutes fraud B 11 K 93 


(g) Transferee ol share oi one decree hoW*'"; 
Rights of 0 

— Meamog of 

(a) Amendment of decree 

(i) Order directing amendment wb«‘ . 
decree sail* 

(b) Appeal dismissal of 

(,) Dismissal for default ^ j, 

(ii) Dismissal on ground of deficieacj 

i»,^rD0Dd 

(a) Order dismissing appeal on 

of deficiency of court ■vj j3 

(5) Rejection of appeal for failure to 
pay deficient courWee jj 

(ill) Dismissal on prehminar} point 

(n) Dismissal of bTl 

nary point 

ib) Dismissal ot appeal n « 


' ' (n) Order rejecting memorandum 

7 RUN 11 041 B 3^'' 

(vi) Summary dismissal ^„minar*^ 

(fi) Rejection of appeal 
^ ‘ nidcrO 41 E H 

S148N0.O41RD 

Uii) (Vtscellaneo is) j j. mi ^ 

' ^ (u) Appeal withdrawn and <3 

— Order of dismissal wh ^ ^ 
decree , ic * 

(b) Dismissal of appeal ff uea 

case where it ought to have i* 
dismissed for '^ctault^ R 17 ^ 
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Decree— Cleaning of— Appeal, dismissal of— (Afsscel- 
lantous ) — [Contd ) 

(c) Order dismissing appeal for waat 
of prosecutiou if decree 

S 2 (2) N t 

(il) Order refusing to admit appeal 
and rejecting it 0 41 E 9 N 3 
(e) Order ri.jectmg appeal for lailare 
toiurnisli security for costs 

0 41 B 10 N U 

(c) Award under Arbitration Act 0 21 B 2 N 3 

(d) Cross objections m appeal, dismissal of 

(i) Dismissal of cross objections in appeal 
0 41 B 22 N 23 

(e) Defence, order slriVing ofl of 

tO Order striking oS of defence for non 
compliance with order for diseorcty 
whether decree 0 11 B 21 N 3 

(f) Execution proceedings, orders in 

See aUo Execution — Order in, iifcen 
amounts to decree , 

Execution— Parties am? lepiesen- 
latties, 

Execution — Ouestian irlatin^ to 
execution dtscfiar^e, or tatts/ac 
tion o/ decree 

(0 Certificate as to deficiency on re sale 
10 oaocutioD 

(a) Certificate as to deficiency of price 
on re sale due to auction pur 
chaser 8 default 0 31 B 53 N 3, 

0 21 R 71 N 10 

(lO Order sotting aside sale S47N55 
la) Order setting aside execution sale 
—AAhethec decree or appealable 
order S 17 N 55 C3 

(ill) (dXisccllancous) 

(a) Appointment of receiver in execn 
tion proceedings— Order whether 
decree or appealable order 

S47N84 

((>) Decision as to right of transferee 
of decree to execute 

0 21B1GN22 I 

(c) Decision inexecution by Colleclcr 
—Decision by Court of disputes 
as to claim or priority— Eflccl 

Sch 3 P 6 ‘ 

\ii) Decisitm oi question between fle 1 
cree holder and exonerated de 
fendaut S 47 N 31 

(<] Decision of question of right of ' 
decree holder to pos>-essioD as | 


as partner in suit igainsl part | 
necsbip to be proceeded against \ 
in execution of decree against , 
firm O 21 R 50 ' 

(y) Determination of liability of al 
legeJ partner under decree 
ag iinst Utni 0 21 B 60 N 6 
(fi) Instances of orders which are md 
w hich are not decrees S 2(2)N 5 6, 

S 47 N SI. SC. S 96 N 11 
(ij Objection to attachment raised 
by parties to suit— Determination 
ot such objection by executing 
Court 0 2lU53Nl,2i 


Decree — Meaning of— Execution proceedings, orders 
in — (Jfiscrnaueous) — (CoiifcJ ) 

(y) Order allowing decree holder to 
withdraw execution proceedings 
O 21 R 17 N 10 
(1) Order appointing or refusing to 
appoint recoil er 0 10 R 1 N 51 
(Z) Order deciding order m which 
properties must be sold m cao* 
cution of mortgage deciees 

0 34 R 5 N 21 
(ill) Order dnecting execution against 
one set of defendant' in first 
instance S 47 N SO 

(ii) Order fixing value of properties to 
be enteied iti sale proclamation 
for execution ^ale S 2 (2) N 4 
(o) Order granting leave to execute 

S 47 N 8G 

ip) Order overruling pieliminarj ob 
jections bj judgment debtor who* 
ther appealable S 47 N SG 

(g) Order lefusnig lette to decree 
holder to Lid at execution safe 
&2{2)N4 

(>) Order refuting imultaueous cxe 
cutioi) 0 21 R 21 N 1 

(s) Order rejecting secutitx and direct* 

mg execution tocoutmue— AVhe 
ther decree 0 41 R 5 N 19 

(r) Orders aiiiountiiig to decree— la* 
stances- Orders lelatmg to sales 
0 21 R CG N 20 
(u) Question relatiug to notice to 
show cause against execution 

0 21 R 22 N 17 

(t) \\ hether aud w hen order relating 

to sale proclamation is a decree 
0 21 R CO N 20 

(g) Final decree ordei rejectuis application for 

-Order refumug to piS' fiml decrto in 
moitgage suit 0 34 U S N 24 O 34 R 8 N 9 

(h) (CeneiaZ) 

S 2 (2) N 3 S nr N' C 0 41 R l N 2 


(i) Admiuistratiie order c 

decree^ N i 

(ii) Change m definiliou i 

n old Code and 

Coda 

S UltN k G 

(ill) Decision mu>t Le ci 

11 the rights of 

parlies 

S 2 (2) N G 

(iv) Decision to Le iii a sui 

t -s 2 (2) N 5 

fx) Order — Distnutioii bet 

\ ten dptiee and 

order 

3 2 12) ^ 2 

(m) Order drawn up ii 

firm u ed for 

decree' — 1 fleet 

S 2 (2) N S 

(tii) Order to be L\ i l. r 

2(2).N 4 

1 Instances of wbil are aa 

id what are not 

decrees 

b 2 (2) N C 

(i) Couipauies Act S 214 

rJer under 
•n 2 (2) N 5 

(n) Conditional decree thi 

.( unless certain 

sum 18 paid bv plain 

iiff within a time 

nxed suit shall $uud di mi <.d— Sub* 

sequent order di mi 


ther decree 

0 20 R 11 K IG 

(ill) Deccan Agriculturi 

l ' Belief Act, 

award under 

S 2 (2) N 5 


(it) Decision m partition suit ascertaining 
rights of several parties 02GR14N11 
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Decree — lleaning of — Instances of what are and what 
ate not decrees — {Contd ) 

(v) Decision of Court on special ease sta* 

tod by agreement of patties 

O 3C B 5 N 2 

(vi) Judgment delivered in income tax 

Case referred by Commissioner of In- 
come tax O 47 R 1 N 2l 

(vii) Judgment of High Court — Onaqnes 
tion referred by Subordinate Court 

0 46B3N1 

(viii) Order allowing or refusing to allow 
person to bo brought on record 

O 22 R 3 N 26 

(ix) Order allowing payment of decretal 
amount by instalments or postponing 
payment 0 20 R 11 N 14 

(s) Order appointing new member of com 
mittee of trustees under Religious 
Fndowments Act S2(2)N5 

(xi) Order giving directions to Commissioner 
as to taking accounts in partit.on suit 
0 20 R 15 N 7 

tsii} Order m administration suit directing 
accounts to bo talen O20R13N13 
i\ni) Order in contempt proceedincs 
, , S2(2)N5 

(ziv) Order in exercise of lohoceut power, 
when amounts to decree S 151 N 9 

(xv) Order in insolvency proceedings remov 

ing ‘ittachmcnt S2(2)N5 

(xvi) Order on application for filing award 

of arbitrators in arbitration out of 
Court Scb2P20N12 

(x\ii) Order passed in rcMsion from a decree 
SilSNlCa I 


Decree — "Meaning of — Plaint, rejection of— (CwiW ) 

(i) On ground of misioindet of causes of 
action 0 2 E 4 ^ 9 

(q) Preliminary decree, orders after 

(i) Order after preliminary decree lot 
mesne profits determining period and 
mode of accounting whether decree 
O20R12NU 

(r) Preliminary order disposing of claim ol set 

ofi 

(i) Order on preliminary issue disposing of 
claim to set off — Whether decree 

0 S R 6 N 17, 0 20 R 19 N 2 

(s) Privy Council Appeal, meaning forptupojss 

of 

See PrtiyCouiicil Ippeal, , 

(t) Remand, Older of SH2]N6 

(i) Order of remand under Madras Eent 
Recovery Act (S of I860} Preamble N 9 

(u) Restitution, orders as to S 144 N 30 31, 

0 31B1SN4 

(v) Scheme decrees orders under 8 921^35 

(w) Security order as to 

(1) Order accepting or rejecting 

restitnhnn in rise of execution pe““ 


* 0 41B6NID 

(ill) Security bound— Foreiture 
cation for— Rejection ol 
whether decree SllS^i' 

(x) Suit, dismissal of, for default « v r, 

09R3NO,OOB8»<» 

(1) Order dismissing suit fo* 

incs of both patties on date of beat S 
whether amounts to deere^ 9 R 3 V 6 


temove trustee not decree S3(2)N5 
(xxiii) When decree includes final order— Ap- I 
peal to Privy Council O 45 R 1 I 

(j) Interrogatories, order disallowing 

011 R2N1 

(k) Land acquisition proceedmgs award under { 

S 2 (2) N 5. O 41 R 1 N 4 
(W Leave to sue order on application fox 

(1) Order on application for leave to sue 
under Religious Endowments let (20 
of 1SC3), whether decree S 2 (2) N 5 

(m) Order declaring or refusing to declare suit to 
have abated S 2 (2) X 5, S Ho K 7 

(□) Parlies, order adding or striking oS 

(i) Order refusing to joint persons ns parties 
in suit under S 02, whether decree 

O 1 RIO X 42 


(t) Salt dismissal of, for various reasons 
connected with merits of case 
(1) Adjournment— Refusal of and distois 
of suit-Ordor whether \*6 

decree ® 

(u) Order dismissing suit for ‘;[j„ 

applying for fresh summons 


m pajment of process 
amounts to decree ^ 

l)Suit, di posal of, forthwith on 
party to produce evidence or do oin 

'll nt s lU under 0 17 If ^ >» * 


<o) Pauper order rejecting or allowing applica- j 
lion (or leave to sue as 

S 2 (2)X 5, O 33R5N7 I _ „ _ 

(p) I'Umt, rejection ol O 7 B 11 X ll final disposal 
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Decree— 'Mcftnmg ol — (Con<(£^ 

(i2) Suit stay of, order as to 

(j) Arbitration Act S iO— Order slaTing or 
refusing to stay proceedings, whether 
decree S 2 (2) N 5 

\z3) 'lA ithdrawal ol suit, order as to 

(i) Order of appellate Court setting aside 

order of withdiawal of suit — And dis 
missing suit O 23 R 1 N 39 

(ii) Order permitting withdrawal of suit 

whether decree S 2 (2) N 5 

Honey decree meaning ct S 73 N 6 , 

O 20 B 11 N 3 , 0 21 B 2 N 3 , 0 21 R IG N 17 , 
O 21 R 30 N 2 . Sch 3 L> 2 N 1 

(a) Certificate as to deficiency of price on re sale 

of property sold mesecnlion due toauclion 
purchaser s default O 21 B 53 N 3 

(b) Decree for recovery of money by sale of im 

moveable property O 21 B 18 N 3 

(c) Decree for rent O 21 R 30 N 4 

(d) Decree in suit for dissolution of partnership 

O 21 R 53 K 3 

(e) Decree on mortgage bond not providing for 

«aU— Effect of 0 34 B 14 N H 

(0 Instances S 48 N 2 

(g}SIortgage decree whether decree for paa 
ment of money S 73 N 6 

(h) Mortgage decree for sale O 21 R 53 N 3a 
(i) Older directing surety to pay money secured 
—Whether decree for money 

0 34 R 14 h 15 

(]) Whether includes decree on mortgage 
‘ S31NI 

— — More then one decree m the same suit whether 
can be passed 0 41 R 23 N 7 

^lortgage decree meaning of 

(a) Decree creating a charge on immovable pro 

S erty— Whether such decree is ptcbminaty 
ectee for sate under mortgage O 34 R 4 H 4 
(b) Decree directing that amount decreed is a 
charge on mortgaged property — Whether 
such decree u a mortgage decree for sale 
^ 0 34R6N3 

^AIoveiLlo property decree foi 

(a) Apainst whom can be parsed— Whether such 
decree ciu bo passed against several defen 
dints loiutli O20R1OR 1 

(bl Decree for specific moieable property mean 
ing of O 21 B 31 N 3 

(c) Provision lor paMuent of money as alterna 
tiie remedy — Eights of parties under 
decree O -0 R 10 N I 

Necessity of 

(a) Decree whether neccs«an lu cases of judg 
meat on admissions 012B6N9 

(b) Duty of Court to piss decree— Judgment 
mabuig irodULtion of <ucce^sloo certificate 
condition precedent to decice being passed 
— Lflect S 33 N 1 5 

(c) In ill suits S 2 (2) N 8 

(d) To termiuite suit S 33 N 5 

(e) W hether dcctLO without judgment cm oper 
ito as fci juJicafa b 11 N 2 

• Oil whom binding S 47 N 17 

Scealso Purfics— Drcice larlusto 
(0 Decuiononquestion of geueral custom, when 
Linds all members of commucitv 

01B3X6 


Decree— On whom binding — {Contd ) 

(b) Decree against certain members of a sect— 

Whether can be executed against other 
members S50N14 

(c) Decree against one of several representatives 

— W hether binds others S 50 N 14 

(d) Decree in appeal — Whether binding on 

person not made party to appeal 

0 41 R 20 N 10 

(e) Decree in representative suit O 1 R 8 N 21 

(f) Judgment jn rem S 11 N G3 

(g) Property covered by decree— Transferee of 

such property whether bound by decree 

S 47 N 17 

(b) W hether persons not parties are bound 

0 1R8N21 

Payment under 

(a) DJtecUon lor pavment to decree holder— 

payment into Court whether valid com- 
plunce with decree O 21 R 1 N C 7 

(b) Mode of 0 21R1N3 

(c) Out of Court— Principles and procedure 

I 0 21 BINS, 0 21 B2 

I (d) Postponement of— Power of Court to order 

O 20 E 11 N 2 3 4 5 
I (o) Power of esecutiog Court to authorise pay 

, ment of decree amount by instalments 

S72NC 

I (f) Who can make 0 21 R 1 N 5 

Penal clauses in 

I (a) Court whether cm relieve against such 

conditions 0 34 B 7 

(b) Forfeiture incurred under— Court s power to 
I grant relief against S47N79 

I Possession decree for 

I (a) Conditional on payment of certain sum 

1 wilhia certain, time— Nature of decree — 

Whether one for redemption 

I 0 34 R7S12 0 84 R8N7 

(b) Immoveable property rights acquire 1 under 

I decree 0 20 R 9 N 2 

^Powet ol CouiV to go behind S 3b N 9 

I (a) Decree not awirding interest — Interest, 

whether can be awarded as damages 

O 34 N 10 17 

, (b) Power of Court to modify decree subsoquenl 

to As •pa'-aing S lA N 22 

(c) W hether cxeculing Court can grant costs as 

I to which decree is silent S 35 N 35 

I Pro decree agreement — What amounts to 

b 47 N 31 

— Pre decree arrangements 
I See hxecutton — Pr« decree arran;/ements 

—Preliminary and final 

See also Appeal — PrfiiHiinftri/ond final decrees 
(a) Accounts suit for decree in O 20 It 15 10 
(i) Suit for accounts between principal and 
I agent O 20 E 10 

I (u) Suit for accounts of parinership 

O .0 R 13 

(ill) Failure to pass preliminarv decree in 
I suit lor accounts 0 20 B 10 N 2 

(iv) Preliminary decrtc in 'Uit for account* 

I — ESeclof 0 20B1GN3 

(l^) Administration, decree in suit for O 20 B 13 
(c) Appeal from 

I [i| Appeal from final decree alone, whether 

I lies S ^ 
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Decree — Preliminary and final — \ppcal from — 

{Co)i<<2 ) 

(ii) Appeal from preliminara decree — 
Amendment to make li an appeal 
from final decree also 0 41 R 3 N 2 
(ni) Appeil from preliminary decree — Final 
decree passed pending appeal — Stay of 
execution of final decree S ISl N 2 , 

0 41R5N5 

(t\) Appeal from preliminary decree — Passing 
of final decree eSect of 0 20R16N5 
(%J Final decree passed — Preliminary decree 
•iUbsequenth modified in appeal — 
Procedure to be folloared anth regard 
10 final de ree S 38 N 5, 0 34 R 5 N 6 

(d) Decree partly preliminatv and partlj final 

(]] Decree for pos'ession and directing 
inqiurv as to mesne profits 

O20R12N2 

(ii)In=tmcc8 0f S2(2)N12 

(e) Final decree meauuig of S 2 (2) 

(fj Final decree necessity lor 

(i) Final decree in mortgage amt without 
pteliminari decree — Validity of , 

S47N29 

(ii) Whether a final decree is necessary | 
ifhen charge is created b\ decree 

0 31 R 15 N 2 I 

(g) Final decree! proceedings for i 

(i) VV ho can apply for final decree I 

(o) Assignee of preliminary decree 

S 116 K 5. 8 ' 
[&) Right of Iransfereo of preliminary I 
decree 0 31 Bo N 10 ' 

(e) Subsequent mortgagee joined as 
parts to suit on priormortgage 
0 34 R2N15 

(ii) (UiscciloiieoKS) I 

(0) Application foe final decree 

(i) Applicant 8 defauIt—Disinis 
sal of suit itself— Restora | 
tion — Inherent power I 

S 151 N G I 
(ii) Dismissal fordefault — Effect . 

034R3N7 I 

(ill) In mortgage suit to which 
Court to be made where 
ptoliminarv decree has been [ 
modified in appeal 

034B6N9 I 

(iij Whether gorerned by Iimi 
tation O 20 R IS N 5 I 

(i) W ithdraival rules as to ap I 
plicalilitv 023RlNe ' 

(1) ApplicabiliU of proaisioDS as to | 

i^aCcmeaC 

O 22 R 12 N 1, O 34 B 7 N 3 I 
(c) Nature of O 34 R 6 N 29 

((/) Pro cdure appluable to such pro 
ccediDgs O 34 B 5 N 29 i 

(rlbtaaof 0 41R5N4 

(/) W bother can be compromised 

O 23 R 3 N 4 

(h) lotcclosiire decree for ' 

(i) Proliininaty decree for forcclosnre— 


Decree — Preliminary and final — [Contd ) 

(k) Partnership, decree in suit for dissolutioa 

of 029BJ3- 

(0 Failure to pass preliminary decree— 
Eflect 0 20 E 15 M 

(l) Pro emption, suit for, decree in O 20 R 11 

(m) Preliminary decree — Effect of 0 9 R 3 N 3 

(i) Addition of parties after 

(n) Whether parties can be added 
after preliminary decree and be 
fore final decree 

O 1 R 10 N 32, 0 34 R 5 N 29 
(ii) Death of party after preliminary decree 
— Effect — Procedure 

0 22B3N19. O20E12N4 
(ill) Dismissal of suit after preliminaty 


0 20 B 18 No 
(b) Whether can bo dismissed after 
such decree ispassed S2(2)N10 
(ly) Finality of matters decided br preluai 
nary decree 


preliminary decree 634R5N8 
(6) Decree silent as to interest oa 
mesne profits — Whether fibsi 
decree can grant such iaterest 
O20B12N6 


grant of” lucli relief m 
decree 

(c) Re opening of questions deter 
mined by preliminary 

time of nnal decree— Wbethe 

permissible S 97 N 1 

('l) (Mwellancous) nre- 

(a) Adjustment of dispute* after p 
liminary decree— Principles 

procedure 031B5N 


(d) Further hearmgaltcrpr£Umi““ ' 
dccrce-Practica ^ -p cla 

(<•) Whether preliminary decree « 
be set off against decree pai’ 

lu favour oldefcnd^nt^ 

(/)\\hether suit cau le saidtob« 
pending therealte^ ^ j3 

(n) Preliminary decree, moaningof ^ ^ 

(0 Decree authorising decree 
enforce decree by eelhng 
Whether prelimiuary decree ii| ^ 
gage suit Odii 


lor partition 


O 26 R 14 N 9 
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J)eeree— Preliminary and final— Preliminary decree, 
meaning of — (Confd ) 

(ii) Decree for specific performance, wbe* 
tbei in nature of preliminary decree 
S152K2 

(o) Preliminary decree, when can be passed 

(i) Damages— Suit for — Preliminary decree 
if can be passed S 2 (2) N 10 

(p) Ro\ersal of preliminary decree eOect of 

(i) Ellect on final decree S 141 K 6 

(q) (ifisceffaneoui) 

(0 Decree for pos'ession and rent 

O 20 R 12 

(ii) Dull of Court to pass final decree 

O 20 R 18 IT S 

(ill) Execution — Limitation — Date from 
whicb to be computed S 4S N 10 

(ic) Pteliminarv decree allowed to become 
time barred witbout final decree being 
passed— Ftesb suit if lies S 47 N 31 

(v) PtelimiaarT decree for mesne profits 
etc — Attachment Mbether can be 
ordered pending ascertainment of 
amount due 0 21R42 

(ti) Setting aside of final decree, whelber 
vacates preliminary decree 

09 R 13 N 25 

(rii) Two final decrees in same suit legality 
of— \\liether final decree for fore 
closure of some of the items can first 
be passed and tben acotbec final de 
rtce in respect of the other items 

O 31 R 3 N 8 

(viii) Which decree is capable of esecutioo 
S 47 N 31 


—Preparation of 

(a) Absence of specific provision for passing 

decree in particular case— Whether ground 
for not dtaning up of decree O 20 R C M 3 

(b) Court failing to draw up decree — Remedy e* 

S33N5 

1 ; • . , ' ■ o draw up 

. ! 8U5N12 

^ _ > capable of 

caecution Without reference to anv other 
document O20B6N3 

(e) Drawing up of— Whether may be suspended 
0 20Tt3N3. 020R6N2 
(I) Pormal drawing up — Necessity of S 2 (2) N 8 

(g) Orders under S 47— W hethef drawing up of 

decree necessary O20RGN3 

(h) Parties and Pleaders wbethercan male sug 

gcstions 020B6N3 

(i) Power of Court to refuse to pass decree till 

condition is performed O 20 R 7 N 2 

(]) Procedure where alter pronouncing judg 
inent Judge has vacated his office 

O20B8NI 

(k) Tima tahen tor — Exclusion of time in com* 

puting limitation for appeal or application 
for renew O 20 R 7 N 3 

(l) Whether appeal lies befote decree is pre 

p^red O 41 B 1 N 4 

(ra)\\hethci Court must be moved by partv to 
draw up decree b 33 N 5 

(n) Whether not necessary where neither patty 

has to recover anything S 33 K 1 

(o) Whether parties can bo added afterwards 

0 1 B 10 N 32 


I 

I 


I 


I 


Decree— {CoK/d ) 

■ Belief— Relief asked for but not expressly granted 

— ESect SUN 123 to 125 

Reversal of 


(a) ESect on dependent decree, etc, S Hi N" C 

(b) Grounds for — Irregularity in proceedings 

S99 

(c) Mesne profit — Restitution of S 14i N 22 

(d) Part} obtaining possession under decree— 

Liabilitv of for me=ne profits S 144 N 20 

(e) Possession uudei reversed deciee, whether 

wrongful S 144 N 22 

(I) Refund of costs S 144 N 20 

(g) Restitution— Claim of against lepcesenta 

lives S 144 N 11 

(h) Restitution — Extent of that can be ordered 

S 144 N 20 

Revival of — By new law of liuiitation S 48 N 3 

Sale, decree for— Whether can be passed in a suit 

for a personal claim 07R7N2FN22 

- — Satisfaction of 


(a) By adjustment out of Court — Adjustmeut 
not certified— Suit if lies for injunction to 
restrain decree holders from eaecuting 


a 47 N 40 

(b) Certification of— \\bo can ceitify— Right 

of one of several joint decree holders 

0 34 R 0 N CO 

(c) ESect on attachment S84K7 

(d) Out of Court- Procedure on 0 21 R 2 

(e) Recording of— bo can appU for recording 

— Transfetee of decree whether can apply 
S 140 N 5 

(f) Suitfot declaring satisfaction whether lies 


, . , , S 4T N 40 

(g) Whether precludes application to set a<ide 
ear parfe decree 0 9 R 13 N 21 

(b) Whether thereafter receiver can be tppoin 
ted 0 40 R 1 N 20 

—Scheme decree 


(a) Court exenising power under— Order whe 

ther one in exeLUtion S 47 N 71a 

(b) Enfoccemcot of S 47 N 33 

Setting a«ide 

(a) Compromise decree 

(i) Setting aside nf compromise decree — 
ESect O 32 K 7 N 20 

(b) Court which can set aside 

(i) Jurisdiction— Whether inferior Court 
can =et aside decree of superior Court 
S 15 N 5 

(u) Jurisdiction —Whi h Court tan set 
aside S 9 N Cl 

(ill) Revenue Court deereeof— Civil Court a 
jarisdiction to set aside S 0 N 51 
(iv) W hile appeal from decree la pending 
b '^C ^ 2 


S 144 N 13, O 21 R Cl N 2 . 

0 21 R CO N 15 
(ill) Setting aaide, bv lower Coart pending 
apjh.al— ESect on appeal b 90 N 2 

(iv) Setting aside in favour of one defen* 
dant when enures for benefit of all 

09 R 13 N 23 
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Decree— Sotting aside — [Contd ) 

(d) Ex parte decree, setting aside ol 

U) Suit lor setting aside ex parte decree 
on ground o! /raud O 9 R 13 N S 

(e) Mode of 

(i) When decree may he set aside ‘vrithont 
separate suit — Decree agamst corpora- 
tion with wrong representative — Right 
of the correct person to have decree 
vacated S 151 N 4 

(f) Restoration of 

(i) Effect — Revival of attachment 

O 21 B 55 N 4 

(g) Suit for 

(i) Court that cm try 

(a) Suit for on ground of fraud — 
Court competent to try snit— 
Court to which decree is trans 
ferred for execution, if can try 
suit S 20 N 20 

(ii) (Iftscr^faiiraKS) 

(n) Grounds for -Territorial junsdic- 
tiou, want of— Suit if maintain i 
able to impugn decree as without 
juiisdictioQ S 21 N 4 

(I) On ground of fraud— Cause of 

action for such suit, what is 

S20N 20 

(c) On ground of fraud or collusion — 
bother suit barred S 11 K 03 

(J) Suit for setting aside decree ob* 

tamed by fraud— Maintainabihty i 
S 0 N 61 I 

(r) \\ hothcr lies after dismissal of 
application for renew Sll N26 
(/} hethcr suit tics S 152 N 16 

(h) (lltseellaneoiis) 

(i) Decree against several defendants— Suit 
b} some to set aside decree — U decree i 
may be sec aside against others also 

O 41 K 33 N 1 I 


(ii) Decree in summary suit on Negotiable 
lostrumeut *— Setting aside under 
special circumstances — Power of Court 
0 37B4 

(ill) Inherent power S 151 N 2 

(iv) Setting aside on ground of fraud or 
collusion — ^\hat constitutes * fraud" 

S 11 N OS , S 11 N 1C 

Signature of 

(a) By Judge O20R7 

(b) Judge not deciding case but merely signmg 

decree in case decided by predecessor, wbe 
thcr can be said to pass decree O 47 B 2 N 2 

(c) Procedure where Judge has vacated office be* 

fore signing decree O 20 R 3 

—Stage at which to bo passed — W hetber plaintiS 
entitled to obtain decree before retainable date 
of summons on ground that defendant has failed 
to file written statement within time fixed in 
summons O3R10N1 

Stamp on — Failure to pay stamp dnty on parti- 
tion decree— Whether suit can be dismissed 

017B3N1 

—Subsequent cveutt— Power of Court to laie notice 
ol events subsequent to suit S151N4 I 


Decree — (Con td . ) 

Supe^^esslo^ by appellate decree 

(a) Cases in which lower Court's decree is not 

superseded by the order of appellate Con« 
S 152 N 3 

(b) Executable decree, which is S 33 X 5 

Time fixed by 

(a) Extension of 

See Time — Extension of 

(b) \\ hether can be extended S113N2 

(c) W'hether extended by appeal and dismi-ail 

thereof S143N9 

Transfer of to another Court 

See also Exeentton 

(a) For execution, to another Court— Power of 

latter Court to order restitution S 141 N IT 

(b) Power of Court to whichdecrea is transferred 

for executiouf-Power to try suit to^set 
aside decree on ground of fraud S 20 N 22 

(c) Power of such Court to entertain applicat.cn 

for substitution of legal repre»entatne3^of 
jodgment debtor S 90 N5 

{d)To another Court for execution— Power cf 
latter Court to enter satisfaction of decree 
out of Court 0 21 B 2 N lo 

—Vagueness of— \ ague decree— Examples of what 
are vague and what are not vasoe decrees 

* 817NS3 

—Validity of 

(a) tgreement not to execute decree, 

affects validity of decree S47 N S1 

(b) Executing Court, if can question S 33Ne 

(c) Separate suit if lies to determine 

—Variation of 

(a) Effect- Restitution, power of Court ® 


(b) In appe 

(c) Id revie 

(d) What 

ment , 

payment after decree amounts to 
of decree OaORUMO 

—Void decree 

(a) Decree — Without jurisdiction — llaiatain^ 

ability of separate suit to determine qB*s 

tioa of jurisdiction S 47 > 

(b) Decree in contravention of S 10, 


nullity “ *' 

(c) Power ol executing Court to challecs^“®^ 


\\ ho can claim benefit of 

See Porfies— Dreree, parftfi to t>!1V7 

(a) Decree in administration suit 0 20 B W ♦ 
Decree holder , . 

Death of — Payment of decree amount, rj 3 


O 21 B 15 

e between, "he 
itingCour^l.^.j 

(c) Payment to one joint decree bolder, wbolhef 

amounts 10 acquittance by B 1 N3 

(d) R.shtolon. olth.m 

ol decree / 

(e) Who u— Transferee ol portion js >• 3 

-Meaning ol S 2 (3) ; S 30 N 3 j 0 -J 

— Bepresentativa of S 47 N > 
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Decree holder — Reprc'eutative of— (Cou/l ) j 

(i) ho IS— Transferee of decree S 47 N 21 

Right of I 

\a) To sne lor admiaisttaliou oi estate ot Ae 
ceased judgmeat debtor S 47 43 i 

Defamation | 

Prmlege— Legal practitioner O 3 R 4 N 12 

-- — Sait fot-^S ho can sue O 1 R 10 N 2 

Default 

Dismissal for I 

Sec Disiiissal /or ' 

. la doing act necessary for further progress of 
suit for nhich time has been granted— Lflect I 

O 17 R 8 I 

—Cleaning of — hen party is deemed to fail to do 
actfornhi htime has been gianted 017R3N5 
—Of appearance on adioutned heating — Efle-.t i 

0 17R3N1 

Defence | 

Striking o2 of 

Scf Or ler— Disolr ligiice of 

Striking off— For default in payment of adjoarn 

meat costs betore date fixed S 15l N 2 

—Striking ofl— For failure to obey Court s order ' 

S 151 1 C 

Defendant 

—Decree in fas our of — When decree may be passed I 
m fayuji of defendant for balance found in bis I 
fat our O 30 B 19 N 3 

Defendant against tihom suit is dumissed — . 

^Vhethec partj to suit for purposes of esecu 
tion S47 I 

—Meaning of— hether a person is not a defen 
dant nntil summons i» seryed on him 

0 5 R 1 N la I 

Deposit I 

kvoidance of arrest before judgment by 

See driest — JudjueiU arrestbe/ore 
—Court deposit in 

See Court — Deposit in 
Deputy Callector 

Poiver of to issue commission for examination of 

lutuess 02CB3N2 

Discovery OllRltoll 

kdditiou of parties for 

(a) \ddiiig part) for getting dtsioven whether 

permissible OllRl N 1^ 

(b) Ills o\ery — Parties joinder of for purposes 

of — buch persons tthether parties to suit 

S 11 N 42 

' -Discpyert aud luspcction Oil 

See also Insprctiow 

(a) Discotoiy and inspection — Distinction bet 

weiii O 11 Rr 12 d.13 N1 

(b) Di cotcry of documents — Right todiscoven 

whether carries » ith it right to inspection 
0 11 Rr 12 4. 13 M 

(c) (Ocncxif) OllRlNl 

—Documents discosciy of 

See also Documc it — Dueoirry 

^a] AfhdaMt of documents O 11 Rr 124, 13 K 11 
(i) Ry party against whom order for dis 
co\ery is made O 11 B 13 

(ii) Conclusiaeness 0 11 Er 12 A. 13 N 24 
(ill) Discover) - Documents — Vffidavit of 
documents by party ordered to dis 
coTct — lusuificioncy of affidavit — 
Remedy 0 11 Rr 12 A 13 N 11 1 


Diecovery — Documents, discovery of — Affidavit of 
documents— (Confd ) 

(u) Form and contents of 

O 11 Rr 12 4. 13 N 11, 12. 

(v) Farther affidavit vvhen may be re- 

quired 0 11 Rr 12 A, 13 N 24 

(vi) Power of Court to order party to stato 

by affidavit whether ho has certain 
documents in his possession 

O 11 R 19 N 3- 

(b) Against whom can be ordered 


discover 0 12Rrl2(L 13 N 17 

(ill) Minor- Applicability of provisions to 
minors 0 11 R 23- 

(c) (General and Miscellaneous] 

(i) Application for discovery 0 11 R 12 
(u) Discovery of documents, meaning of 

Q Ik B. 1 K k 

(ill) Diecovery of documents scope aud 
object of rules 0 11 Rr 12 d. 13N 1 

(iv) Discovery of documents to be ordered 

before production is ordered 

0 11 R 11 N 1 

(v) Discovery when may be refused 

0 11 Rr 12 & 13 N £ 
(vi) Document relating to any matter in 
question — What is 

0 11 Rr 12 d. IS N 11 
(vii) Prematuro discovery 0 11 R 20 

Kill) Suit on policy of marine insurance 

0 II Rr 12 d, Id N 23 

Facts discovery of 0 11 R 1 to 11 

Pacts meaning of 0 11 R 1 N 1 

(6eite>af and MisccUantous) 

(a) Applicability of provisions- Proceedings to 

which appK 0 11 R I R 14 Ifi. 

(b) Discovery — Latent of — To whuli extent to 

he illovyed O 11 R 20N I 

(c) Discovery meiningof OllRlNl 

(d) Discovery mode of— Discover) b\ interroga 

trios 0 11 R 1 

(e) Discovery before particulars aro ordered 

When w ill be ordered O 0 R 5 N 3 

(f) Genei «1 lower of Court to pass appropriate 

orders la regard to di»eoverj of documenis 
and other material objects b 39 

(g) Power ot Court to postpone discover) ot 

inspection O 11 R 20 N 1 

(h) Premature discovery — Obje tion as to 

O 11 R 29 

(i) Propcttv aviilable for purposes of eze ution 

ot decree discoverv of 0 21 K 41 and \ote» 
—Non compliance with order for 

(a) Contempt proccodiag* 0 11 B 21 N 2 

(b) Decision of suit against defendant duo t» 

non compliance — B hether ear ^ ar/e decree. 


be set aside under 0 9, R 13 

Oil B 21 N A 
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Discovery— (ConM ) 

Objections to 

(i) Diaco\ery— Documents — Objections to *— 
Grounds of 

0 11 B 12 d, 13 N 3 to 10, 2* 

(b) Discovery — Documents — Party ordered to 
discover not entitled to object to specify 
existence of document 

0 11 R 12 a, 13 N 3 
{ ) Diacoverv — Document — Privileged docutaeut 
— Power of Court to inspect 

O 11 R 12 a, 13 N 26 
{d} Diacietion — rong exercise of — Deciee, 
whether ma\ he reversed or varied 

S 99 N 5 

Dismissal for default 

See al o ippearaiice 

Dismissal of for default 

Ippeal ibsnissalof 0 41 R 11 N 11 

O 41 B 17 N 2 

(vl \pplicahiUl' of Order 9 to appeal 

09R5No 09R9N1 
(b)Dc{iult — Dismissal for — Of appeal — \lter 


* O 41 R 17 N 9 

fd) Default dismissal of for absence of party— 
Applicability of rule to remanded appeal 

0,41 B,17 N 2 

(c) Dismissal of appeal for appeltaot s failure to 
appear at bearing 0 41B11 

{{) Restoration— Whether Court bound to res 
tore O 4UU9 N 2 

Appearance meauiogof 03R1N2S46 

(a) Appearance by plaintiQ— Defendant appear 
log and applying foe time — Whether de 
fendant to be deemed to appear 

0 9 R 8 N 5 

(bl Default of appearance— Meaning of default 
OllBllNll 

Applications diainissalof 

(a) Applicability of provisions as to suits to ap 
plications OOB9NO 

Application for execution dismissal of 

O 21 B ION 9 

— Application for final decree 

(a) Application for final decree in mortgage suit 

O 34 n a N 16 

(b) l fleet 034 B3N7 

—— Application for leave to appeal to Privy Council 

dismissal of O 46 B 3 N 6 

■ " Application lor probate dismissal of 

(a)Lflect 09B9NG 

' Applications m forma i auptru 

(a) ApplKabilit) of O 9— To applications in 
forma lanicris O 9 R 4 N 5, 033 B15 N 3 


— Application to record satisfaction of deciee 

(a) Application bv judgment debtor to record 
satisfaction of decree out of Court— Effect 
0 >l B 2 N IS 

— Diami»«al for non pay raent of 1 roccss fee witbin 
time hxed O 48 R 1 N 1 

^—-Dismissal of case for failure to coaiplv with order 
for discoverv or inspection 


(a) Vpplic vbilUv of O 9 to order dismissing salt 
or striking out defence for failure to comply 


I 


I 


Dismissal for default— (Coiifcf ) 

Effect 

(a) Bar of fresh suit or other proceeding 

(l) Application for ascertainment of mesne 
profits — Whether bars fresh applioa 
tion O20R12N1 

(u) Application for restoration of suit- 
Dismibsal for default— W betber Iresb 
application lies « 0 9 R 1 N 2 

(m) ESect — Bar of fresh suit 

09R4, 09R9h5 

( 


legal 0 41 R 17 N 5 

(c) Dismissal for default of appearance of pbin 

tiC— ESect 0 9B8h8 

(d) Dismissal, if amousis to decree 

(i) Default— Dismissal of— ESect — 

tber decree 0 4lR17^9 

(ii) Default — Dismissal of sa;t for— Wie 
ther amounts to decree 0 9B3N6 

(e) Res ^iidicofa applicability of principle ei 

(i) ESect— Whether principle of resjud* 
cafaapphes SilN29 106,0989^5 
— Insolvency proceedings 

(a) Applicability of 0 9 to lusolveaey pMceea 
mgs 0 9 8 « ® 

—Notice of bearing absence of 

(a) Without duo notice being given of hearing— 
ESect S115NW 

—Remedies— Default— Dismissal for default of *r 
pearance of plaintifi— Remedies of plaintin 

^ 0988h» 

—Restitution proceedings for 

(a> Applicability of O 9 S 144 N 30 

—Restoration of dismissed proceedings 

(a) Appeal, in case of dismissal of 0 41 R 4 

(0 Default dismissalfor — Alterariument* 
-Restoration O 41 B 19 

(ii) Eiporfc restoration— Whether can 

questioned at hearing 19 N 5 

(ill) Notice to respondent 0 41 B 19 '' 5 
(ivj Remedies for restoration jg v 8 

(v) Remedy of appellant 
{vij Restoration application for— Qnes^' 

that can be considered ^ S 

(vii) Restoration— Application for, ^ 

Court to be made 0 41RIJ*' 

(b) Apnivr-atinns in rase of dismissal of 


0 47 1‘ ' ' ' 
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Dt*mi»»al for default— Restoration o( dismissed prO' I 
ceedings — (Con/d ) | 

(e) Dismissalfor default wben there is node I 
fault restoration in case of 
(i) Default — Dismissal for — Ipplication 
for final decree — Applicant’s default 
— Dismissal of suit by mistake — Re®' 
toratiou inherent pan er 5 151 N 1, 6 
(a) Effect 03R4N1.09R9N1 

(0 Default— Dismis'al for — Default of ap 
pearanco of plaintifl — befcral plain 
tiffs — Restoration on application of | 
one whether enures for benefit of all I 
09R9N9 I 

(e) Ese^ulion proceedings in 09R1NI | 

(i) Application for setting aside cxecntioii 
isle Restoration — Pro\ision» ap 
phtablo O21R90N49 

hi) Dtceution — Application — Di&misSal for 
default— Restoration — Inhoient poxier ! 

S 151 N 2 4 ' 

(lul Procedure irphcabfe to exeentfoa pro 
cecdmgs S141N3 

(f) Grounds 

(0 Sufilcient caU'-e for non appearance 

(at Absence of pleader — Sufficient 
cau«e — A\ hat is O 9 R 9 N 8 

((>} gleaning of O 9 R 4 N 9 

(r) Opportunity to be gircn loestab 
lish sufficient cauve 0 9 H 4 N ) 
(ill Sufficient cause for default — Res 
toiation of appeal 0 41 R 19 N 3 
111) (A/iscrffuneoKs) O 9 B 4 N 9 

(o) Default— Dumi<sa] (or default of 
suit — Restoration — Whether 
pUinlifl is entitled to apply for 
restoration on ground that plaint 
should hare been rejoctod 

07RUN2FN3 
(!>) Restoration of suit, when can he 
ordered 09 R9 N 1 

(g) Imposition of leims as condition snb)ect to 

which case is restored 
(i) Uestorition of suit — Whether aud 
uben Court can impose terms as to 
costs O 9 R 4 N I 

(h) Inherent power to restore 

S151 N I 2 

(0 DefaiiU dismissalfor — When there 13 
DO dfJanlt — Inherent power to rectily 
inistal>o SI 51 N 6 

( 11 ) Inhcront (ower to restore snit whether 
exists S lol "N 2 

(i) Limitation 

( 1 ) Rostoiatiou— Limitation (or 

0 9R9X11 

(]) Order for rcslorauou quesliouing of, in ap 
peal from decree 

b 105 N C O 9 R 9 N 12 

fk) I’rocedure 

(i) Itesh lakalat whether necessary 

O 9 R 9 N 1 

( 11 ) Restoration, application (or— Dnlr of 
Court to enquire into O 41 R 19 N 3 
(ill) Restoration — Notice to defeodaDt, whe 
thcr and when necessary 09R6N7 
(iv) Rostiration, whether can ho ordered 
by Court of its own accord 1 

09R9M I 

CPC -HGiiiir 


Diamissal for default— Restoration of dismissed pro 
cecdmgs— (Co)itJ ) 

(1) Proceedings to which provisions as to resto* 
ration apply 

( I ) Proceedings to which 0 9 applies 

S141N2 

( II ) Suit under Specific Relief Act fi 9— 


(b) Who can apply for O 9 B 9 N 1 

( 1 ) When there are several plaintiffs 

09R4N1 

(o) (Sliscellaneous) 

(il Dpfanlt of amifiMiK'O at adionrned 


when can bo ordered 0 9 R 4 

(ill) Default of oppeirtnco of party ordered 
fo appear in person — Restoration 
power to order 0 9 R 12 N 2 

(it) Default of appearance of plaintiff — Res 
toratioD— DiBcretioo of Court— Const 
derations governing 0 9 R 9 N S 
(v) Restoration— Application for— Penden 
cy of — AVbethcr can be compromised 
pending application 0 41 R 17 N S 

•^—Several plaintiffs 

(a) Default — Dismissal (or default of appearance 
0 ! plaintiff— Bevoral plaintiffs— Non appear 
auco of some— Procedure 0 9 R 8 N 4 

09R10 

Striking ell el ea«e 

(a) Default— Dismissal foe— Meaning of — AVbe 
ther striking off of case on request of par 
ties amounts to dismissal for default 

0 J R 3 N 4 

(I ) Dotault— Dismissal for— Striking off of suit— 
Whether proper modr of dismissal 

0 9 U S N C 

What constitutes 

(a) Dismissal of appeal for failure to (uruish 
securitv for costs— A\ hether i]i&mis>al for 
delauU O 41 R 22 N 17 

(l>) Dismissal for failure to pav deficit Court fee 
Oil K 19 N 5 

{c)AA hether order pronouncing judgment 
against a parlv for his failure to appeir in 
personas required to do bv the Coart — 


An order under O 9 R 9 
Id) Dismissal of 
court fee v' ' 


O 10 R 4 N 4 
)r failure to pav 
sal for default 
0 41 R 22 N IT 




9 eJ 


(i) Absence of parti due to Lis death— 
Dismiss il for default of appearance— 
Aalidilv 09R3N1 0 41R17N2 
(u) Default — Dismissal (or — Absent cue 
dead at the time— Rc toration— lube 
tent power S 151 N6; 0 41 R 19 N 9 
(1) Default of appearance 

(ODcfanlt cf appearance— At aJjourcul 
hearing 0 17 R ” 
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DismUs&l for default— When can be rrade— Default 
of appearance — [Coiifd ) 

(ii) Default — Dismis&al for — Non appear 
ance of both parties on dates fixed foe 
bearing — Dismissal of suit O 9 B 3 

(ill) Default — Dismissal for— Of suit, foe 
plamtiS s default of appearance 

09BaN3 

(iv) In srhat cases non appearance does sot 
entail dismissal for default 

O 17 B 2 N 4 

(t) Time fixed for payment of deficient 
court fee— Failure of plaintifi to ap 
pear on date fixed — Whether suit can 
be dismissed for default O 7 B 11 N 3 

(c) Defendant admitting claim— Effect of 

(i) Default — Dismissal for — Whether smt 
can be dismissed for default where 
claim is admitted in whole or lo part 
by defendant O 9 B 8 N 7 

(d) Dismissal after case is closed 


on 

ed 


S U5 N12, 0 41 B17N2 

(e) Dismissal for default after decree or prelimi 
nary decree 

(i) Defanlt— Dismissal for— Of suit— Wbe 
ther can be made alter decree 

OORaNS 09B8N3 

(ii) Default— Dismissal for— Whether suit 

can be dismissed for defanlt in prose 
cutiQg application for ascertainment 
of mesne profits after prolnninary de 
reo has been passed O iO B 12 N 4 
(!) Failure to produce eridence or documents 
— Effect of 

(i) Whether suit can be dismissed for 
default on ground of refusal of plain 
tiff to giTO evidence or produce docu 
ments when required b) Court to 
do so 0 11 B 21 N 1, O IS U 4 N 1 


lor default O9B8N5 0 

(h) Beforence to arbitration if case can be dis 
missed lor default after 
(i) Whether after reference to arbitration 
suit can be dismissed for failure of 
either party to appear Seb 2 P 3 N 8 
(ii) Whether suit can be dismissed for 
default pending reference to arbilra 
tion 09B3NS 

(I) Mtfcellmieoiis) 

(i) Failure to amend plaint as required by 

Court, whether justifies dismissal for 
default O 9 U 8 N 3 

(ii) Suit on behalf of minor — Default of 

appearance by next frtend — Effect 

09B9N 7 

(ill) When suit can bo dismissed for default 
09RS. OOB8N1 3 

District 

— ■ ^loaning ct S 2 (4) 

District Court 

Jurisdiction of bl5N4 

ilcanlog of S 2 (4) S IS N 4, O 21 B 8 M 


District Court— (Confif ) 

—Meaning of — Assistant Judge, whether District 
Court S 24 ^ » 

— lleaning of for purpose of power to transfer 
suits etc S 24 ^ a 

—Power of to appoint receiver m suit pending 
before Court subordinate to it O 40 R 1 h H 
—Power of — To transfer suit, appeal or other pre 
ceeding S 24 and botes 

—Small Cause Court — Whether subordinate W 
District Court 0 46 R 7 h - 

—Subordination of inferior Courts to “id 

—Subordination of, to High Court 
—Whether appellate Court S 15 X 1 

District Judge 

— Assignment of business by him under civil Court* 
Act— Effect— Whether assignment operates »» 
transfer of business within S 150 S 150 X- 

— Poweis of — Powers of Nazi under Mahomedan 
law— Appointment of muttawalU S 92 X 3> 

District Magistrate 

—Whether subordinate to High Court S llo X » 
District Munsif 

—Court of— Jurisdiction of S 15 ^ * 

Divorce 

—Sait for , . n 

(a) Cause of action for such suit whateflo 

stitutes 

(b) Compromise 0 23B3XO 

(c) Cosliof 

(d) Whether attachment before judgment e»“ 

be ordered jn such proceedings^ 8S R 3 * 

(c) Wife right of, to alimony 

Divorce Act o nc w SI 

— Appeal under procedure 

—Proi-edute under— Apphcabilitj of Civil Pro Co 

Preamble N 2, S 141''* 

Document 

See also » i,iuttnce~~J>ociimentary eiiaeiicr 
Account booh 

bee also Account , , 

(a) Documents— Account books or other loo^ 

in current use production of m *''*“*“^*,5 

Pcocedute 0 *Vik 

(b) Document — Suit on — Fntry m aveouut 

as basis of suit — Production of acco 
book along with plaint— Procedure^ ^ 

Admission ID evidence 

(a) Effect , .1 ,( 

(i\ Fffftrt— Documents to form part « - 


O JJ lia ’ * 

(b) Rejection of documents r^rmics 

i) Documents rejected and 

part of record not Vo U 2 

(u) Documents— Rejection of 

inadmissible documents — 
which document can be rejee ^ jj jj J 

(c) Vi hat constitutes inliil'^ 

— Vdmission of eiccntion— VvhBtbit ^ 12 i X 

to go into question b 

-Affidavit of documents 
bee also .l//idaitt 
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Doct 

to 

am 

- ^ S 19 

(b) Effect— Affid4\jt, conclussreacss of 

0UKtl2, 13N24 

(c) Erom whom ma' be lequired 

O 11 Hr 12, 13 N 13 to 22 

(d) Farther affidavit — Right to reqaire 

0 11 Rr 12. 13 N 24 

(e) Power of Court to order such affidavit 

O 11 B 19 

— ^Ameadoient — AmcndmeaJ aud sobstitation or , 
noTation, distinction between S 152 N 13 I 

Banher s Boobs 

(a) Documents— In'pection — Banter s boobs 

O 11 B 18 N 6 

(b) Document— Suit on- — Banber s boobs, entry 

\a— buit on— Esemption of original from 
being produced m Court 0 7 B 11 N 1 
——Construction of 

(a) Conflict between description b> boundary 

and that bi area— 1\ hich to prevail 

O 21 B 91 N C 

(b) Questions involved in Ss 100 A- 101 N 29 
——Copy of, right to 

(a) Documents sued on— Bight of defendant to 
copy 0 11 B 15 N 2, 3 

(b} Failure to tabs steps for preparation ot 
Bench copies and translation of verna 
cuiai documents— Effect O 17 R 3 N d 
lo) Power of Court to order verified copies oi 
documents to be furnished 0 11 B 19 
(d) Right to take copies of documents inspected 
0 11 B IS N 5 

— Discovery 

See also Discctcri/— Docunirnfs, Jwcotery o/ 

{a) General power of Court to make appropriate 
orders as 10 S 30 

{\>) Older for— What documents must be dis 
closed ID the affidavit of documouts 

0 11 Rr 12 13 N 11 

(c) To what eaten t to be allowed Oil B 20 N 1 
—— Endorsements on b) Court 

(a) Document — Admission of in evidence -En- 
dorsement on admitted documents — Efiect 
of O 13 B 4 N 2 

— Execution of 

(a) By Court on behalf of judgmont debtor 

0 21 B 34 N 2 to 8 

(b) By Court ou behaff of part)— Bcgistralion 

whether necessary O 21 U 31 N 5 

(c) Suit for-When lies O 21 R 34 N 2 

(dl W ho can execute— Receiver O 40 11 1 N 56 

— Impounding of 013 

(a) General Power of Court to make appropriate 

orders as to S30 

(b) Power of Court 0 13 B S 


Document — Inspection of — {Coiifrf ) 

(General) 

(i) General power of Court in regard to 
inspection S SO 

(c) Objection to 

(i) Documents- Inspection — Objection as 

to its being premature 0 11 B 20 

(ii) Documents — Production — Objection to 

— Power of Court to inspect docu 
meats to decide on objections 

0 11R25N1 

{ui} Grounds of objection 

Oil R 12 & IS N 3 to 10 

(d) Order for 

(i) Discretion O 11 R, ig N 2 

(ii) Documents — Production of — For inspec- 

tion by opposite party — Order for — 
When may bo made O 11 R 19 ^ 1,2 
(ill) Non Compliance— Effect 0 11 R 21 

(ivj What documents can be ordered to bo 
produced for inspection 0 11 R 18 N 1 

(e) Production for framing issues 

(ij Fonet of Court to order production of 
documents for inspection for framing 
of Issues OI4R4 

(f) Right to 

(1) Qi what document inspection can he 
claimed 0 11 R la N 3 

(11) Bights oi parties 0 11 R la N 1 

(lit) Whether inspection may be claimed by 
defendant before written statement is 
filed 011R1BN2 

(tv) Whether right to inspect arises imme- 
diately on production of document 

0UR14NI 

(t) \M)o can inspect OllRiaN4 

(g) Time and place of 0 11R17N1.2 

(1) Power ot Court to fix 0 11 R 18 

—List of documents to be filed with plaint 

(a) Documents— Production of %long with plaint 

— Eodorsemcct of list of documents on 
plaint 07 RO 

(b) List of documents relied on to be filed with 

plaint — What documents, need not bo 
entered in list O 7 R 14 N I 

Loss of 


(a) Document— Filing of in Court— Los» from 

custody of Court — Production of secondary 
evidence O 7 R 14 N 1 

(b) Lost dooumeui— Suit on lost I'egotiablo 

Instrument — Procedure 0 7 R ifi 

^Meaning of O 11 Br 1 2 A 13 >' U 

(a) Sealed portion of document whether docu 
roent lot enabling Court to in'pest for 
deciding question of privilege 

0 11 R 10 N 2 


——Notice to admit 


(a) Documents — Admission— Notice to admit 

O 12 B 2. 3 

- — Privilege 

Sec also Discoicry—Objichons to 


011B18N1 

(u) Affiderits in support oi appheatwa — 
hen necessary OllBlSNl 
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Dismiss&l for default — When can ba irade — Default 
of appearance — {Conld ) 

(ii) Default — Dismissal for — Non appear 
ance of both parties on dates fixed for 
hearing — Dismissal of suit O 9 B 3 

(m) Default — Dismissal for — Of suit for 
plaintiO s default of appearance 

09B8N3 

(iv) In what cases non appearance does not 
entail dismissal for default 

017B2N4 

(y) Time fixed for payment of deficient 
court fee— Failure of plaintiff to ap 
pear on date fixed — Whether suit csin 
bo dismissed for default O 7 B 11 N o 

(c) Defendant admitting olaim— Effect of 

(i) Default — Dismissal for — Whether ad»t 
can be dismissed for default where 
claim 18 admitted m whole or in part 
by defendant 0 91181^7 

(d) Dismissal alter case is closed 

u 

a 


nary decree 

(i) Default — Dismissal for — Of suit— Wbe 
thoi can be made after decree 

09B3N3 09R8N3 

(ii) Default— Dismissal for— Whether suit 
can be dismissed for default in prose 
cuting application lor ascertaioroent 
of mesne profits after preliminary do 
teo has been passed O 20 B 12 N 4 

({) Failure to produce eridenee or documents 
•— Eflect of 

(0 Whether suit can be dismissed (or 
default on ground of refusal of pla n 
till to giro evidence or produce docu 
meats when required by Court to 
do so 0 11 B 21 N 1 0 15 U 4 N 1 
0 16 R •’0 

(g) Fortioo of claim decided ou merits — Effect 

(i) Dismissal of part of claim on merits— 
Whether whole suit can be dismissed 
for default 09B8N5 C 

(h) Beteceuce to arbitration if case can be die 

missed for default after 

(i) Whether after reference to arbitration 
suit can be diainused for failure of 
cither party to appear Seb 2 P 3 N 8 

(ii) Whether suit can be dismissed for 
default pending reference to arbitra 
tion 09R3N5 

(1) Vi^ccffrt leo i*) 

(i) Failure to amend plaint as required by 

Court whether justifies dismissal (or 
default OOIteNS 

(ii) Suit on behalf of minor — Default of 

appearance by next (nend — Fflect 

09B9> 7 

(ui) Wheu suit can bo disrnissed for default 
09n5 OOB8N1 3 


District 

Moaning of S 2 (4) 

District Court 

jurisdiction of b 15 N 4 

Mcanlngol S 2 (1) S 15 N 4 O 21 R 8 N I 


District Court — {Conld ) 

Meaning of — Assistant Judge whether D strut 

Court S 24 V 5 

Meaning of for purpose of power to transfer 

suits etc S24'f5 

Power of to appoint recenet in suit pending 

before Court subordinate to it O 40 B 1 N 12 

Power of — To transfer suit appeal or other pro 

ceeding S 24 and Note* 

Small Cause Court — Whether subordinate to 

District Court 0 46 B 7 '( I 

Subordination of inferior Courts to S3 

Subordination of to High Court b3 

Whether appellate Court S la N 4 

District Judge 

Assignment of business by him under civil Courts 

Act — Juttect — Whether assignment operates as 
transfer of business within S 150 S150N2 

Poweis of— Powers of Ivaai under Mahomedan 

law— Appointment of muttawalU S 92 N 3J 

District Magistrate 

■ -Whether subordinate to High Court S 115 V b 

District Munsif dikvi 

— -Court of— Jurisdiction of S15N4 


Divorce 

—Suit for , ^ _ 

(a) Cause of action for eueh suit 

slitutes ' 

(b) Compromise 

(c) Costs of . 

(d) Whether attachment before judgment 

be ordered in such proceedings „ . . • 
QS3B5N4 

(e) Wife Tight of to alimony 


8 20N2I 
0 23B3N5 
"SSVH 


>ivore« Act 


vorce «ci 
—Appeal under procedure __ 

— Pro..edure under— Applicability of Civd 


SOON® 


Document 

i5«ea{«o imriicc— Docuj « ifar^ 

— —Account booh 

See afeo Account 


elide tee 


5 

as basis of suit — Production of accouut 
book along with plaint— Proteiuto^ 7 R li 


— Admission in evidence 
(a) EOect 


Dorumonts to form part of « 


O Id 

(b) Bejeclion ofdoenments form o» 

^i) Docutnenta toiaetod and 

part of record not to be Yn ' 

(ii) Documents— Rejection of »i 

inadmissible documents “ f/fS 
which document can bo rejec j j j[ j 

(c) What constitutes int 

-Mmission of eiecntion- NN bethcr *j. ,, jj 

to go into question b iiv 

— Affidavit of documents 
bee otto 4//idat»t 
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document — of docninents^ — (CoiifJ ) 

(a) Application for, ror^utciog opposita pait7 to 

state by afhdarit, ivbether ho has cettam 
> documents in his possession 0 11 K 19 

(b) Eflcct — AffidaTit, conelusneness of 

0 11 Kt 12, 13 N 34 
(cl From whom mav be required 

0 11 Rr 12. 13 N 13 to 22 

(d) Further affidavit — Right toreguuo 

0 11 »f 12, 13 N 24 

(e) Pouet of Court to order such affidisit 

0 11 B 10 

- — Amendment — Amendmeut and substitution or 
noTatioo, distinction betucen S 152 N 13 

— Baobet s Books 

(a) Documents— -Inspection — Banker s books 

O 11 R 18 N 5 

(b) Document— Suit on— Banker s books, entry 

in— Suit on— Esenjption of original from 
being produced in Court O 7 R 11 N 1 
—Construction of 

(a) Conflict between description b> boundary 

and that by area— \\ bich to pretail 

O SI H Pi NG 

(b) Questions involved m Ss 100 &. 101 N 29 
- — Copy of, tight to 

(a) Documents sued on— Bishl: of defendant to 

copy 0 11 R 15 N 2, 3 

(b) Failure to take steps for preparalioo of 

Bench copies and translation of veroa 
cuUt documents—ESect O 17 R 3 N C 

(c) Power of Court to order verified copies of 

documents to bo furnished O 11 R 19 

(d) Bight to take copies of documents inspected 

Oil R 15 N 5 

— — Discovery 

S(e also Dtscoiery—Docusiientt, dtscovtry of 

(a) General power of Court to make appropriate 

orders as to 3 30 

(b) Order for— What documents must be ms 

closed in the affidavit of documouls 

OURrl2 13 N ll 
^cjTo 'nhateateottoboallowed OllKTONl 

-Endorbeiaenls on, h) Court | 

(a) Document — Admission of in evidence — En 
doisement on admitted doenments — EQect 
of O 13 R 1 N 2 ‘ 

— Executiou oi I 

(a) By Court on behalf of ludgment debtor 

0 21 R 34 N 2 to 8 

(b) By Court On behalf of partv — Registration 

whether necessary O 21 U 34 N 5 

(c) Sou for— When lies 02JR34Ni 

(dj N\ ho CTD esecute — Receiver O10R1N2G | 

Impoundiug of O 13 

(a) General Power of Court to make appropriate 

orders as to 8 30 

(b) Power of Court O 13 R 8 

—Inspection of 

See also Ins^ieclton 
(a) Ipplieation for 

(i) 


Document— Inspection oi“~{Coiitd ) 

lb) (General) 

(0 General power of Court lu regard to 
inspection S So 

(c) Objection to 

(i) Doouments — Inspection — Objection as 
to Its being premature O 11 R 20 
(ll) Documents — Production— Objection to 
— Power of Court to inspect docu- 
ments to decide on objections 

O II E 15 N 1 

(ill) Grounds of objection 

Oil B 12 A 13 N 3 to 10 

(d) Order for 

(i) Discretion O 11 R 18 N 2 

(ll) Documents — Production of — For inspcc 
tioa by opposite party— Order for— 
SVheu may be made O 11 R J8 N 1, 2 
(ill) Non Compliance— Effect O 11 R 21 
(iv) What documents can bo ordered to bo 
produced for inspection 0 11 R 18 N 1 

(e) Production for framing issues 

(0 Power of Court to order production of 
documents for inspection for framing 
of issues 0 14 R 4 

(f) Right to 

(i) Oi what document inspection can lo 
cfaimed 0 11 R IS N 3 

(u) Bights of parties 0 11 B IS K 1 

(ill) Whether inspection may be claimed by 

defendant before written statement la 
filed O 11 R 15 N 2 

(iv) Whether right to inspect arises immo* 
dialely on production of document 

0 11 B 14 N 1 

(v) Who can inspect 0 11 B 15 N 4 

(g) Time and place of O 11 R l7 N 1, 2 

(i) Power of Court to fix 0 ll R 18 

—List of documents to bo filed ivith plaint 

(a) Documents— Production of along with plaint 

—Endorsement of list of documents on 
plaint O 7 R 9 

(b) List of documents relied ou to be filed with 

plaint — What documents need not bo 
entered in list 0 7 R 14 N 1 

- — Loss of 


(a) Document— t iling of m Court— Loss from 

custody of Courl—Production of secondary 
evidence 07RJ4N1 

(b) Lost document— Suit ou, lost Negotiable 

Instrument— I'coeodure O 7 R 15 

^ATeaniog 01 O II Rr 12 A I3 H 

(a) Sealed portion of doenment, whether docu- 
ment lot enabling Court to inspect for 
deciding question of privilege 

on R19 X2 

Notice to admit , 


(a) Documents— Admission— Notice to admit 
1 - O 12 R 2. 3 


(ll) Aflidavits m support of application — 
\N hen necessary 0 11 R IS N 1 
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Document — PtiTilege — A&idavit in support of claua 
at pnvil go— (ffonW) 

(u) Documents — Privileged docnment — 
ground oj privilege — Statement m 
affidavit of document — Whether con 
elusive 0 11 Br ISd, 13M 24 

till) Document — Privileged doCQments — 
Whether can be ordered to be pro 
duced 0 11 B 14 N 1 

(b) Exemption from production 

(i) Privileged document whether can be 
ordered to be produced O 11 B 14 N 1 
(o) Ground of privilege 

(i) Document — Privileged document — 

Ground of privilege— Evidence as to 
O 11 Br 12 d; 13 N 24 

(d) Inspection 

(.i) Document written on privileged oc 
casion — Whether exempt from 
insiectiQubv Court OUBcll&13N3 

(ii) Privileged document — Inspection 

0 11B15N1 

fill) Privileged documents— Power of Court 
to inspect for determining question of 
ptinlege 0 11 Br 12 d, 13 N 10 26 
0UB19N2 


(o) Telegraphic messages 

(i) Document — Production — Telegraphic 
messages— Dut> to get sanction from 
Government 0 It B IS N 1 

lO Waiver of 

(i) Document— Production of— Order for 

— Privileged document — Waiver of 
privilege 0 11 B 14 B 3 

— ^ptodoclion of 

(a) EQect 0 It B 14 M 

W Docuitvenls — Production of — First 
hearing— Dutj to produce all docu 
mentarf evidence at first hearing 

0 13 Rt 1 2 

(ii) Production order for— Bight to com 

pci paitf requiring ptodnction to put 
document produced lu evidence 

Oil BUN 2 4 

(b) (Gr» eralj O 13 

(i) Document — I’roduction — Party re 
quiied to produce document— Provi 
sions applicable 0 16 it 21 

(n) Documents — Production iroponnding 
and return of document O 13 

(cl Not ce to produce 

(i) Costs 0 12 B 9 

(ii) Document — Production of — For in 

apcction — Notice to produce OUB 15 
(uilFotmof OllBlCNl 012B8 

(iv) Non compliance with notice — ^EBect 

011BUN4 011Jtl5M 

(v) I roduction in conipl aoce with notice 

— Duty of party giving notice to 
exhibit document in evidence 

Oil BUN 4 

(vtl Bights of parties O 11 R IS 

(vii) Time and place of inspection O 11 BIT 
(viii)To whom to be giicn — Suit by or 
against partnership O 11 B It N6 

(d) Objection to jtoduce 

O 11 Br 12 d 13 N 3 to 10 

(e) Order for 

ft) DiQeicuie itom orders lor discovery or 
iQspoctton or for answermg inter 
rogatoiics O U B14 N I 


Document— Production of — Order for — (Con/rf) 

(ti) Form and contents of O U R 14 h 1 
(ill) General power of Court to pass appro 
prlate orders as to bSO 

(iv) Non compliance — Efiect — t\hetb« 
suit can bo dismissed tor want c( 
prosecution O 11 B 14 N 4 

OllB2lhlOl6S'>0 
(i) Objection to produce — Waiver of objec 
ton OUR 14 A 2 5 

(vi) Power of Court to order any person 
present iQ Convt to produce docuraeot 
in Ills possession 0 15 R f 

(iji) Power of Court to order whether can 
ba delegated O 11 B U N I 

(Till) Power to order pioduction for fram &S 
issues OUB 4 

(ix) W hen may ba made 0 11 R 14 N 1 to 6 
(x) Whether can be made by Court of it* 
own accord 011B14NI 

(f) Procedure as to 0 13 B 1 N ^ 

(i) Documents sued on and documeaW 
relied on as ovidenco — Distinction 
between as to piocedure OTRUNl 

(g) Summons to produce 


io, soin; 

(iv) Duty of paity to do anything requite® 

to be done before doeumeat can be 
produced 0 IG R 6 ^ ^ 

(v) Duty to comply with summon^ ^ 

(vi) Non compliance ^tth— Procedure 


(i) Whether personal °,V^C 

sons summoned necessary 0 icin' 

(h) Time for ,, 

(j) Failure to produce along with or ui^ 

close at lime ol piestating plaint 
EQect 

(u) Production of along with . 

entry of m list hied "iCi 
What documents need 
dueod or entered 0 i « 

Im) Production of or di lusureat 

plaint— Subsequent ^ t 

ment-ESect 0 . B » h ® 

(iv) Production of— Sta„o 5 

should be produced 

(v) Production of with plaint haim 


(vl) S 

or power ol plaintia— 1 rocciur^ ^ 
fvii) Sued on or relied on as evidence If 

pUintifl— latluro to produce or cut 

in list filed with plaint— I ^ 

(vuOSuit L-iMd oO-F.lioi ol 

copy of it along with plaint ‘ 



General Index 


332o 


Document— (CoMiti ) 

— Public document 

(a) Inspection — relegrapliic messages — Parties 

to obtain sanction frorn GoNornmont 

011R18N1 

(b) Exemption from production in Conit 

QnKtl2&13N9 

(c) Production in exidencc— Proceduie O 13 It 5 
Rectification of deed by suit — Wbetlier decree 

based on deed to be amended S 153 N 5. 6 

Return of 

(a) Application for — Wbetber OTidence on oath 

ueccssarj 0 13 RON 2 

(b) Copy of — Substitution of, for ottgmal — By 

parly appljing for return of documents 
before proper lime — Stamp 013 RON 3 

(c) Rejection of — Effect — Documents to be re- 

turned topersoBs producirg them O IS R 7 

(d) Admission of — Return of — Admitted docu 

meats 0 13 R 0 

(e) General power of Court to make appropriate 

orders as to ^ 30 

(f) ^oid documents-— No right to return 

O 13 B 0 N 2 

(s^ Whether judicial proceeding 0 13 R 0 N 2 
—Sealing up portions of document 

(a) AffidaMt showing grounds for sealing up 

O10R2N5 

(b) Privileged documenta— Right to seal parts 

of documents sworn to be privileged 

Oil Rr 12 A 13 N 20 

bending for record of auother caso 

(a) Copy— Exemption from getting copy— Power 
of Court to send for and inspect record of ( 
other case 0 13 B 10 N 1 

Setting aside of deed— Right to mesne profits on I 

setting aside 0 20 R 12 N 5 

Dower i 

Claim for— By 'Muhammadan widow— Whether 
charge on her husband ^ estate O 34 R 15 N 10 I 
—Claim for— Of Muhammadan widow— Decree for 
dower against the heir of the deceased— Priority 
of such decree otcr a decree agaiost heir for bis I 
personal debt O as R 15 N 10 

Right Co interest on dower debt S Si N 10 | 

Dwelling house 

Meaning of S 62 N 3 

East India Company I 

Obligations of — Eflect of Civil Procedure Code 

Preamble N 2 I 

Ejectment ' 

- Decree for — \gauist tenant — Reversal of decree — ^ 

Subtenancy whether reviied S 144 N 20 

Suit for— Power of Court to pv»s conditional 

decree S 161 N 4 | 

Suit for — Several defendants in possession of 

diflcrcnt parcels of land— Single suit whether 
mainlainable 02R3N8 

Suit for, on basis of lease whether bars suit 

based oil title O 3 R 2 N 26 I 

Election ' 

Cases ns to— \ppcal— Procedure S 9C N 22 

Of remedies— Llicct S 9 N 03 64 

Suit for declaration in regard to— Mainlaina- 

bility of, where special remedy is provided for by 
the let 111 question S9NC2 

—Whether injunction can be granted rcsttaining & 
candidate from taking part m election 

O 39 R 2 N 2 


English Law 

Applicability— Chartered High Court, original 

Side of L P (Cal) Cl 13 N 2 

— '- A pplicability in India L P (Cal) Cl 19 N 2 

Enlargement of time 
See Time — Extension of 
Equity, Court of 

See also , Court— Court of equity 

Indian Courts are Courts of equity as well as ot 

law S 151 N I 

Equitable attachment 
See Execution— Attaehnient 


Estate 

—Estate of deceased— Meaning of 0 3 11 5 N H 

Estoppel 
Acquiosceuce 

(a) Compliance with interlocutory order — 

Whether precludes objection to it in appeal 
from decree S lOo N 7 

(b) Defendant failing to apply for transfer — 

Whether barred from raising objection as 
to jurisdiction 8 31 N 3 

(e) la public nuisance, cflect— Injunction whe 
thor will be granted S 91 N 7 

(d) Party suggesting names for receivership, 

whether estopped from questioning ap 
pointment of receiver 0 40 R 1 N 61 

(e) Personal decree against mortgagor m xsort 

gage suit passed before sale under mort* 
gage— Abseueo of objeciions frcio mortgagor 
— Whether he can object to personal decree 
OB ground of its being prematuro 

0 84 RON 10 


—Appeal estoppel against 

S06N10,0 41R1N14 

(a) Judgment debtor paying decree amount, whe* 

ther estopped from appealing against decree 
SOON 10 

(b) Pre omptiOQ decree, vendee under whether 

forfeits hu right of appealing against de 
creo by v>ithdrawing money deposited in 
Court by pre emptor O 20 R 14 N 1C 


•^—Benami auction purchase 

(a) Estoppel oF, purchaser igainst rolyiug on 
S CC SCCNIO 

Consent— Decree SUN 114 


Distinction between rra jiuheata and estoppel 

S 11 N 4 

Execution proceedings 

(a) Failure to notify encumbrances before sale 
(■) Failure of decree holder 10 announce in 
sale proclamation mortgage in bis own 
favour— 1 Sect O 21 RCG N 11 


( 11 ) hailure of encumbrancer to take steps 
for notification of his encumbrance in 
«aIo proclamation — Right against 
auction purchaser 0 21 RCjN 11 
(ui) Mortgaceo bringing to sale mortgaged 
property tn execution of money decrees 
without notify lug mortgage — Estoppel 
against asserting it against purchaser 
O 31 R 14 N 7 


(b)(AftaceFFartrouj) 
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Estoppel— Execution proceedings — (Ifisecl/aneousl — 
(Qontd) 

(ii) Estoppel against sotting up claims 
against auction purchaser 

OQlJtCGNll 
(ill) Execution proceeding against wrong 
person as legal lepreaentatire— Estojh 

Civ)E 

tension of time lor payment of put 
chase money under execution sale— > 
Failure to object— EOect 
, , O 21 B 85 N 5 

(vj Judgment debtor who fails to raise in 
proper lime, objections to irregulacity 
m sale O2lB00il41 

(m) Judgment debtor who waiTea hisobjec 
tiOQs in relation to sale proclamation 
0 2iB6CN16 
(tu) Mortgagor allowing execution to tako 
place without finai decree on mort 
gage being passed— Whether he can 
subsequently object that final decree 


Evidence— Additional evidence — Appeal, additional 
evidence in ~-[Contd ) 

(ii) Appellate Court — If can direct lower 
Court to take additional evidence 

0 41R27N12 

(ill) Direction to lower Court to take — 
Points to which evidence shoold 
relate to be defined and recorded 

0 41B29 

(iv) Direction to lower Court to take sack 

evidence — Objection to admiiisibiUtv 
of evidence whether may be raised 
before appellate Court 0 41 B 33 Nil 

(v) Inherent power to admit S 151 N 2 

0 41 R27N1 

(vi) Mode of taking 0 41 R 23 

(vu) Power of appellate Court 

(n) To direct additional evidence to 
be taken — When remanding 


estopped from claimiug the property 
ashiaown 0 21BCGN11 

—Laches 

(a) No inheraat power to assist party guilty of 
o lacbea S15IN4 

Surety estoppel of 

(a) Irom disputing his liability S 145 N 0 
—Waiver 

See Waxier 
Evidence 
—Account books 



additional evidence 

(a) Appeal additional evidence in O 41 B 27 
(i) kdmission of 

(a) By consent of pailiee 


ci! 0 41 B 27 N 19 

(i) Power to take or direct the 

(xi) Procedure — Documents admitted m 
appeal — Oral evidence to prove them 
041B2TN6 

(ill) Procedure for taking — AppUeation fof 
—Whether competent and necessary 

0 41R97NI8 

(xiii) Procedure — Oral eMdenoe to impu8“ 
testimony of witness in lower Court- 
Opportunity to latter to explain 

04lB27gf 

(aiv) Scope and object of Rule 
(xv) When may be admitted m appeal— 
Refusal by lower Court to admit eyi 
deuce 041R27N3 

lb) (JfiJcefiaHCo is) , 

(i) Discretion of Court to allow 
evidence after party has 
case 0 18B4N1.0 18 B 2 N 1 
(ii) Whether additional eiideoce can 
let m after an issue baa been emseo 
014B5N2 

Ad m issihili t T 


0”41 B27N 3 
(ii) Evidence being required for 
substantial cause 

0 41R27N8 
(tit) Shifting of onus of proof by 
appellate Court 

0 41B27N17 

(c) Opportunity to opposite party to 

contest admissibility of or rebut 
the fresh evidence 

, 0 41 R 27 N 14 

(d) Procedure as to O 41 U 27 K 12 

(e) Iloquircment by appellate Court 

_ 0 41U27N4 

(j) Reasons for— Recording of 

, , O 41 B 27 N 10 

O) Without necessity — Lfiect — kali 
dity of proceedings S93N2 5 


personal covenant 

(c) Improper admission— Admission of . 

siblo evidence — Decision based on oio 
evtdoDco which is admissible— 

(d) Improper admission— Inadmissible evident* 

admission of — Effect — j{ 23 Vlt 

(c) Improper admission or rojoction of 
bow fat ground for ordering 
reversing decision , *5 

(f) Improper refusal to admit 

(g) Meaning of — Dutinelion lctwo« 

Uty and reletancy O 10 1 
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Eviiience — Admissibility— (Contti ) 

(h) Obiectiouas to — Raising o! m second appeal 
Ss 100 db 101 N S5 
(i) Objection "IS to— Waiver ot S99N7 

Objection as to — When to be taVen 


Evidence — Documentary evidence— (Con/d ) 

(a) Admission o{ copies instead of originals— 

Stamp, whether necessary for copies 

0 13BSN1 

(b) Admission of — Objection as to when to be 

raised O 13 R 3 N 2 

(c) Admission of— Stage of O 13 R 3 N 1 

(d) Admission of — Unstamped document 

0 13R5N2 

(e) Admission of — What constitutes 

0 13R1N2 

(1) Admission of — Whether affects question as 
to document being one relating to matter 
IQ dispute for purposes of discovery 

O 11 Rt 12 13 N 11 
(g) DisclosUie of — When filing plaint 
^ 0 7E.11N1 

(a) Endorsement of admission — Absence of — 
Effect 0 13R4N2 

(i) Exhibits — Copies of— Right to — Of appellant 
0 41 R 13 N 2 

U) General power of Court to mahs appropriate 
orders in regard to discovery etc of docu* 
meats producible as evidence S 30 

(k) Inadmissible mortgage deed— Calculation of 

amount due under 0 34R2NT 

0^ Eaiticulars to be endorsed on admitted 

doenment- 013R4 

(m) Privilege- Exemption from disclosure 

0 11 Rr 12, 13 K 3 to 10 

(n) Production of 0 13 R I N 3 

(o) Production of— Whether makes it ovidonco 

immediately 0 11 R 14 If J 

(p) Production of m Court before first heannst 

07R14N1, Ol3Url,3 

(q) Public record — Admission m evidence — Pro 

cedure 0 IS R d 

(r) Rejection of — Endorsements to be made on 

documents rejected as inadmissible in evi 
dence 0 13 R G 

(s) Rejection of— Power to reject inadmissible 

or utelevani dociimonls 0 13 R 3 

- — Ebtoppel 

Sre Estoppel 

Evidence taken at a prior trial- When may bo 

treated as evidence at a later trial — Trial of case 
liter remand 0 41 R 23 

Evidence taken before another Judge 

(a) When may be basis oE judgment 

O 20 R 4 N 5 

(b) Power to deal with 0 18 U 15 

Examination of companion of party 

Stc Parties — Compaiuon of parly 

Examination of patties 

i<« Parties — f rainuiation 0/ 

Exclusion of 

(a) Improper exclu&ioii — ESect — Remand 

0 41 R 23 N 13 

(b) Improper rejection — Additional evidence in 

appeal O 41 R 27 H 3 

—Failure to produce 

(s) Decree against defendant — Whether can be 
set aside as tx parle decree O 9 R 13 G 
(b) Dismissal of suit — Rhcthcr application for 
restoration lies 09 R 9 ^ 1 

(cj Dismissal oi suit for such lailuio— Eflect— 
i?ts juilieala SUN lOG 


admissibility if maj be taken before appcl 
late Court O 41 R 23 N 1 


(o) Prior decrees between parties 0 23 B 3 N 24 

(p) Secondat' evidence — For proving terms of 

lost award Sob 2 P 21 N 3 

Ajmi sious 

ice IfiiusiMit 

— — Aftidavit Q 12 

See dim ifjidAiit 

(a) General power of Court to order anv fact to 

be proved bj affidavit S 30 

(b) Power to order evidence of any vvitness to be 

given bv affidavit O 10 R I 

— Agreement to be bound by oath 
See Oath 

— To examine 
. 0 41 B 27 N 1 

cmlencc 

0 41 R 27 

Ui Power of to tall expert witue** and examine 
him 0 18 R 4 N 3 

<d) Power of appellate Court to consult bools 
on history etc O 41 R 27 N 1 

(e) Power of to examine amio S 107 *7 28 

(f) Power of to summon witnesses of its own 

accord 0 16 R 14 N I 

(ilPowatof to tale evidence 

0 41 R 27 N I 

— Appreciation of 

(a) Duty of Court — Failaie to consider evidence 

— Legality — Revision S 115 N 12 

(b) Evidence- Appreciation of — Evnlcuco pven 

bv wartv a' witness lor the opposite side 

018B 12N 1 

(c) Evidence— Appreciation of— Judge whether 

can viipoiot assessor to appraise value of 
evidcticouicasc O 20 R 1 B 3 

(d) Fvidenee — Appreciation of — Ptinciplos 

O20B4N5 

Vrbilration procccdnic* 

(a) Ai'plic ibilit' of Evidence Ait to 

Sell 2 PC Nl 

(b) Lecc'sitv of lecoidiog of in arbitration 

proceodiugs SchJPlONS 

(c) \Aitncsa suiiiii CDS to for appearance before 

arbitritors— Procedure in Sch 2 P 7 

Burden of proof 

See Bar ten of proof 

Discovery of fresh evideuco or matter alter tnal 

(a) Remedy whether renew or application tor 

additional e\ idence in appeal 

O 41 R 27 27 9 

(b) When ground of renew 047B1N10 

^Docunicntavy evidence 

ireofjo DocuiiKnt 
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Ev)Jence— Failure to produce— (ContJ J 

(d) ESect — Disposal of suit O 15 B 4 

(e) Grant of time for production, of evidence — 

Failure to produce— Procedure 017I13N1 

(f) Party absent — Procedure O 17 R 3 

Hearing of 

(a) By Judge liimself, necessary fotproDonaciiig 

judgment— Exception to the general rule 
0 20R1 N3 

(b) To be from day to day 0 17 B 1 

1. ■' 'i . ' • S14 

( S 14 

I ; - , J ■ • ‘ icata— 

EsidencQ to prove SUB 123 

(d) Res ;udica<a— Proof of S 11 N 6 

Judgment, use of, m evidence 

(a) Admissibility of S 11 B 43 

(b) Criminal Court— Decision of — Use in civil 

Court S 11 B 90 

(c| Judgment in rem — Effect S 11 B 68 

(d) Judicial decision — Use of as evidence as to I 

rate of rent SUN 17 

(e) Judicial decision— Whether can be used as 

evidence S U N 15 I 

—— Manner of taking 

{a) Agreement of party that evidence must be I 
given m a particular manner— Effect I 

018R4N2 I 

(b) Ipilicabilitj of rules as to, to High Court 

0 43B3 

(o} Procoduro in Small Cause Court O 50 R 1 
—Material objects ' 

(a) Admission of— PiovisiODs as to 013B11 , 

(b) General power of Court (o make appropriate 

orders in regard to discovery, otc , of mate 
rial objects producible as evidence S 30 
—Postal eiidorsomeot ) 

(a) Kiloct of— Court whether can act on endorse 
mont ‘ refused” without satisfying itself ' 
whether it referred to the party affected | 
S115B12 

Production of 

(a) Evidence, when to be taken 

013 B 1 N 1 

(b) Order of O 18 R 3 

(o) Procedure as to O 16 R 2 B 3 

(d) Reasonable time to be given for 

0 18R3B1 

(e) Right to reserve evidence tilt opposite party 

has given his evidence O 18 R 3 

(f) W hero there are several issues O 18 B 3 
Vananco between pleading and proof 

See . rieadinj — Vartanee beticeen pUadtnif and 
proof 

What is ' 

(a) Admis;>ion — W hclher can be treatoi as • 
evidence 01SB5N2 I 

fb) Answers to interrogatoriob, whether evidence I 
O 11 n 21N 1 

^c) Notes b> Court as to ago or deseription o! 
witness in beading of deposition, whether 
ovidcnco OlSRdNl i 

(d) Report of Commissioner for local mvcstisa* 1 

tioQ O 26 R ION I i 

(e) Veriflcatiou of pleading, whether, eTidence ol . 

contents of pleading OCBlSNlj 

(f) Witness, demeanour of— Remarks by Court 

on 0 18U12N1 I 


Evidence— (Coiitd ) 

Witness 

(i) kttendenco of 

(i) tdjournod hearing, attendance at 

(o) Case not reached on data ol 
attendance in pursuance of sum 
mons — Power of Court to order 
him to attend on date of 
adjourned hearing 0 16 R 1 
(ii) Depasture of witness 

(a) When witness may depart 

O IG B h> 

(5) Witness depaiting before proper 

time without lawful excuse— 
Effect OIGRIT 

(lit) Failure to attend 

(a) Failure due to omission to specif' 
time and place of attendaoce 
in summons — Witness not 
liable for non compiiaace 

0 10 B 5 N i 

(6) Lawful excuse— What is 

0 10 RIO N 2; 016 BUN 2 

(c) Procedure on 0 16 B IO 

(d) When ao offence 01CR13N1 
(ill) [iluccllaneous) 

(а) Exemption from personal attcud 

aoce 0 16 R 19 N 1 

(б) l-ailuro to attend “Failure of 

party to cause attendance ol 
witnesseb-Eflect— Procedure 

017Bd 

(e) Time for- Fixing of 016R5N1 
tb) Coercive and punitive processes against 

(0 Arrevt and impnsonmeut 
(a) Imprisonment, when 

ordered OICBH 

(f>) When warrant for arrestinsj * 
issued OlGRlONl 

(ii) Utachment of property 

(а) Altaohmeat of property 

what circumstances ■? 

ordered 016B10 

(б) Vttachment of property of—Jl®® 

of 016 111® 

(c) Attachment of property of 

Iraut witness when to be viii 
d™«n O 10 I! 11 

(ill) Contempt of Court, proccodiug for , 

(a) Power of High Court to procc-l 
for contempt against ? 

wit™., OlOBI-’-'' 

(iv) (Gcnerai) , ,i, 

(а) Coercive process to 

tiudance 0 10 R 10 H I •« ' 

(б) Coercivo process to compel 

anco of witness ® 

(cJCoerciio pfOcc,i, SVid, i 

onlorceJ OIORION 

(<i) Power of Court to compel attciiJ 
ance of witness ^ 

(e) Recalcitrant witness — v^ocrc 
proc.ca 

(v) Imposition of fine 

U) Jlode ol recovery of fine^ 

('-) When fine can bo ^ j2>- i 
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Etidence — \Vituo»=“CocrciTe and punilive processed 
agaiust— {Coniii } 

(vj) Ptoclamatjou 

\a) I’tocHmaliou icquina^ &tten 
d%Dcc of Nvitocas wheo may b 0 
made 0 16 R 10 N 9 

(\n) Si,cunty for attcadance 

(a) Po»cc of Court to requite person^ 
summooed to luraish security 
for attendance OI 6 R 16 

(ii) Fo^er of Court to require security 
lor aipearauco OI 6 RI 6 

(c) CrcdihiJity 

( 1 ) Grounds for iznpcacbmcnt 

O 20 R 1 U 5 

(d] Cross esamiuatioD 

( 1 ) Cross esaminatiQo— Ifv wliich party 
to be made— Cross examination by co 
defendant — ^a]ldlty of proceedings 
whether afleclcd SOON? 

Ill) 1 Tidence untested by cross examina 
tion— ESect 0 18 R o N i? 

(ill) Foi^er of Court to prevent counsef 
from unduly liarassing and brovr 
beating witness S 151 N •t 

(it) 1 owor to order deponent of affidavit tc* 


(e) 

(f) 


can bo allowed wliore tbe opposite 
party desires produettoo of witness 
for cto «9 exacnioaCiOd O 10 R 1 N 4 

(is) Want of eSect 0 20 R 4 N 5 

(i) \\ icncss summoned bv Court of its own 
accord Ol$UllR 2 

Eemeanout of 

( 1 ) Evidence— W iliiess— Demeanour — Re 
cording of cemarkb on demeanour 

0 18 R 11 


Lsamination 

( 1 ) Commission examination on 

0 26 RIO 

(0) bsamiuatioii of witness and bie 
atteadaoco beforo C>omniissiooe( 
O _G R 17 

lb) Exemption of witness from attend 
mg Court — Commission tot hiS 
examinjlion O 26 U 1 21 4 

(<)Iorier of commissioner taking 
ei denco of witness to note de 
meauour O 26 R 7 N 0 

(Jl Witness resident boyoud limite 
of jurisdiclion of Court — Procese 
to compel bis aCtcudance before 
commissioner 0 26R17K3 
(e) W itiiess wbclber miv apply for 
csamiiiatiou of bimsclf on com 
mission O ‘’S R 2 

(11] ImmcJuto examination of witness 
ibout to Icive jurisdiction 
(u) Eridcnee — W iCness — Examina 


1 


tion— Infant as witness — Power 
of Court to hold examinatiou as 
to compelency to give evidence 
O 18 R4 N 1 

(6) Examination — Right of patty— In 
absence of parties — Legality — 
Revision S 115 N 12 

(c) In absence of opposite parly — 

Effect O 18 B 5 N 2 

(it) Recording of erideuce 

(d) Language of record 

[>) Interpretation to witness 

(1) Record — 'Interpretation 
of deposilioD to wit 
ness 0 IS R 6 

(it) (Ifiieelfaneous) 

Sa 1ST ISa 

(1) ReitMd — SVVieti ovi 

deuce may bo taken 
down in English 

01SR7 0 

(2) Recording in language 

which IB uot Court 
language— Effect 

8 00 V 2 

(6) Mode of recordiug 

(<) Signatuio bv Judge 

(1) Omission to sign 

SOOE 2 

(2) Record — Signature of 

Judge 0 18 R 3 N 0, 
0 18 U lb 

(III bignatnto on deposition bv 
witness 

(1) Record— Mode of aigua 
turo of Witness 

0 H R 6 N 4 
0 IS R 10 
(^1 Recoid— Signing of de 
position— Whether he 
tan l» forced to sign 
deposition S lol N > 
(in) (l/iscc/farieous) 

S 133 O 18 It 5 
(I) Any I ailicular question 
and mswer mav be 
taken dow n 

O IS II o N 1 
OlsK 10 
f’) b Tidenee t ike dowiibv 
sttnugrapber — Lo^a 
hiv t, 115 N 1C 

1®) Memo of CTiJencc— 
Es eniuls — Memo 
randuni should be 
w th reloreoce to each 
witness 01« B13 N 1 
I*) Memo of Butstanca of 
eiidcn a — In what 
tircumjtan es Judge 
can cau a memo to be 
mvde in wtiUng from 
his dictation in ojen 
Court 

0 IS R 8 M 1 to C , 
0 IS R 14 


O IS B 16 
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Evidence — Witness — Exaramatinn — Recording of 
erideace — Mode of recording — (Vtsccffaneous) — 
(Contd ) 

(S} Memorandum of sub 
stance of evidence to 
be prepared m unap 
pealablo cases 

O 18 R 13 
(*) Objections as to — When 
to be taken 

O 18 R 5 X 1 
(7) Questions objected to 
and allowed b\ Court 
—Court to take down 
question answer ob 
jeetzon name of pec 
son making objection 
and decision of Court 
on it O 18 R 11 
1^) l\hen evidence 018R8 
(0) Record m cases in 
whicli appeal as al 
lowed 0 18 R 5 

(ii) Applicabilit; of Rule as to 
to High Court 0 19 R 2 3 
(t) Record — Memorandum of 
substance of evidence — 
Effect— Sucb memorandum 
to form part of record 

018R8 13 U 
(ti) Record — W bother Court can 
refuse to record evidence 
on the ground that it is 
biassed 0 18R12K1 
(in) Record — Who should record 
evidence 018R5 


(а) Eiideaco — Witness — Examina 

iion— Power of Court to order 
what Witnesses could be esa 
mined 0 18 R 2 Is 1 

(б) Evidence — Witness— Examina 

tion — Right of part;' to have all 
witnesses tendered bj him esa 
mined O 18 R 4 N 1 

{cj Witness— Esaminatiou — Power 
of Court to order any person 
present in Court to give evidence 
016R7 


(vi) (Iftscrffaneoui) | 

(d) Agreement between parties as to 
mode of examination — Effect 

O IS H 1 2* 2 
(6) Examination by person other 
than Judge— Decision wbelber 
vitiated S99N2 

(c) Examination in open Court— Ne 

ccssity of O 2CR1 N 2* , 

(d) Examination place and mode of I 

0 18n4N2 I 
(r) Oath or afTirmation O 18 R 4 N 2 I 
(/) Power of Court to examine wit 
□c <cs<ief<rrtn«eisr OlSRlKl . 
(?) Power o( Court to examine wit ' 
nesses upon ex parle application I 
O IS It IN L 

(^} Power of Court to iDterfere 

O 18 U 1 N 2 ’ 


Evidence — Witness — Examination — (Mrsce/fai ecu )— 
{Conld } 

(t) Procedure where there are two 
sets of defendants 0 18 It 2 \3 
0) Rules as to — Examination 

013B2M 

(g) Exemption of, from arrest — Exemption 
while going to, attending at, or rctorcing 


application for summons 0 16 It 2 
(u) Expenses of witnesses detained more 
than one dav OlORt 

(ill) Failure to pay — Effect S 36 2 
01CR2N5, 016B1 
(iv) Government servants summoned Ss 
witnesses, whether entitled to lemu 
aeration 0 IG B 2 N 6 


01GB2h3 

('■»} Procedure w here insufficient amount is 
paid 016B4 

(^tii) Realisation— Mode of ® ® 1 J 

{>*) Bight to— When lost 0 ® ? tJ « 

(s) Scale of 0 W B 2 

(xi) Suit for whether lies S9Nfi3, 62 

(xii) Tendering of— At time of *®t'’*®* ®i 

summons OloRS 

(sill) Travelling charges whether 

chided in costs of suit S85N.6 


(il Expert witness , 

(1) Expenses of-Power to order 

(ii) Remuneration— Power to orde^ ^ , 

(j) Interrogatories to , 

(i) Witness whether can be 


ness Sl5lN6,01Gltl ■' * 

0 1GB21M 

(ii) Power of Court to examine 

witness ® tr R 

(ill) Provisions applicable ,, % 

(I) Power to recall 

(in)Fre\]0UB deposition of witness *' ,u..j 
can taken into consideration «• 
proof , S 115 > ‘ 

{n) Production of document by witnc»s 

(i) Summons to produce 

obedience of summODs-Punwhu 

(u) kVitness— Parties— Not parly j 

k\hethcf such witness can bo otiie 
to produce particular document ^ 

(ill) %\ itness right of. to produce 

at hearing though not i 

produce ^ * 

(o) Rejection of , .p~iuie 

{.) lu trial Courl-Oljectiou 3 

Court when to be taken 013 it* 
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Evidence — Witness— Rejection of — [Co lid ) 

(ii) Refusal to examine witness— Effect 

SS9N2 

(ill) \\ hen Court mav refuse to esamine 
witness O 18 R 4 N 1 

(p) Residence of outside British India— Letter 

of request S 77 

(q) Right of to ins{ ect document of oj posite side 

Oil R 15 h. 4 

(r) Summons to 

(i) application foe 

(a) R»fusal grounds for O 1C R 1 N » 
if;) Refusal of — Remedies of applicant 
016R1N6 
(f) Summons to attend to givoevi 
dence or produce documents 

OlCBl 

(d) Summons whenmay beappliedfor 

O 1C B 1 H 3 5 

(ii) Form and contents of 

(а) Contents — Time and place omis 

Sion to specifv— LSect 

0 1C R 5 N 2 

(б) Summons- Fottu of 0 1C R 1 N 7 
(lu)Non compliance with summons 

(a) Procedure on 0 1C R 10 

When offence 016R18NI 

(e) When witness uot 1 able 

O 1C R o N 8 

(ir) Service of 

(a) Failure to serve— Effect 

O IC R 2 N 5 

(b) Mode of 0 10 B 8 

(e) Proof of OICB8 

(d) Time for Suffjcient time before 

time specified for attendance to 
be allowed OICRC 

(v) (3/ircf2fanco <$1 

(n) Power of Court to summon petti 
eulat person as a witness 

Olf R14 N 1 
(6) Public officer summoning of — 
Sufficient coosideratioD to be 
given to exigencies of j ublic 
duties before summoning him 

01GR5NI 

(f) Refusal by Court to summon at 
late stage Effect S 09 N 5 

(d) Summouiug of and attendance of 

016 

(e) Summoning of witnesses to appeal 

before private person S 151 N 3 
(/) Summoning vitli \e\ilious desire 
to obstruct — Inherent power to 
picicut S lol N 6 

(e) W itncss — Power of Court to sum 
man of Its own motion strangers 
to suit to giie eMdouce 

016 

{f)^^ltuesS dut^ of tocomplywith 
summons O 16 R 15 


(Visccfid iro is) 

(a) \grcemcat to b;. bouud b) oich of third per 

son— Effect S96N15 

(b) Documents °cut for and inspected by Court 

from records of other case — Effect 

O 13 B 10 

(c) Lvidoueo — Proof of title of purchaser at 

Court auction— \\ hethet production of «ale 
certificate uecessarv O 21 R 91 N 3 


Evidence — {Miscellaneo is)—(Contd ) 

(d) Iraportation of personal Lnowledgo of judge 

I I I • N . 

i i 


(g) Whether Court can substitute esammatton 
of parties at first hearing for elucidation of 
po nts in dispute for evidence on oath 

O 10 R 2 N 1 

Exchange 

Rate of — Decretal amount stated in sterling — 

Amount m rupees to be calculated of— Rate of 
exchange on what date to be taken S 47 K 77 

Excommunication 

Elow far actionable S 9 N 4G 

Execution 

See also Decree~h ifotce e<U—Mocle of 
Deciee — bxec Uab^ltlj of 
Decree holder 

• — -Abatement of proceedings 
See also Abate ne it 

(a) Execution- Abatement of— ^0De by death of 

parties S 50 N 13 1C 

(b) Execution— Proceedings in- Applicability of 

pcovuioos as to abatement 0 22 R 12 

(c) Execution proceedings m— Abatement— Pro 

visions appl cable 0 *>3 R 3 V 4 

(d) Execution proceedings in— Applicability of 

provisions as to abatement and substitution 
of legal representatives 0 22 R 4 K 4 

(e) Judgment debtor — Death of — Whether 

causes abatemoot of execution proceedings 
S60N10 

(l)l\ bethel execution proceedings abate by 
dcalbof decree holder ^ 50 N 3 

— Adjustment— Satisfaction or payment out of Court 
See alio Decree— Safi facti » of 
Decree 4 fj *sf t eiif o/ 

(a) Aj plicability of provisions 

(i) Decrees to which 0 21 R 2 applies 

O 21 R 2 E 4 

(b) Attachment of decree adjustment after 

(i) Decree — adjustment of — After it has 
been attached in execution of another 
decree O 21 R 53 N 11 

(ii) Pavment or adjustment out of Court- 
After decree has been attached under 
another decree O 21 It 53 V 11 

(c) Certification O 21 R 2 

(i) Absence of effect of 

S47 N 40 O "I R ■> N 21 to 32 

(a) Adjustment not certified — Suit if 

lies for injunction to restrain 
decree holder from executing 

S 47 V 10 

(b) Effect On sale under satisfied 

decree O 21 R 90 N 31 

(e) Eiecutmg Court power of to re 
cognise uncertified adjnstmentof 
decree made out of Court 

O 21 R 2 E 2 

(d) Failure to certify- Effect of 

021 R 2N 2 

(r) Remedies of judgment debtors 

0 21B2N 29 30 32 
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Execution — \(lju£tment — Certification — Absence of 
cficct of— (Co/if I ) 

(/) Sucli payment wbethor can be te 
cognised in proceedings against 
judgment debtor 

O 21 R *» K 16 
{^) Uncertified adjustment if can be 
considered S115N12 

(fi) \\ bother uncertified payment can 
be recognised by Court executing 
decreeagainstsurclyunder S 145 
S14u2Tg 

(u) By whom to be made 

(a) By ^\bQm tobemado 021B2K9 

(b) Vi ho can certify — Several joint 


Execution — Idiustiucat — Nature of nuostion— 
iCotdi) 

(u) Question relating to execution et 
what 15 — Question as to adjastmec 
of decree out of Court 0 212N C 

(h) Oral adjustment 

(i) Validity and admissibility 

0 21 K 2 h ^ 

(i) Partial adjustment 0 21 Iv 2 N 

0) Payment out of Court 


cient 0 21 B 1 N f 

(iv) Payment under mortgage decree 

0 3lB5Nlt 


(a} Who can apply for — Representa 
tnc of judgment debtor 

S 110 N 5 

(v) (Afiicelfni c 

(a) Vpplicatiou by judgmciil debtor 
for recording satisfaction 

021B2N15 

(b) Certification brought about by 

fraud— Inherent power of Court 
to vacate order recording adjust 
mont 0 21B2N19 

(e) Cerlification by decree bolder — 
Whether and when Court can go 
into the (jucstioD of the reality 
of the alleged adjustment 

021B2N19 
(d)Dccice'< to which O 21 B 2 
apples 02IB2R4 

(«] Dismissal of application by ludg 
mcnt debtor wbetber precludes 
application by decree bolder 

8 11 N “3 

ij) Duty of decree holder 

0 21 It 2 N 12 
(u) Esecutioo question relaliug to — 
What is — Order on application 
by judgment debtor recording or 
refusing to record as certified 
payment or adjustment out of i 
Court 0 21 R 2N33 

I? ) Form of 021R2N17 

(i) Limitation for O 21 B 2 N 18 
0) Vlcaning of O 21 B 2 N 3 

(A) SolUeinent out of Court — Certifi | 
catiou by Court— Proceedings for 
Mthdriwal 0 23 B 1 N 15 | 

p sary I 

O 21 R 2 N 23* 

(d] Court winch can rrcofiuso adjustment 

(0 Xtlacbincnl of decree — Vttacbiiig 
Court po\ cr of to ucog o adjust 
mcnt of attached decree out of Court 
0 21 U 2 MS 

(e) Joint decree O 21 B 15 N 8 

(t) Meaning ol 

U) IdjUBtmei t of decree— Mtaninj' of 

O 21 B 2 !• 6 

(ii) I ay mcnt out ol Court— Meaning of 

O 21 B 2 N S 

fk) ' atujo of quctiion 

(i) lower of crciutlig Court to decide 
luculioii M7B40 


WVVLcn j, 


(v) Refund of money paid — Claim (or-~ 
Question whether one m esecut oo . 

S47N10 

(ri) To whom can be made — Assignca o 
decree 0 21U2NS 

(k) Procedure on 

0) lajmcnt out of v” 

0) Recording of ^ . ... 

(i) Absence of recording by Court— '>b' 
ther the adjustment can be 


1 


record satisfaction of 
mcnt out of Court 0 21B2 ■< 

(m}Sa]e adjustment after , r.,,,* — 

(0 Vdiustment ofdeeroo out of . 
When can be 

of auction purchaser can be aos 
by such adjustment made *f>T 
0 21 B SJ ^ 


0 2lU^ 

(ii) Vpplication by judgment debtor to*“ 

Batisfaction ol decree j N I 

(ill) Certification — \Vho can 

cording Bitiifieuou O 21 1 - 
(tv) Payment out of Court—Whe 

faction may bo cnlctca on ^ j 
such payment ‘^r!.n..rc»D 

(v) Whether afterward* decree j., 

apply for eseeulio i on ground tbi» 

..duted loccrlily W 

fraud or coercion or ‘baUt ^ ^ j 


■ Jeel*'* 

buy ‘j 

ciecutioii whether M 

coding suit rourS"” 

ill nr fldiustmenl out o' 
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Execution— tdjustmont— ((yO'iW ) i 

S-ait b^sod on y, i 

(i) \d]U8tinent of decree out of Conrt — ^ 
Suit if lies for de-liring s'ltiafaction ol 

1 O 1-T >T <0 


Execution— Application for — Amendment — {Contd ) 

(\i) Stage at wlijcli amendment can be 
made 0 21R17N3 

(tu) Time allowed for — Extension of timo 
Sl■iS^ 5 

Ui»0 'A hetbcT maVes it fresh application 

S 48 N 7 

(b) Copy of decree filing of with application 

(i) Copy of decree to accompany appli 

cation — Rule requiting copy of dootee 
— Aalidityof S 122 2 

(Uj Copy of deciec I'helhor necessary 

D21 R 11 K 12 

(c) Defects in 

0) Effect 1) 21 R 11 N 2, 4 C 8 to J2. 

O 21 R 15 M 0 

(d) Form and contents O 21 R 11 

(i) Application by joint decree holder 

0 21 R 15 N '• 

(ii) Application wbothei to be in writing 
S51N8 

(m) Mode of— Whether lo bo specified ex 
pteesly in application lor execution 

S 51 8 

0^) Heution of i %i ment or adjustment out 
of Court 0 21 RUN 8 


To or With whom to bo made — 
Transfer of decree 

O 21 R 2 N 9 10 , O 21 11 1C N 15 
(uj I'avtncnt or adjustment out of Court 
—To \\ hom or u iih M horn lo he made 
—Decree in favour of firm or Hiodn 
joint family O 21 11 15 N 8 

- tcamst whom execution can i^sue 

021R11NU 

(a) AgaiUit whom decree may bo executed— 

Decree for restitution of conjugal nghts 

O 21 B 31 > 5 

(b) Executing Court power of to lefusotoese 

cute decree iguinst i arson not made part^ 

•5 3S N 8 

(e) Fxecutien— \l helhcr mas be ordered against 
ccmmissioncT for recovorv of excess fees 

S 151 N 2 

(dl Execution against peisona in rcpresentatiee 
capacity— Binding nature as regards per 



S 50 N 18 

(h) Judgment debtor death of— Boua /We pur 
chaser of deceased judgment debtor a pro 
perty— Liability of S 50 Is 15 

(i) Person liable to be proceeded against— 
PorehaRQ from Muhammadan co lim 

S50N 15 

(]) Surcts S 145 

(k) Third jatties S 50 ^ 15 


S 38 N 8 S 47 N 41 

^tmount to bo iccoycrcd 

(a) Amount lo bo tecoseied iiom yildgment 
debtor — Cliiin for luesue piofit- against 
decree holder — Whether to to deducted 
from amount due 0 21UCCN12 

lb) Pfiw Council decree — Afoncs piyabie nndei 
— Rata of osfli ingo 045U15asl5* 

— — tpplicat on for 

la) Amendment O 21 R VJ N 4 

(i) D feet 111 — Vmcudmeiil O 31 11 15 ** 0 
(ii) Duty of Court to give opportunity for 
ameudmeut 031 B 17 N 2 

lui) Non covaplianre with mdci for amend 
iiicut within the time fixed 

0 21 U 17 N 4 

(ic) Older allowing amendment— Finality 
of an order SUN 23 

Iv) Registration— W bethcr application iiiav 
be amended alter registration 

S153N 5 


0 21 R 11 N 2a 

tviu) Statemsut of amount due 

0 21 R ll N 10 

(o) Joint decree holder bj 0 21 R IS 

lOAfeaniDgof S 48 N 4 7 

ST3\ 8 O21BJ0N8 
(0 Apphcatiou for attachment to Court 
to which precept has been issued b> 
another Court— hether application 
for execution & N 8 

<1 ) Application for drawing out mooc> 
under attachment lying in treasury 

021 R 52 N 8 

\iu) ApjliLatiou lor transfer of decrco for 
execQCiOD to another Court S 42 N 1 
(iv\ Application (oc trauater, whether up- 
plication for execution S 33 N 12 
fv) Appliratjoii to implead legal represen 
tativoa of deceased judgment debtor 
whether application toexecuto decree 
3 43 N " 


Ig) Nccossitr for 

(i) Vpplicatiou lor— Whether and when 
may be dispensed with O 21 R 10 N 9 
li>)Deciee cooiirmcd in appeal pending 
application — Whether fresh applica 
lion accessarv O 21 R 10 N S 

till) Execntioa if can U ordered by Court 
of its ow n motion b 51 N 8 

fh) I’owcr to grant relief not praved for in 
application 

10 Fracec for future interest not made in 
application— Power of Conrt to ftvrard 
such interest O 21 R U h 10 

(i) Procedure 

li) KdmisMOD of— Procedure on 


0 21R1TN5 


111) Procedure on recefymg application 

O 21 U IT 
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* Execution — \ppUcation lor — (Contd ) 

(]) Transferee of decree by 0 21 It IG 

(k) Ycnacatioa of O 21 R 11 N 4 

U) Inventory of property — Omission to 
verify— Efiect S99N5 

\rrest I 

See irrest ' 

. . — kssignment of decree 

ice oiso Decree — Isiijiniiuif o/ 

(a) Decree against company ic liquidation 

0 21 It 16 N 20 

(b) Essentials 0 21 It 10 N 3 4 

(c) Execution by assignee O 21 B 16 

(i) \pphcatiOD by assignee for execution 
— Ivotice to assignor and judgment 
debtor — Want of due notice— Question 
whether one under S 47 S 47 N 61 

(ii) Application by transferee for execution 

— Objections of jndgment debtor and 
original decree holder 

0 21 R 16 N 15 
(ill) Ipphcation by transferee for execution 
— Objections to execution — Failure to 
raise— ESect 0 21B16N15 

(iv) Application for execution to which | 

Court to be made 0 21R1CN12 

(v) kasigneo of decree — Bight of to execute I 

decree S 146 hi 4 

(vi) Attachment of decree execution against 

origioat decree bolder — Assignees 
right to apply for ezecuttOQ S49N1 

(vii) Court ID which transferee is to apply 
for execution S 3$ N 6 

(Till) Kotico to transferor and judgment 

debtor before issuing execution at bis | 
instance 0 21R1CN14 1 

(is) Right of transferee to apply for esecu 

tion— Conditions necessary S 146 N 3 
(x) Right of traosletee to apply for oxecu 
tion— Where decree is under attach 
ment 0 21 R 53 N 7 ' 

(it) Transferen whether can continue esecu 

tion proceedings started by transferor 
O 21 B ION 19 t 

(d) leaning of O 21 R IC R 3 t 

(i) Attachment of decree 0 21 R 18 X 10 | 

(ii) Transfer by operation of Hw — What is 

0 21 R 16 N 5 

(ill) A\ hols transferee of decree — Whether 
transferee of subject matter of snit or I 
decree IS transferee of decree S14CN4 
(c) Mortgage of decree 

(i) Mortgage of decree O 21 R 16 M 8 
(ii) Mortgagee, vvhetber can apply for oso i 

cution S 115 N 11 

(f) One of •iceral co judgment debtors, transfer | 
to 

(li Iffs right to contiibution by others 

S 47 N 42 

(ii) Transfer of decree for payment of 

luoDcy against two or more p'i'jons, to 
one of them— Rights of parties 
, O 21 U 10 N 16 17 18 

(ill) Transfer of interest of one of cevetal 
joint decree holders to one of soTersl 
CO judgment debtors — rfleet 

0 21 R 16 N 1C 17, la 

{g)Or*l transfer 

(OAaliJliy Oai«72272 

(h)I'artofdc rcc transfer of 0 21 Rib 21 7 


Execution — Assignment of decree— Part of decrer, 
transfer of — {ConUl ) 

(i) Transfer of portion of decree, whethtr 

'transfer of decree ’ S 47 N '’1 

(ii) Transferee of portion of decree— 

of to apply for execution Slid HI 

(i) Privv Council decree assignment of 

(i) Application for execution by assignee 

0 45R1^^3 

(j) Question as to 

(ij Executing Court, power of, to deter- 
mine question as to factum of tranter 
S47N’* 

(ii) Execution questions that can be d< 

cided in — Question as to whether 


(iv) Question whether assignment 
benami — Applicability of S 47 

S 17 N SC 

(L) Recognition of . 

(i) Assignee of decree— Application by W‘ 
recognition of assignment— ObjccHM 

to esecutability of decree ii can “ 
raised subsequently ®,^re 


of the transfer whether necessary 

0QIR2> J 

(it) Transfer of decree— Transferee Court u 
can recogniro assignment of j 

-*ioa W 
. to ^ 
J 

‘ 0 21B1CN3 10, 11 15 

(i) Ipplicatwn by assignee for execuuoP 

AYhethor judgment debtor may c 
test on ground of uncertified »ai“ ,j 
ment out of Court 0 „ Tj 

(ii) Cross decrees ® 

(ill) Equities enforceable against or 

decree 

(it) Liability of transferee to tjre 

sobjecl to equities which “‘8“* „ 

been enforced against ongina 
holder— What claims can bo 
against transferee— Claim for^ ^ g 

(v) Payment out of Court to j^‘j} 

,4 hoUer-LHecl 0 21 B 

(vi) Right of assignee to certif' P f ,,3 

out of Court O * , a iJ 

(v ii) Set ofl of cfosa-dccreos O il It s * j, 
(mu) Suit whether maintainable oy 

person on basis of Jj H l(5> ^ 

(ix) Transferee of money decree J^^te 

gage claim.-A\ helher bo can 

mortgaged property 
dec reo 

(m) Rival assignees ..ixaliOs 

(I) Contest belwecH-ro«cr of 

Court to convert *“/; > -i 
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Kecution — Assismn'’ut o£ dc lec— (Coii£f.) 

(n) Substitation of transferee 

(i) Application for substitution by iraas 
fereo 0 21 KICK 19 

(o) Transferee if pattj or reprcsentatire of party 

(i) Is'isnee whether partv to suit with 

m S 4* S 47 N 7 

(ii) Transferee of decree, whetho’ lepresen 

tatire of decree holder S 47 N 24 27 

(p) \\ hen can be made 

(0 Xssignment whether can be madealtei 
decree has been attached in escenUon 
of another 0 21 E, 53 N 7 

— attachment 

See also Ulachtiient 

hieeation-Sale 

(a) Agricultural produce 

0 21 K 44 45 and Notes 

(i) Agricultural produce not in possession 
of judgment debtor 0 21 It 46 N 12 

(ii) Mode of attachment 021 R44 N 1 

(b) Application for 

(i) Application for attachment of immova 
bio property — Contents — Extract 
0 be 
R 14 
lor 
taeh 
has 

been sent by another Court 

S46N3 

(m) Attachment of moveable property — 
Form and contents of application 

0 21B12 

(iv) Attachment of immoveable propetlv— 
lorm and contents of application for 
attachment 0 21 B 13 N 3 

(c) Claims and objections 

(i) Administrator General claims by 

< 0 21B53N17 


(n) Burden of raising objection 

(al Burden on whom to raise the 
objections S CO N 23 

(hi) Claim by party to suit 

(a) Claim by parties on behalf of 
third parties or as trustees — 
N\ hclher question J« one within 
S 47 or O 21 Hr 68 to 03 

O 21 R 68 N 14 15 
(OCHim by parti os representing 
third jotson or as a trustee — 
I’tOMSion applicable 

0 31 R 58 K 14 
(c) Claim by parti to bo enquired 
Into and not rejected snin 
TO inly b47N84 

(ifj Objections raised b\ parties and 
tho‘-a raised b> third persons — 
Distinction tetween 

0 21B53N1 


(e) W hether parties can put forward 
claims on behalf of third parties 
O 21 R 58 N 3 

(/)^^hcthe^ within O 21 R 58 

b47N84 

(iv) Claim by transferee from judgment 

debtor 0 21 R 68 N 18 19 

(v) Claim proceedings parties to claim 

proceedings O 21 R 63 N 3 

(vi) Claim suit 0 21R63M5 


Execution— Attachment — Claims and objections — 
ClauQ suit— (Conf<2 ) 

(а) Burden of proof in such suit 

0 21 R C3 N 19 

(б) Claim suit by defeated claimants- 

— 1\ helher decree bolder can 
raise plea that transfer under 
which claimant claims IS fraudu 
lent and loidable by creditors 

0 21 R 63 N 2I> 
(e) Claim suit by defeated claimants 
or objector — Scope of suit 

0 21 R 63 N 9 10 

(d) Claim suit to negative order m 

claim proceedings — Decree in 
suit by one decree holder in his 
favour — Whether enures to 
benefit of other decree holders 

0 21 RC3N 16 

(e) Claim suit valuation of for juris 
diction and court fees 

0 21 R 63 N 21 22 
(/) Decision in claim suit— Effect on 
intermediate and prior transac 
tioos 0 21 U 61 N 3 

(g) Effect of 0 21 R 03 N 2 16 
(ft) Effect of— Beijval of attachment 
— Effect ou intermediate tran 
sactions 0 21 R CO N 5 

(«} Nature and scope of 

0 21 R 03 N T 
(^} Order directing decree holder to 
file <eparato suit— Separate suit 
—Maintainability S 47 N 33 
(A) Parties to 0 21BC3N8 

U) Power of Court to treat claim 
suit as application & 47 N 68 
(m) Principles 0 21 B 63 N 2 7 
(u) Properly sold held not liable for 
attachment— Right of claimant 
to restitution b 144 N 34 

(o) ReMial of attachment on claim 

suit being decreed in faiourof 
attaching creditor 

0 21 R 43 N 3* 

(p) Bight of person aggrieved bi order 

as to claim or objection to file 
suit 0 21UC3 

(q) Suit hv defeated claimant— W he 

thcr in such suit he cau attack 
validity of deoco againt judg 
meat debtor D 21 R 63 N 14 

(r) Suit by defeated daimant or o) 

jeclor — \\ bother be can in such 
suit question validity or factum 
olalUchraent O 21 h 63 N 14 

(s) Suit by defeated claimant w helher 

ho can plead that subsequent to 
the order against him be has 
acquired title tv pre cnptiou to 
the property O 21 R C3 "N 24 
(4) Suit to estallish right uegatiied 
IQ claim proceedings if and when 
damages for wrongful attach 
ment can be claimed in such suit 
O 21 B 63 N 10 
(<0 Suit to establish light negatived 
in claim proceedings — Conse 
quential rehef if and when 
should Le asked 0 21B63EJ 
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Execution — AtUchmeut — Claims and objections — 
Clam salt — [Contd ) 

(i) Wlictber can ba brought after pro- 
perty has been sold in execution 
O 21 R 63 N 7 

(mi) Coutmuanco of attachment subject to 
encumbrinca 

{a) Continuance of attachment subject 
to claim of cocnmbrancer 

O 21 R 62 

{b) Whether provisions apph to 
claims arising in csecutiou of 
mortgage decrees 0 21R62N1 i 
(viii) DoHt in preferring 1 

(a) Eaect 0 2lR5BN20,2l 

(b) No obligation to investigate claim 

or objection 0 21BS8 

(ix) Dismiss'll of execution application, I 

cQectof 0 21RC3K5 

(x) I'aiiure to object 

(rt) Thud perbon svhose property is 
attached and sold failing to oh- | 
jeet — Whether loses his rights 
O 21 R C6 K 15 
(xOOiouudsof O2lB68N4,20. 

O 21 R 59 N 2 

(ill) loiuirj into 

(a) Burden of proof 0 21 R 59 N 1 

(b) Claims and objections, determma | 

tion of. b^ <!xeeuliogCourt when 
IS a full inquiry and when a 
summary one O 21 R 68 N 1 
Ic) Claims and objections, notifies 
tion of in sale proclamation 
without inaestigation — Cflect 

0 21 R 58 N 20 

(J) Duly of Court lo investigate 

0 21 B OS N 20 
(e) Evidence to bo adduced bv claim- 
ant or objector I 

0 21 R 69. 0 21 U60N 1 
(/) Matters to bo pro\ cd bv claimant 
or objector 0 2tR59 

(i;) Nature .ind scope of 

O 21 BOON 1 to 
0 21 R 01 N 1. 2 
(A) Order jiJcroU recording or notify- 
ing claim without investigation 
— Eflect 0 2lBC3Nd 

(xih) Insolvency of judgment debtor 

(a) Whether adjudication of jndg- 
ineut debtor as insolvent pre- 
cludes agitation of claims and 
objections O 21 11 59 N 10 

(xn) Intangible proportv ( 

(a) Questions as to 0 21 R 59 N 3 

(xv) Mortgage-decree, execution of 

(d) ApplicabiUtv of proiiBioo!, to 
niortg igo decrees and sales there 
under 0 21 R 53 Nil 

(b) Encumbranecson properly sought * 

to be sold — Sale subject lo en- 
cumbrincQ — XpplicaUlit} of 
O 21, 11 C2 to mortgage decrees 
O 21 It 62 N 1 
(r) luicsligation ol claims — Proce- 
dure 0 21 1169 Nil 

(xvi) Mortgagee, claim bv * 

(a) Mortgagee of rropertj 

O 21 U5S N n. IB 


Execution — Attachment — Claims and objectiooj— 
{Contd ) 

(ivii) Mortgagee with possession, right of 
021RC2NS 

(xviii) Moveable property 


as to, applicability of, to seuuro 
of moveable property in orecutiou 
of decree for moveable property 
0 2lR3th’» 

(xiv) Order as to SUN 112 

(a) Adverse order in claim proceed 
mgs— Subsequent termination ol 
attachment — Effect •— Whether 
suit necessary to establish the 
right negatived by the adver-e 
order 0 21 ll <J3 A’i! 

(i>) Consent order — Effect 

021RC3K5 

(c) Decision on, whether binds judg 

moat debtor SUN^ 

(d) Defeated patty m claim proceed 

mgs— Remedies of .... 

0 21 B 63 andNoU* 

(e) Disallowance of claim— 'Vben lo 

be ordered OUR Cl 

(/) Dismissal of claim pall'l'®®. "" 
Whether can bo set aside under 
inherent powers of Court 


(j)Ota« m tivoni ol ‘'“‘“‘“L"; 

objector— TranBlor bj cl.jmiol 
or objector after such orJot 
Liability of transferee to do'.tc 
that may be vir. 

decree holder 0 -I 
(A) Order obtained by one 

holder, vv hether enures to otQO 
decree-holders O 21 B 6 * • 

(f) Persons bound bv t *if 

'' 0 21 B 63 >3 If 

(m) Rejection of chim on 
delay m preferring 
order is conclusive 
suit 0 21U‘'‘«-^^' 

(h) Whether res jiuhcala^^ R 5s 

(xx) Po»sc=«iou, question as to .ii. .r 

‘"’‘'."'w fS“r “ll.”""*"''' 

,ud8n.o,.l.dob.oj^lj««Jj^„,,, 
property from N i 

(.1) Possession of * 
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Execution— AUacblucnt — Claims and objections — 
Pos«esaion question as to — (CoiiM ) 

(c) Propertj found to be iw possession 
of judgment debtor— LSect 

0 21 R CO \ o 
(/) Property found to be in jkosaession 
of judgment debtor and tbird 
person in undivided shnes “ 
Eflect 0 21 It CON 4 

( 3 ) Propertv found to be jartls m 
possession of judgment del toi 
and partly in possession of clyi 
niaut or objector— Effect 

O 21 R CON 1 
{It) Question of possession — Inipor 
tauce of O 21 USON 2 3 

(ssi) Procedure 

( 0 ) Durden of proof O 21 R 5*1 N 6 
( 6 ) Claim when mar be determined 
bi suit and ivben onli in caeco 
tion proceedings O 21 R 58 N 1 
(c) liuestigation by executing Court 
—Failure to avail of remedi — 
Wbelber bais other remedies 

O 21 R 58 M 

W) Whether claimant can sue or I 
onh appn under O 21 R 53 

S 2 N 62 6 ? ( 

(xxn) Prapett^ in bands of Court attatb 
ment of 

(n) Claim suit ubetUer hes in regaid I 
to determination of question of 
priority and title b\ Com pro 
pert) in ubose h-inds is attached 


(d) Ipplicabilit) of provisions to it 
tacbment of debt 0 21R59N8 I 
(t) Ipphcabilit) of proMsiou« to I 
claims to property attacbed in 
execution of rent decrees 

0 21 K 58 N !■» 
(c) Debt — Attacbmeut of— Debtor s 
objection uhetber one under 
R G3 5> 11 N 23 

( f) Debt itt ichinent of — \V betber 
jroiisions reliCing to iniestigi 
tion of (.laiins and objections 
ijipl) 0 21R4GNI 

O 21 U 5S N f> I 

( 1 ) To seizure of pcojicrti in execu 
tion of decree for specific moie 
able propertv O 21 R 31 \ 4 
iroTi 
8 9 


(sxv) Rclea'-L from attacbuieut 

(<i} Ittacbment — Rcinoial of on 
el nil Icing illoiiod — rffect 

O 21 BbON 5 
(t) Uticbmcnt susjiension of let 
»ccii decision of iliim jetition 
infaiourof cliimant ind «uib 
decision being npect in regnlir 
slut 1 1 the ad\ erec parts | 

O 21 U CO \ o I 


Execution— Attachment — Claims and objections — 
Release from attachment— (Confd ) 

(c) Keleasd of property from attach 
nicnt— W heu to be ordered 

O 21 R 6(3 N 1 

(\xm) Title question of 

( 0 ) Enquiry into question of title 

hon firreleiant and important 
0 21 B 58 N 20 O 21 R 59 N 2 
Question of title— Decision as to 
—Effect of 0 21 K 01 N 2 

(\asii) Tiustce claim b\ 

(a) Clum b\ trustee or shebait — 
ProMsions applicable 

0 21 B o3 N 15 

(vMiii) Waner of objections S GO N 23 

(sxix) When can bo made 

(a) Claims and objections — Whether 
can be raised when there j$ no 
attachment at all 0 21B63N4 

(1) Claims and objections wlietlier 

can bo raised after sale 

O 21 E58N 5 

(aaa) Who can prefer 0 21 R 58 N 13 to 19 
0 21 R o9 N 2 
{d} Right of assignee or tiansferco 
of decree to prefer claim 

O 21 R 5S N* 19 

(xxxi) Withdrawal of proceedings 

(a) Withdrawal of suits rules as to 
if apply 0 S 3 B 1 N C 

(d) Coins attachment oi 

( 1 ) Attachment of ourrent coins or cut 
reiaey notes— Power of Court to duect 
payment of amount to the decree 
holder out of such coins or notes 

O 21 B oO 

(n) Further procedure 0 21 R 5C N 1 

(e) Custody of attached moveable properts 

0 21 R 43 N 1 5 

( I ) Custodian liabilitv of-'Enforceuioiit 

of— Mode of— Whether suit lies 

S 47 N 11 

( II ) Moicable propert' — Custody of bi 

Court- Loss of custody— Effect 

O 21 R 43 N 3 

(ui) Person entrusted with custod) of 
attached movables — Suit against by 
defendant for rent of premises where 
the goods lay — Maintainabilitj 

S 4" N 9 

(tv) Plaintiff entrusted — buU if lies against 
him for wrongful deteution of goods 

S 4* N 0 

(\) Sapurdar — Lial iliU of to be sued 

S 47 N * 

(vij Termination of— Atlechmenl — > flctl 
Whether s ipurdar can return propert' 
to judgment debtor O “’J 1, o" N ( 
(0 Debt attachment of 
<i) Application for 

(rt) Cuulci t« 21 It 41 N 1 

(ii) Claims and objections 

(<tl Aj plicabilit' of provision-* i» t> 
claims and objections 

O 2 l U 4r N 1 

<iii)Dett ifattacbablo s CO N 7 

(iv) Debt meaning of 

(n) W hethet decree for morev can l< 
attached as debt 0 2 l R -t N 1 


0 . P. 0 41S I 419 
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Execution 

{ConUl) 


I — Attachment — Debt attachment of — 

(>} Debtor, liabililv of, for interest 

(a) Prohibitory order — Liability of 
dobtortointcrest OSlRfCKl* 
(vi) Garnishee proceedings 0 21 R 4C Notei, 
(mi) Mode of O 21 R 46 

(a) Non compliance with formabties 

—Effect of 0 21 R 46 N 14, 15 
[mii) Mortgage debt attachment of 

(n) Effect of 0 21R46N4 

(6) Mode of 0 21R46N4 

(ix) Negotiable instrument mode of attach 
mentof 0 21R51 

(x) Payment by debtor enforcement of 

(d) Mode of O 21 R 46 N 7 

(b) Whether the person owing the 

debt may be ordered to pay the 
debt into Court O 21 It i6 N 1 

(xi) Payment into Court by debtor 

0 21R46N1 

(а) Attachment by different Courts — 

Into which Court payment is to 
be made 0 2i R4CN 16 

(0 Ptolaibitory order against debtor 
from paying the debt — Payment 
of debt into Court— Effect 

0 21B46 

(ill) Procedure of the Rangoon High Court 
O21K46N10 

[xiii] order 

(n) Effect of 0 21 R 46 N 16 

(б) Notice of prohibitory order to 

whom to be gucu 

O 21 R 46 N 15 
(r) Prohibitory order m the caso of 
attachment of debt share and 
other ptopetcv not in possession 
of judgment debtor O 21 R 46 
(J) Service of— Mode of 

0 21 R 46 N 13 
(siv) Rights and liabilities under attach 
ment 0 2lRi6Nl7 

(a) Payment by debtor out of Court 


Execution — Attachment — Debt, attachment of 
— When may be made — {Coiitd ) 

(a) AVhethor debt can be atUebef 
after it has been paid by a 
cheque and before cheque ii 
cashed 0 21 R 46 Ml 

(g) Decree against trustees in scheme sUit, at 
tachment under 

(i) Suit under S 92 of the Cede— Decree 
against trustee directing accounts of 
trust moneys 0 21 R 42^-2 

(b) Decree, attachment of 0 21 R S3 

See also Decree — Attachment of 

(i) Applicability of provisions as to at 

tachment of immoveable property 

0 21 R54M 

(ii) Attaching decree bolder position and 

nghtsof O21R2NJ.O21R53N10 
(it) Contest betweenattachmg decree 
holder and transferee of attached 
decree — Whether one under 
S 47 and whether appeal hes 

S47N^b 


of 0 21R53>'' 

(iv) Court by which can be ordered 

^ OilR53^‘' 

(v) Decree for future maintenance 

(a) Decree for future s: 

attach ible OQlB63N8j 
(\l)Eflect 021R53S> 

[a) Attachment of licotoe viociaer 
prohibits transfer of decree , 
* 0 21B33M 

(i>) Sale held mcoutraaenlioo of it 

tachmeut of decree— Lfleo* ,, 

0 21 1J^''33 


tachment 0 21 B 46 K 7 

(d) Transferee peuding attacboieut 

of attached debt— Debt collected 
by transicres contrarr to attach 
meut — Appltcation to direct 
transferee to refund, whether one 
in execution S47N21 

(e) A\helher garnishee can setoff ' 

debt due to him by judgment 
debtor 0 21 U 16 N 8 I 

(x\} Share in debt iftni) be attached 

0 21 R 46 N 1 I 

• « Irom , 

due- I 

" O 21 B4GN7 
(ti)Que*Uou as to— NAhclber to le 
decided by exccutuig Court 

S 47 N 45 

»vlO VS hen may Wmada 0 21 R 46 N 1 


0 21 R IC '' I’ 

(t) Right of attaching creiil-Jf 

cttcutc decree at Uche^ 

(c) Whether attached '^ccrto ^ 

executed at instcnco of the o 

gmal decree r jy \ o 

j^^[d)Whocan ipjlrfor 

(a) Attachment of decree for 

\eablo propertv 0-l«^ 

(4) Attachment whore decree- 

r.„cdlj 

(0 Decree for sale under mottsiS'" 
Mode of attachment 

f f) \\ here both decrees »r« ,, j 

same Court C 21 » 

[ix) Procedure . 

(n) Notice to judgment 
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Eieeution— \;Uchinent — IK-i-rcc, at»»climcnt oi— 

(Conf?) . , , , . I 

(i) Hcili^atiou of Ulachcd (Jecrce modeol 

' ' 02VR53N2 

(u) Sale o£ aiiachcd decree 

(<i) Sale ol decree lualcad ol e^ctol 
iDg it — edfi'-t O 21 B 03 N 3» 

( 6 ) \\ hca wlo of decree 14 neccssarj ) 
[or rcalijiug decree 

0 21 R 53 N * 
(c)Ulitlher attached decree is to U 
'■old Of cuforccu hj eiocuUoa 

O 21 R 53 N 3 

(xu) Set oil of crosa decree 

(ij \\ hclhcr right ol set ofl agwriai 
cro 4 de ree ifleclcd 

O 21 R 18 N 2 

(nil) Subaciucat ivomcni b> jadgment 
debtor O 21 R 51 N 11 

( i| l*a\ mciii lUta Court b> judgment 
del IOC under attached decree— i 
tJect of-Rights ol patties 

0 21 B5JN 10 

(ziT) Teruluat.oo of 

(n) Ittaebment of decree whether 
icruuaaies b' djsmK»al of at 
laching de rce holder » ipplict 
tioa for ese utioo for dcftult 

O 21 B 5J N 11 

(sv) What can be attached a> decree 

(e) Certificate of deheieoc) oo re 
aalc in execution due to defauU 
of auction purcba»ei whether 
can bo attached is a decree tor | 
aonej O 21 B 5J N 3 

(L) Decree for j •k, 3 

(e) Order that auction purchaser is | 
liable (of deficiency 00 re Mle ! 
dne to hi< default 0 21 10 


(cl IS bother right to recover mesne 
profits by way ot restitution 
on rcvecBal of decree in appeal, 
can be attached as decree 

O 21 B 53 N 3 

(ztn) When can be made 

(a) Utet moaey under decree songnt 
to be attached hag been paid into 

Court 0 21W53N2 

(i) Decree for injunction, attachment *^ 2 * 

r specific performance, 1 

(k)£IlS' 0 211101W11 

( 1 ) Uienatiouof attiched property 
' O 21 11 51 N 11 

Ini Attachment after decree has been Bet 
aside— bllect O 21 B 51 N 11, 12 


(iv) Rights of attaching creditor under 
attachment O 2l B 54 N 11 


Execution— Vttachment— Encumbrances on property 
— \CDrttd) 

( 11 ) Continuance of attachment subject to 
cucumbranCQ— Effect of order for such 
continuance 0 21 B 02 N 1 

(ju) Order as to—Eflect 0 21 R 62 N l to 5 
(iv) Propert) subject to encumbrance — 
Possession with oncumbtaijcet— 
Powers of executing Court 

O 21 B C2N’3 

fm) Equitable attachment meaning of S 51 N 6 

(o) Laaiainatjoo of judgment debtor as to bis 

properly 0 21 B 11 >!■ Notes 

( 0 ) Extent of 

0) Whether attachment to be only to 
the extent necessary for satisfaction 
of decree SCO N 3 

(p) Growing crops 0 21 Br 44 45 A. Notea 

( 1 ) Provisions as to harvesting storing etc 
O 21 R 45 2^ I 


( 1 ) Mode of 0 21B51 

(iij 'foctgage — Whether mortgage is itn 
moveable property S 1C N 4 

(ill) Notification of attvehmont— Object of 
0 21K54N1 

(i«) Proclamation of attacbmenl 

O 21 B o4 N G, 7 

(v) Prohibitory order — Proof of sefTice of 
order 0 21 B 54 NS 

(vi) When alhxturo of notice of attachment 
ID Collector s office necessary 

0 31R3iN10 

(r) Insolvency of judgment debtor 

( 1 ) Ittacbmeot— Bubsequont adjudication 
of judgment debtor as insolvent'— Bale 
without impleadment of and without 
notice to official receiver — Validity ot 
sale S 50 N 12 

LSect of attachment — Subsequent m 
solvency oi jadgment debtor — Bight 
of attaching creditor against receiver 
in insolvency S SO N 10 

(») Joint Uindu family property 


S CO ih Notes 

(n) Amount payable in future 

O 21 B52Na 
(t) Doors and windows ol a bouse if 
can be separately attached 

SCONS 

^c) Equity of redemption in possea- 


security for due performance of 
bisdatiesasaservant of the Rail- 
way panv 0 21B4CN13 
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Execution— Attachment — Liability to — \ttacha1ile 
ptopeity, what la — (Coutd 1 

(/) Money deposited m Court m satis 
faction of plaintiS s claim under 
0 24 — \\ hether such moner can 
be attached iii execution ofde 
cree against depositor defendant 
O 24 K 2 K 2 
(/;) Proper!} m possession of third 
part} 0 21 R 4G if 12 

(/() Right to get tecQn\eyanco of pro 
pettv sold irith danse for re 
purchase — W hether can be at- 
tached SCON 12 

(i) Right to restitution 0 21R53N3 

(j) Saleable propertj — What is 

S CO A Notes 

(/] Share in money lending business 
0 21R4GN 1 
({] Unpaid purchase inonej doe to 
judgment debtor O 21 U 4G N 12 
(ill] Whether sum to accrue due in 
future can be attached SCON 7 
(n) Decree holder s right to proceed against 
aiiv properts he chooses 
(n) Court ubother can prescribe ubat 
properties should be attached 

SG0N3 

(b) Decree holder u hether p ecloded 
from attaching because he has 
hen on particular properties 

SCON 23 

(e) Eight of decree holder to proceed 
against anr propert) of )udg 
inent debtor whether illeclcd 
by his haring gtien certain pro 
peitica as securits S 145 N S 
(ill) exemption from attacliinent 

(n) CgticuUurai produce S Gl 

(b) tppliealility of S GO to mortgage 

decrees S CON 3 

(c) Properties exempt ftoin attach 

raent— W hat arc S COANotes 

(1) Property exempted under local 
and special law — Examples 

SG0N3 

(n) Judgment debtor s interest 

(d) Judgment debtor denying be has 

ana right in the property — Whe- 
ther property cannot bo attached 
SCON 23 

(v) Objection a» to forum of derision 

(o) Liability of property to attach 

ment — Objection as to whether 
can 1 0 decided bv executing 
Court b 47 N 45, 43 

(b) Objection that property » not 
liable to attaclimcul — When 
mav be rai cd bi means of a suit 
S 47 N 45 

(m) Proj oity restored pending aiplication 
for star of cvccutioii liabilits of 
(a) LiabiliU of properly preTiously 
1 attached but siib<e (uenlty res 
. torel pending a| plication lor 
^ Kta^ of c^eculioii O 21 U 27 
(tii) t I |crt^ with executor i r trukteo 

(>i)\tonev with esceutor as such n t 
. attachable in execution of per 

' -onal claim l> 2 It 5 N 1 > N 2 


Execution — 4ttachment — Liability to— Property wih 
executor or tiuatec— (Coivfd ] 

(b) Property held by judgment debtor 
as trustee whether can be at 
tached under decree for his per 
sonal debt S 115 Nil 

(viii) Question as to nature of 

(a) Liability of property to attach 

ment — Question whether utir 
under S 47 SlTN'li 

(b) Objection that property uothalh 

to attachment — Objection raneJ 
by judgment debtor and objev 
tion by third party— Distinction 
between S47N45 

(c) Objection that the property is not 

liable to attachment and sale- 
Queslion whether one rehtiog 
to execution, etc , of decree 

S4TM5 


tion S CO N 10 

(u)Mode of 0 21E 43 44 40 

47, 48 49.51.52 W 

(i) Defect or error in mode of attachment 

0 21 R 64 V 12 

(ii) Monex due to railway contractors 

0 21 B 43 M 

(ill) MoueT 10 banh standing in 

judgment debtor 0 21 R 62 N J 

(it) Property in custody of Court ^ 

(t) Property iii custody of pnbhc ofecer 

0 21 It -- 

(ti) Share in cipital of eompauT 

O20E4C.OaiR4CNll 
(ni) Lnpaid purchase money nf 

ment debtor— Vttachment of WW 

0 21 R40^ 

0 21R43''^ 

(ti) \pplu.ation for attachment jj 

properly n? ^ ii it* 

(in) MtAching officer, lower of— To »e 

tached propertv when It is subject w 
speedy docav ", ‘ 

(n) Vttachment of share in R 17 V 1 

(t) Mode of attachment i,„iS 

O Jl B42 N 

(u) 'loTeablo property ®! V.'”’, a, 

judgment debtor and not 1“ j, 

session— Difference in \ I 

ment ^fihirl 

(tu) ^[o\eablo property fev I2 

tiirtx— Principles cl 

(vm)MQxeaLle iroperty not m j, 

jiiJgoeiil Jobtor - MoJa » ““'i J 

ment ./latU 

(ix) ‘aBUure of luoxoable propcrl' i 

me Ldu*o— Procedure < s 4 


(v)MoTealles attachment of 
(i) Actual seuure 


(»} ' 


- - 

(ii) In ca»e of ..ate un Icr «>of 
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E»ecul>oii— \ttacbmciii — KeccsSity of, for silo — | 
(C...M) 

(ui) Morurge do-rre — hethct rtlvibnient ] 
uecc«-at\ for sale O 21 R dO N C* 

(u) Right of Ooiernmcot to be paid court 
fees in pauper suit out of salo proceeds i 
of properties sold m caccutioa I 

O 21 R 61 N S 

(s) bate in ab'cuco of attachment — hfiecl 
S JONS 

(ti) bale of ptoi>erty not attached — t olidit) . 

—-Setuug aside sale SHIN 13 | 

(vn) Sale under mortgage decree 

£» i>0 R 3, O 31 R 5 N 20 
(x) Negotiable instrument 

(i) Mode of attachment O 21 R ol 

(ii) I’ruhibitorj order — Rffect 021U51N1 
(j) Notice of, to ludgmeot debtor — \b enco of — 
bether aitiatca sale O2lR'20N12 

(z) Order for 

(i) 1. rider '\hat decrees attachment cau 
l« ordered 0 21 R 31 11 H 

fa) attachment in exccntion of de 
creo for restitution of cooiugal 
tights 0 21B32 

(VW hen maj be made O 21 U 11 

(o) tttaehmcnt under pielimmaty 
dccrea~*\\ heu mar be ordered 

O 21 U 12 N 2 
({<] tttaehmenc arben may be ordered 
t>cfore amount due is ascertained 
0 21 n 12 N 3 
(c) Order for sale of inoaeable property 
m default of paimentof expenses 
of witnesses whether can been 
forced b) attachment and sale of 
itnmoaeable property & 30 N 2 
(Zj \\ hethcr enquiry as to aahether 
the propertv belongs to the 
judgment debtor is necessary be 
fore attachment is ordered 

O 21 U 17 N 5 

(in) [Mintllaiicu i>] 

(ol Execution of Order forattacbinent 
—Suspension of— When may be 
made 0 31B45 

(i/I Omission of Judge to sign order for | 
attachment C 21 R 90 N 30 

(zlj I'ower of executing Court 

(i) Attachment pending ascertainment of . 
amount due under decree formesne 
profits etc — Whether security can be ] 
taken instead of attaching , 

O 21 R 12 N 1 I 

111) Power of Court to refuse to order 
attachment O 21 H 52 N 1 

(in) Power of Court to take evidence as to i 
the resources of the judgment debtor I 
0 21 R 11 and Notes 
(iv) Property available for attachment — 
Power to take possession of account 
books O 21 B 41 N 5 

(v) When Court may make order prohibit 
ing remoial of property ordered to be 
attached pending execntion of the 
order lor attachment 0 21R4S 

(m) Whether executing Court can prescribe 
whaC properties ate Co be attached by 
the decree holder SCON 3 


Execution — Attachment — (CoiiicZ ) 

(x2) Precept 

(i) Attachuieub through another Court- 
Precept S In and Notes 

(w) Attacbmeiit under precept —Duration 
of attachment SlG and Notes 

(ill) Court issuing precept, whether can at- 
tach property itself S 16 N 1 

(a3) Priiate alieuation of attached property 

(i) Attachment— Subscfjuent alienation of 
property by judgment debtor 

O 21 R 54 N 12 

(u) Attachment of property not belongmg 

to judgment debtor — Bight of true 
owner to alienate property 

0 21 B o4N 11 
(ill) Power of Court to authorize private 
transfer to enable decree debt to be 
paid of and effect thereof 

021 RS3 NG 

(h) Pnvvte alienation by leaxe of Court — 
1 fleet— hflect of fraud, etc 

0 21 B 83 N G T 

(v) Transfer of attached property with 

Court 8 permission— Position of trans 
ferce S 47 N 21 

(zlf Irubibitoty order 

(i) Prohibitory order igaiust third party 
forbiddiug payment or delnety of 
anything to judgment debtor Xn 
hcrent power of Court to pass such 
order m cases not falling under 0 21^ 
R 40 0 21R48N17 

( o) Property in custody of Court or publioo&cer 
(!) Anticipatory attachment of property 
expected to leach binds of Court or 
public oSicer— A\ hetber permitted 

^ 11 W «r. XJ ij 

fll 


(lu) Money doj ©sited in Court— Attachment 
—Mode of 0 22 KS2N1 

(ix) Property in custody of Court— Attach 
ment Of — Deteimiaatjon of ijuestions 
of title and priority O 21 R 52 N 0 
^v) Property ja hinds of Court or public 
officer — \\ bethel projietlv not actually 
in custody but expected to reach the 
hands ol Couit or public officer cm be 
attached in anticipation 

O 21 B52 N 2 5 
(m) Projerty in the custody of Collector in 
execution Attachment bx which 
Court can be made O 21 R 52 N 2 
(zO) Revival of 

(i) Attachment — Removal — Revival of at 
tiichment — Lffect on intermediate 
transactions 0 21B55N4, 7, 

O 21 R CON 5 

(u) Termination of ittachments on claim 
or objection being allowed — Revivalon 
success of decree holder in suit 

O 21 R 03 N 10 


(*7) Salary, attachment of 

(i) Anticipatory attachment of salaries 

O 21 R 48 N 1 

(ii) Principles 0 21R48N1 
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Execution — Attachment — Salary, attachment of — 

{CoHid ) 

(m) Procedure where attachable proportion 

IS already under attachment 

0 21 H 48 K 2 

(iv) Provisions applicable 0 21 R 48 N 1 
(v) Salar} of person in private service 

k 0 21R4GN3 021R4aNl 

(n) Salary of Public Officer O 21 R 48 
(\ii) Salary of Public 081cer etc attachment 

of — ^\here disbursing officer is ont 
side local limits of Court sjunsdiction 
S38NC 

(mu) Salary or allowance etc — attachment 
of — Effect — Disbursement m con 
travention of attachment — Liability 
of Government etc 0 21R43N3 

(ix) Salary or allowance of sen ant of local 

authority O 21 R 48 

(x) Salary or allowances of servant of Rail 

way Company O 21 R 43 

(zS) Satisfaction of decree effect of 0 21RSSN3 
(&9) Several dccicos Utachinent under 

(i) Attachment b} several Courts — Of 

same proportv— Attacbment of debt — 
Debtor wishing to deposit debt in 
Court'-In which Court to deposit 
O 

(ii) attachment ly several Courts — Pur 

chase by dceiee holder at Court sale 
— Hi 8 right to set off purchase money 
jgaiustdecrce debt — betheraOected 
1 y TUte.as to distribution of assets by 
highesi Court 0 2tR72N2 

(in) ttti hiULiit of property in custody of 
Court— Effect of on prior atUebment 
of same property 0 21R52N7 

(iv) Svle under oue— Setting istdc of sale by 
deposit— Eflect O 21 U 83 Jl 23 

(v) bvme property attiched to execution 

of decrees of several Courts — Further 
procedure SC3AIVotes 

(vi) Same iropcrty attached in execution 

of several decrees " Rights of parties 
0 21 It C4 ^ 5 

(vii) betber creditor who first attaches a 
pro]ictlv has priority over others 

S 73 212 

(viii) hclhcr I nor attachment by another 
decree holder of s'kme^udEisent debtor 
>3 bar to utt ichmciit 021 ]{o3N 1 
f/10) Suspension of 

(i) Order ri.lea«iug from attachment — 
^^hethc^ attachment is eomplelelv 
Icrmiiiatc 1 when the order is liable to 
1 e set tsldc in ai ] eal or otherwise 

O 21 U 61 N 3 

(ii) Pending a^i Ii itiou for stay O 21 R 26 
(ill) Tctmiuatioii cl 

(i) Vttsohin lit under decree for S|«cife 
niovtallu 0 211131 

III) ttlacUnicnt ui der decree for specific 
l-rrfornijtx i injunction or restiintion 
oltonju„il righU O 21 R 32 

(li I J*l»nil«<4l of rxecut on apj hcation 

o) i or lefiult O 21 It 37 


Execution — ittachmeut — Termination of— Dismbsil 
of execution application— For default— (ConfJ ) 

(i) For default of prosecution— 
Scope and object of pron 
sioDS 0 21B 37 h 1 to S 
(ii) Execution proceedings — 
Striding ofl of— EBecl on 
attachment SGlNb 

(ill) Restoration of applicalion- 
ESect on intermediate 
transactions 0 21 R 57 h ' 
(it) Whether attachment before 
ludgineiit is pat an end to 
0 21 R 57 A 8 
(i) Whether attachment of im 
movable property i« termi 
nated bv dismissal of apil 
cation for esecutioii m 
lelation to moveable jro 
pertv indtiee terra 

0 21 R 5" N S 


(5) {Mxscellaneous) 

(i) rxecution — Application (or 
— Dismissal of — Eflect on 
attachment 

021 11 67 ^3 
(ii) Power of Court to order 
removal of attachment oa 

dUiBVksa.1 ot application for 

execution 0 21 B ^ ’ 

(iv) Inheieut power to remove attachment 

(rt) Inhereut power of Court torelea e 
from illegal attachment 

0 21 BOON 1 

(v) Moveable proi ertv attachment of 

(a) Liabilit) of — On terminaton oi 
ittachment — Custodian ol »t 
taehed property il can 
1 roperty to the judgment debtor 
on teriniinlion of attachment 

0 21 BS', , 

(6) LoMUbof custody 

propertv b) 

(vi) Order of Court if necessary 

(a) Order-Order whetber aod^^^'^ 
«cc. .ary 

(vii) Proclamation ol removal of atUc 


(vm) '>ati«f iction 


,r sotting iside 

0 21 It ->5 


(a) Removal of a 

Umg sol aside 

(f)Removvlnf ittvcbmcul 

— Wbclhcf ncci-ssvry • 
decree is 'atisCcdo^vacaW^^ 

(c) Removal on decree ^ 

(J) Removal on ati (actiou^oUe 

(e)Scoi'eof rule O 21 R 50 ^ 

(is) Wbenhapiwns 0 21 U-** 

(a) Utaebrnrut of agricultural 

duco as grow ms crops 

from tb«* «oil ^ 
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Execution— KtticlimeDl — Termination of — When 

happens — (ConlJ ) 

(i>) Clainig and objections— Removal 
of attachment on claim ticmg 
allowed— Effect O 21 B CO N 5 

(c) U hether attachment cea^s after 
sale and 1«fore confirmation of 
sale 0 21R&3N5 

(2I2) Territoual jurisdiction 

(i) tttaehmcnt— Debt — Jurtadiction of 
executing Court — \\hcro gatnisbce 
TC'.ides outside jurisdiction 

0 it R fb X 9 

(lO Vttachmeui, of mone; orothcr propertv 
m custody of Court — Money in custody 
of Court lu another District — Trinsfer 
M 52 N 1 
of to 
, due to 

bucsiur; 
resident 


0 21 I 

(is) ImmoTcable property situated in mote 
than one jurisdiction — Power to 
attach 0 21R3 

(ex'*! \ aliditv 

(1) Utachinent und<.c a strong section — 
Fffeet OaiB4GE4 

(ut ttUchmcQt under decree sshich has 
been set aside— \ Old S38K5 

(ill) Illegal ittachment— Xnhereut power of 
Court to remove attachment 

O 21 R CO X 1 


(2I4) \alue of properte attached 

(1) N alue of propectv to be attached to pe 
specified 111 apilicatioo foratferlim-ns 
O 21 K 17 K 0 

(lO^alue of propettT to be attached to 
cotrespond with amount due under 
decree O 21 R 17 X J 

(zlS) tS arrant of 

(1) Eudotsenieut ou O 21 It 2o 

(u) Error lU sratrant ot attachment— Effect 
whether vitiates sale O 21 R 90X12 
(ml Executiou of warrant alter date hxed 
therein — Legahtj O 21 R 24 X 6 

(is| Form and contents 

O 21 K 21 and Note- 
(s) Return of O '>1 R 25 

(s I) arrant to be 111 possession of oQicei 
effecting at tsi- hnicnt it (imeolattic)i 
ment O 21 B 24 J« 4 

(zlG) \\ hen coinplttc 

(1) Ittacbmout of iinmovoable | roperts 
when complete O 21 R 04 Is 4 


(zl7j rongfa! attachment 

(i)DamagCH (or— Right to damage- of 
third par-on w hose piopertj is at 
lacbod O21B63N10 

(11) Liability of bailiff for sviougfnl act 

se2X4 

(ill) Liability of decree fioldci for ssrongful 
attachment SC2N4 

(is) Moscablcs svrougls seized — Judgment 
debtors reniedv, whether by soil or in 
execution S 47 X 35 

(s)MroDg attachment — Decree holders 
liability for damages S CO N 23 


Execution— \ttachmcnt — Wrongful attachment — ■ 

iConld ) 

(vi) Wrong person’s property attached— 
Such person paying money toasoid 
attachment — Whether hecanrecoser 
the money in execution S 47 X X3 

N 16 
other 
sxccu 

S39N2 

to 

(a) Vgreemeut superseding decree — Whether 

decree can be executed S 33 X 5 

(b) Vgreement to give time— Executing Court, 
power of to recognise agreement S 47 N 41 

(c) Applicability of, S 10 to execution pro 

ccediogs S 10 N 7 

(d) Deeres not drawn up — Execution, whether 

permissible S33N5 

(e) Discharge of debt prior to decree— Whether 

can bo pleaded in bar of execution S 47 N 31 

Cofleetor execution by 

Set ColUctoi 

Compromise decree 0 23 R 3 X 27 

•Compromi-e of execution proceedings 

0 21R2X6 0 23 R4X2 
See alto Comprovitse 

(a) Cornpromi-e on behalf of minor— Leave of 

Court iiccc-sitv for OSffRC 

(b) Provisions applicable O 23 B 4 

— -Different Courts— Concurrent execution of siao 

decree 10 diffeienl Courts how (ar permissible 

SSSXlO 


.. . . >2 

(b) Right of judgment debtor to oppo a azecu 
tioti application on „round that condition 
imposed upon him bv conditional decree hii 
been comj ii«d with 0 21 R 2 N 21 

ft) Right to apply foi execution— Failure to 
fulfil condition subject to which decrco is 
passed — Mbothev decroo holder entitled to 
execute B14SX2 

ConstiQction of decree 

(a) Executing Court power of to const'-te 
decree S 38 N 8, J , S J7 \ jr ~ 


ceedings— Test ' ~^JT 

(b) LinnUvion— Continuation of jrij- 

mg— What is J"! 

(e) Obstruction by judgment d'^.a: — u^l,/ i, 
after removal of obstruction » .«i tn 
continuation of preiioct -- t 

Od) btispension of procfcej.j:: — (.1.4 c. 

subsequently — Initi-i. ■« 1 • J> ' 

Court which can exec-l"* 

(a) Decree passed in 

(i)Decree cl C^.n 

Court lo ut isauuS u, b* < ” 
decree' t «,./ 
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Execution — Court rvbich cau execute — Dccicopasscd 
m ippeal— (CcitfcJ ) 

(u) Decree passed id second appeal 

S37N3 

(b) I’rivy Couueil decree b 37 X 3 . 

0 45R5N5, 6, 0 45B15 

(c) Hcmsiod, order passed in S 141 N 2 

(d) Successor of Judge passing decree 

(i) Cbange of odicer in the Court by 

which decree was passed— Efiect 

S37N4 

(ii) Successor of Judge who passed decree, if 

can execute SSTNS 

(e) {ViicellaHeoits) 

(0 Courts by which decree can beexeented 
S33N1 

(u) Court esecutmg decree — Meaning ol 
S 47 N 74 

(in) Court not coming withiu Ss 37and38 
whether can execute S IbO N 1 

(i\) Court of first inatauce— Meaning of 

S 141 N 17 

(\)LQurt passing decree ceasing to exist — 
Lflect— ^^hleh Court to execute 

S37 

(m) Court passing decree, ' ceasing to haae 
jurudietiou Court which can eio 

cute b 37 N S 

(\n) Court passing decree, designation of, 
being changed subseiuently — Effect 
S37N1 

(mii) Court to which business of Court 
passing decree is transferred 

S 150M 1, 2 

(i\/ Court which can execute— Ezistencoof 
two independent Courts with coo 
current jurisdiction within same 
torritotial limits— Power of either to 
execute decree of other S 33 N 1 
(\) Court which can execute— Transfer of 
local jurisdiction of the Court by 
which decree was passed— Eflect— 
NS hich Court to execute 8 37 N 5 
(\i) Court which passed the decree — 
Meaning of 8 37112 

(kii) Decree of Court established to relieve 
other Courts— \\ hich Court to exe 
cute S37X5 

(sill) ] \ccutioD— Courts which can execute 
S37N2 

(xiv) tpplicatiaii for Court to which to be 
made O21K10NC 

(xi) Order as to costs at time of refusing 
ippheation lor leave to appeal to 
l*tl\y Council — Court which can 
execute order O 45 R CN 3 

(x\i) 1 ower of Court to which suit le trans 
ferred to execute decree passed by it 
S33N1 

(xmI) Rcmoial of Court to another place in 
the same jurisdiction— 1* fleet S 37 N 4 


' .CfOaS claims 

(a) Claim of Ooicniincot for court fee lu pauper 

suit- 1 fleet O 33 K to N 3 

(b) L ross daunt under same Jc,^rcca— bet off of 

O 21 It IS N 4 . O 21 R I'J and Notes 
( ) Costs awarded to defendants under fore 
closure decree—] xccution by them for 
oat U 34 113 24 12 

a CU.I Uecrees O 21 K IB 


Execution— Ciosa decrees— (Co«/<i ) 

(a) Claim of Goreinmeut for court feo in pauper 

suit O 33 U 10 N 3 

(b) Decree to he executed O B ^ ? 

(c) Set off of — Applicability of provisions to 

decrees for sale on mortgage or charge 

0 21R’1> 

(d) bet off of — Conditions necessarj 

0 21 R 13 N 2 to 11 

(e) Set off of — Joint decrees O 21 U 13 N U 

(f) Set off of— Liability to setoff, of pertoa 

attaching one of the decrees 0 21 U 13 N 10 
—^Declaratory decree 0 21 R 17 N fl 

(a) Declaratory decree, if executable 

S 38 N o, S 47 N 33 0 21 R 32 N 3 

(b) Enforcement of right declared whether la 

execution b 47 N 71 ^ 

(c) Insertion of clause that decree may be 

executed— AN liether makes it executable 

8 33 No 

(d) Partition if can bo ordered where decree 

only granted declaration S33N3 

(e) Suit for working out rights declared “ 

MaiotainabiJitj Slid* D5 

Decree for execution of document or endorsement 

on uegoliable instrument 
(a) Decree for execution of document by dsieD 
daiit— Mode of execution . 

Decree for maiuleiiante b 47 N SS, 021B iTa 3 

Decree for possession of immoieablo property 

0 21 R So 


(a) Decree for khas possession— Steps not taken 
to obtain possession— Suit if li« 
session S<7N83 

(l>) Executing Court power of in executing 
decree lot possession ol immoi cable pt® 
petty 0 21 » 8 e 

(c) 1xecut]ng Court, power of to “scertsio 

boundaries of land decreed 0 21 R WN i 

(d) Execution — Mode of 0 21 R 

(e) !■ xecution— Mode of— Decree for joint 1“® 

session of immoveable propcrlv ^ 33 S o 

(() 4 xccution relief obtainable lu— Deer*® f®* 

poisession— Demolition of superslruem 

if can U effected in execution '' ‘ 

((,) Questions to lio decided 1 v exccutuiS ® 
—Decree for po^'ieBslOIl of laud “ i*. jj 
whether included ® V 

(h) — Third 1 irtv olstructii„ de‘'", 


!>««.« toe ^alo 

(a) tiiial decree for sale on mortga^e^^ Jl 5 N -J 

(b) Tower to order surrender of 

foro sale ^ ” , 

, , . liijiiiution a 

0 211132''^ 


0 against Corporation 

rmanco or 3 j H ;i 

O 21 R ^ 


(i) Decree a. 

pertormanco < 

(v) Inj iiictioii doerrofor 

(i) Against whom can bo esccut®^ 3 O N 1^ 


iUcrfe—CrtMt Itert* 
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Execution— Decree foe siKcific [>cr(ormauc«, etc* | 
Injunction, decree for — tCuiif/) [ 

<ii) Lxecuiion — Mode of — Deeteo for in f 
junction— Scope and ipphcibility of 
proMsioQS O 21 R 3i N C 

(m) Mode of execution O 21 R 32 

(d) OppcrtUDlt^ to jiidguiciit debtor to obe} 

(i) Lsccuiiou — \\Len max is uc— Opjior 
tuaitx of obcMiig decree— When to be 
giicii to jvdgnunt debtor 

O 21 11 32 ^ 7 

fe) roMcrs ui execution 

(i) Tower of— 1 tecutiug Court 

O 21 R32> J 

(f) Tuuiti'e niii-uns igum*'! judgment debtor 

cllcct of 

(i) I’unitMc uicjciircs acainst rccilcitrant 
judgment debtor — -XMiether amounts 
to satisfaction of decree so as to fic 

seiitdccree holder from taLiaglartber 

steps 0 21 U32N 10 ' 

(g) Bcstitutiou of conjugal rights decree lor 

O 21 B 32 ' 

(i) Decree fordelircra offflO'caUe properla 

— ProMsiou* as to— W bctbi-t appla to 
dcctct for restitution of conjugal 
rights O 21 U 32 1 

(ii) Decree for restitution of conjugal 

rights agaiust husband — Lxccuiing 
Court— Touets of O 21 R 33 

(ui) Decree hr restitution o/ conjugal rights 
against husbatid— Order for paament 
of Juoiiea leriodicallf to wife— Tower 
to require secucita O 21 R 33 

(i>)Dcctee for restitution of conjugal 
rights agsiDSt the hosbaud— Tower of 
Loaet to direct husband to male I 
pTiodicil pt'iiients to wife 

O 21 B 33 

(\| 1 secutiug Court power of — To aarj ' 
1 not orders as to periodical pajments 
to he Miado b> busbasd to wife under 
decree for restitution of conjugal 
rights against him O 21 B 33 | 

(m) I roTisions as to — Applic ibiht> of 

0 21 R 32 N 4 

(mi) hetlicr and when mas be executed 
igamst third persons O 21 R 32 N 5 I 

(h) Sale under ohcnniai be ordered 

O 21 R 32 N 8 

(i) Secunt) foi obedience if ina> be required ' 

(i) Whether judgment debtor may be 


sioa * O 21 B*32 N 3 I 

(ii) 2Iode of enforceincut O 21 B 32 

(ill) Vo express prorision in decree for deli | 
'ery of possession — Power ofexecnting 
Court to order possession 

S 47 N 71a 

territory 

S43 

u e lish India 

S14K19 


Execution — Decree of Court in foreign territory — 
{CoHtd ) 

(c) l-oreign judgment On British Indian detreo 
— !• xecution of such decice, whether buried 
b 14 N 21 


(a) Decree of Court iii IJriCisli India to which 
provisions of Cml Tro Cododo not 'ipply 
— Laecution of such dcLiee lu British Indi i 
S 43 

Decree to le executed 

(a) Ipptal from decree— J licet of— 1\ hich deciee 

to l« executed b 83 I. 5 b4SIslO, 

0 21 Jt n N 7, 041 R 35 2v 4 

(b) Ippcllale dopiee not sjecifjing sum due to 

ajipellaiit— bum astcriaiuablo In refeienco 
to judgment lud decree of lower Court — 


Court N deviee in appcll ito decree S 39 2 

(f) r xecut \l le deviee — U hieh is-— \\ here (hcio 

arc prthmuiiry vud fin il decrees S 47 hi 34 

(g) LxccuUHc decree— \\ hat is— Dismissal of 

tppeal for default— Dec rce to be executed 
whit 18 0 41 lU' N 0 0 41 R 11 N 11 

<h) Supersession of lower Court s decice bj ap 
jieJJifo deciee— Liecu Dug Court trhether 


Dc 

!>cf aUo J- xeculinti~i)ul$~Delncry of j i» is 
unit t aucitoH jiocftaiti 

(a) Ipphcabilitv of jrovisions 

(i) Proceedings foi 0 2l R 35 ^ 2 

(b) luctioa purchavor deliver} to 0 21 It 05 

(ej Dispossession o! jiersoii ui possession 

(0 4ttachineot—t Janus and objections — 
liisaJlowante of hflect — Whether 
clnmiut on being dispossessed in exc 
cution cm ipply for restoration of 
lossession O 21 R loi N 2 5 

(uj Jiona Ji It claimant — Restoration of 
jossession to such claimant 

0 21 R 101 

( ii) Lxecution — vttachment — Trmsfer 
pending atlachmeut — Dispossession of 
tiausferee lu execution — His rights 
and liabilities O 21 R 102 N 2 

(iv) His remedies O 21 U 100 

(v) Restoration • — Hi possession ol judg 
inent debtor s co sharer to what he is 
entitled to be restored 0 21 R 101 h 2 
(m) Resioijlion — ‘Nitiireaad scojie of in- 
vestigation 0 21K101N2 5 

(vii) Restoration — I rocedure under old Code 
0 21 R 101 ^ 1 

(viu) Restoration — W bethcr and when joint 
possession can be restored 

( 


0 21 RlOl NO 
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Execution— I)eli%Qrv of posbcssiou of immoveable pro 
partv — Dispossession of person in possession — 
iCoill) 

(m) ^\llcthcr trospisser entitled to be res 
torod to possession O 21 R 101 N 2* 

(d) 1 llect of delivery 

(i) Execution — Possession of immovable 
property — Delivery of — Effect of 

O 21 R 35 'I 2 

(e) Joint possession deliver) of 0 21R35N6 

(i) Provisions applicable 0 21 R 3C 1 

(f) "Mode of 

(i) Identification of land 0 21 R 3o K 12 

(ii) Mode of delivery of undivided share of 
immoveable property O 21 R 35 N 6 

(g) Order as to 

(i) Delivery of possession — Proceedings as 
to— Order in— Suit to set aside— \\ he 
tliGT failure to prefer a claim under | 
O 21 R 59 precludes suit 

0 21 R 103 N 1 

(uj Deliver} of possession — Proceedings 
for— Order in — Conchisivencss of — 
Bar of suit alter one year— Eatenl and 
applicabilitv of bar 

0 21 R 103 N 2 3 4 I 

(ui) Delivery of possession — Proceedings for 
— Order in— Suit to set aside— Scope I 
of rule 0 21 R 103 N 1 | 

(iv) Po«session of inimoveible property — i 
Dolivor} of— Order for— \\ bolbef may ' 
be made ex parte 0 21 R 35 N 2 

(h) Parties to proceedings 

(0 Delivery of possession— luherent power 
to order deliver? agiinsttbud person | 
0 21 B J9 N 7 I 

\ii) Posiosaorv proceedings— ho can take 
— Ueproentative of original parties 

S 110 N 5 

(in) Possessor? proceedings— M ho can take 
—Transferee (tom auction purchaser 
S140N5 9 

(i?) Proceedings by or against whom may 
le taken— Representatives of decree 
holders aud pidgincut debtors 

sllG^ 5 


Execution — Delivery of possession of immoveable Pro- 
perty-Resistance or obstrnction to — [Contd) 

(?) ‘Possession mcanmgot” 021R93'J6 
(?i) Power of Court S 71 

(vii) Power of Court to order decree holds: 
or auction purchaser to be put in pos 
session — Scope and applicability of 
rule O21B0d 

(viii) Power of Court to remove obstructioa 
— Person resisting or obstructing hs? 
ing just cause 0 21 R 99^ 4 

(ix) Power to break open door etc while 
delivering possession 0 21 R 35 K 13 
(x) Power to commit to prison 

0 21R93N5 

(si) Procedure 0 21 R 97 

(xii) Remedies of person obstructed 

O 21 ROT N 5 

(mu) Removal of obstruction, against whom 
order cia be made — Alienee from 
judgment debtor pending attacbinenc 
0 21 U 98 N 1 3 
(siv) Removal of obstruction — Power of 
executing Court— Scope and applicsbi 
hty of rule a> to 0 21 U 98 R 1 
(\v) Removal of per on refusing to vacate 
propertv — Who can be so removed 

O 21 B 36 V 9 toll 
(\v,i] Resistanco or obstruction bj l>0M]idf 
claimants — Procedure 02in99J«13 
(xMi) Resistance or obstruction bv judgment 
debtor or other person at bis in*h8* 
tion— Remedy 0 21 R 9^ 

(sviii) Resistance to delivery of possessioo— 

(iIslT 


(w) Use of force in giving pO'ssa'SioD 

^*O2lB33V10 

(vxi)\\hatu 0 21B97M 

(xxii) W hether otienco 0 21 B 3o ” H 


Ip 

im 

0 21 U 2 ^ 23a 
(ii) Po-cessioii piocccdiiigs for — Whether 
procccding« in cncutton or original 
mailer SlilM2 

(j) Property lit posscsnon of third jarty 

(0 Propert) 111 IN csMoii of tenant or 
other person <.nCitlcd to ocLitpv and 
not L un I bv i decree— Mode of dell 
verv 0 31U3S 

(k) Question as to 

(i) Question itisiiig 111 iroiccdiugs for 

deliver) of pus cssion O 31 R 201 N 7 

(l) Resistance or obstruction to 

(i)71gni/ifr Liiiri itk »»oi4 

O 21 It j9 N 4 5 

(ii) InvcvCigatloii — scope and applicability 

olirovisions 0 21R97 2T1 

(ill) Investigation if cUlin — Proeedur* 

O 21 B99K I 

(iv) ItesUtanre— I er»cn« entitled to resist 
O 31 11 2N 4 S 


(») Delivery ol posvessioo — In what 


decree bolder entitled to apP 
again for possoFviou T-i 

(ii)brcsh apnlicatioa (or delivery » • 
when ciA bo made 021R9.M 


I— S)VUil>olical ftol 

O 21 R 35 'v 3 I 


(o) Symbolical possession 
(r) Delivtrv of p' 

(lOD^hvcrv of s)mbolical 

rtlccl in proceedings 1 

Procedure Code, S 143 O 31 R 
(lU) Delivers of I 

(iv) lormalitie* 

(v)ln what case-, hu h 1“*"®;** u 30 > 1 

(m) SS mbolic.l ol 

occupation of tenant or « 

uot lound bjr a decree 
(vli) Svml«sllca1 posaesdon delivery 
I fleet - Wbotber rlsbl « 
land Utransforrod O 21 » 



Gbnebal Index 


3347 


Execulion— Dcliverf ol possession of immovosblo i Execution — Disposal of execution proceedings — 
property — Symbolical possession — (Con/<f ) (Coit6i ) 


Iviii) Symbolical po «es'ioa gisen — * Fresli 
suit lor actual possession, if lie» 

S 47 N 19 

(lx) Symbolical |>Cscc«<uoQ got under pciOi 
doctec~^^ uetber suit for actual pos 
‘c««ion barred S 4* N 33 

(i) \\ bethcr amounts to dispossession of 
percou ID pas<c<sioD O 21 It 100 N 3 
(p) TaVing possession without intervention of 
Court ' 

(i) Possession of immoacable properly — 
Obtained under decree without inter 
icnlion ol Court— h-lleet 021B3GN3 
(u)lisaof lorce bv decree holder himsell 
tryiug to tal>e possession without the 
as istanci. of Court O 91 U 3G N 3 
iiiil Whether decree holder can himself 
tale possessnii without luteraenliou 
of Court O 21 R }G N 4 

<1J To whom can be tuide 

fil \r«Til of Ifrrre holder O 21 tt N 7 


sive land lakeu by decree holder— Re . 
medv of judgmeot debtor whether lu ' 
evecutioo or by separate sUit S47 N 
—Disposal of execution pro eedings 
fi) Closing of proceedings 

(ij Execution — application for — Order 
closed leiralitt and eSccl 

0 21 R »7 \ 5 

111) Order proceedings flo«ed — Meaning I 
of S13^7 I 

(b) Dismissal for default I 

beta’o tor dc/<iult ' 

(i) Lxe ution — Application lor— Default 
of prosecution ba decree bolder — 
Power of Lou t to dismiss application 
0 21 U 57 N 1 

In) Lxosutjou— application for — Dismissal 
of for default— Power to dismiss ap- 
plication if ou dav fixed neither party 
appears O 21 B 23 N 1 

lui) LxecUtion — Apilication for— Dismissal | 
of f i default of prosecution— Elicct 

0 21 B 23 N 1 I 
(ivj Exe ution — AppluatiOu for— Dismissal ' 
for default — llestoration — Inherent i 
po.vec SlolNS 

(t) Execution— Application lor — Dismissal ’ 
of for default ol prosecution— Default I 
what IS — i'ailuie to apply to exeent 
ing Court for notice to jugdment 

debtor for settling terms of sale pro I 

ciamaCiou 0 21RCGNS ' 

(vi) Exerutiou— Application for— Dismissal I 
of, for default of prosecution — Order ' 
of dismissal— Setting aside of— Whe I 
ther inUrinediato trausactions are 
aflected 0 21R57N7 , 

(ill) Lxecution— Application for— Dismissal 
of— for default of prosecutioa— Scope 
and object of provision as to 
, , 0 21.B54N1 S 

(nil) Execution — Application for — Whether 
and when can fe dismissed for default 
0 01 n in V o 


opportunity had been gueu 

O 21 R 32 N 7 

d) Dismissal of evecutvoii petition what 
amounts to 

(i) Order when atnounts to dismissal of 
application for execution— Instances 
S 48E 7 

(e) Order that petition la recorded 

(i) Execution application for — Order 
recorded —Legality and efloot 

O 21 B 57 N3 

(f) Kecotd room order coiisigniag to 

(i)LxeiUtiou — Applicatiou — Order cou 
signing to record room— Legality and 
eOeet 0 2AB5TNo 

(ill Order tons'gu to record room mean 
log ot S 45 N 7 

(ill) Order that reccids should be consigned 
to teioi 1 room — U bother amounts 
to cli<>mis'>ii 1 application for exe 
cutioH S 4fi N 7 

(g) Rejection of applic U uu lor execution 

{■) Execution— Aj pile ition Bfijectioii of 
For non rutnplianco with pce«cribed 
requirements 0 21 U 17 

(b) Bemotal iroui tile for etatixticil jiuiposes 

(i) Execution — Application loi — Itemoial 
from Glc lor statistical purposes — 
teg ility and eSect 0 21 It j 7 ^ 5 
(i) Restoration ot di i iissed application 

(i) Execution — Application lor — Dismissal 
of— Eoaipeal filed— W hethar appli 
cation tan restored under luhetenl 
power b 151 N 1 

(]) Renew power of 

(i) Execution— Application for — StriLiug 
oH — Power to review order S 12 N 3 
(1) StriU&g oat proceedings 

(i) Execution — Apilioatiou for — StriLjiig 

off —Effect S 64 17 7 

(ii) Execution— Application for — Striking 

off of — AAhether application dis 
mis'ed b4aE7 

N I 


SC4 N ■- 

Equitable execution 

Appoiutment of receiver S al N 0 

Ezaiuination of judgment debtor 

(a) Execution of decree for monet — Exaniiui 
tion of judgment debtor as to hts propettv 
0 21 B 41 d. Note» 

■ — Exccssite or deficient execution 

(a) Excess realisation of bv p\rt\ — Ilcslilution 

— Inherent power S 151 ^ 2 

(b) Excessive execution — Rcraadv of jUdgmeul 

debtor S 47 17 3a 

(c) Execution— Fraudulent execution — Dam 

ages, claim for — Remed' — \\ hether bj suit 



3348 


General Index 


Execution — Esccssno ordcficicul.c:vecution — (ConM) 
(d) Execution— O\er*pa)mont by judgment- 
debtor out of Court — Remedy of judgment- 
debtor S 4T N 35 


(f) Execution — Smaller sum roahsod m full 
sttiafaction by mietako or miarepresentn 
tion— Claim by decree holdor foe balance 
due — Question ulicthcr one in execution or 
whether separate suit liea S 47 N 35 

• ] xecutibility 

(a) Decree for joint possession S 47 N 33 

(b) Decree for maintenance O 21 R 17 N 8 

(c) Decree for partition S 47 N 33 

(d) Decree partly executable and partly notexe 

cutible — Eilcct S 33 N 5 

(c) Etiect of decree baaing been executed 

S 47 N 33 

(f) Executable decree — ^\hat is — Scheme de- 
cree— Nature of S 47 N 33 

(;,} Decree in suit under S 22 diieetiug dcliTcry 
of property to new trustees — Nature 

S 47 N 33 

(h) Explained with illustntious S 47 N 33 

(i) Objections as to— Right of judgment debtor 

to raise objoetions before decree is tiaus* 
mittcd to another Court for execution 

S 32 N 17 

(j) Preliminary decree (or sale on mortgage 

0 34 R5N20 

(k) Vague aud ludefinito decree— ^Eode of en- 

forcement b 47 N 33 

' 0) V iguencss of deoiee— Examples of what 
amounts to Tagueuess and what does not 
imount to S 47 N 33 


by events 
Procedure 
(ii) LSect 
(ill) Instances 
(o) Executing Court, 
tion of 


subsequent to decree— 
S 47 N 33 
S33 N 5 
}>33N5 

jiowcr of, to decide ques* 
S S3 N ft . S 47 N 30, 33 


-—Executing Court, jiowcr of 

( 0 power of exocuting Court to take aeeount» — 
Power to direct m mortgage decree that 
kCLOunts should be taken lu LxecuCiou 

0 34 R 4 N 5 

(1) Power to decide qiicslious iinatl) aud grant 
ipptoprntc relief S 47 N 73 

(c) Power to order piopertj to l« mortgaged in 

execution t> 61 N 4 

(d) Sc,.uiUy for ob<.i ingdccrec, whether may bo 

uidcred ()21K32N9 

(c)To tw trd cam|x.nsatioii tojurix who pass 
tvXLiiue Or rent due on suit property 

O 32 K 9 N 1 

(1) 1 o direct dc>.r< k holder or oRnor of Court to 
do things required of the judgmeot debtor 
at hiscxt>cii*e O 11 K 32 

(.1 To grant dauiagci for loss of title JeeJs to b« 
III lined to mortgagor on p.iyment of by 
hull uf mortgi^e msuej under {oreclosaia 
deice O31UJN10 

th) To „iaut lulurc lueiiio pcotiU 

O 30 U 13 N 9 


Execution— Executing Court, jxjwcr of— (CoiifJ.) 

(i) To grant injunction S 115 N 10 

(j}To grant interest on mesne profits 

O20R12N'G 

(k) To grant relief by way of damages S ol M 

(l) To order execution on Us own motion 

SSlhS 


(m) C 


(n) To take possession of account books to pit 
sent fraud being played 0 21 B 41 N 5 

■ Executing Court, power of, to go bchmd dccrcs 

S 33 N 8, 9 ; B 42 N 1 , S 47 N 29, SO ; S 51 N 1 
See also Dectee — Valulttijnf, 

Decree — Pouer of Court to 30 Ichvul, 
Decree — Eoitf deo ce, 

Dead person, 

PnrfHersfiij). 

(a) Addition to or alteration of amount ili.iU>-2 
(1) Amount recoxerablo under detrW— 
Executing Court, power of to 
or alter amount S33N3 

(11) Imount rocoaetabla under decree- 
power of executing Court to add « 
•imount — Premia paid bj decree 
bolder on fire insurince 
savo propel ty b 89 ^ a 


, , to or sltej 
S 33 7^3 
d decree 

S 47 N 29, 34? 8 152 1* J 
(ill) Exccnticg Court, power of— To add » 
or alter decree _S33* 

(iv) LxecuUng Couit, power of— To affl» 
decree SIS--"’’ 

■ cl-DiCfM 


( 11 ) \a‘lidity of award it can bo 

executing Conrt 8 oa • 

(d) Award nndor Co operative tnociotics 

( 1 ) Power ol cxecutiiig Court 

award b - 

{e)CompromiBO decroc ,5 

( 1 ) Compromiso dcerci.— Power ol ® _ 

ing Court to question validit' 0‘ jq 
promise ‘ ' fli 

(ii) Compromiso dccrco— Power 0‘ ** 

ing Court to go U hind dccric^ ^ ^ 

(m) Executing Court, piwcr N 

consent dcirco O -J 

(it) Executing Court, power ol, to gra * ^ 
hel against pen illy under er'“P'‘Jy 2 ; 


bVwa* no I-sfty to It 
((} CoriLCtnoss of decree 

(i)Exceullug Court. jwHCC 
correctness ut dctica 


O 23 It J " 


kf. 

b *1 ^ ' 
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Execution— Executing Court power of, to go bclimd 
decree — (ContJ ) 


(ill) Executing Court power o( to ud 
cost! uot epecified m appellate decree 
bv referring to lower Court s decree 
wbicb It affirms S 33 \ 5 

(it) rxecuting Court power of, to decide 
objection tbat persqp objecluig was 
uot liable to pax costs decreed 

S 47 ^ SO 

(v)txeculing Court— Vower of, to go be 
hirid decree— L>ccrco etlent as to costs 
— nhetber executing Court cao award 
It S35N35 

(hj Court fee jnjx'er to order piyment of 

(i) 1‘owcr uf executing Court to order pax 
ment of court fee not directed bj de 
cree S 33 K d 

(w Court to nbieb decree u sent for execution. 

power of S -13 N 1 

(]) iKad person decree against 

(i) ExecQting Court a poxrer to ouc»tiou 
Talidit; of decree S33N8 

(«) boifettnre relief against 

(i) Executing Court, iMwer of to graut 
relief against forfeiture incurred 
* 7 > 70 

cstion 

. . jcther 

decree obtained bj ft lud or col* 
lutioo — NNbetber can be deterinioed 
m execution S S3 K 3 . S 47 K 32 
(m) Instalments, pajinent 

(i) Fxecoting Court, power ol. to order 
payment bp instalments or i>ostpooe 
inenl of paprnent under decree 

OiOnilMO. 038N8rN4 
( 11 ] Fxecutuig Court, power of to allow 
paxnieiit bp instxliuents where decree 
refuses sueb concession — Case under 
Deccan Agriculturists' Belief Act 

S 11 X 125 

(n; Inteiest matter relating to 

( I ) Executing Court — Power of to award 

interest xrben decreeis silent on point 
— Interest under maioteiisnce decree 
S 47 > 81 

( II ) I xecuting Couii— Power of to awird 

interest cot specificallp granted br 
decree S 34 N 17 

(ill) Executing Court power of— To refnee, 
or rednee ntc of interest gianlcd b> 
decree S 3414 17 

(it) betber inforost awarded bp judgment 
but not mentioned in decree lao be 
awarded m execution 0 20 EG 14 7 
( 0 ) Judwuent debtor, lubilltp of 

(i) better be can contest hn* liabilitr in 
execution proceedings S3814B 
(p) Jurisdiction of Court passing decree 

(i) Decree transfer of to another Court 
for execution— Power of latter Court 
to question jurr^dfcfion of Court pas* 
hing decree O 21 B 7 K 4 


Execution— Executing Court power of to go behind 
decree — Jurisdictionof Court passing decree— (ConM ) 
(li) Executing Court — Power of to qucsn 1 
jurisdiction of Court passing decree 

S 3S N 8 , S 47 Is TO 

(ill) Power of to go behind decree— Ohjet 
tion to decree ou ground of want of 
tercitorhl jurisdiction if can be raised 
m execution proceedings S 21 K 0 

(q) Luuatic, decree against 

( 1 ) Poxxer to question decree against lima 
tic net repiesented bv guardian or 
next friend O 32 B 15 ^ G 

(r) Minor, decree against 

( 1 ) Power of executing Court to question 
binding nature of decree S 33 N S 
(ii)\Vitbont guardian ail lilem — Whether 
minor can object to execution of de 
cree O 32 R 3 N 5 

(s) Person, execution against 

( I ) Decree against property— W betber per 

sonal execution against judgment- 
debtor can bo taken S 33 X 8 

( II ) Personal execution, decree directing 

—Executing Court, power of, to refuse 
S 33 K 3 

to see if 
ratite 
S4T K 30 

(u) Pnvp Council decree 

( 1 ) Poxvet of lligb Court iQ regard to de 
cree of Pnxy Council O 45 E 23 14 7 

(t) Relief not granted bp decree, ponet of 

executing Court to grant 
(i}Case under Deccan Agcioulturists' 
Belief Act S11N12S 

(li) Executing Court— Power of to grant 
altcrnatixe relief not granted bp de 
cree S 51 K 7 

(ti) Partition, if oan be ordered where de 


in the light of subsequent exent 

S 33 N 8 

(x) Tune fixed by decree extension of 

( 1 ) Power to extend time fixed by decree 

S 38 N 8 . S 143 N 11 
(p) ^alldltp of decree, power to question 


for execution— Power of latter Court 
to question X ilidity of decree S42N1 
(ui) Executing Court, if can question xahd 
ity of decree Ss 33 X 3 , S 47 N 20, 30 
(It) Executing Court, power of to cballcn^e 
decree— Inherent poxxer S 151 J' 2 
(t) Executing Court, power of to question 
Talidity of decreo under wbicb rate 
able distribution is claimed S 73 K 12 
(vi) Execution rtgage decree— Objec 

tion tha ent debtor bad no 

right to e the propertT m 

question, can be gone into br 

executing S 47 K 4C 
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Execution — B^tecutiug Court, power of, to go behiad 
decree — Validity of decree, power to question — 
(Confi ) 

(vii) Objection to decree, if can be raised in 
execution S 38 N 8 

(mii) Question as to binding effect of decree, 
if can be raiaed in subaequent suit 

S 11 N 23 

(ix) Right to question \alidity of decree — 
hixecution agiinst legal lepreseotatiie 
— If be can que--tiQn validity of decree 
S!>0N7 


(z) {Miscellaneous) 

(i) Executing it \arnuce %Mtli purpose 
and intent of dcurec— Inherent power 


S151N6 


(ii) Executing Court power of, to go behind 
decree on tbe ground that it was 
amended by lower Court alter it bad 
been confirmed in appeal S 152 N 9 
(ill) Executing Court, power of, to go behind 
decree — Court executing final decree 
on mortgage for sale— Power of to 
take accounts not directed by decree 
O34B5N20 

(la) Executing Court, power of to grant 
relief against the rigour of the decree 
SSSNS 


(v) Executing Court power of. to refer to 
pleadings S 38 K S 

('•) Executing Court, power of, to refer to 
tbe record for ascectaming facts 
inadequately lecitcd m decree 

b3dN8 

(tii) Objection that dectee was passed 
against wrong peisou — 11 can be gone 
into bv executing Court S 88 hf 6 
(viu) Whether compeomise of suit set up and 
rejected before decree can bo again 
set up lu execution O 23 It 3 K C 

—Failure of 

(a) Execution — Failure of — Ofiicer entrusted 

with process for execution to execute— 
Examination of such officer by Court 

0 21B23 

(b) Prioi execution proceedings becoming m 

eHectual — Power lo order fresh execution 
proceedings S 61 N 2 

Eteri faaae Writ of O 21 11 C4 N C 


•Firm, execution against 

(a) Death of partner 

(i) Decree against iirm — Death of one oi 

the partners 0 21 1150 NS 

(b) Decree against firm Inbihty under 

0 21 B 50 N S 

(0 Decree against firm — Person bable to 
be proceeded against 0 21 K 50 N 4 

(ii) Detcrminatioii of liability ol alleged 

partner — DetcrminstJoii, whether 
decree 0 21B50NG 

( 


(d) Form of notice 


O 30 B S N 3 


Execution— Firm, execution against — {Contd ) 

(e) Minor partner 

ft) Execution against minor partner 

0 21 R SON 9 

(f) Mode of 0 21 R 60 N 1 

(g) Partner not seraed in suit — Execution 

against 

(i) Decree against firm—Execution against 
partner not served in suit 

O21R50N7 

(h) Partnership property, attachment and sale 

of 

(i) Attachment of partnership property— 
When may be made — Modeof aUach 
jnent 0 21 R 43 

(n) Execution — Sale of partnership pro- 
perty, whoa may be ordered 

0 21 B 49 

(ill) Property liable to bo proceeded against 
—Partnership property 

0 21 B 43 M 

(i) Person carrying on business in name not hu 

(i) Decree against firm— Decree against 

single person carrying on business tn 

name other than his own . 

oaoBioNS 

(j) Personal liability of partner ® ® 

0 SOS 

(i) Executing Court— Power of, to deter 
mine personal liability of partner 


cution' OSO«a^» 

(L) Share in partnership bu'iness, execntioa 

- Modo ol - 

against judgment debtor’s share 
partnership busiocsa ^ 


— ■ — - - - - g 3g_t, 0 

(b) Execution, in foreign territory, 

Indian decrees— In what cases 
„=n pombb ai5.i.aiioi« 

—■Forms of — Whether can be used m procec , 
for restitution 
— Ga' ' * i- 


S144N30 


—Whether 

S 50 N 1* 


(b) Execution against legal 

LrabjJity of Hindu son for dobls of ^tne^^ 
Compromise decree againstwvne — jrs 
— Efiect , jjindu 

(c) Execution against manager of jou* 

family— Proceeding whether 
members 
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Execution— Hindu jOint lamih execution asainst— * 
(ConW) 

(d) Execution igxin>t propert\ in Ixinds of son 

of Hindu fitber — Oljectioii to lindiog 
nature of the debt wbetlicr can lio Kone 
into b\ exerujing Court i> 47 > 47 

(e) f xccution icaiii«t propertN in hiula of xon 

of Hindu father — Question whether pro 
j>crt\ w Is an cstral or «eH acjinreJ — Que<i 
tiou \\ bother c-iu bo gone into I \ executing 
C«Jrt S> 4" N 47 

(I) Execution of dcvico igiinst firm — Lialility 
of Hindu son O 2X U 50 N 5 

(g} Execution — biio — Shtre in Hiniu joint 
famila {ropertx 
Sre lltii 1 1 } iinf fxmtij 

(b) Liibilitx of propett) in huiid«ot Hindu lou 
or gtuuHou — Plea of immoral or illegil 
debt — \\hc>bcr can Lo raised agiinxtcxe 
cutiou of mortgage decree S 5? N o 

——Hindu widow 

Execuliou i^im t— Re\cr lOncr whether 
bound S 50 '4 II 

— Immediate execution 

(a) Decree in euiuuiar) suit ou Negotiable In 

struiiunt— Right to 0 9i 112 

(b) Itmneliate ese.uttoa bx arrest of judgmeut 

debtor present lu Court 0 it R 11 

I'ower to order b 51 N* 1 

•^—Inherent power to execute 

(a) Execution of orders lor which no provision 
exists b 151 N 1 

Injunction against 

(a) Execution injunction roirutDiUo— Distnis 
sal of execution application in con^diuence 
of jc;ufl;liQo— M hciher prior attacbiueot 


O 21 K 10 N 32 


wicrt cu/T t-e F^-,tr^irfed h injunettoo 

O 3J a I K 1. 10 
(f) Lxecutiou— Sta) of— Injunction restraining 
execution — Injunction granted in separate 
suit— Effect— Prior safe under dotrea /or 
spe illc performance injunction or restitu 
tion of conjugal tights — M hether can be 
set ibidc O 21 L 33 17 8 

- In oUencj of pieties pending execution 

(a) Insohency of decree holder — 1’cDdmgexei.a 
tion ptocecdings — I fleet— I’rocednre 

O 22 R 8 N 4 

{>) Insolieocj of judoineut Jehtcr~~ Utee at 
tacbiQeut — Sale without notice to and 
without imploading ttcoiser jii inaolTcnc} 
— \ahdlta of sale S50X12 


S 50H 14 


Execution — [Con td ) 

Instalments pijinent by 

(a) Agreement between parties tbit aicree 

amount be paid by instvlmfnts — l*riu 
ciples O 21 11 U N 10 

(b) Laeciiting Court power of to sanction ajjrce 

meut for pijment b\ instalments S 42 N d 

(c) Paament of decree imouiit by instalments—. 

Power of excLUting Court to permit suclj 
pas ment S 72 N o 

(d) Power of Court to compel deciee holder to 

accept such imment S 51 N o 

Joint decree 

Seeaho Deirce hnldtr — .foinf i/ctici llei 
Dfcrce — JoxU dcoce 

(a) Vpplication bs one joint decree holder foe 
execution — Power of Court to pass such 
orders as may be neces-iry to safeguard the 
intorests of other decree holders 

0 21 R 15 N 2 

(b) Vpplication for execution — Form and con 

tents 0 21 R 15 N 4 

(c) Vpphcatioii for execution by one joint decree 

holder — Contents of applicition 


0 21 R16N$ 

(h) Set oil of decrees— ProMsions as to whether 

and when apply 0 21 R 18 17 11 

(i) Transforeo of share of one joint decree 

hofder— Rights of O 21 R 10 N'T 

(j) Whether and when portion of one decree 

bolder alone can be executed O 21 Bl5N 5 

(k) Whether execution can be taken out as to 

share of one of the joint decree holders 
alone 0 21 R IS N 2 

— Judgincot debtor, death of 

(a) Property liable to he proceeded against— 

Which IS S SON 15 

(b) Death pending execution proceedings — 

Effect O 21 R C6 N 23 

(c) Sale held after— \ alidity —Setting aside sale 

— Procedure S 47 N 70 

Jutisdiclion of Court 

(a) Change of 

(i) Absence of jurisdiction at the time of 

presentation of application for cxocu 
tion— Subaequent acquisition of juris 
diction— Effect S 39 N 1 

(ii) Circumstances depriving Court which 

passed the docree, of the jurisdiction 
to execute it S 37 N 5 

(ill) Court passing decree having its pecn 
niir> jurisdiction altered subsequently 
—Effect S 37 N 4 

(it) Court passing decree subsequently 
ceasing to have local jurisdiction— 
Effect S 37 N 4 

(x) Territorial junsdiclion — Transfer of. 
subsequent to decree— Effect S21 N C 

(b) l}e<.coe of Court having no local junsdut 

(i) Procedure S " 
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Execution— Jurisdiction of Court— (ConfJ ) 

{c) Obioction as to when to ba raisel 

(■) rerntonal jurisdiction- Oljection as 
to when to bo raised— Execution 
against properties outside jurisdiction 
S 21 K C 8 


diction — Power to e\ccute S 37 N 5 
(ii) t)ecree for amount beiond jurisdiction 
— Power to execute S 33 N 7 

(ill) Successor of Judge with less p>.cauiar} 
jurisdiction tbau predecessor — Whe 
ther successor can execute decree for 
amount exceeding his junsdution 
passed by j redecessor S 37 \ o 

(c) Bevcuue Court decree of power to execute 


S9N 51 


power to execute 
(!) Small Cause Court power of 

(i) Execution against immovealle property 
— Power of Small Cause Court 

, O oO tt I I 

(g) Territorial 

(0 (Geiieiaf) | 

(a) Executing Court — Territocnl 
jurisdiction of 0 21 U 3 N 2 
(6f Principle* 17 S 8 

(c) The executing Court — General 
rule and exceptions S 38 \ C 
(ii) Sale of property outside juri diction 

(а) Jurisdiction to order sale of pro 

petty situated out«ide limits of 
Local jurisdiction O 21 11 c>4 N 1 

(б) Sale of moieibie properti— Place 

of sale O 21 It 71 N 1 

(c) Sale of property outside jurisdte 

Cion where such peoperta was 
attached before judgment — 

1 etmissibilita S 39 N 7 F N 1 

(d) Sale under mortgage decree 

S 37 V 5 F N 8 

(r) Setting aside sale — Procedure 

S 47 N 70 

(in) Uncertainty as to jurisdiction 

(a) Principles applicable S 18 N 1 
(it) (Jlfisceffaiiceus) 

(n) Jurisdiction of executing Coart — 
Judgment debtor outside juris 
diction — Power to issne notice 
to show cause wb\ be should 
not be arrested O 21 B 37 K 1 
(t) Submission to jurisdiction — 
Garnishee proceedings — 
Garnishee resident outside 
jurisdiction — Submitting to 
piohibitoii order— Whether 
can subsequently refuse to 
al ide by It O 21 B 46 N 9 
(ii}To attach debt where gar 
nishee resides outside juris 
diction 0 21B4GN9 

{1) Properties situated m different 
jurisdictions b 17 N 8 

(r) Property Mtuated outside juris 
diction — ADpoiiitmcnt of reccicoc 
in respect of such j ropertx 

bSlNC 


Execution— [Conld ) 

Legal representaiiie 

(a) Decree against 

(i) hixecutioii mode of S52 

(b) rxecution agaiust 

See also Legal repi esentalne—Eiecution 
against 

(i) Bringing on record 

(fl) Application for whether nece 
sary S 50 N 13 16 

(5) Necessity of 

(i) Execution — Attachment- 
Death of judgment debtor 
after attachment — hegul 
repre entatives not substi 
tuted— \ alidity of svle 

0 21E22N2I'N1 
(ii) Execution- Death of jidg 
nient debtor — Failure to 
bring on record legal repre 
seutatire — validity of sale 
S SON 12 0 21B78M 
(m) Tailure to implead -^aldlt^ 
of 1 roceediags S50M* 
(ii) Lecil repre»antatiie of j«dg 
ment debtor — Impleading 
of— M ben necessart 

S oO N 12 


(c) Provisions applicable 
'' 0 22 B12M 


(ii) Continuation of proceedings started 
against deceased judgment debtor 
(fl) Whether proceeding! 

against original judgment debt 
inav be continued against n » 
legal representative , 

S 60 MS S 140 ^ t 
(ui) Extent of Inbilitj S 60 and Note» 
(fl) Assets of deceased m the ban s 
of legal representatives^ 

(5) Liability of ancestral 

Liability of property in hands 01 

son or other descendants joinlK 
with another person 

(c) Onus of proving property be 

mg to judgment debtor^ ^ 

(d) Power to compel legal repr«®®° 

tatives to produce accounts 

(iv) Notice 

(fl) Notice — Want of duo 

question whether one undw ^ ’j 


(b) Notice to show cause , ,, tj jj 
(i) Against execution O -i u 


(ii) W hen nccessarv jj 2'> ^ ^ 

(v) Objection by legal representative 
(fl) Decree against legal 
the — Execution 

by legal representative j 

pertv Vocceded C 

I olong to judgment , 

was snljectto charge 

of legal representative 

tion whether can Ixs 
bv cTCCiiting Court = 
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Execution— Lc;;at rcprcscatative— t so uiion xgainsk 1 
— Objection bv L R — [Con/i ) 

(ii) 1 scculion oj mortg-igo decree — 
Objection Ibikt judgment debtor 
liNd no nglit to looitg&ga “ 
Whclliet cm he gone into br 
executing Court S 47 N 4i» 

(c) Objection by him on bebeU ot 
third parties or as trustee that 
propertv ) ro ceded against did 
net belong to judgment debtor 
or uas subject to n charge in 
{arour of objc tor — Objection 
nbetber can bo gone into br 
executing Court S 47 N 46 

<(i) Object ons by looal rcpresenlalirc 
arbetber to be decided br exe | 
cuting Court S 47 N 45 I 

(r) Pleas that can i e raised ba legal | 
reprc«eolatira SOON" i 

(/) Whether legal representatiro can . 
plead the I ar of limitation 

S oO MC I 

{ri) V. rong person proceeding against as 
legal representative 

(a) I roeecding against wrong person 
as legal reprc<cnt tire— ' aliJitr 
of proceeding 8 50 N 14 

(rji) (3Itsc*Ua»{ous) 

(a) Application for execution to 
which Court to be made 

S 50 ^ 13 0 :i R 22 N 14 
(i) Contents of application for csccu 
tioa when accachmeat ofetorea 
hies IS sought 0 21B12N1 i 
(e) Death of legal representative— ' 
Effect S 50 N 17 

(d) Execution \ hen mar allowed . 

3 50 and Notes I 
(r) Exemption by plaiotiO of some of | 
the legal representaUves— be- ' 
thcr subsequently they can be i 
proceeded against S52N5 


^ a 1 • I 

deccee S50N2 

lb) Qucsliona when under S 47 

S47 N7Ia 

(i) When receiver mas be appointed 
O 40 B 1 N 19 
bother decree (or injanction 
can be executed against bim 

S50N IS 


(cj Fxecution bv 


(i) Death of decree holder pending execo 
lion— Further pcocedute 0 22 R3N4 , 
(lOlondcncy of proceedings — Death of ' 
decree holder — Right cl legal repre 
scntative to continue proceedings 

S 146N 4 

(in) Application for by legal representative | 
of decree holder 

S14CN4 0 21 B ION 2 
(iv) Who 18 entitled to apply (oc execution i 
as— Legal representative of deccee 
holder S50N3 ' 

(y) Procedure 0 22 R 3 \ 4 0 22I112N1 

CPC 420 A 421 


Execution— Legal representative — [Contd ) 

(d) Execution by or against 

(i) Procedure and principles O 22R12 N 1 

(e) Question as to who is 

(i) Determination of question — Proper 

legal representative— Provisions apph 
cable 0 22R5N2 

(ii) Executing Court — Power of to decide 

who is legal representative of 
deceased judgment debtor S 42 N 3 
(lu) Legal representative — Impleading of 
in execution — Decision of question 
who IS rightful representative — Noces 
sity of S50N5 

(i») Legal representative of party — Who is 
— Determination of question whether 
under S 47 S 47 N 71a 


—Limitation 

See alto Limitation — Preention 

(a) Application by legal representative of decree 

bolder in pending execution application 
whether fresh appUcatioa or couUuuatioa 
of previous proceedings for purposes of 
S 48 of Civil Pro Code S 146 N 4 

(b) Application for executioa— Amendment of- 

Itepresentation after amendment— Limita 
tion to to be calculated up to original pre 
seotatioD S4SN2 

(c) Application when continuation of prior pro 

ceediDg S14GN4 

(d) Assignment by decree holdor — Application 

(or execution by assignee— Limitation for— 
twelve years Rule— Applicability of 

3 48 NS 

(e) Date from which to be counted in case of 

appeal S 89 K 5 

(f) Decree against firm 0 21 B SON 5 

(g) Execntion— Application for 

(0 After limitation — Application being 
allowed— Whether subsequently the 
exoeutioo sale can be set aside on the 
ground of the application having been 
made beyond limitation O 21 R 92 N2 
(ii) Amendment of — After period of hmi 
tation for execution — Validity of 
execution application S 4S N 7 

(ill) Limitation whether runs from date of 
judgment or date on which decree is 
drawn up and signed 0 20 R 7 N 3 

(iv) Rejection of Power of Court when 

rejecting to order that fresh 'ippJica 
tion should be filed when such appli 
cation would be barred by time 

S48N7 

(v) Return of for not fifing process fees— 

Amendment and representation — 
Lim tation to bo calculated up to 
which date S 48 N 7 

(m) Return of— Representation aftercorrec 
tion — Limitation— Time up to which 
to be calculated S49N2 

(vu) Barred by limitation— Suit if lies to 
enforce rights obtained by decree 
, S47N2 

(via) Rejection of for non compliance with 
proscribed requirements, whether can 
be made alter limitation 

0 21R17N2 

(n/ Siaximum limit of time (or execution S 43 
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Execution— (CowJi ) 

Loss or destruction o! decree 

(e) Execulini; Court, power ol to find ont terms 
of sucli decree S 47 N SO 

— ^llstrimonial ciU'e decree for costs in 

(e) Confirmation by Iligb Court necessity of 

S3SK13 

——Moaning of S 36 N 3 

^Modeoi S SI aadUotes , nH 12 . 

0 31 Rr 30 to 36 

(a) Charge decree creating 

(i) Decree creating charge — Mode of en- 
forcement S 47 K 33 

(b) Decree holder right of 



the law ' ' O 21 R 17 v's \ 

(c) Decree epecifying doing and non doing of I 

certain acta O SIR 32 2^3* | 

(d) Money decree 0 31 R 30 , O 21 R 31 N 2 

(i) Ejeettnont of tenant as modeotexocu / 
tion 0 21E30N7FN3 I 

(ii) Whether arrest of judgment debtor 
and attachment and sale of bis pro 
perty ate the only modes 

0 21 R 30 N 7 

(e) Order for rendetiog accounts within parti 

culat lime 0 21 R 32 » 0 

({jfetBOQ of judgment debtor. exoculion 
against 

(i) Right of decree holder — Discretioo of 

Court to refuse execution by arrest 
and detention m prison 0 21 B 1 Q 

(ii) Rules as to S 55K 3 

(g) Power of Court passing decree to limit man 

ner of execulion SS1N2 

(h) Beceirei. property in hands of 

0 40 R I N 31 

(i) Bent decree 

(i) Decree for rent — Under Dengat Ten 
ancyAct 0 21 R SON 4 

(ii] Bent decree under Tenancy let 

O 21 R 17 N 7 

0) Simultaneous execution agaiust person sod 
property — Power to order S ol N 2 

lIoTeablo property decree for 

(a) Decree lor delivery of specific moveable pro 

perty 

(i) Which is not in possession of judg 
ment debtor — Mode o( execution 

0 31 R 31 N 2 to 5 
(ii) Damages for non delivery, when may be 
enforced 0 21R31N3 

(b) Moveable property, seizure of, under decree 

for such property 0 21B31 

Ic) Provision for payment of money vvhtrodeli 
vr '7 cannot be bad— Whetherdecree holder 
c«D execute for money before trying to got 


'■■'I 



of, to treat proceeding lo exe 
I suit S 47 

'Application as to, whether 
on or la suit S47N38 


Execution — Nature of proceedings — (ConW ) 

(c) Order falling wilbfn S 47— Orden on spplt 

cation by Government la pauper suit fat 
recovery of court fee OS3R10N7 

(d) Order relating to execution, discharge or 

satisfaction of decree — What is— Order on 
application for payment of pre emptioo 
money under decree for pre eruption 

O20RUN16 

(e) Order whether one in execution or osem 

suit — Order between preliminary and final 
decrees S47N31 

(f) Bower of Court to treat suit as application 

(or execution S 47 N SI 

(g) Proceedings in — Incidental applications in— 

nature of S 48N7 

(il Nature of O 21 B ION 2 

(n) Nature of, whether m continuation ol 
suit S 17 N8, 0 S2GeulN2 

(ni) Ponei of Court to treat proceeding as 
suits S47N82 

■ Nature of right 

(a) Right of — Whether right is a subetantive 
right S48NS 

■ — Nazir 

(a) Position aud powers of 0 21 B 24 NS 
02lR2£>Nl 3 


-^Notice 

(a) Absence of notice 

(i) Effect S115N24 

(n) Execnliou after one year from decree 
—Due notice — Want of— Qnojtiw 
whether one in execution 5 47 N of 
(ill) Legal representative — Execution 
against — ixotice— Absence of — u 
heront power to condone S 151 N x 

(iv) Notice to legal representatiw of de 

ceased judgment debtor — Effect « 

(v) Notice to show cause against 

(a) Failure lo give— Effect— Bemcd) 

when property has been 60f“ 
without notice 021B22N5 ID 
it)} Failure to issue notice— Effect 
' O 21 E 22 N 3 

(c) Notice under O 21 Ii 22— Absence 

of— Effect— Validity of sale 

0 21 B 90 N 3" 

(d) NoticeundBrO 21, R 22-Ab.eBee 

of— Effect oi-Sale how afiectel 

O21B90NU 

(e) Execution under O 21, B 22— Ab- 

sence of notice — Effect - vf * 

O 21 R66N5 

(,i)I.otic. under 0 21, E 22-I"li«“‘ 
power to condone want of j 

(vii) Notice under 0 21. E 22-W»ntofdu* 
notice— Question whelhot 

(V>) Application for execution after one je*^ 
from decree 

(i) Essentials — hiotiec to 

against execution ® * „ 

(u) Notice to show cause against— uooip 
tatiod of period of one jj 22 N D 



General Index 


3355 


E*ectit»on— Notice— {Con/ii ) i 

(z) Aiteit, nalico to allow causa aga'ost I 

{i)Di* relion of Court to givo nolico to | 
juJgracot Jobtor to sliow cause vrliy 
ho should not bo cammitlcd to prison , 
0 21 ltd? 

(ulLtocalion by arrest— \% Lon maybe 
given O 21 B 37 

(d) Contents of notice to show cause against 
CSC ulian O 21 U 22 N 3 7 

(0 Court by winch to bo issued 0 21 R 22 N 14 

(fi IrrcgoUtily 

(i) Liccuiion — Notice to show cause 
acainal— Irregularity la notice— EDoct 

i, llN 23, O 21 R22 N 7 

(g) Minor judgment debtors O 21 It 22 N 3 

(h) More than one notice 

{i) Notice to show cansa against— More 
than orio notice If conlemplalid 

O 21 It 22 N 9 

(i) Neecs ity for attachment 

(i) Application for ciecution 

(a) Dismissal of leasing intact at 
tacbment— \\ helber subse<iaeQt 
application for sale requires notice 
to show cause against execution 
0 21 R 22 N 9 
(W Amendment — tppficatiou made 
within one year — imcDdment 
m^e after one year from decree 
AWbctlici notice to show cause 


<c) Application for— Notice to judg 
ment debtor to ahow cause 


((j)l’ower of Court to dispense with 
—Recording of reasons 

0 21 R '’2 N 9 16 
(rl When not necessary 

0 21R22N13 
m Under 0 21 R 22— When may bo 
dispensed with 0 21 R 66 N 5 
lj\ Proceedings in — Continuation of 
— Whether notice necessary 
under 0 21 R 22 O 21 B 22 N 9 
(j) Notice requiring judgment debtor to pay 
decree amount or to obey decree 
(i) Executing Court power of to issue 
notice tojudgmrnt debtor calling opon 
him to pay decree amount S 513 N 6 

(n) Notice to judgment debtor calling upon 
bun to obey decree— Whether ncces 


Eneculion— Notice— Procedure— (Confd ) 

{ii) Notice to show cause against execution 
—Proceduro after issuo of notice 

O 21 R 23 

(o) Proof of 

(i) Notice to show cause against —Proof of 
notice 0 21R22N4 

(p) Transferee of decree application by 

(i) Application for— Notice- Where trans 
fereo of decree applies for osecutioQ 

O 21 RICN 14 

Objections to 

(a) Duty of Court to consider objections 

O 21 B 23 N 2 

(b) J-.stoppel 

Set also Estoppel — ExeeuHon proceedings 

(i) Objections against — Estoppel against 

raising O 21 B 23 N 1 

(ii) Objection to — Failure of judgment 

debtor to raise— Effect— Estoppel and 
res judicata S 11 N 23 

(ill) Proceedings m— Waiver of objection by 
judgment debtor- Effect 

O 21 R C6 N 16 
(iv) Failure to object— When estops judg 
ment debtor 8 47 N 3a 

(e)borm 0 21R2SN2 

(d) Orouods of 

(i) Appeal agaiust decree whether ground 
of objection O 21 R 18 N 7 

(it) What are valid objections 

0 21RS1N1 

(e) Mortgage decree 

(i) Objections to — Cseontion of mortgage 
decree— Applicability of provisions as 
to claims and objections to attach 
ment O84RSN20 

(1) Nature ol objections that can be raised 

0 21R23N3 

(g) Procedure 

(i) Dismissal for default — Restoration — 
Inherent power B 151 N 2 

(h) Salt if lies to establish objection 
iO Objection that cannot be raised in— 

Suit li ties to MDdicate S 47 N S3 

(i) When to be raised 
0 21 R 22 N 7, O 21 R 23 N I 

(j) Who can object 

(i) Auction purchaser under one decree 
whether can object to execution of an 
other decree against same judgment 


debtor 

(L) (MirCiNaiieour) 


S 47 N 20 


(i) Objection to oaecutability of decree — 
On ground that it was passed against 
a dead person O 22 R 1 N 19 

——Obstruction to — Punishment of S42 


0 21 B 22 N 3 to 17 

(1) Notice to wrong person 

(i) Execution, notice to show cause against 
—Notice to wrong person 

0 21 R 32 N 6 

(m) Objection as to 

(i] When may bo taken O 21 B 32 N 8 

(n) Procedure 

(i) Notice to show cause against — Failure 
to show cause— Effect 0 21R23 


-Order as to costs execution of 
Sesalso Cosls~Exe‘.ittton for 

(a) Order as to costs— Enforcement of S 35 N 37 

(b) Order as to costs on dismissal of application 

for leave to appeal to Privy Council, who 
ther can be executed S 15l N 1 

(c) Order for costs obtained by attorney against 

client — Mode ol enforcement S 86 N 4 

(d) Order for costs ol adjournment, mode of en 

forcement 0 17 R 1 N 5 

(e) Order for costs of the day— Mode of enforce* 

ment SS6N4 
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Execution — (Conti ) 

- Order, cxocatiOD of 
Sei also Order 

(a) What orders may bo enforced as decrees — 

Instances SS6NA 

(b) Modeof esccation 0 21R3LN3 

(c) Order directing payment of money 

O 21 R 30 N 1 

(d) Order for interim injunction — Mode of 

enforcement 0 21RS3NC 

(e) Orders in proceedings under other Acts 

which are enforceable as it they were 
decrees — Applicability of S 47 S 47 N 3 

(f) Orders not provided for in Gode—Exeeution 

of — Inherent power S 151 N 2 

(g) Order requiring deposit of lees to Commis 

sioner — Whether executable O 26 R 15 N 1 

(h) ProTisions applicable S 36 

• Older in, procedure— Question relatingto — Orders 

iindet S 47 — Decree whether to he drawn up 

O 20 R 6 N 3 

Order in, when amounts to decree S 1 (2) 

See alho Decree — Meaning oj 

(a) Adjournment of execution application, wbe 

tlier decree S 2 (2) N 14 

(b) Application for — Dismissal of, lor default— 

Restoration of application— Refusal to re* 
store— Whether decree S 47 N 86 

(c) Question relating to — Order determiaiog 

when amounts to decree S3 (2) Nil 

(d) Stay of — Security for — Order accepting 

security, whether decree S 47 N 86 

(e) Stay of— Secnrity for— Rejection of security 

and ordering execution to continue — Ordei 
whether decree S47N86 

(f) Jurisdiction — Order relating to — Whether 

decree S 47 N 86 

(g) Leave to execute— Order grantiogleaTe whe* 

ther decree Si7N86 

(h) Order for notice and arrest at same time— 

Order whether decree S 47 N 86 

(i) Order holding that fresh attachment is not 

socessary, whether amounts to decree 

8 47 N 86 

(j) Order refusing leave to apply for execution 

— Whether decree S 2 (2) N 14 

(h) Order refusing to permit decree holder to 
withdraw his bid, whether decree 

S 2 (2) N 6, 14 


Parixes — Parlxet to suxt, who are 


S47N8 

(c) Gorernment in pauper suit S 47 N 10 

(i) Claiming court fee, position ot 

0 33B13 

(ii) Entitled to recover court fee, irbetlier 
party O 33 B 10 N 7 

(d) Meaning of 

(t) Custodian of attached moTeabla property 
whether “party to suit" within S 47 
S 47 N 11 


Execution— Parties to suit and their reprcaeatatim 
—Meaning of— (Conti ) 

(ii) Attachment — Claims and objections— 
Person claiming adversely to jadg 
ment debtor, whether is bis‘'represea 
tative" within S 47 8 47 Nit 

{mj Attachment — Claims and objections— 
Succesful claimant whether 'party to 
suit" SirNf 

(iv) Quostioos arising between parties to 
suit or theirreprcsentatives— Meaniog 
of "parties to suit” S 47 N 7 

(v) Intervener whether party to suit 

8 47 N 13 

(vi) Lessee of attached property pending 

attachment is judgment debtors 

“representative” 8 47 N 21 

{vii} Liquidator, proceeding by, against 
judgment debtor— laquidatot wbelbst 
his representative locounectiou witb 
proceedings in execution ot another 
decree airaiust same ludgmeut debtor 
^ 8 47 Nil 

(viii) Parties— Meaning of — Exonerated party 
S47N8 

(ix) Parties— Meaning of— Persons wboa* 

names are struck out from recota;" 
Position of S47Na 

(x) Patties to suit— Meaning el 8 47 N 7 


party S 47 N Id 5 8 74 N * 
(6) Person paying mousy to av«d 
attachment of his ptopsrtf 
wrongly identified as 
debiots S47N13 

(e) Plaintifi whose suit is 

whether “party" S4iNo 

(i) Representative suit — Person ac- 
tually on record — 

S 47 N 15 

(f) Rival decree holders of same jod^ 

meat debtor S 47 N 

(si) Patty to decree not joined as 

execution proceedings — ESect— ‘ “O 
ther he cea'ss to be “party to snu ^ ^ 

(xu) Persons made parties in execution pr®" 

ceedings whether parties to suit^ ^ 

(xuilPro forma defendant — 

Person made defendant 

on ground that he was not eoti^ 

toamoantdne under bond 

R i7 N It 

(xiv) Representative, who is ° * 

(xv) Transtree from aTJCt*”? 

whether “representative 

holder or judgment debtor 

(xvi) Transferee of decree, 

tative of decree holder 
(e) Person attaching decree— Judgment 
of decree holder attaching 
whether bis representative ° jg 
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Execution— Patties to sail and their represeniatiTCS 
— {Ccnid ) 

({) Qaestion as to, decision of 

(i) rxecnting Court, Potvor of, to refer to 

jodgmcDt and ploadings to dccida 
who are parties to suit for purposes of 
execution S 47 N 16 

(ii) Porum 

(a) Executing Court — Povsor of, to 
decide who 13 a ‘part; to suit ’ 

S 47 N 16 

/i) Question as to irho ra represent 
atire— Power of caecuting Court 
to determiue 8 47 K 37 


(ii) ‘Betveea parties to suit” — Meaning of 
S47N4 5 

(ill) Decree giving two independent reliefs 
against two sets of defendants— Dis 
pute between decree holder and one of 
these sets — Whether other set is 
part; to anil' 6 47 K5 

(iv) Dispute between joint decree bolder 

8 47 NS 

(v) B; one of several joint decree holders 

—Order allowing, whether under S 47 
S 47 N 71» 

(vi) Possestion— Delivery of— Proceediugs 

lot Dispute between auction pur 
chaser and judgment debtoi — Whether 
separate suit lies 8 47 N 19 

(ti ) Question arising between party and 
legal represenCatires of another party 
SMN5 

(Till) Questions arising between parties to 
suit ranged on same side— Whether 


(«)<; 

traliODs S 47 N 5 

(a) Question arising between transferees 
from a judgment debtoi 8 47 N 5 

fxi) Question between scrction purchaser 
and judgment debtor — Power of exe 
cuiing Court to go into S 47 N 35 
(ill) Question between decree holder and bis 
attaching creditor S47N5 

(xiii) Question between decree bolder and 
judgment debtor in wbicb auction 

purchaser IS interested 8 47 N 49 

(xiv) Question between Ciovernment and par 

ties in pauper suit rocaiding court 
fee O 33 R 13 

(xv) Question between judgment debtor and 

auction purchaser S 47 N 5 , 8 47 N 49 
(zTj) Question between judgment debtor and 
representative of another judgmemt- 
debtor S4TNS 

(zvii) Question between one defendant and 
assignee of co defendant 8 47 N 5 
jxvjjj) Question between one party and legal 
representative of opposite party 

8 47 N 46, 47 


Execution — Parties to suit and their representatives 
— Question between, what is — (Confd ) 

(xtx) Question between iiial auction put' 
chasers S 47 N S 

{xx) Question between rival claimants to 
estate of deceased decree holder— 
Whether within S 47 S 47 N 5 

(xxi) Question between rival decree holders 
of same judgment debtor S 47 N S 
{xxii) Question between decree bolder and 
bia transferee S 47 N S 

{xxui) Questions to be decided by executing 
Court 

(d) Question between co-defendants 
S 47 N 5 

(b) Dispnta between co-judgment deb- 

tors S 47 N 5 

(c) Dispnte between joint decree hol- 

ders 8 47 NS 

(J) Questions between parties arrayed 
on same side 8 47 N 5 

(b) Receiver in insolvency 

(i) Parties and representatives — Meaning 
of— Interna receiver m insolvency pro- 
ceedings S 47 N IS 

(u) Official assignee of insolvent judgment 
debtor whether latter s representative 
Within B 47 S 47 KS3 

(i) Receiver m respect of decree 

(i) Whether representative of the parties 
S 47 N 17 

(j) Transferee from parties 

(i) Attachment— Transfer of property after 
attachment is sec aside— Transferee 
if representative of jndgmenl debtor 
S47Na}. 

(u) Injunction— Respecting property— Pur- 
chaser of such property from a party 
to the suit— 'Whether his ‘represen- 
tative S 47 N 23 

(ill) Parties and representatives— Meaning 
of — Transferees of property from pat 
ties — By private sale or at Court 
auction a 47 N 17 

— ParlitroD decree for 

(a) Mode of— Decree for partition or separate 
possession of share of revenue paying estate 
SS4 

(bj Mode of— Decree for separate possession of 
share in estate paying revenue to Govern* 
meut — Whether transfer to Collector neces- 
sary S 54 N 2 

(c) Order relating to appointment of commission 

for making partition under preliminary de- 
cree — Whether one m execution 

O20B13N4 

- —Payment into Court, of decree amount 

0 31R1N1 

(a) Cessation of interest O 24 R 3 N 3 

(b) Decree holder s right to interest subse- 

quently 8 34 N 13 

(c) Duty of Court to inform decree bolder when 

he applies for execution O 31 B 1 N 9 

(d) Notice to decree holder — Principles 

0 21R1N9 
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Execution — Diynieat into Court, of decree amount 
-~{Con(d ) 

(o) Who can draw out money from Court — Per 
son attaching decree, right of 020B53K10 
^—Payment under decree 


See also Decree — Payment under. 

Decree — Satisfaction of 

(a) Decree consigned to record room on decree 

holder being given a cheque — Cheque not 
cashed — Whether suit lies on basis of 
cheque S47N71a 

(b) Decree in favour of firm — Whether payment 

to one of the partners will satisfy the de 
creo O 30 R 1 N 1 

(c) Payment by judgment debtor— To v»bom to 

be made— Payment to receiver — blisappro 
priation by latter — Loss to be borne by 
whom O40R1N33 

(d) Payment of decree amountunder directions 

0^ Court O 21 R 1 N 1 

(e) Payment of decree amountunder protest- 

Right to recover such amount from decree 
holder 0 21RG3N12 

UJ Payment of mono} under decreo—Modee of 


n i 021R1 

loction of decree, execution of — Whether pet 

missible 0 21BI5N2 

• 1 ostponement of payment of decree amount 

(aj Agreement between parties to money decree 
that payment should bo postponed or must 
be by inslslmeuts 0 20 RUN 2 

(b) Power of Court to order postponement 
, . _ , 0 41 R 5 N 2 

U) Under arrangement between parties— Judg 
• ment debtor not to resile from arrangement 
subsequently 0 20 RUN 8 

•^Precept 

(a) If cm be issued by a Court after it has 
transferred it» decree to another Court for 
,,, etcculion S4CN1 

(bj Execution through another Court — Attach* 
mont through such Court— Precept 

S 46 and Notes 

■ 'i re decree arrangements 

See aha Decree — fre decree maUers 


Execution — {Contd ] 

Procedure applicable 

(a) Appoarance of parties, and consequeace of 
non appearance, provisions as to, applies 
bility of 

See also Appearance 
(i) Proceedings in 

(а) Appearance of parties audeoase 

quoaces of non appearance — 
Rules as to 0 9 R 1 N 1 

(б) Applicability of 0 9 0 9R1N1 

(c) Application of provisions as to 

appasraace of parties and con 
sequence of non appearance 

017B2N8 


(d) Dismissal for default — Restore 

tion 0 9 R 1 N 1 

(e) Dismissal for default — Applies 

bilityofO 9, B 9 S141N2 

— Adjonrnment 

See also Adfournmenl 
(a) Proceedings m 

(1) Adjournment — Applicability of 0 l< 
kS 017R1N1 

(ii) Applicability of 0 17 0 17 B 3 N 2 

(ill) Applicability of 0 22 0 22 Gaol N 2 

(iv) Applicability of provisions as to s'”*® 
by or against minors and „ 

unsound mind 

B 144 H2 


unsound mind 
(v) Applicability of S 144 


(ti) Assignment, creation or devolution o 
interest of pirtioi m pending proeeea 
iDcs— Continaation of ptoceading^ 
Provisions applicable 0 22 R ION I 
(\il) Provisions of Code applicobU^^^ ^ ^ ^ 

(viii) Whether rostitntion can bo 

—Proceedings in, meaning of— Proceedings for £osl 
decree, whether execution proceedings or those in 
8Uit 09B13N2 

—Transfer of 

See also Case— Transfer of 
(a) What is— Enquiry as to mesne profits 
' ' ^ O20R12N4 


S 38N 8 , b 2lls 8 N6 . 
0 21B4N 2,0 23 B3N15 

(e) Person execution against— Pro decree agree 

meat against — Eflect of S 47 N 31 

(f) Pre decree agreements whether can be gone 

into S 47 N 31 

(g) What amounts so S 47 N 31 

-Private alienation of property to pay decree 

amount 


- ^ ... and Notes 


Pro'-A'-a for 


S144N!>I> 


' - - ' ' * O 21 R 24 N I 

(d) Endorsement on process SnJnot 

o 

(tA Officer entrusted with execution— 'Vno is 

O 21 R 20 ri * 

(fa) Proof of execution ® 

(i) Return of „ „ ® “ “Jj 

(j) Seal of Court— Importance of 0 21 » 24 « 

(hi Time within which process NC 

(I) Who should oseento process O 21 R 24 N 3 
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£xecutioa*~{CoN^ ) 

Pioolof 0 31R25N3 

Properly in hands of Ihird p»tle liaUlity ot 

(a) Decree-holder — Homely of — \ga»nst p»o 
j'Cttj in po»«c«i 00 of third parlv rshelhct 
in execution or bv suit O 21 R -iC K 12 
(t) Llatilitv of property in hands of third 
party S 53 K 10 

(c) Properly in bands of Iona file purchaser 
for yal JO S 50 K 15 

Ptoj etty in hands ot str \nj;eTS S 50 K 15 
(e) Proferty liable to be proreeded against — 
Property in hands of purchaser from 

MubamCiadan CO heir S50K15 

({) Translcreo from judgment debtor S o2 H 10 
^)\\hcn decree holder should proceed be wax 
of suit and when bx execution against 
property m lOa cssioa of third lartT 

O 21 B 45 N 13 

Question relating to execution discharge or 

satisfaction of detreo 

Steolio £«e ifiou— Sa/e— aside— Ques 
Jiona to be dtteruxned by exccufin^ 
Court 

(al Bar of separaio suit for decision of question 
S4rN4 72 

(i) Whether question can be raised by 
xray of defence to a suit S 47 N 72 
(ill Order in to file separate suit— Effect 
S47N33 

(ml Failure to obtain execution — Suit for 
relief granted by decree not maintain 
able S47K2 

(it) IsstitutiOD of eult xrrongty instead of | 
filing application lot execution — 
Power to return plaint for presenta 
tioo ae appheacioQ to executing 
Court O7B10N7 

(fl PtoTision for altcrnatire remedy by 
xraf of euit existing— Applicability of 
S 47 S47N2 


(sii) Relief not obtainable in oxecnlion — 
Suit il lies (ot such relief & 47 K 33 
(viii) Sali<(acCioD of decree — Suit for deelar 
mg satisfaction if lies S 47 K 40 
(ixl Scope and object of the rule S 47 M 2 

(x) Steps not takeo to eaoLUte decree — 

Suit if barred S 47 N 33 

(xi) Suit if lies Co enforce an executable 

juagment S 47 N 2 

(xul Suit if fas to enforce rights obtained 


S47N2 ! 

(u) Application to set aside order recording 
satisfaction of decree — Order on whe 
thet one under S 47 S 47 N 71a 
(ui) Hatters that cau be detormined in — 
Shares in partition suit 0 30 R 18 IT 5 
(it) Order absolute (or sale or foreclosare 
on mortgage— Qucauoa as to whether 
one relating to a decree — Applicability 
ofS 47 S4TN3 


Execution— Question relating to execution, discharge 
or satisfaction of dccroo— What la— (Con(i) 


tion 0 20R10K2 

(tii) Injunction- Order of— Honeys impro 
parly realised by third party in de 
fiancoof injunction— Question whethec 
one in execution S 47 N 35 

(tiii) Objection to attachment or sale on 
ground that property 13 not liable to 
be attached or sold S 47 K 45 

(ix) Objection to execution against property 

other than the one charged in decree 
— If can be entertained by executing 
Court S 33 N 8 

(x) Questions arising between preliminary 

and final decrees S 47 N 34 

(si) Question as to claim petition whether 
coxereabyS 47 021 R58N24 

(xii) Question as to maladministration of 
estate of deceased judgment debtor 
S 47 K 43 

<xui) Question as to mesne profits S 47 K 38 
(xit) Question as to right of transferee from 
decree bolder to execute 

0 21 RICK 22 
(xt) Question as to stay of oxecutiou of 
decree S47K44 

(xTi) Question of damages for acts done 
under colour of execution » 

S 47 K SC 37 

(xTii) Setting aside of sale on ground of want 
of notice under 0 21 K 22 
, O 21 B 22 N 17 

(xTiii) Validity of decree whether question 
relating to execution duebarge or 
saiisfactiou of decree S 47 K 29 
(xix) Waste by judgment debtor in posses 
«ion— Compensation for — Qjeaiion 
xvhethcr one under B 47 S 47 N 71a 

Bafeablo distribution S 73 and Notes 

See also hxecuhon — Safe — Sale proceeds dts 


S73N8 
‘^eh 3 P 2 and Notes 

(c) Court which can grant 

(i) Court by which claims for rateable d« 
tnbution tobeadjudgai 0 21R52N9 

(•0 Application for — Court to which to be 
madoby claimant for rateable dutri 
bution S 73 N 3 

(ill) Rateable distribution — Transfer of 
decree to ancther Court— Which Coart 
to entertain application for rateable 
distribution S 42 N 3 

(d) Essentials 

(i) Principle when applies— The decrees 
should be against same judgnient 
debtor S 73 N 7 

(e) Inherent power to grant 

(t) Inhotent power of Court to grant rate 
able distribution incases notcoxered 
by S 73 0 21 R 52 N a 
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Execution — Rateable distribution — (Contd 

(f) Insolvency of judgment debtor 

(i) Rateable distribution — Order ior — 
Wbctber affected by subscqnent in 
solvency of judgment debtor 

S 73 N 14 

(u) Rateable distribution — Whetber can be 
ordered afteradjudication of insolvent 
S 73 N 14 

(g) Mode of S73N22 

(i) Costs of realisation of asseta to bo paid 

in priority of other debts S 73 N 19 

(ii) Distribution of assets— Priority of debts 

rule as to 8 73 N 19 

(ill) Rival decree holder — Priority guealion 
of S 73 N 19 

(iv) Sale of mortgaged property nnder 
mortgage decree — Mode of distribution 
of proceeds 8 73 N 17 

(h) Notice to rival decree holders 8 73 M 3 

(i) Object and nature of proceeding i 

(i) Application for — Whether attachment 

BC1N3 

(ii) Order as to — Whether a ministerial I 

, Act S73N8 

(ui) Provision as to— Whether snbsUntive 

rights aOected 8 73N2 

(iv) Whether mode of execution of decree I 

for money 0 21B30N7 1 

(v) Right to rateable distribution, whether 

claim enforceable under an attach | 
ment S64 


side I 


O 21 B 89 N 23 


which 
78 N 8 
utposes 

• IS 

S73N8 

(iv) Application for execution made after 
realisation of assets— Share m rateable 
distribution, whether can be given 

S1MK2 

(v) Claimant must have applied for esecn 

tion — Principles S 73 N 8 

(vi) Creditor making attachment before 

judgment — Right of — Vs against 
creditor attaching in execntion of 
decree same property O 21 B 52 N 7 

(vii) Court to which application for execa 

lion should be made— Ordinary civil 
Court and same Court exercising Small 
Cause powers with which itisinves 
ted, whether distinct Courts S73N8 
(viu) Decree bolder applying for attachment 
under precept issued by another Court, 
whether entitled to rateable distribn 
tion S 46 N 3 

(tx) Decree holder whose application for 
execution is dismissed whether en 
titled S73N9 

(x) Application for — Dismissal of — Eflect 

on decree holder s right to rateable 
distribution 8 73 21 9 

(xi) Right of — Application far execution— 
2,cce88ity of — Whether application 
necessary where the decree bolder has 
attached before judgment 8 731110 


I 


Execution — Rateable distribution— Person entitled 
to — (Confd ) 

(xu) Person in whose favour order fer pa; 
ment of money is passed S 73 N & 

(xiii) Person who has simply obtained at 
tacbmeat before judgment wbetbec 
entitled S115N22 

(xiv) Flamtifi who has attached before jadg 
ment but who after decree has not 
applied for execution, if entitled 

038BUN2 

(xv) Property sold subject to mortgage— 

Mortgagee, whetherand when entitled 
to share S73Nlo 

(xTi) Whether attorney who has got a lien 
on client's property can claim share 
in distribution S 73 N 3 

(k) Power of executing Conrt to inquire into 

validity of decree under which rateable 

distribution is claimed S73N12 

(l) Practice and procedure 

(i) Claim for— Duly of Court to giveop^t 
tunity to prove claim S 73 N 3 

OSS 

N8 

. ■ ‘^6* 

different decrees — Sale nnder one ef 
decrees— Rights of parties * s 


(n) Property liable to . a 

(i) Attachment of property m handi oi 

Court— Whether such property is h» 
ble to rateable distribution and » • 
which Court is to make such diiUi 
bolion 

(ii) Assets availablefordistribotion— "M 

aie— Moneys paid into 
vent execution sale 

OQlBCgBl* 

(iv) Assets la the hands of Collector jj ^ 

(b) Money realised from 

purchaser. a xe.pect o Hua 
bihty for loss on re sale dn* i 
hiB default O 21 R 71 Nil 

(c) Proceeds^ of pnvaU ®f 


wun xeicieuuo r 5 11 

(?u) Stay of— Security for — 

as security, whether liable to raUa^J 
distribution “ '...ntf 

(viu) Money deposited in Court as 

by applicant for stay of exec 

Attachment of such 

of rival decree holders ^ 41 R . 

(ix) Money paid by snreiy— Diability 

For rateable distcibutioa ^ j? 

(i) Propcrliesin bands of Neee»«^^^” 
• of Court necessary ’ 
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jtccution— UaU^blo dJsltibulioii— Projcrty liable 
to— {Conftl ) 

(si) ProjKrtv lu bauds of Court— Utaeh i 
mcnt o{— Question of rateable distn I 
buliou 0 2LI152N6 

(sii) Avplicaticu for agvtQstT>.cciv%i— Lea\« 
of Court necessity for O 40 R 1 N 30 
(sill) betber can be made of assets ex 
pcctcd to bo reali ed S73N4 

(xn) Whether rateable distribution can be 
claimed scab regard to sale proceeds 
of bouses of agriculturists sold under I 
rent decree S "3 N 19 ) 

(o) Purchase bv A decree bolder mtb Court s 

(i) Rateable distiibution — Wbero property 
is purchased by one of the decree 
holders niib tbo permi'Kion of the 
Court aud the purchase money is set 
oQ against tbo decree debt 

021R72N 5 

(p) Heeeipt of assets by Court — Meaning of 

ST3N4 11 

(i) Property under attaebtuent by aescral 
Courts— Sale by inferior Court— Tiaus 
mi«» on of proceeds to superior Court 
S C3 N 10 

(u)Bcccipt oi assets bv the Court— Time 
of— Wbicliis S7SN11 I 

(q) Refund of amount paid strongly or tu excess 

(i) Excess amount paid to one decree 
bolder— Mode of recotery of excess— . 
Wbeu summary process in execution 
instead of suit will suffice— Purchase 
by decree bolder and failure by him | 
to refund proportionate amount due to 
satisfy claims of persons entitled to 
rateable distribution 0 21 R 72 N 5 

(jj) Suit for refund of assets wrongly paid 
out S73N18 

(ui) Moneys wrongfully paid to person not 
eutitled— Right to refund S73 

(r) Bights of claimant 

(i) Clamant for — Rateable distribution 
Rights of— Whether he canobjeetto — 
Vlienation of attached property made 
pending attachment 8 64 N 12 

— Receiver execution against 

(a) Receiver of i copecties — Procedure 

0 40R1N30 31 

(b) Attachment of property in the custody of 

receiver 0 31R52N3 

Receiver in 

See also liecener — Exec ition proceedvngt — 
lieceuer in 

(a) Appointment of loceiver O SO R 1 N 19 

(b) Attachment of debt— Denial of liability by 

garnishee — Appointment of receiver 

O 40 R 1 N 19 

(c) Attachment of decree— Receiver appoint 

menl of to realise decree amount S 51 N C 

(d) Modes of— Receiver appointment of 

O 21 R30N7 

(e) Whether agent of judgment creditor 

O40R1N28 

(f) Payment to— Efiect of O 40 R 1 N 33 

(g) Whether Couit can appoint s to tnolu 

SS1N8 

(h) Power to appoint receiver IE respect of pro 

peity not liable to attachment S51N6 


Execution— Receiver in— (Coitfd 

tO Receiver aipomtment of— To collect debt 
attached 0 21 B 46 N 7 

Receiver m insolvency execution against 

(a) Against whom decree can be executed— 

Receiver m insolvency of judgment debtor 
S 50 N 10 

(b) Ittachment — Properties in hands of Official 

Assignee 0 21 R 62 N 4 

Reliefs that can be a«ked for— Application for 

0 21 B 11 N12 

Rent decree under Tenancy Act 0 21 B 17 N 7 

—Resistance to 

(a) Power of Court S 74 

(b) Suit against person resisting whether main 

tamable O 2 R 2 N 21 

Besjudtcala applicability of principle to execu 

tiOD proceedings S 11 K 3 23 S 88 N 11 

0 21 R 66 N 22 

See alto Besjudicaia — Execution proceedings 

(a) Claiius and objections — Decision of whether 

resjudeata SUN 23 

(b) Decision as to an execution application being 

tune barred or not whether bars question 
with regard to another application 

S 11 N 15 

(c) Decision of els m petition whether operates 

as > e> judicata 0 21 B 68 N 28 

(d) Order is claim proceedings SUN 112 

(e) Orders of Court tiansferriug decree fo ano 

thee Court for execution whether can be 
questioned by latter Court 6 42N1 

RcstilutioD power to grant 

See also BesMution 

(a) Executing Court power of to giant restitu 
tioD S 144 N 17 

Sale 

See also Execution — AUachn ent 
Coutt—Sale by 
(a) Adjourument 

{>) Agricultural produce sale of 

(u) When must be made 0 21R 74 
(ii) effect of 

(a) By judgment debtor — Estoppel 
from questioning regularity of 
sale proclamation or sale pro 
ceedings O21R90N41 

(oi) Goosent by decree holder effect of — 
W hether Court can dismiss execution 
application for default O 21 R 67 N 2 
(iv) Duty of Court 

(a) To fix the day and the hour to 
which sale is adjourned 

0 11 R 69 N 7 O 21 R 90 N 25 

(v) Effect 

(а) I ostponement of — Order for — 

Effect S115N13 

(б) Order for — Sale held in ignorance 

' of the ordei — Effect 

I O 21 B 69 N 3 

I (e) Sale held in violation of order — 

I Effect O 21 R 90 N 32 


tion by judgment debtor 

0 21 R 69 N 9 
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Execulion— Rateable distribution — (Con{d 

(1) Insolvency of judgment debtor 

(0 Rateable distribution — Order for — 
Whether affected by subsequent in* 
solvency of judgment debtor 

8 73 K 14 

(ii) Rateable distribution — Whether can be 
ordered after adjudication oi insolvent 
S 73 N 14 

(g) Mode of 8 73 N 22 

(i) Costs of realisation of assets to bo paid 
in priority of other debts 3 73 N 19 
(u) Distribution of assets — Priority ol debts, 
rule as to 6 73 N 19 

(m) Rival decree holder — Priority, qneslion 
of 8 73 N 19 

(iv) Sale of mortgaged property nnder | 
mortgage decree— Mode oi distribution i 
ol proceeds S 73 N 17 

(ta) Notice to rival decree holders B 73 M 3 
(i) Object and nature of proceeding 

(i) Application for— Whether attachment I 
&C4N3 I 

(it) Order as to— Whether a sunulerial 
Act S 73 N 8 

(ill) Provision as to— Whether substantive I 
rights affected S73N2 

(iv) Whether mode of execution of decree I 

for money 0 SIR SON 7 | 

(v) Right to rateable distribution, whether 

claim enforceable under an attach | 
ment 8 04 < 

side I 

0 21 B 89 N 23 | 
which 
73 N 8 
urposcs 

S73N8 

(iv) Application for execution made alter 
realisation of assets— Share in rateable 
distribution, whether can be given 

S151N2 

(v) Claimant must have applied for esecu* 

tion — Principles S73N8 

(vi) Creditor making attachment before 

judgment — Right of — As against 
creditor attaching m execution of 
decree same property O 21 B 52 N 7 

(vii) Court to which application lor execu- 

tiOQ should be made — Ordinary civil 
Court and same CourtexercisingSmall 
Cause powers with which itisinves* 
ted, whether distinct Courts S 73 N 8 
(viu) Decree bolder applying for attachment 
under precept issued by another Court, 
whether entitled to rateable distnbu 
tion S 46 N 3 

(ix) Decree holder whoso application foe 
execution is dismissed, whether en- 
titled S73N9 


Execution — Rateable distribution — Person entitled 
to — {Contd ) 

(xii) Person m whoso favour order for pay 
ment of money is passed S 73 N & 
(xiii) Person who has simply obtained at 
tachmont before judgment, whether 
entitled S115N2J 

(xiv) Plaintiff who has attached before jndg 
ment but who after decree has oot 
apphod for execution, if entitled 

0 38 RUN 2 

(xv) Property sold subject to mottgaga-- 
Mortgagee, whetherand when entitled 
to share S73N15 

(xvi) Whether attorney who has got a lien 
on client's properly can claim share 
in disttibuuoa S 73 N 8 

(k) Power of executing Court to inquire int® 

validity of decree under which rateable 
distribution is claimed S 73 N U 

(l) Practice and procedure 

(i) Claim for— Duly of Court to g>'0 

tunity to prove claim S73R3 

(mj Property attached under several decrees 
(i) Attachment under decrees of 
Courts— Procedure 

(u) Property subject to attachment unoe 
diSerent decrees— Sale under one 


(n) Property liable to , .i 

(i) Attachment of property in hanw 

Conrt— Whether such property i» 
ble to rateable distribution a^ « "» 
which Court IS to “qKft 

bution ivhit 

(ii) Assets availablefordistnbution— ' 

aie— Moneys paid into 
vsnt .seoulioo t>le 

(iv) Assets lu the hands of Collector ^ 


gitoi.hea uud« 

(DJIoo.y ™ln»d 

purchaser 111 respect of" ji, 
bihly for loss 

his default 0 21 B 7i i j 
(c) Proceeds of private “ of 

attached nroperty with lea« 


witu reiuitm-o o— 41 B 5 N U 

(vii) Stay of-Seourity for— Property gi«^ 

as security, whether liable to^ 73 R 4 
uriff 


attached boloie judgment 


8 73 N 10 


- ■ O 33 

(x) Properties in hands of Receive 
of Court necessary 


r— tosvfl 

S73N3 
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Eieculion— lUtcjblc Ulioii — L'rOfctt) liable 

t-o— ) 

(xi) I’rfiKrts iu bands of Court— \tf»ch- 
iQCDt of— Question of rateablo di«tri 
bulion 0 21H53NG 

(ill) An but ion for. xgjin^t reccixer— Lcavo 
ol (.-ourt, nccof‘»ty for 0 40 II 1 1C SO 
txiii) hetber can l« mado of ai'^cts cx* 
Ki-lcd to bo reali'cJ S 73N 4 

(xn)\\bctber ratcablo dutnbution can bo 
claimed >»ith regard to file proceeds 
cl bouses ol agricuUurKts sold under 
rent decree S 73 1C 19 

(o) Purchase br a decree holder utUi Courts 
pcrml•^len 

(i) Uitcablcdiftnlution— \Micro properly 
19 purchiced by one ol the decree \ 
holders with the pcrini'fton of the 
Court and the purchase money is set 
oQ agaiiut the docrcu debt 

021U72K5 

(r) Iteceift cf assets by Court— Meaning ol 

h73^• 1 11 

(i) Prcpi.rlj under aitachnicut by soveral 

Courti-"SaI« bi lofcnot Court— Trans* 
01)1*100 of ncocccdi to aurecior Court 
S63 1C 10 

(ii) Ilcccipt of assets b> the Court— Timo 

cl-Uhicliis S73N*11 

(q) lUfuud of amount laid wroogly or lu excess 

(i) Lzccfi amount paid to one decree 

holder— Mode of rCsOvery of excess- 
hen summary process lo execution 
instead ol suit will sufheo— Purebaso 
b) decree bolder and failure by bini 
to refund proportionate amount duo lo 
satisfy claims ol petsoDs eniiUcd to 
rateable dutnbotioo 0 21 U 73 N 5 

(ii) Suit for refund of assets irtoosi) paid | 

out b73N16 

(id) Moneys wcougfully paid to person not 
cutitlcd—ltight to refund S 73 . 

(t) Uigbts of claimant 

'i) Clamant (or — Batcablo distribution 
Uighta of— Whether be canobjoetto — | 
Alienation of attached property mado 
pendiog attachment S C4 N 12 

—Eecener, execution against I 

(a) Xfcceuer of projiccties — Procedure f 

O 40 U I N 30. 34 

(b) Attaehmenl ot property ;o the cuatody ol 

teceuor O 21 tt 52 N 3 | 

Receiver in I 

Seealso Ilecener — LTeLuUon jroceedtngi — I 

Heceutr in 

(a) Appointment of receiver 0 40 11 IN 19 I 

(b) Attachment oi debt — Denial of liability by | 

garnishee— Appointment ol receiver 

O 40 11 1 N 19 

(c) Attachment of decree — Receiver, appoint 

meat of to realise decree amount 8 &L N G 

(d) Modes of— Receiver, appointment of 

O 21 B 30 N 7 

(e) Whether agent of judgment creditor 

O 40 B 1 N 28 

{() Payment to — Effect of O 40 B 1 N 33 

(g) Whether Court can appoint SKo mofn 

861N8 

(b) Power to appoint receiver in respect of pro* 

perty not liable to attachment S 51 H G 


Execution— Receiver in — {Co>Ud 

li)Becei\ec, appointment ol— lo eoUect debt 
attached 0 21 R 40 N 7 

Receiver lo insolvency execution against 

(a) Against whom decree can be executed— 

Receiver m insolvency of judgment debtor 
S SON 10 

(b) Vttachment — Properties in hands of Official 

Assignee O 21 B 52 N 4 

Reliefs that can bo asked for— Application for 

0 21 B 11 N12 

■ Rent decree nuder Tenancy Vet 0 21 B 17 N 7 
■ Resistance to 

(a) Power of Court S 74 

(b) Suit against person resisting, whether mam 

tamable O 2 B 2 N 21 

—ifrsyudicofu, applicability of piineiple to execu* 
tiOD proceedings S 11 N 3, 23 , S 3S N 11 , 

0 21 B66N 22 
See also D^s judicata— hxecutionproccedsngs 

(a) Claims and objections— Decision of, whether 

rcs judicata S 11 N 23 

(b) Decision as to an execution application being 

Liino barred or not whether bars question 
with regard to another application 

SUN 15 

<v) Docislou of claim petition whether operates 
as rcs judicata 0 21 R 58 N 28 

(d) Order in claim proceedings SUN 112 
(•) Ordors ol Court tiaosferring docreo to aco 
Iber Court for execution, whether can ^ 
quosliODcd by latter Court S42N1 

HcstilntioD power to grant 

See also Iteslitution 

(a) Eioculmg Court, power of, to giant restitu* 
tiou S 144 N 17 

Saio 

See also Exeeulion—Sttachwcnt , 

Court-Sale by 
(a) Adjouintnezit 

(i) Agricultural produce sale of 

(a) \V ben must be made 0 21 U 74 

(ii) Ipplicvtion for effect ot 

(a) By judgment debtor — Estoppel 
from questioning regularity of 
selo proclaniation or sale pro 
ceediugs 0 21 B 00 N 41 

(ui) Consent by decree holder, effect of— 
Whether Court can dismiss execution 
application lor default O 21 E 57 N 2 
(iv) Duty of Court 

(a) To fix the day and the hour to 
which sale is adjourned 
0 21 RC9 N 7 , O 21 BOON 25 

(v) Effect 

(а) Postponement of — Order for — 

Effect S 115 N 13 

(б) Order for— Sale held in ignorance 

of the order— Effect 

O 21 R 69 N a 


prior one S 43 N 7 

(t)} Fresh proclamation O 21 B 90 N 22 
(ft) Necessity of— Waiverof proclama- 
tion by ludgment debtor 

O 21 B CON 9 
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General Index 


Execution — Salo— Adjoarnment — {Contd ) 

(tii) [General) O 21 R69 

[d] Bales to be observed 

0 21 E 09 N 3. O 21 R 90 N 25 
{viii) Grounds of 

(а) Adjournment by consent of party 

—Administration suit lor— Pen- 
dencj of — Whether ground for 
adjourning sale 0 21R69K3 

(б) Adjournment— Pending appeal 

041R5N5 
(c) Investigation of claims and objec- 
tions to attachment, pendency 
of 6 21 R 58 

(ix) Period for which adjournment can be 
made O 21 R 69 N 3 

(x) Private transfer adjournmenttoenable 
being made 

(a) Adjournment to enable judgment 
debtor to raise money by private 
transfer O 21 R 83, O 34 R 4 N 8 

(xi) Sale under mortgaca decree 

(a) Whether can be adjourned 
, , 0 21 R 69 N 4 

(xii) When may be made O 21 R 69 N 3 
(xiii) Who can adjourn 

(o) Officer conducting sale— Power of 
0 21 R 69 N 2, 3 

(b) Amount for which sale is held 

(0 Amount due specification of, in procla- 
mation of sale 0 21RC6 

(ii) Entry in of amount for recovery of 
which sale is ordered— Eflcct — Liabi- 
lity of judgment debtor for costs and 
mteroat not covered by proclamation 
of sale 0 21B69 

(lu) Erroneous statement in sale proclama 
lion of amount due under decree — 
Efieet 021R6CN12 

(iv) For court foe wrongly believed to be 

due to Government is nullity 

O 33 R ION 6 

(v) In what casov the holding of a sale for 

a higher amount than actually due is 
excusable O 21 R 66 N 12 

(vi) Sale held for higher amount than re- 

ally due— Pflect O21B90N36 

fe) Application for 

(i) Canieats ol 0 21 It 66 

(ii) Whether continuation of application 
for attachment S 48 N 7 

fd) Attachment necessity of for sale 

0 21 B 64 N 12, O 21 B 04 N 3 4 
(0 When not necessary O 21 B 14 N 2 
(ii) A\ithout attachment, whether legal 

S 51 

(ill) Attachment — Necessity for — Under 
compromise decree O 23 R 3 N 27 
(tv) Under mortgage decree O 21 B 58 N 11 

(e) Attachment under diQorent decrees 

(0 Proportv subject to attachment under 
other decrees against same judgment- 
debtor — Rights of parties 

O 21 R6tN5 

(ii) Property under attachment in exocn- i 
tion of decrees of diSorcnt Courts sold I 
, by Court of inferior grade— Procedure 

S 63 N 10 


Execution — Sale — [Contd.) 

(f) Auction-purchaser, position, rights and lubi 
litiesof 0 21 R94 N 8, 031 B5N19 
(i) Agreement by purchaser to transfer 
property to another, whether specifi 
cally enforceable by latter S 65 N 15 
(a) Right to enter on land for cutting anf 
gathering growing crops bought hj 
him 0 21BJ5 

(ill) Whether auction purchaser under one 
decree can object to execution of as 
other decree against same judgment 
debtor S47N20 

(iv) Whether and when representative of 
party to suit S47N17 

(v) Whether clams through judgment 
debtor S 11 K 56 

(vi) Whether representative of judgment 
debtor Of decree holder S47N12 

(vii) Bidder at — Whether is ‘‘party to suit 
8 47 N7 

(viii) Picador of party purchasing treaeber 
ously for inadequate price— Sait jf 
lies against bm for recovery of pro 
perty S6SN19 

(ix) Rights of, whether he can object to 
private transfer of the property mad* 
peadiag i-bo Ait-ochzosot S^N12 
(z) Liability for— Bent and revenue, (tom 
what date purchaser is liable 

S05NS.U 

(sj)Btght to mesoe profits— Pwa I'i** 
date purchaser la entitled to mesne 
profits 9C5N10 


(g) Benami purchase 

Ste also Estoppel — Eenami aiiotio« puf 
chase , 

jDenamt transaction 
(i) Estoppel of— Plea of 

(a) Defence by real owner 

(i) Benamidar suing for possas 
Sion— Whether real owner 
may rely on defence of 
benami S66N18 

(ti) Prohibition of suit on ground 
that certified purchaser waa 
benamidar for plaiotifl — 
Wieticf ptoa ol henanu ea“ 
be raised in defence 

SC6N8 

(5) Estoppel of benamidar 

(c) Object of Rule prohibiting suit 
against benamidar 
(») Prohibition of 8 66 N ^ 
(u) Suit by real owner 

(o) Certified purchaser, who IS 

(0 Bar of suit against certiQau 
purcha-^er-Who is certified 

Eurch.rer SCO Nil 

(6) Specific petformanco of agreemen 

to transfer . , 

(i)AgteeraeDt before purebs 
to transfer properly i° 
plaintiff — Whether ftgtcs 
meat specifically^^f^fd*^ 
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Ececultoa — Sale — Iknami purchase— Suit hy real 
owner — [Conld ) 

(c) Stage at which pica of estoppel is 

to l-o raised 

(il 1 ar of suit oa ground of sale 
being lenami for pUinttS 
— Objc tioa as to bar at 
vrhat stage mar be raised 
S 66 N SO 

(d) ‘'Uit (or declaration of title 

fi) Hcnami sate— ptciii otmer s 
adverse possession against 
bcnamidar — Effect — Whe 
Iher real owner can sue 
benacQidar lor declaration 
of title SC6N 10 IS 

<ii)Ecnami purchase — Suit bv 
, beneficial oitncr in po»ses 
Sion for declaration of title 
— Suit if maintainable 

s CG N 10 

(el Suit raising Lcnami character 
vhen barred S C6 and Notes 
'«) Vgainst whom suit i» barred 
on ground that purcha^^e 
was on behalf of plaintiff 
S CO N 16 

11) Certified purchaser — Soit 
svben lies eneround that he 
IS mete bcuamidar tor ano 
ther S66 

(til) ^laintainabilitr of suit by 
latter in irbat cases pro 
bibited b CG aud Notes 
(tt)Wbat suits are not barred 
by S 6G S CC N 12 

(ui) Suit by third parts- 

(a) Purchase be manager of llindu 

joint familT in name of third 
person — IShethcr member of 
joiot family can sue the third 
person on ground that sale was 
benatni lu his favour S6CN14 

(b) Whether hatred by S CC 

&CCN 11 

(it) Title of real owner 

(a) How far affected bv S GO 

secNff 

(h) Eld at 

(j) Co sharer bid of 

(o) 1 reference of bid of cosbarer ap 
plicability of proMSions 

0 21 It 83 and Notes 

(b) Share in auction of immoveable 

nropertj O 21 B 83 

(c) Uid by CO owner — lloveable pro 

petty — Share in — Preference of 
O 21 B 77 

(ii) Judgment debtor bid by 

(a) Leave of Court — iv bother neces 
saty N31R72N2* 

(in) Who can bid 

(a) Clerk of pleader of party 

O 21 R 78N2 

(b) Officer or other person having 

duty to perform in connection i 
with sale 0 21 B 73 | 

(c) Purchase by pleader of party 

0 21 R 72 N 8 

(<i) When permission of Court neces 
saty O 21 B 73 N 2 


Execution— Sale— Bid at — Who can bid— (CoiifiZ ) 

(t)Who can purchase — Officer or 
other person having duty to per 
form in connexion with sale 

0 21 R 73 

(/) Who IS prohibited from bidding 

0 21R73N2 

(iv) (ATtsccffaiieous) 

{a) Acceptance bv Court if necessary 
for completion of sale 

O 21 R aiN 2 

(b) Combination among bidders — 

Whether and when legal 

0 21 R 90 N 38 

(c) Death of bidder before acceptance 

of bid— Effect 0 21 B 09 N 13 

(J) Duty to accept highest bid— Time 
given to produce person offering 
higher bid— \aljdi6y of sale to 
such person O 21 B 90 N Sf> 
(<) IvuecVing down in favour of lower 
bidder ivheu permitted 

O21B90N3G 
(/) Power of Court to order that 
bidders shall be confined to parti 
cular ela<s of persons 

0 21 B C5 N 3 

. (?) Recording of bid by unauthorised 

person— Effect 0 21 B C5 N 2 

(A) Buies as to bid 0 21 R 81 N 1 

(t) Withdrawal of bid 0 21 R SON 13 
0) Who IS to ho declared purohasor 
021 R81 N 1, 2 


(i) Certificate of 

(i) Amendment of 0 21 R 94 NT 


See also under idmendmsnt 

(а) Notice- Failure to give — Effect 

S lie N 12 

(б) Power of Court S 163 N 6 

(ii) Construction of 

(a) Power of Court to refer to other 
documents in determining what 
has been sold 0 2l B 91 N C 
(ill) Contents 0 21 B 91 N 5 

(iv) Description of property sold 

(а) Certificate value of in determin 

mg what has been sold 

O 21 R9GNG 

(б) Conflict between description by 

boundary and by area — Mode of 
determining what is sold 

O 21 R94 N C 

(c) Court whether can go behind des 
cription contained in sale procla 
mation O 91 R 94 N S 6 


(d) Description of property in coitifi 

cate to conform to that in sale 
proclamation 

0 21 R 9iN4 5 C 7* 

(e) Specification of encumbrances on 

property O 21 R 91 N 5 

{/) What passes at sale — Power of 
Court to go behind sale certifi 
cate O 21 B 91 N C 

(v) Duty of Court to issue S115N12. 

O 21 R91 N 2 

(vi) Effect of O 1 B 10 N 13 . 

O 21 R 91 Nil. 12 
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GeTiEbai, Index 


Exccutipn — Sale — Certificate of — Efiect o! — {Contd) 
(a) Certificate whether can be qaes 


O 21 B 91 N 11 

(c] Whether it transfers title 

0 21 R 91 N 3 

(vii) Issae of O21B01 

(o) Date of issue — Whether deter 
mines date when title vesta in 
purchaser SCbNS 

(viii) Necessity of 

(rt) Absence of certificate — Effect 

0 21 B 91 N 3 

(b) Suit by purchaser for redemption 

before issue of certifieate~Sabse 
quenb issue before bearing — Whe 
thcr sjfficicnt to entitle him to 
decree 

07R7N4,03linNlG 

(c) Title of auction purchaser when 

complete — Sale certificate whe 
thee necessary 0SlB9iN3 

(d) Whether auction purchaser can 

prove bis title otherwise than by 
production of sale certificate 

O 21 R 94 K 3 
(<) ^7hetbcr necessary before par* 
chaser can apply for possession 
8C5N9 

(iz) Proceedings for 

(a) Euncuou of Court whether mmu 

terial or judicial 

, . O 21 R 94 N 2. 13 

(xj Forebasor s name, entry o! 

(o) “Certified purchaser ’ who is 

SCCN17 

(b) Fraudulently or withont consent 

of real purchaser — Whether lat 
ter can sue for declaration 

S6<;N 29 

(c) Joint purchase by two — Kamo of 

one alone entered in sale certifi 
cate — Whether other can aoe for 
bis share S6GN13 

(zi) Itegistratiou 0 21 B 94 N 24 

(zu) To whom to be issued 0 i2 R 94 N 4 
(c) Death of purchaser after sale and 
before issue of sale certificate — 
Whether certificate may be issued 
to legal representative 

0 2IB94N4 

(b) Joint purchaser — Certificate of 

sale to whom to bo granted 

O 22 B 94 N 4 

(c) Sale — Coufirmation of — Whether 

certificate of sale cart be issued to 
undisclosed principal 

0 21 R 91 N 4 

(xiu) Variance from proclamalion of sale 

0 21R94R9 
(a)Efleot O21BC0N9. 

0 21R94B9 


{;■) CoJJedor, sale by 

(i) Objections to — Power of civil Court to 

ertertaiD objections Scb3F2J41a 

(ii) PrOTisionsappUcaUe 0 21 B 70 

(k) ConfirtnatioD of 0 32B93 


Ezecuti 


1 — Sale— -Confirmation ol-~[Conld ) 

(i) Efiect of 

(а) Issue of sale certificate ou cos 

firmation 0 21E94 

(б) Objections to sale— By third pl^ 

tics — W ben can be raised 

031 RllH" 

(e)Suit to set aside sale — Whether 
lies thereafter 0 22 B S3 N 5 
0 21R93N3 4 

(uj In whoso favour to be made 

(а) Confirmation in favour of 

sharer in preference to stracri 
— Whether suit lies to set aside 
the confirmation 0 21 R &3 B b 

(б) Confirmation in favour of perscu 

other than bidder — Remedy 

S 261 N 2 

(c) Person attaching decree after 
sals but before confirmatwa— 
Whether sale can be confirmai 
m his favour 0 2lB63Slfi 
fiu) Necessity of 

(a) Duty of Court to confirm 

021B9JN2 


(iv) Procedure 

(a) Application— Whether Decei»tf7 

O21B03B* 

(b) Formal order of Court— Whetb« 

and when necessary 

1)21B9JB2 


(e) Presence of party interested wb* 
ther necessary 0 22 B 93 * 


(v) Receiver, sale bv , 

(o) Applicability of provisions to 
by receiver 0 22 B 9* ^ * 

(b) Whether confirmation by 
necessary for gale by roceivet 

' biOSlB”.! 

(vi) Bights of parties after sale and 
coofirmation 


(a) Interest, right to 

(i) Decree holder’s right t® , 
terest till confirinatiof, “ 
sale OilBStBJ’ 

021B93^* 
(til Purchase by dectee-bolder" 
Eigtt ol decre. hold" “ 
interest between asje 
sale and date 
tion of sale 02lE<3B 
Im) Bighv ot decree holder 
lutecest betwoen o*J* 
sale and data 
tiou 

(b) Bedemption, right of, “ 

mortgage decree 
M Sale under mortgage devf^ 
—Right oi mottssg®';"^ 
redeem before 

03JB5. 03iR9>* 

(e) [ilucellaneoua) 1,1* 

(») Auction purchaser a ‘ » 
before confirBiat^®>^ j 
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Execution— Sale— Coufinuatiou of— Rights olpactios, 

alter sale and before eoufirmation— (Uiicel/aneoua) 
--(Centd) 

(ii) Judgmeot debtor losing title 

to propertT hetueeo sale 
%nd coufirmation — Effeet 

0 21 R 01 N 2 

(iii) Le^&e bT judgment debtor 

after sale and before con 
firmatioQ— ProhibitorT 
order— Issue of to leasee—' 
loherent power S 151 N 4 
(ir)R>f:^t of auction purchaser 
— l.Scct of adjustment of 
decree out of Court after 
sale and before confirma 
tion 0 21 R SON 2 

(c) Whether before confirma' 
tion of sale Court can pet' 
mlt a prirato transfer of 
property to pay oil judg' 
/sent debt 0 21R63N2 
(ii) Who IS enlitlod to property 
between sale and coofinna- 
tion S C3 N 8 


tioa to ^et aside tale — Legality 
S115N2I 

(e] ConfirmatioQ of — When can be 
related S115N21 

(i) Parties coming to arrangemeot 
before confirmation — beUmg 
aside falo— Inherent power 

S 151 N 3 

(<] I’arcbase by decree*holdot— Non* 
fulfilfflent of eonditiona subject 
to which permission to bid is 
granted— meet 0 21 U 85 N 4 
(/)^^hetbcc Conrt can refuse sale 
confirmatioa- When decree has 
been satisfied out of Court 

0 21 BON 3 

(l) Debt, sale of 0 21 B Cl N 5 

(i) Delivery to purchaser — Mode of 

O 21 B 70 

(ii) Whether purchaser can apply lor deli- 

very of possession 0 2tB79Nl 

(m) Decree, sale of O 21 B 53 N 2 

(i) Attaohed decree, vendibility 

O 21 B 64 N 5 

(ii) Money decree, sale of— Effect 

O 21 B 73 N 3 

(n) Decree for money, sale of land under 

(i) Power of Local Government to mate 
rules S67 

(o) Decree holder, purchase by 

(i) Decree holder's coparcener, purchase 
by— Effect O 21 B 72 N 8 

ill) Duty of decree holder 

(a) Standard of fairness expected of 
him O 21 B 72 N 3 

(ill) Effect 

(a) Position of decree holder par 
chaser— Whether he u “party to 
suit'' in regard to anv dispute 
as to the purchaser S 47 N 19 


Esecutioa— SaU — Decree-holder, purchase by — 
Effect — {ConlS ) 

(6) Decree-holder bidding with per 
mission of Court, whether is 
diflocent from any other bidder 
0 21 B 72 N 3 

(it) Permission of Court 

0 21 R 72 and Notes 

(a) Absence of 0 21B72N7, 9 

(>) Re sale on sale being set 
aside on ground of its be- 
ing in favour of decree 
holder without permission 
of Court — Recovery of 
deficiency of price on re 
sale 0 21R72 

(ti) Whether suit lias S 47 N 62 
(ill) hetbec in suit for posses 
Sion by decree holder judg- 
ment debtor can tatseques- 
tion of purchase being 
without permission of 
Court O 21 R 72 Nil 
(ip) Whether objection can be 
taken by decree bolder in 
suit for possession 

0 21 R 72 Nil 
(ti) Whether subsequently sale 
can be set aside on account 
of Its being m favour of 
decree holder without per* 
mission of Court 

0 21R72N9 

(t) Application for permiasion 

(i) Affidavit in support of— Ah* 

senea of affidavit— Effect 

O31B90NS0 

(e) Conditional permission 

(i) Failure to fulfil conditions 

— Sale, setting aside — In* 
heront power S 151 N 2 

(ii) Leave to bid granted on 

condition that he would 
purchase in full satisfac 
lion of decree — Effect 

0 21R72N6 
(lit) Non fulfilment of condi- 
tions— Effect 0 21R65 N4 

(d) Fraud or misrepresentation, in 

obtaining permission- Effect 

O 21 B 72 N 4 
(i) Allegations of fraud — Effect 
0 21B72N4 

(e) Nature of proceeding for permis- 

(i) Leave to bid — Only an 
administrative order 

8 47 N 86 

(f) Necessity of permission 

(i) Purchase by bolder of de- 
cree other than that under 
which sale IS held — Per- 
mission to bid whether 
necessary 0 21 R 72 N 2* 
(v) Pleader of decree-holder, purchase by 
0 21 R 72 N 8 

(Ti)Foandage fee 

(a) Liability for O 21 R 72 N 6 
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Execution — Sale — Decree bolder, purobas® by — 
{Contd ) 

(vij) Purchase money 

(a) Amount foe which sale can be m 

decree holder s farouc 

(t) Amount for which he shoald 

give credit O 34 B 5 N 19 
(»0 Reserve price fixing oi — 
Bombay practice 

0 21R72N15 
(ttt) Purchase by decree bolder 
for value below limit fixed 
by Court — Effect 

0 21 BOON 30 
(ic) Bight of decree holder to re 
cover from judgment debtor 
balanco of decree debt after 
deducting purchase money 
O 21 R 72 N 6 

(u) NV h e t h e r decree holder 

bound to give credit for the 
marlct value of the pro 
party 0 21R72N3 

(b) Deposit of one fourth purchase 

money 

(t) Set oS of purchase money 
agamst decree amount 
W b 0 t h 0 E decree holder 
bound to deposit tbo 25 per 
cent of the purchase money 
on sale being declared to 
bein bu favour 0 11 B 81 
(si) Whether decree bolder ex 
empt from depositing 25 
p^r cent purchase money 
on sale being declatodinhu 
favoui 0 21Be4N6 

(c) Payment of O 21 B 72N 5 

(j) Rateable distribution 

(t) Rights as to 0 21 B 72 N 5 
(») Set ofi oi decree amount 
agaiuat purchase money — 
Property under attachment 
by other Courts — Procedure 
SC3N 9 

(ill) Set oil of purchase money 
against decree debt — Right 
of decree holder to set off 
in cases where property is 
under attachment in exo 
cutioii of several decrees 

O 21 R 72 N 2 

(e) Set ofi 

(t) Of purchase money against 
decree debt O 21 R 72 N 5, 
O 21 B 77 N 2 
(jt) Purchase by decree bolder 
without permission of Conrt 
— Sotting o2 of purchase 
money against decree debt 
— Sale of moveable property 
0 21RbS N 4 0 21R77N2 
(viii) 1 urchase through another person 

(o) Effect 0 21 B 72 NS 

(b) On refusal of permission to bid 

S151N6 

(lx) Title of purchaser 

'' (a) Judgment debtor havmg no sale 

able interest in the property sold 
— Remedy of decree holder 

O 21 n 91 N 1 


Execution — Sale— (Coiifi ) 

(p) Delivery of possession to auction puicbssei 

(i) Dobt salo of 

(o) Prohibitory order as mode of deli 
very of debt or other moveable 
property sold in execution 

0 21 B 79 and Notes 

(ii) Dispossession of, after delivery 

(c) Bemedy of auction purchaser 

0 21B 95N1 

(ill) Moveable property, delivery of 
' ' 1 f O21B70 


(a) In what cases personm possession 
nn dumsspRsPid 


0 21B96N8 

(d) Delivery of undivided share lata 

moTeable properly, 

(vilPuicbaser at leceiver s sale 

(а) Bight of purchaser to assistance 

of Court in obtaining p085as»i« 

of property 0 408 IN*’ 

(vii) Resistance to delivery of 

(o) Who IS entitled to tesiat-Pew® 
defeated in claim pro«e^ain ^»^3 

(viii) Bight^^to possession 

(o) Agreement by decree holder 
chaser not to take delive y 
Question if can be 
cution 

(б) Objection that certain prope»J 

did not pass at aaleacdoag^ 
not to have been . 

auction purchaser - jg 

question under S 17 

(e) Suit for possession by 

-Right of mortgagor judgmM«^ 
debtor to resist 
that properties sola ate 
covered by ^1^°“° 92 '^*' 

(d)Snit for possession by purebasj 

—Whether plea of 
or fraud in publishing 
ducting sale 

defence ® , itpd 

(«) When purchaser keoomesecUi^^ 
to possession 

(ix)Suit for posaossion by auction p 
chaser ^ 

(o) Application for ^ 

..s.ioa by dbuc. /.j, 
chaser — Resistance I . 
—Whether and when suit 

poss.s.™^ll.| OjiBSiSS ‘ 
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Execulion—S\lo— Delivery of possession to auction 
parchiscr— Salt for pos'e sion Lj auction pur 
cbasei — [Conl3 \ 

(6) Suit «epirately nst diderent 
vccsQus la possea lo » of e tato 

0 2 U » N 21 I 

(c)\\bellicf auction purchaser can 


O21R0GN2 ' 

(xii) ho can apply for po session — Auction 
purchaser — Trapsferca from — Right 
cf to apply for pos casion of property 
under 0 -I K. Oo SliGNift I 

(q) Destruction of property sold O oi R 9i V 2* 
(ti Eaect 

(i) On attachmeflt SCiN? [ 

(ii) llicbla of third parties — Whether 

aflcctcd 0 2lR9iN12 I 

(ui)Salc srbother precludes claim suit ho 
ing brought O “I R C} N 7 

(it) Snbsequeot sale of samo property by 
judgment debtor by (tsate sale — 
Purchaser a po«itioo S HG S 8 

(y) Whether attachment is put an end to 
nfecr sale and before coufirmatioo ol i 
jt 021 R58N9 I 

(sj Encumbrances on property sold . 

(i) Discosety of subsei^usntly 

(a) E&eel— Whether sals can beset > 

aside 0 2tn9lN2 i 

(ii) Entry in sale certificate 0 2t R d4 N o 

io) Certificate of aalc— Statement in 
that sate is sobje C to charge— i 
Efiact Odl R 12 N 5 ’ 

(b) Charge on property— Statement 

>n sals ceicificato that sals is 
subject to charge — WhslUsr 
cODcluaire against purchaser 

0 Si It 12 N 5 

(c) Froclatnation notificaliou of 

mortgiges la— Ellocl— Whelbct 
sucheocambtances should oeces 
MsjJ/ hn e-nlrreii Ju the certi 
ficals of sale 0 3i R 12 N 5 

(d) Sales stated to bo subject to 

eocumbrance — Whether ceiti 
ficate of sale can state salo to he 
free of sncuinbraDCo 

O 21 B 91 N 5 

(ill) Notification of 

(a] AnnouDCenient by officer con 
dueling sale 

(i) Effect— Validity of sale 

O 21 It 90 N 28 

(i) Failure to notify 
(t}Effe t 

Sil5N24 O 21 B <56 Nil 
(it) Effect of omission error or 
irregularity as to 

O 21 R SON 19 36 
0 21 R SON 19 
(c) Sals proclamation 021BG6N11 
(i) Dispute as to incumbrance— 
Power of Court to summarily 
enquire into 6 73 N 16 


Execution— Salo— Eucumbrancos on proporty sold — 
Notification of— Sale proclamation — [Co itd ) 

(it)h(Io t O 21 RC2 N 

0 34 It 12 N 5 
(ni) Effect — When not flcalion 
arnoonts to vaivar by 
docrco holder of objection 
to lalidity ot ciortgaga 

S Gl N 16 

(iv) Order as to O 21 R 63 If 1 to 6 

(v) Sale subject to 

(a) Claim ot mottgafree that property 
should bo sold subject to his 
mortgage — Provis ons applicable 
0 21 R^SN13 
lb) Decree directing sale free of en 
cumbranca — Effect 

0 21 R 90 N 36 
(e) D stmetion between sale subject 
lo encumbrance and sale with 
notification of encumbrance 

O 21 RoG N 11 

(d) Effect— General principles 

0 21 BCINI 
le] Effect — Rights and habilities of 
parties 0 34B12N5 

f) Eocumbrance subsequently found 
lo be TOid— Effect 0 34 B 12 No 
(9) Property advertised to be sold 
subject to encumbrance — Sale 
free of encumbrance — EffeeC- 
Validity of eale 

0 21 R 90 N 28 
(Ii) P Sht of auction purchaser to 
quesiioQ lalidjlyoi encumbrance 
0 21 B C3 N 8- 
(1) Eight of encumbrancer to share lu 
surplus arising from sale S 73 
(;) Sale ordered to be freeofmort 
gage out actually held as subject 
to ttortgaee— Inherent power to 
rectify 8 151 NO 


O 21 RC3 N la 
fTi) Title of auction purchaser 

ESe^t O 34 B 14 N 7 

(6) When and how far he is bound 
by encumbrances on proporty 

0 21 H 05 N 11 

(cj Sale of moTeible property — Who 
thar morCgagca can pursue pro 
petty lu hands of auction pur 
chaser O ‘>1 B 81 N I 

(t) j' ten ii anas writ of sale under 

0 21RC4N6‘ 

(u) Dindu joint family purchase on behalf of 

(1} Purchase by Hindu coparcener with, 
joint family funds — Whether other 
members can sue to share la property 

s Cun 14 

(v) Injunction against 0 39 B I N 16 

(1) Sale held in violation ot order — Effect 
O 21 B JO N 32 

(w) JunsdictiOD of oxoculiog Court 

(i) Failure to object— Whether bars objec 
tion later 0 21RCCN1& 

(11) Local jurisdiction S 37 N 6 
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Execution— Sale— Junsdictiou ot exocutiug Gouit — 
[Contd ) 

(in) Place of sale of moveable property 

O 21 R 74 N 1 

(iv) Such Court deciding that it had juris* 

diction — Effect of such dcci&ioa 

O 21 R G6 N 22 

(x) Liability to S 51 N 4 ; O 21 R 6i N 5 

(0 Abadi, house built on, whether liable 
6 60 NS 

(u) Duty of Court to hear objections as lot 

before ordering sale O 21 R 61 N 5 
(til) Liability of mortgaged property m en* 
forcemeiit of money decree on claim 
under mortgage O 34 R 14 N 2 

(iv)Not necessary corollary ot liability to 
attachment O 21 R Cl N 5 

(v) Objection also, whether can be gone 

into by executing Court S 47 N 45 

(vi) Objection that property does not be 

long to judgment debtor — Validity— 
In case of mortgage decree S 33 N 8 
(rii) Property attached before judgment — 
Whether liab'e to sale tn execution of 
decree by another against same defen 
dant 0 38 RIO 

(vui) Property liable to sale— What is 

8 GO and Notes, O 21 R 64 
(x) Question, whether one under S 47 

847 N 7la 

(si) Saleable property — Arms 

O 21 B 77 N 1 

(xii) Whether judgment debtor can sue for 
deolatation that the property is not 
saleable S47N4 

(y) Mode of 0 21 R 65 

(i) Sale by nominee of parties S 51 N 1 

(ii) Sale by whom to be conducted 

0 21 R 05 N 2 

(ill) Sale, oontinuauce of— From day to day 
— Provisions applicable 

0 21 R 69 N 6 
(it) Sale in one lot while adTerlisemeut of 
sale in separate lots aud vtce itrsa — 
Effect O 21 E 90 N 26 

(v) Sale to be by public auction O 21 R 65 
(vi) Single revenue paying estate situated 

within different jurisdictions Sale 
at — Procedure S 38 N 6 

(vu) When sale need not be bj public auction 
— Sale of negotiable lostminent or 
share in Ccrporation O 21 R 76 N 1 

(z) Negotiable instrument, sale of 

(i) Power of Court to direct sale through 

brober instead ot by publio auction 

0 21B76N1 

(ii) Power of Court to execute endorsement 

of negotiable mstrument lafaxoarof 
auction-purchaser O 21 R 80 

(zl) Order for O 21 R 66 

(i) Absence of, effect of order, whether 

vitiates sale O 21 R 90 N 13 

(ii) Court by which can bo made 

\ 0 21 RGl N1 , O 21R82 

(a}Ponor to order sale of property 
, attached by another Court 

0 21B64N3 

• (Ui) Effect of 0 21B66N15 


Execution — Sale— Order for — {ffontd ) 

(iv) Immoveable property, order for sale o 

0 21 B 8 

(v) Refusal of — Decree directing sale - 

Whether executing Court can relas 
tosell S38N8,021RG1N 

(vi) When may be made 

[a) Sale, as mode of execution o 
decree for specific moveaHa pro 
pert} 0 21B3 

(5) Sale under decree for epeciSi 

performance, injunction or resti 
tution of conjugal rights, whei 
may be ordered 0 21 E 32 N I 
(z2} Order in which properties are to be sold 

(i) Change m spocified order 

(a) Effect 0 21 R SON 21 

( 6 ) Notification of — Absence of- 

Effect 0 21 R SON 2 

(c) Sudden change of order withoci 
previous notice— Regnlaiity 

0 21B65N£ 

(ii) Irregularity as to, effect of 

^ O21B90N2? 

(ui) Order prescribing, nature of 

(o) Order as to, whether under S 


( 6 ) Power of executing Court uadet 
mortgage decree , ,.il 
(c) Power of, to proscribe 

to mortgaged properties SSan® 


(t3} Pendenlt hte 

(i) Purchaser whether 
party to suit 
(zl) Place of 


should be ad-Jaj® 

OlRlO^i® 

0 21R66N6 


0 21 E 30^ *1' 

(iv) Silo of moveable property 0 21 B <1 
(z5) Poundage fee , ^ 

(i) Default of auction purchaser in P 5 

poundage fee — Ee sale on defsa 

Whether must bo ^ 3 


(iv)Sale in favour 
Inadequacy of 
validity of salo 
( 78 ) Priority 

( 1 ) Eotween rent 
decree 


rbOSt tlOOS . 
does not » ' 

O 21 E ‘JO N ^ 


nod 
0 3S B 
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Execution— — (C i’ji/ I ) 

(ii) S»te ID enforcement of ebargo in U\oar 
of Covennneut fot conil fee m 
f-uit O 33 K ION 3 

( ij Pnrate ilicniti m ■'( pripcrtT 

of c'vle to eoaMe 
na ti n hems O 21 It SJ 

(il \lj uriitncni «bcii iBi' be mide 
-I ..n f f O 21 n ^3^ 2 3 
if 'ri'' aliiit' of priM ton- to 
mcrtcak.e dcirecx 
O 2\ n '^3 S 10 O 31 n S N 20 

(ii) Confirm >ti u i v l ourt 

(nil'rniti ihititti a b' leate of 
Conn 0 21KS3N7 

(ill) Fraud etc 

fi) Life t f O 21 R *53 N 7 

llr) r,..c 

n) I ri ata trln•.1^Tl^ pctmt»»voo of 
c un-rnmiplo 

n n R ■'3 N 2 to 10 
I\J Lea\< of Ciurt— \l»etHC <t ngbl*! of 
inn f ree O 21 R S3 N 1 

(tn Minor judgment feVtor— LeieaofCourt 
iipointiDs lurfimC r minor necc$ 
6itr for O 21 U S3 NS 

iMi] Morlgigc decree 

(rt) lpphcablllt^ of irori'ion* to 
inorljage decree* O 21 R 83 N 10 
<bl Private alienation of mortgaged 
propert' to enable judgment 
debtor to rai4e moaev topajoff 
debt— Permi> ibilitv 

0 31 RSN 20 

(mu) Rateable dittcibutioo 

tfl) Private alienation bv leave of 
Court — Cliim'* fot rateable 
di tnbutioQ O J1 R S3 N 0 
(ixl bale proceed* paamentof manner of i 
' 0 21R83N5 I 

(zlQ) Proclamation of 

111 Absence at settlement- of proclamation 
—Effect S 11 N 23 

111) Claim notification of— hetber Conrt 
lan merely iiotifv claim to attached 
propertv in sale proclamation wilbont I 
investigating it— Lffect 

O 21 R 53 N 20 

(ill) I orm and Contents O 21 R C6 

O 21 It 00 N 15 to 20* 
(d) bmount to be recovered from the i 
judgment debtor 0 21RC6KI3 I 
(b) I’Cjctiptwn of property ' 

0 21 RCCN9 
(f) Dcscriptiou of propertv — Error or 
irregularity in— Effect 

O 21 R 90 K IG 
(</) Form O 21 K 6d N 19 

(r) Language of O 21 U C6 

(/)Omusion of Judge to sign aale 
notification — Effect 

O 21 R 90 N 36 
(/) Pirticulars to be shown m sale 
proclamation O 21 R CON 13 
(/i) 'Specification of revenue 

O 21 R G6 N 10 


Execution — Sale — Proelaniation of— Form and con 
tents— (Confif ) 

(i) Statement of income of propertv 
O 21 R 00 N la 
(?) Statement of revenue or rent 
pavable 0 21 R 00 N 1 

(/) Tima and place of sale— Specifi 
cation of O 21 B GO N G 

(/) Time of sale — Fresh proclamation 
for ro alo on failure to pav 
balance of purchase money 
within duo date 0 21 R 87 N 1 


(iv) I rcsb pro lamatiou 

(<t) Failure to issue on adjournment 
of sale for morotbin seven davs 
— I ITect O 21 R GO NS 


(/) Neccssitv of, fot re vale on failure 
to deposit 2o per cent of the 
puTchaso money avithin due date 
0 21 RSI N 5, 0 21 R 87 N 1 


(c) On an adjournment of sale — 
Omission to issue such proela 
mation— Eflect 0 21 R 90 N 22 


(«f) On adjournment cf sale— Whether 
and arben necc’saiy 

0 21 B CO N 8 
(r) He sale on failuto to pay balance of 
purchase money— Fresh proeh 
matiou, necessity and contents o( 
0 21 R &7 N 1 
V) Sale — bdjournmettt of — Frotb 
proclamation— \\ aivet of— Lffcct 
0 21 R CO > 12 , 0 21 R 09 N 9 
(?)Mheu uecessac}- Reloaao of por 
lionot propeetj from attachment 
subsequent to eeltlemeut of 
proclamation 0 21 R CQ N 9 
(}()NSbGtbcr neces*arv where sale is 
continued from day to dav aud 
lasts for more than 7 days 

0 21RC9NC 


(V) (CrCHf I (iJ) 

(a) Proclamation of 0 2IRGG 

(i) Object of 0 21 R CG N 2 

(r) Settlement of proclamation — 
Eficct 0 21RCGN’15 


(viii) Notice 

(o) Death of judgment debtor liefore 
sale proclamation — Proclamation 
vetUed without notice to hu 
legal representative — Effect of 
sale 0 21 R CG N 23 

(b) Decision that a rerUin jiersou 

was not entitled to notice — 
FuiaJiCv of decision S 11 N 2i 

(c) Drawing np of sale pcoclamatioii 

— Notice to dcciee holder and 
judgment debtor ue cssitv of 

O 21 R CG 

(1) Vlsence of notice — Prehminarv 
to settlement of proclamation — 
\\ hether ground for veltingasido 
'ale 0 21 R 90 Nil* 


C P. C 422 123 
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i — Sale — Proclamation of — Notica — {Contd ) 
(«) Prcltmmar;^ to settlement of sale 
proclamation— Effect — Validity 
of sale 0 21R30Nli 

(/) Settlement of — Notice to judg 
meot debtor O 21 R C6 N 5 
{?} Under O 21, R C6 — Failure to 
give— Eilect S 115 N 21 

(fi)'Vant of due notice — Question 
whether one under S 47 

S 47 N Cl 

(i) \\ hethor dispenses with notice to 
show canso against execution 
under O 21 R 22 O 21 R 22 N o 
(lx) Objections as to 

(а) Irregularity in — Waiver of 

0 21 ROD N 41 

(б) Settlement of — Non compliance 

with proiisions as to — EQect 

O 21 R CC N IG 

(c.) Objections to— ttanorof 

O 21 R CC N 10 

(x) Power of Court 

(a) To go behind its previous order 

S 11 N 22 

(xi) Procedure 

(a) Application for — Ibseoce of — 

Effect 0 21 B 90 N 3C 

(b) Application for — Signaluto of— 

--Defect as t<>— ESoct S 99 N 5 

(c) Application for— Vended state 

ment to accompany application 
0 2lRbCNl7 

(d) Duty of Court to definitely ascer 

tain the p-operty to be sold 
before ontenog it m sale procU 
mation 0 21 B CON 9 

(e) Power of Court to oxamioo wit 

nesses for settling terms of pio 
clamation 0 21 B CON 18 

{/} Settlement — Data of— Fixing of 
O 21 R CC N S 
{g) Settlement of — Dclegalion of 
power by the Court 021BCCN4 
(h) Setllemoot of — Power of Court to 
summon and examine witnesses 
O 21 B CC 

(0 Settlement of, before date fixed for 
heating of parties — Effect 

O 21 R CC N 6 

(xii) Publication 

(a) In Gasetto or newspaper — Discre- 

pancy between advertisemciit in 
te and scheduieoi attached 
property in sale proclamation— 
ESect 0 21BG7N2 

(b) Irregularity in — EDoct 

O 21 B C7 N 4 
(e) Mode of 0 21 R 67 and Notes, 
0 21 ROOK 15 
(d) Omissiou to publish or irregularity 
in publishing O 21 R 90 N 15 
[nil) Sale ID separate lots 

(a) Mode of publishing proclamation 

Oil ROOK 15 

(b) Property divided into lots lot 

being sold separately — Whether 
and when separate proclamation 
lor each lot is necessary 

O 21 R 67 K 3 


j Execution — Sale — Proclamation Of— (Oowfd ) 

I txiv) Sale not held in conformity with 

(n) Eficct of such sale 

I O2I1190N21 

I (zll) Pioperty to bo sold 

I (i) Dibcrepincy between advertioemeot 

and actual sale O 21 B 00 NSS 

(ii) Power to sell portion of attached pro 
I perty 0 21R61NJ 

(ill) Sale of property not belonging to judg 
ment debtor 

I (a) Decree holder liability of— ior 

wrongful sale of property not he 
longing to judgment debtor 

0 21R61NG 
(0) Propstt) of third person sold — 
His fiitlurc to object, whelhec 
affects his rights 0 21RC51I15 
I (c) Sale of property not belonging to 

judgment-debtor — Rights anif 
I remedies 0 21BC4N6 

(d) Liability of sheriff — For sale of 

property not belonging to jndg 

I ment debtor 0 21B64N6* 

(e) Sale of property belonging to 

third person — Bights and re 

I medics OSlB6tN6, 

I 0 21B92N8 

//) Sale of properly of third person 
I by mistake — Effect — Eight « 

such person to sue tosetaiiw 

' sale 021RCCR9 

I (iv) Wrong property, sale of, effect 

' (a) Sale of property not coverea by 

decree for sale— Effect 

OilB9ClN36 
(b) vVhothor judgment debtor is «n 
titled to sue for recovery of pro 
party not included in , 

sold in execution 0 21 K M ^ ^ 
(e) Wrong properties of judgne®^ 
debtor caused to be sold bj 
decree holder — AA hethec be o*“ 
subsequently seek to sell 
properties 

(il2) Publishing or conducting,” v. ,, 

O2JBl'0hl‘ 

(rll) Purchase money, payment of 091 BW 
(<) Default in 

(a) Failure to pay balance 

chase money within dua o»i 

Power to forfeit money alrwaj 

paid 021 B 86 NJ 

(0) Confirmation of sale m faroor c 
defaulting purchaser 
(i) Whether sale can bo 
firmed in favour of ^ 
chaser who has net p 


(cj Default by ageut 
(d) Effect 
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EiitcuUoii — ^lo - rurch%s8 money payraenl of-^ ] 
M'k’iH iR—PiJcct-~iCoati ) j 

(■i)Dojos>t of percent par I 
ebato money — Fotfeitnro | 
of by Oovernmeot on {»i 
turo to pay batauce with 
inJuodato OSlItsa 

(ill) Forfeiture of riebts of anction 
purcba&er fatting to pay 
batacio of pnreba^ money i 
viibitt <}ue date O2tH60 ' 
(ii ) I’toccdure—Practice on the j 
oriEinal «ite of the Uigb ' 

S120N3 I 

(el lie sale on O 21 It f7 j 

(ODate 021ItM5l 

(fi) VpplicatiOQ for 

(1) On failure to l ba 
lance of purchase money 
vritbia due date nbo 
oau mote Court for the 
re sale O 31 H bC N 1 
(ill) Calcutta lligb Court pne 
t»C9 tu 

(I) ^pph ability of prOM 
sions to Calcntla Uigla 
Court 0 31B8CN1 

(trl Default m raiLiDg35 percent 
deposit 0 2l it 81 N & 

(1) Default of purebaser m 
dcpokitiog 35 per cent 
of pucebaso money im 
meduielyoft sale— Ha 
<alo on 6Ucb default 

0 21 R 01 


(i) Lota on 

(1) CeriiticaUof deficiency 
Liability oi fitsi auc 
tion purcboeer— Whe 
tbet the deficiency 
can be recovered from 
bim 10 tbe absence of 
4 certificate of defier 
ency O 21 B 71 N 10 
Nature ol—tVbotbor 

^uch certificate is do 

cree for money and 
(.an be attached as a 
decree for money 

O 31 R 53 N 3 


(vi) L 1 a b 1 1 i I y of aaction put 
chaser 

0 21 R 71 and Notes, 
0 21 B 77 N 3. 
O 21 R 66 N 3 
(1) Laforcement of, pro 
ceduia lot 

0 21 R 71 N 5 


[2) Pciner to order, re 
covery ot deficiency “■* 
Vffao can Older 

0 21U71K4 

(3) Itecovcry from aoction 
purchaser — Who can 
apply for 

0 21 K 71 H 6 


Execution — Sale -- Purchase money {aymout oi— 
Default in — Re sale on — Liability of auclioo 


purchaser — [Contd ) 


(ij Whether suit is main 
tamable against auc 
tiou purchaser 

0 21B71N13 
(6) Insolvency proceedings, 
sale fn 

Applicability of 
provisions as to 
execution gales to 
sales in insolvonoy 
proceedings 

0 21 B 71 N 14 
Interest, liability for 
0 21 R 71 NO 
(H Suit to gat laside 
order declaring liabi 
)ity O 21 B 71 N 15 
(®) When does not arise — 
Whan auction put 
ebasec can avoid such 
liability 0 21R71N7 
(wi) ^Ioveable property, gale of 
(i) Be gale on andioopur 
ebager g defaolt 

0 21B77 

(tm) When le 

(i) Whether there is a re 
gale vrbero there are 
uo bidders at the re sale 
0 SIR TIN 3 

(/j What constitutes default 

0 31R71N7 

(ni Furebase mouey paymentof*~Sfode of 
(o) Faymeot into Oovernment tioa 
suty— Whether sufljcient 

0 21 R 85 NS 

(ui) One fourth of the purchase money, 
deposit of 0 21 B 81 N 3, 4 

(a) Decree holder’s right to interest 
on entire deciee amount till coo 
firxnatiDn of sale 0 31 R fit N 7 
(&} Default of paymeDt--Rfiect 

0 21 R 90 N 86 

(c) Deposit of 2S pgr cent of tbe 

price immediately on gale— Sale 
of immoveable property 03lB6f 

(d) Frovision whether applies to de 

cree holder purcbaimg with leave 
of Court and entitled to set off 
decree amount O 21 R fi4 

(e) Betting aside gale — Procedure 

B 17 N 71 

{/) Time ot — Sale in separate lots — De 
posit on sale of all lota— Validity 
O 21 II 00 N 36 
fg) \V betber decree bolder purobasec 
exempt from making the deposit 
O 21 B 81 N 6 

^iv) tUghte of auction purchaser before 
payment O 21 R 81 N 4 

(o) Sale of property not belonging to 
ladgment deUor—Whether auc 
tion purchaser can refuse to pay 
the purchaser money 

0 21 R 91 N 1 



3372 


GEhEKAL Index 


Execution — Sale — Purchase monev pajmentof — 
(COHlJ ) 

{%)Suit for purchase luouey l>j decree 
holder S 47 N 19 

(m) Time for 0 21I177N2, 

O 21 B 85 aod Notes 
(rt) Applicability of rule to cases 
NThcre purchaser has bcenaUavved 
to SMtbdraw purchase mono} on 
sale beiDg set aside and is re 
quired to pa} it again on order 
setting aside sale being Treated 
m appeal O 21 B 85 N 1 

(b) Extension of time for payment of 

purchase money 0 2IB85N5 

(c) Sale of moveable properly — Pay 

ment of price— Timolor 021R77 [ 
(fOSuitly third parti claiming the 
properties as his— \\ hether pur 
chaser is entitled to defer pay 
maut of purchase inones till 
decision of smt O 21 R 91 N 1 
(vu) W Uhdtaiial by decree holder 

(o) hether decree holder bound to 
TvUhdran it before the coofitma 
tionofsale 0 21B93N2 I 
(rU) Receiver ippoiutmentof for properly sold ' 
0 40 II 1 N19 *>0 

(zlS) Sale proceeds disl ursement of i 

0 21 R Cl N 3 ' 

(i) Judgment debtor s right to surplus 

S 47 N 35 I 

(ii) Pajment to decree holder I 

0 21RG4N3 

(n) Decree holder whether entitled I 
to recciro entice sale proceeds 

O 21 R C4 

(b) Power of Court to refuse to pay 
decree holder the amount due to 
him out of sale proceeds till con 
hrmatiou o! sate O 21 R C4 N $ i 
(ill) Persons entitled to shire 0 21BC4NS 
(it) Sile under mortgage decree 

0 31 B 4 , 0 84 B 13 N 2 I 

(а) Bights of unsecured creditor | 

O 34 B 13 M 

(б) Sale under puisne mortgage free i 

of prior mortgage 0 31R13 I 
(^16) Sale under diflorent decrees 

(i) Sale by Courts of diffeieiit grades 

SC3N9 I 

(ii) Holding of one <ale in respect of both 
decrees— hether legal and regular 

O Zl R 90 N 36 
(ill) Successive execution — Sales of same pro 
pert} — Priontv of title bow deter 
mined SC5N12 14 

(iv) Successive sales under two mortgage 

decrees ngaiust same judgment del tor 
— Prioiit} of title, hon determined 

S^NU 

(v) Title of auction purchaser — Athclbcx 

holder of another decree against same 
ludgmcut del tor can attach and sell 
TGI No 


Execution — Sale— Setting aside — Application for— 
Dismis al of for default— RG»tOTation—(Confd ) 

(2) Proceedings for— 'ppli 

cabilitvofO 9 

0 2lR89h'- 
0 21 R 90 N 43 

(3) \\ hether application 

can be restored 

SHIN 2 

(b) Nature of proceeding 

0 21 R 2N23 \ 

(r) Notice 

(i) Duty of Court to issue notice 
' to all persons aQected be 

fore maUng anv order 

0 21R92N4 

{(2) Parties 

(i) tiplication to set aside sale 
on ground of absence of sale 
able interest ol judgment 
debtor in properties sold 

0 21 E GIN 1 
(ii) Decree bolder deathofattbe 
date of application— Ro«ij 
fide mistake of applicant in 
impleading decree boldec— 
Impleading of legal repre 
sentatives after limitation 
—Effect 0 21R92N* 
(ill) Failure to implead nocesiary 
piartiea— Effect 8 Ho N 24 


(f) (l/iiccf/aiicoHs) 

(i) Court to which appheahon 
to be made — Transfer of 
oveeution to Collector 

0 21 R 91 N C 
(n) foindcr of claims in— Join 
der of reliefs comiug uaaec 
S 47 and 0 21, K 00 m 


(ill) Natureofproceediugs— 
ther proceedings iii 

tion or original matter 

Sllll'J 

(tt) Oral apphcaliou, 24 

(0 Pioceodings for— AbalenJeo^ 
—Provisions applicable 

0 22B13 ^ * 
(ii) Setting aside sale on 


fii) CompTomisc of proceedings for . ^ 

‘ S115N 12, 0 23 K4N‘' 

(ill) Costs „ , 

(a) Costs of opphcation— Purchase^) 
decree holder without 
permission ^ . a 

(iv) Decree sale of ^ ^ .n s ’ 

(v) Effect OZIR-IO. • 

(a) attachment whether r^wieJ , ^ 
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Execution— Sale — Sctlujg •t'lJc—l.lJoct— {Canid ) 

(1) Oo cUmis enforceable under it 
t kchiucut b Gt N 12 

(c) Futtber apiiluatioii for caccutiou, ' 
whether lODtinuatiou of previous 
one S43N7 

bO Right of ilc<.rce holder to appi} 
igaiu for eacfUtion 

0 >1 H 91 X 1 
(«)Toaprl' * ' fre-h sate— Limita 
tion 0 21U93N2 

(y) Setting a«ide b\ JejK)»it— Effect 
O 11 B SON 23 

{j) Setting aside on ground of fraud ' 
or icrcsuhritN — Effect 

O 21 U HO N 2 I 

(ti) Lstoppel 

{a) Uf ludguiLut debtor from setting I 

upirregularilN O21K00N4ll 
(vii) Extent of 

(a) Sale in separate lots — Setting | 
aside sale on ground of fraud or I 
irrcgularita — i-xteat to which I 
sale IS to )>e set aside 

0 21 It 90 N 2 

iviii)C>co»nds for b 17 51. 71, S HI N 13. i 

0 21 10 to -U, 0 21 B 92 N 2 I 

(o) Failure to issue notice to ehos* I 
cause against eiecution 1 

0 21 It 22 ^ 10 f 
(t) lxreguUcil> m notice to ^ 
show cause agaui»t eseca* j 
tioQ under O 21, B 22 i 
0 21 R 22 N 7 


' 0 21 R 90 N 37. 38 
(tj Collusion between auction 
purchaser and dcerco'holder 
S115N24 
{!) Fraud and collusion 
between auction put* 
chaser and decree 
bolder S 191 N 6 
(it) Fresh sale prociamation, 
failure to issue 
(>) On adjournsient of sale 
O 21 K C9 N 8 , 
O 21 B 90 N 22 
(lit) bubetantml injury 

O 21 B 90 N 39, 40 
(t) ts 1 consequence of 
iciud or iiiegularity 
— Necessity of 

O 21 R 90 N 39, 40 

(2) Iriegularitj underR90 
— bubstantial injncj 
necessary 8 115 if 24 
(ii) Uiider-valuation 

(>)How far proves fraud 
0 21 B CC N 14 
(t) (j/isfclfoneous) 

(1) Combination among in* 
tending bidders — 
Effect 021 BOON 38 
(i) Conhrniatlon of sale in 
favour oi person other 
than bidder S 151 N 2 


Execution — Sale — Setting aside — (jrouud» for — Fraud 
or iriegnUrit} — {lIt$ccllaneoiti)^(Contil ) 

(3) Failure to )i\ hour to 
which sale is idjourn- 
cd 0 21 B CO N 7 
(*) To notifv eiicunibrau- 
ces 0 21RCGNH 
(^) Instances of matters 
amounting and not 
amounting to fraud 
0 21 R 90 N 37 
(<’) Instances of material 
irregularity \jtiating 
sale O 21 11 00 N SO 
t") Irregularity in mode of 
sale O 21 B 90 N 20 
(^) In publication of sale 
proclamation 

0 21 RG7N 4 
(^) In sale proclamation 
whether irregularity 
in publishing or con* 
ducting the sale 

0 21 R G6 N 20 
(W)5Iaternl irregularity 
or fraud in publishing 
or conducting sale — 
^leazusg of 
0 21 BOOK 11 to 41 
(>>) Misdescription of pro* 
pcity m sale pcocla* 
mation, whether and 
when ground for 
setting aside sale 

0 21 BOON 16 
(B) Miitales in sale pro* 
clamalion 

0 21 R 90 N 20 
(IS) Omission, error, or 
irregularity in respect 
of contests of sale 
proclamation 
0 21 R OON 15 to 20* 
(14) Omission to beat drum 
O 21 R 90 N 21 
(1») Sale of property before 
expiry of prescribed 
interval after sale pro 
clamation 

0 21 RC3N2 
Setting aside onground 
of fraud — Whether 
auction- pure ha set 
must bo party to fraud 
0 21B tiON37 
(c) Irregularity of sale— Effect 

O 21 R 90 N 10 
((f) Modificition or setting aside of 
decree under which gale is held 
S 144 N 13, 19 . O 45 B 13 K 11 
(t) Inherent power S 151 K 2 
(ii) Setting aside on ground 
that decree has been set 
aside 0 9 B 13 N 13 

(e) Moveable property, sale of 

OaiRTSN 1 
ij) Fnrehaso by decree holdetwiihont 
leave of Court 0 21R72N9 
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Execution— Sale — Setting aside — Grounds for — Par 
cUase by decree holder without leave of Court — 
{Gontd ) 

(t) Failure to fulhl conditions 
subject to which decree 
holder was permitted to bid 
S 151 N 2 

(9) Sale being held after decree ha° 
been satisfied or adjusted 

S47N40 

(t) Inherent powers of Court to 
set aside sale on ground of 
adjustment of decree out of 
Court 0 21 R 89 N 2 

(it) On saleundor satisfied decree 
by mistake of Court — In 
heient power S 151 N 2 
(7i) Sale proclamation irregularity as 
to 

(t) Absence of notice of date 

fixed for settlement of pro 
clamation to judgment 

debtor O 21 R 66 N 5 

(it) Erroneous notification of 
eucumbrauce 021BCCN11 
(ttt) Irregularity la to specifi 
cation of time and place of 
sale in sale pioolamatioo 

021B66NC 
(ti) Irregularity in statement of 
levcnuQ payable 

0 21 R 60 N 10 

(u) Non coinphaoce with pro 

visions as to settlement of 
proclamation 021B66K1C 
(t) \\ ant of saleable interest of jndg 
ment debtor m property 

0 21R9L 

(t) General lulee 0 21 R 91 N 2 
(tt) Saleable interest, meaning of 
0 21B91N2 

(j) (MisceUaneous) 

(t) Absence of grounds, or ir 
regularity 10 attachment 

0 21 B 90 N 12 
(»} Absence of leave of Court for 
sale of property in bands of 
receiver O 40 B 1 N 30 
(in) Discovery of encumbrances 
on property 0 21 B 91 N 2 
(it) Failure to send certificate 
of non satisfaction when 
decree is transmitted to an 
other Court for execution 

0 21B6M2 
(t) Grounds within and oat 

side purview of O 21, B 90 
0 21 B 90 N 2 
(it) Parties coming to arrange 
ment before confirmation 
of sale — Inherent power to 
set aside sale 6 151 N 2 

(lit) Grounds for property not 
having been attached 

S 144 B 13 

(tut) Purchase by receiver with 
out obtaining leave of 

Couit 3 47 N 71 

(ir) Sale of property fn oxccaS of 
the necessary reiuirement 
O 21 B 17 NO 


Execution — Sale — Setting aside — Grounds for — (Jfti 
eellaneout) — (Contd ) 

(s) Sale subject to encumbtancs 
— Encumbraoce subse 
quently found to be void— 
Whether re sale can be 
asked for O 34 B 12 N 5 
(xi) Sale under decree for 
smaller amount in case of 
cross decrees 

0 21 B 18 N 9 
(xtt) Setting aside on claim dis 
allowed by executing Court 


Court s order — Inherent power 
to set aside sale S 47 N 6T 

(x) kloveablB property, sale of S 15lN 2 
0 21 E 78 N 1 


' S 47 t>4 

(xii) On deposit 0 211189 

(o) Amount to be deposited 

0 21R89N1819 
(i) Five per cent of purohM* 
money 0aiB89N81 

(1) Inherent power to ex 
cuse the deposit of 
1,6 pel 0«at 
money ® ^ * 

(ti) (M%sceUaneous) . 

(I) DeauclioB oi 

paid to decree holaef 

after -ale 

tion 0 21B89N22 

{*) Deposit falling 

due to mistake of 
Court— Refusal to set 
aside sale not justified 

S115K2i 

\S) Mistake in calculation 
of deposit amount 
Effect „ ,a 

O 21 E 89 N 19 

(*) Question relating 1® 
exoeutioai ot* ® 
crce.whatis-Qn«“"^ 
as to non inclusion « 
interest in applica 
to set aside sale on 
deposit In Cour^t^ ^ 

entitled to im 
from date of sal® 
date of 

O 21 It 89 


0 21 B 89 > 
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Execution — — Sottiug a:>iJe— Ou deposit — \ppli 
cation for 'etting aside — {Con/d ) 

(»\ \piUcalioD to set aside silo 
necessary — '^Icro deposit 
not enough under O 21 
K S3 S U5N 21 

(.lORequi itcs 0 210S9N17 
U) Uar cf application O 21 It 39 
(J) Court in which deposit should be 
made O 21 R SON 9 

le) Distribution of deposit 

0 21 R 83 N 23 
ii) Flic percent of purchase 
monc} persons entitled to 
recciio — One of two joint 
decree holders purchasing 
thojropert} with pctmis 
Sion ol Court — Whether 
the other decree holder la 
cutitlcd to share in 

0 21 R 8 JN 21 
(ii) Whether decree holder can 
be directed to execute a 
security bond before draw 
ing out the luouej 

0 21 R bO N 20 

lylLftcet I 

(OWhcio property was at 
taehed under other decrees 
also 0 21 R 89 N 23 

iji Lodgment schedule 

(0 Lodgment schedule to be 
signed by whom 

0 21 R 89 N 16 

[n) Mode ol deposit 

(0 Conditional deposit 

0 21 R SON 20 
(it) Deposit of Ooiotoment pro 
missory notes or cheques 
whether sufhcient 

0 21 R SON 16 

(0 Notice— W hether necessary 

S 11 SN 21 

(f) Procedure 

(0 Deposit dull made but 
application subsequently 
made asking that the 
money mast bo detained in 
Court pending result of 
application to set aside the 
Jecroo under 0 9 B 13— 
ESoct 0 21B89N20 

(1) Kcceivcr, sale by O 21 R 63 N 5 

a F.CQt let saloniider 021R69N6 
Rights of person making deposit 
(i) Deposit made by one ol 
seveial judgment debtors — 
Whether ho can sue others 
for contribution 

0 21 R 80 N 31 
fu) Salo of pioporty belonging 
to third person — Such per 
soo setting a«ido salo by 
deposit— W bether ho can 
sue for refund of dcjiosit — 
Whether such suit lies 

0 21 R 89 N 31 
(») Bale under docioo for spe ifio per 
tormance etc 0 21R’]3N8 
(o) 8 ale under decree on award 

0 21 R 89 N 4 


Execution— Sale — Setting aside — On deposit — 
(CoHf f ) 

ip) Silo under mortgat,Q docie'i 

0 31 B •} N 3 

O 31 R 5NI3 , 0 21 R 83N 3 
(i) 'lortgagedeotee.saloundor — 
Sipht of mortgagor to pay 
and redeem, after salo and 
betoreconfirmatioD 031R5 

(m) Sale under redemption decree 

— Pajment hy mortgagor 
before confirmation of sale 
—Bights of auction pur 
chaser O 34 R 8 

(in) Whether mortgigor under 
decree for salo can apply 
for sotting osido by deposit 
0 34 BINS 

(q) Scoje and object of rule 

0 21 R 89 N 2 

(r) Tune for deposit 0 21 R 89 N 28 

0 21 E 92 

(i) Power to extend period 

S148N1 5 151 N 2 
(»0 Time for 0 21R89N13 19 

(t) When sale can be sot aside 

(t) Application whether lies 
whore applicant also cau 
apply to set aside sale on 
ground of irregularity or 
fraud in publishing or con 
ducting sale 0 31R69N24 

(n) Whether sale can be set 

aside by deposit whoto par 


(a) W hether suit lies to confirm sale 
O21R02N6 
(5) Whether suit lies to set aside 
order 0 21R92 

(xiv) Procedure 

(n) Application for s ilc— hlisdescrtp 
tion lu of terms of decree— Sot 
tiug aside sale S 47 N T1 

(5) Pucebaso by decree holder — Pei 
irussion to bid modified behind 
bis back— Sotting aside salo 

S 47 N 71 

(c)Of property belougiDg to stranger 
— Validity — Procedure to set 
aside sale S 51 N 4 

(<f) Salo in coutraventiouof T P Act 
-Procedure for settingasidosalo 
S 47 N 6 o 

(e) Sale attaeVod as illegal 

0 21 E 90 N 10 
(/) Sale without attaLhmeut or under 
defectne attachment — Sotting 
aside salo S 47 N 71 

( 9 ) Sitistactionof decree before sate— 
Setting aside sale S 47 N 71 
(h) Want of jurisdiction S 47 N 70 
(xt) Provisions ns to S 47 N 63 S 141 N J 
(a) Applicability of O 21 R 00 N 2 3 
(■) Setting aside sale for want 
of saleable interest of judg- 
ment debtor — Cases where 
Rules 91 and 03 will apply 
0 21 B 03 N 3 
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ion— Svl« — Setting aside — Rostiiutioo on — 

1) 

{/) \loAe at eufoneiMcut of right of 
auction purcliaser to reiund ol 
purchase uoncs S lllN 10 
(jl Order for exocUlioa of 

O 21 R 93 If 12 
(Jil Order for form of S llj N 21 
(i) I'oundace fee refund of 

(i) Order for — Notice — Pailurs 

togive— rfleu SU5N12 
0>) Right cl lavtion purchaser 
to refund of poundage Ice 

0 21 R 03X5 9* 
(;) rurchase uioiici refund of 

b 111 N 10, 081R9J 
ft) Power of executing Coarl 

S I? X 71a . S 151 X 2 
f/.| lle\crs.il of ordor refusing to set 
a<ide sale restitution on 

S1I1N3 

(fj Safe Iccoiuiag 'Old on decrco 
I eing cGt aside 

I I \\ bother restitution can U 
ordered against stranger 
auction purchaser 

0 0 U 13 N 25 
(ill) Sale racitcd as result of separate 
suit S Ui X 4 

(t) \uctioo purchaser deprirod 
of propert} — Uis remedy 
for getting refund of pur 
chaie mooe} 0 21R 03X 4 

(ii) Right of auction purchaser 

to refuud of purchase 
mooej— Whether the right 
applies io c-ises w'here in a 
separate suit it u found 
that the judgment debtor 
had uo saleable interest 

O 21 R 93 K 3 

(>i] Suit for refund 

9 0 N C3 . O 21 R 93 N 5 
(>) On »ale being set aside lot 
want of saleable interest of 
ludgincut'debCor 

0 21 R 93 N 4, 5 

fxrjji) Rcrival of sale 

(ol Eflcvt 0 21B85N1 

Efleot— Liability of auction-por* 
chaser to refund purchase money 
Hjtbdraifn by bun 021B93N3 
(c) I'urcbaso money withdrawn by 
auction purchaser — Whether 
call bo recalled after appellate 
order S 144X34 

(<2) I’ower to order auction purchaser 
to refund the money after conflr 
niation of sale by appellate Court 
02IBa3X3 
(e) Whether will affect title acquired 
in the Interval S65N13 

(vix) Sale uudei money decree for claim 
under mortgage 
(o) Principles and procedure 

O 34 R 14 N 7 

(as) Suit lor 

(o) If lies 0 21RCGX11: 

O 31 R 92 X 5 
(t) Cases wherein onl} application 
and not suit Is remedy: S47N 7l 


Execution— Sale— Setting aside— fault for— (CoJi/d ) 

(c) When lies 0 3l R 14 X 7 

ill) Whether suit lies for setting iside 
sale for want of permission bj 
decree holder purchaser 

0 21R72N1(J 

(i) Liuntation applictllo 

0 21 R 72X14 
(r) Sale— Setting aside, on giouud 
of c«cutiou bomg baited l>' time 
— Ptocedute— Whether suit lies 
S 47 X CO 

(/) Sale, held without jurisdiction 

0 21 U02X5 
(>/) Judgment debtor having no sale 
able interest — When queatiou 
falls under S 47 and when suit 
lies b 47 X 04 

(fi) On ground of its not being war- 
ranted or Its I'Cing ID coiitiav cii 
tion of deuroo — ProcodurB ^ 
Whether separata suit lies 

S 47 > 58 

(t) On ground thit non riiortgJeCcl 
properties weio sold Icloiosalo 
of mortgaged ones S 47 X 55 
0) Suit third person Mho«e pio 
pert) » wronglj sold tii esecU 
tion 0 21 R 00 N 0 

(4) Where decree is atteiled as ob- 
tained bj fraud S 47X52 

(sai) When sale can be set aside 

(o) Application for— Whether can bo 
made alter cosSrioation of cole 
0 21 B 03 X 3 
(it) Betting aside on ground of fraud 
or irregularity m publishing or 
conducting <a]e— 'Whether fact 
that property has beon pur- 
chased by \ boiiri fide strangei 
purchaser without notice of irre* 
gulatit) or fraud is bar to appli 
cation to set aaido sale 

0 21 R 00 N 42 

(c) Third part) purchaser 

O 21 R 00 X 2 

(d) Whether confirmation of salo 

bars Its being set aside on 
ground of decree holder haiiug 
purchased without perinissiou of 
Court O 21 R 72 X 0 

(isfil Who can appl) for S 115 X 24' 

(a) Setting aside by depo:9it 

O 21 K 60 X 10 to 15 
(0 Pecsoa defeated in claim 
proceedings 021RC3X13 

(ii) Person who has attached 

same property 

O 21 R SOX 15 
(ill) Purchaser from judgment- 
debtor subsequent to execu 
tiou sale, whether can 
apply S11CX3 

(b) Setting aside on ground of fraud 

or irregulant) in sale 

0 21 BOOK 5 to 9* 
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Execution — Sjle—Settiug aside— Who cm apply for 
—Setting a ide on ground of fraud or irregalantyia 
'lie — {Contd ) [ 

(i) Wiacbincnt of decree — Ongr 

iial decree bolder TThether 
can ipph to bare sale m i 
execution of the decree set I 
aside oil ground of fraud or 
l^^eguhtlt^ O 21 B 00 N 5 
{ii} Auction purchaser 

0 21 BOON 6 
(th) Cleaning of expression any 
person whose interests are 
afletttd ba sale’ 

0 21 BOON 8 
(it) ^lortgagcQ who has obtained 
prelimiiiarN decree for fora 
closure O 31 R 2 N 4 

It) Person cl'iiniiug paramount 
title of properly 

0 21 BOO NO 
(i t) Persons entitled todnidends 
under PcoTincial Insol 
aencj Net O2lB00Nt 
(id) Persons entitled to rateable 
distribution 0 21 BOON 7 
(c) Setting aside on ground of put 
chase being by decree holder 
without permission of Court , 
0 21R72N7,0 

(if) Setting aside on ground of want | 
of saleable interest m judgment 
debtor O21B01N3 

(i| Auction purchaser 021 R 01 
(ti) Judgment debtor S 17 N Cl 
{rl Transferee of property subsequeut 
to attachment rights of i 

S61N12 

(0 If can set aside by deposit 

0 21 B 80 N 13 

(ii) If can set aside on ground of I 

fraud or irregularity l 

S Cl N 13 ! 

(z\8) Share in corporation 

(i) Delivery to purcha er 

{n) Mode ol O 21 B 79 N 2 

(ii) Mode of sale 

(<j] Execution of deed ol transfer by 
Court in favour of purchaser 

0 3t R60 

(6) Power of Court to direct sale 
through broher instead of ny 
public auction O 21 R 76 N 1 
(ill) Purchaser rights of 

(a) Whether company bound to re 
cognize purchaser O 21 B 79 N2 

{zl9) Stay of 

(i) Appellate Court power of O 41 B 5 N 5 

(ii) EQect 

(a) Sale held m ignorance ol stay 
order- Facet 0 21BC9N3 

( 


isle ' 04lRaNl7 

(Ul) Pendency ol apr>eal O II R 5 N 2, 

O41R0 


Execution — Sile— Stay of— (Coit/tf) 

(iv) When to bo made 

(<i) Pcndingclaimsuit 0211{63^'' 
(b) W hether Court can stay sale alter 
it has disallowed claim or objec 
tion to attachment 

021RC1N’1’ 

{/20) Stoppage of by payment of decree amooat 
0 21 R 55 N 2, 0 21 RC9N10 
{OMonejs so paid whether assets aval 
lable for lateable distribution 

0 21RC9N11 

^w) Payment under decree ol decretal 
amount to prevent sale — Payment 
under protest — Right to recover 
amount from deciee holder 

0 21RG3Nli 

(ill) W hether pajinont is voluntarv 

^ 021EG9X11 

liv) W ho can tender the amonut 

0 21 B C9 MI 


(ui) Reversal of decree before confiroatioa of 
salo-Effoct StoNJ 

(/22} Time of 0 21 B CS I* 6 

(i) Growing crops sale of ol 

In) Fixing the time so at to ®i 
tbo crops being cut, galio'M 


(u)I- 
(111) Ii 


02lBfS 
vf ons '’t 


(u) Re sale time for i^a.nwil 


0 21 BC3>/ 

0 21 B 50 ^ 


0 21 Boa « - 

(z23) Title of auction purchaser i 

See also i-rccution—Salc — 

(i) Absence of saleable uitcros l 
meat debtor . , Jtetes* 

(n) Judgment debtor „o-ert» 

chaser ^ i .c-r 

(c) Remedy of 
' Whether ho c-n sue for 

of purchase g 3 yi 4 5 

(i) Title olauction 

‘ lity to to defeated by B^V 

found ihat property doe^ c" 
long to lodgment debtor 
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Execution — bale — Title of auction purchi'er— (ConfJ ) 
Cl) \rea sold found le-.? tlnn idvertieed— 
EUcct 

(n) Heme nr-i r.f luction iiurchasci 

O 21 R CC N »» 

I 111 ui nilr ul judgment debtor 

< >1 \u ii li jiurcb-iscr wlietko cQ 
tHlel t > f.oini'cnsatiou lor 

O 21 Uf)l N S 
i' I ^ll Kpi. cntitiOD or conccalmoiit 
of material ficti — I>e£ccts in title 
— I’tjiicfi of lUcIiOD purchaser 
') 21 H 'll N 0 21 R91 N S 
cr) Ltf-in! ini.c» on j roi«riy sold 

loj Right < f kuction purchaser to sue 
for dci.laiation that mortgage is I 
not tiUB lud valid O 21 RCiN 9 
iTi u.riifin/' O 21 R 01 N S, 03i R5N 10 . 
(nihilc of mortgaged propertv in I 
cat laicii of money uecreo 

0 31 RUN 7 

1 ^uliM '{< It (o re-ulC 0/ claim suit ( 
O 21 R G1 N 3 

M) Mu'eii le iir licit) sale of 

O 2Ul 78 N 1 I 

I >) Right of auction j urchascr to ro 
cover datnagea (or defect lo title 
0 21 U 78 N I 
<0 (’roelamation — Assertion tu. that 
moveable (rapertf to bo sold 
bolouged to the judgment debtor 
— Remedr of auction purchaser 
who (ails to get » bat he paid for 
0 21R78NI 

(r) Sale, when bccomesabsolute 

0 21 R 78 N 1 
(d) Vesting order 0 21 R 81 

C>ii) Power o( osecucing Court (odefermioe 
(jucstiou as to S 17 N 82 

(a) Judgment debtor having so aalo* 
able interest — Objection — Whe- 
ther to le decided bj eseculing 
Court S 47 N 46 

(vili) Proof of 

(a] Whether production of salececti* 


Execution — Sale — Title of -luctiun purchaser — War 
ranty of title— (CeiifJ ) 

ffi) Vpplieability of principle of caieat 
eniptnr — Fundamental iiiisdc-' 
cnption of propel ty in silo pio 
clamatiou— Effect 

0 21 U 90 N 1C , 0 21 R 'J4 N 8 
(6) None O21R01N1, 2'; 

O 21 R 93 N 3 , 0 21 not N 8 
(sn) W hen comploto S C5 and Notes, 

O 21 B 84 N 1, 2 : 0 21 R 92 ; 

O 21 R 94 N 3, 11 

(a) Sale— Date of O 2l R 94 

(b) Sale of moveable pioperty 

O 21 R 77 


(ss) Who can gucotiou 

(a) Estoppel against claims against 
auction purchaser — Grounds of 
0 21 BCG Nil 
(M Parties to tho suit or their repre 
scntatives can ijucstion title 

0 21R94N12 

(c) Persons rot piities to the gujt 

bGSNS 

(z 2l)\aiidit7 

(i) Estoppel ag imst olijcrtiun 

{j} Salo (roclamatioii— 'Notice of— 
Judgment debtor, fiiluro of, to 
tahe objections after such notice 
—Estoppel from aubsequectl) 
questioning validit) of salo 

O21B00N4I 

(d) W Au er of objections 

0 21KOQN11 
(ii) 1 allure to implead legal icpieseutativrs 
of deceased parties 0 21 R 00 N 84 
(a) ttUcbmenl— Death of judgment* 
debtor after— I: allure to implead 
legal representative— Efiect 

S£0N 13 ; 0 21 B 98N34 
(m) Holding of sale after satisfaction of 
decree 5 114 N IS, 0 21 K 2 N 2. 

O 21 B55 N 2, 0 21 R DON 31 
(o) Sale after satisfaction of decree 
out of Court which is not certi 
fied or recorded — Effect of sale 
081R2N2 

(it) Irregularity in publishing or conducting 
— lot comfisn^aWon hes m 


of ■ ■ 8 47 N 19 

(x) Purchaser without notice of irrcgnlaiity 
111 proceedings 

(a) Purchaser without notice of fact 
that property sold was In ezeosa 
of the requirement 

O 91 B 17 N 9 

fxi) Suit by third j arty 

(a) Suit by another person claiming 
share in pioperty — HaintainalA 
hty SCbNia 

(xii) T jc 

*. 4 

. to 

>7 


O 11 R 90 N 33 
(vn) Period within which mistake should 
bo rectified S 131 N 4 

(tiu) Proceedings wherein objections eaii Lu 
decided 

(a) Objections by person not partr ^ 

suit — Wholhor ceu be dt uij 
only by executing Cjutt b tT'd” - 

(b] Sale — Legality tl — C cws- ^ t. 
whether one uua»- - -f” 


Wli‘‘lli'‘r ties after three years 
from sale B 47 N 19 

(xih) W'arranty of title 0 21 R 91 N 8 


(d) Whether t.= J — ' — 

cb^.iiia t - 
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Execution — Sale — Validity of— (Coii/d ) 

(li) Void, sale, remedy against 

0 31 B 93 N 8 

(x) Who can object 

(o) Sale, irregularities m — Third 
party, whether can question 

0 21 R 92 N 6 

(xi) (d/isccZ;<uieoits) 

(fl) attachment — Vbsence oi irregu- 
larity in— Eflcct O 21 ROOK 12 

(b) Attachment made alter decree 
had been set aside— Bflect ol 
sale under such attachment 

O 21 R 51 N 12 

(c' Defect or error la attachment 

O J1 R 64 N 12 
(J) Destruction oi portion ol record 
showing manner of service of 
prohibitory order on judgment 
debtor— Fflect O 21 R 54 N 5 

(e) Failure to proclaim order of at 
tachment lu prescribed uianner 
0 21 R 61 N 7, 8. 9 
(/) Grounds— A itiating sale— Irregu 
larity and illegality, matters 
amounting to 0 21 R 90 N 36 
(iZ) OtuusioQ to give notice to show 
cause agaiust execution under 
0 21. R 22— Effect 021R22N5 
(ft) Party "roBgty described person- 
ally and not as executrix — Effect 
SUlNl 

(i)Svlo after attachment of decree 
by judgment creditor of decree- 
holder 0 21R53NC 

(,;) Sale held in contiuentiou of 
attachment of decree — Effect 

O 21 R 90 N 33 
(ft) Sale held without notice to recei- 
ver of property 0 21R90N36 
(J) Sale without permission of Court 
appointing RoccsTor 

O 21 B 90 N 36 

{z25) Value of properly to be sold 

(i) ^Iisrepiesentation by officer of Court— 

Homed) of auction purchaser 

O 21 B 91 N 8 

(ii) Specification in sale proclamation 

0 21 R C6N 14 

(o) MoJo of asse«smcBt 


O 21 B 66 Nil 
(<2) Under valuation— Eflcct 

O 21 B 90 N 37 

(c) Value of property to be sold, fix- 
ing oi O 21 B CON 11 

{/) \\ hether Court is bound to cati- 
mUo the value of the property 
tobesoia C21I160N14 

{r2G) int pvs'cs at 

0 21 R CG N ; O 21 R 91 N 8 
bn fllso '>a}i THltoJaue- 

lion }uirchascr 
(0 'Mode of dcterniioiug 

0 21 R GON 9, O 21B91N6 
(ii) Sale under money decree S H K S6 


Execution— Sale — What passes at — {Confd ) 

(lit) Sale under mortgage decree 

SUN56;021RG6N9, 
021E94N8;031R5N19 
(iv) (Miscellaneous) 

(а) Efleot of new mterpietaliOD of 

law 0 21 R Oi N 10 

(б) In sale in execution of decree 
against member oi Hindu familj 

O21R0iN8 

(c) Order as to whether one under 

S 47 S 47 N 71s 

(d) Sale in execution of decreeagsmsl 

Hindu limited owner 

O2iR04SS 

(e) Sale in execution of rent decree 

021R9iN5 

(/) Sale of impartible zammdari 

O21R01>^ 

(q) Sale of mov eable propei ty 

0 21 B 73 U 1 
(ft) Sale of property and arrears of 
rent — Decree for rent ottamed bj 
judgment-debtor, whether 
to purchaser 

(*) Variance between preelimaUM 
of gale and sale eertificaU 

0 2lRf'i2’® 

(j) Wrong or excessive land taken W 
decree bolder purchaser— Ee» 
dy of judgment debtor, whetfltr 
m execution or by suit 

S 4i h 81 


(b) By fraud of parties — Remedy — jjfj 

^wer of Court S 161 N 6. S 15^ 

(c) By mistale' — Power to 71j 

(d) SeUing'aaile of order entering “Pg'JjjK 3 

(e) Subsequent application for 

Maintainability “ 

—Scheme decree 




tion 

Security for obeying decree 

(a) Executing Court, power 


S 92 


■ 'Setoff , Aectet 

(a) Oi claim for mesue profits 

holder iud 

Simultaneous execution against 

P«P"rtj 


I'foRf't ia 
‘ S 29 > 


""Appeal from decision of excculmg^Cc-r^. 

(c) Immoveable proj-ert) — Dxeeution eS'“"‘s7 

(d) Proccduto— \prBc“hilit) of Code 
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Execution— Small Cause Court decree of — {CenM ) 

(fl transfer of to otiRinal side lor execution-^ ^ 
Orders 2a cxc>.vt:on irbethcr jpik.thUo 

S12K5 

Mn of 1 

(a I ti pluation for— tilidarit 0 R 2 N 1 
11,1 ttUchmenl of decree. efTccl of 

(i) Vttachineut of decree to be executed ' 
O n 53 8 

UiJ Si3T of cieiulioii bv rca«oM of attacfi 
ment of decree O 21 It 53 

fci v^ird execution of O 21 B 2J N 4 

I ’I court which ran order 

<i) Ou securiti Icing furnished for pas 
tneiit of decree amount — Powers ol 
( ourt to which precept is t-sued for 


0 21 tt 29 N 2 

(cl I'ccrce in surumars suit on ncgotiatlo it) 
-frunicnt 037 R 4 

vMfffert 

(1) III. missal of jppUeaiiou (or execution 
in ■- oscqueoce 0! order of ats) — 
tvhether atucbnjcat previousU el 
fee (cd IS pul an end to 0 21R57N3 
nil Oo prior attachment SC4X3 

(nil Order tor delnerf of poasesston passed 
sul-eijuentli — Validilj — Toner to 
pass fresh order (or delicery S51N2 
(it) Order lor sUi—Sale held before order 1 
reaches— E3ec( 0 2iRCdN3| 

(t) Sale held in Tiolation of <ta) order 1 
O 21 B 90 N 32 

(ti) SuUc<|ucnt deliTerj of ('■^ssessioo | 
nolltti 0 21 R3oN2 , 


set oil oi the tvro decrees 

0 2ZRlfl2f8 

(ii) Dj Coutt to which decree is ^eDt for 
execution, to enable parties to get 
objections to execution decided h) 
transferor Court B 42 N 1 

(in) On decree amount being deposited m 
’ pre 
.N2 
High 

0 4CR2 

(v) Substantial cause for stay 

O 41 B 5 B 6, f 

(ti) Substantial loss should olhernua be 
hkelj to result O^lRSNT 

(vii)\Vhcu may be ordered by Court to 
which decree is sent (or execution 

0 21 R 20 1 


meat-debtor to staj of execution 

0 41R5K6 

(1) Tendiug appeal 0 41R5 ‘ 


Execution— Stay of— Tending appeal— (C 

(i) Jn view of application for speeiil Icaie 
toappeal to TnvrCounci] 

0 45 n I'l N (. 

( 11 ) Tending or 111 view of lupeal ~ SuiTi 
cient cause for st ij O 41 R 5 S C> 
(lit) hether can bo granted pending ip- 
pe il from order 111 execution S I4l K 3 
(]) Tending Privy Council appeal 
See Pticy Couiictf ipi<eal 
(L) Teodiitg suit tctwccii jud^meut debtor and 
decree holder O 21 R 29 N 1 to G ; 

0 41 R 514 2 

( 1 ) Pcndenc} of suit in which cross decree 
may he passed O 21 R 18 24 2 

( 11 ] tt liefher stay cau be ordered pending 
appeal m such suit O 21 R 29 K 3 
(1) Qncstiou as to 

( 1 ) Question relating to execution, etc , of 
decree— W hat is O 41 R 5 hT 19 

( 11 ) Stay by appellate Court — > Question 
whether one under S 4T S 47 24 44 

(m) Release from arrest or attachment 0 21 R 3G 
(nj Security for 

0) Order as to, whelher ouo under S 47 

8 47 14 711 

(n) power to reinire as condition o( stay 
0 21 B 20 

(ill) W hen may be required 0 21 R 20 

(o) Striking oO of evecution implication 

0 SIRS? 14 6 

(p>SuU/or-lf lies S472444 

(q) What operates a* 

(i) Appointment of rooener — ^^hetLer 
operates ai stay of execution 

040B12?2i) 

( 11 ) rulargemont of time tor paying decree 
amount under oidet for setting aside 
ezpt 22 te decree— Whether operates ai 
stay of evecution of e* pnrle decree 

O 9R13N22 

(r) Who can apply for 0 21 R 20 N 1 

—Step m nd of 

See Eiiiufofion— IVecKliod 
—Succession certificate 

(a) Application for execution — Succession certi- 
ficate, production oi— aNbether neccssati 

0 21 R ION 2 

Successive and separateapphcations for S 42 N 3. 

S49N2. 4 

(a) Applicability of O 2 R 2 S 141 N 2 ; 

O 21 B lONl 

(b) Decree holder taiUag to claim whole amouat 

due uuder decree — Whether can applj 
again in lespect of balance omitted in 
first application O 2 R 2 N 31 

(e) Decree giving reliefs of di0ercnt characters 
S 48 N 4 

(d) For costs— Whoo raaj bo separate S 118 

(e) lu respect of different portions of amount 

recoierablo under decree, whether main- 
tainaUo O 2 R 2 N 31 

(f) Iq respect of dilTeceut reliefs granted bv 

decree— Whether maintainable 02R 2N31 

(g) fhlatutainabilil} O 21 R 10 N 1 

— -^ujt lor damages 

(a) Whether decree holder can bring for dis- 
obedience of decree 0 21 R 34 N 2 



3382 


GENERAL INDE’C 


ExeculJon— buit £ot dimagca— (CoftM.) 

(b) V/iongIni acts done under colour oi execu- 
tion — Damages, claim for — Whether remedy 
IS by suit or an execution 8 47 N 36, 37 
^cj tYrongtuV seiiure of property m exeouliou — 
Loss ciused by claim for damages whether 
enforceable lu evocation or by separate sait 
S 47 K 37 

Temporary alienation 

(a) Executing Court power of loorder S51K4 

(b) Laud not liable to sale — Temporary aliena 

tion of such land — Permissibility S 72 N 7 

(c) Power to order 8 51 N 1 

(d) Satisfaction of decree by temporary aliena 

tion instead of public sale of land 

S 72 and Notes 

Transfer of decree to another Court for execution 

See also Decree — Transfer of to another Co»rt 

(a) Alteration or setting aside of decree snbse 

quent to transfer — Duty of transferee Court 
a42Nl 

(b) Application for S 30 N 5, 

S 42 N 1, 0 21 RIO N 8 
(i) Order on whether under 8 47 

S 47 N 71a 

(ii) Whether application for execution 

8 46514 

(c) Coitificate of result of execution by traas 

feree Court 8 41 

(i) Formal coitiQcatiou necessary S41 N 2 
(ii) Result — Jurisdiction of transferee 
Court IS dotocmined S 41 N 1 

(ui) Ra transfer of decree to same Coatb 
once more— Eflect — Heviral of prior 
attachment by such Court S42N3 
(iv) \\ boo such Court can get back decree 
and proceed with execution S 41 N 2 
{v) Whether and to what extent, puts an 
end CO jurisdiction of transferee Court 
S42Nd 

(d) CiTiI and rotenue Courts decrees of 

(i) Whether decrees of one Court can bo 
sent to other for execution S 39 N 5 

(e) Decree passed by Court in Native Slate 

0 21R4N1 

111 Transfer of for execution to British 
Indian Courts — Wbotbor latter Court 
can question jurisdiction of Cosrt 
passing decree O 21 B 7 N 4 

(OEaect O 21 R6N 1,021 B7N2 

(g) Essentials 

(i) Transfer for a limited purpose — Vali- 
dity SS9N2 

(ti) Transfer to be of the whole decree 

SS9N2 

lui) Whether tianbleiring Court need con- 
sider whether the decree is capable of 
execution 0 21B6N1 

(b) Failure to take stops for execution in trans- 
fereo Court 

(i) Madras practice 0 31 U 5 N 1 

(i) Foreign decree, transfer of 

(i) hor execution in Prosidoney towns 

021B4N1 

(j) Uigh Court transfer to 

ftj Transtcr to lligh Court— Pfocedura of 
High Court 0 21B9 

fk) jHtertm attachment lieforo decree U trans- 
ferred 8 id and Notes 


Execution— Transfer of decree to another Court let 
execution— (Conti ) 

(I) Orders of transferee Court, appeal from 

S 47 N Sff 

(i) Precisions as to S 42 S 5 

(m) Part of decree, transfer of 

(i) Transferee Court, whether can refusa 
to execute S42H1 

(n) Partial execution by transferee Court 

(i) Application for farther execution nbe 

thcr can be made to such Court with 
out fresh certificate of transfer from 
transferor Court S42N3 

(ii) Partial failure of execution— Whether 

transferee Court must return case to 
transferor Court 8 42 NS 


S39N7 

(lu) Jurisdiction — Territorial — Transfer of 
decree to another Court for exocalion 
whethcrobligatoryinanycase S39N3 
(iv) Transfer made without 


Court to be made 0 211132^^1* 

(b) Death of decree holder or juflg 

meat debtor suhecqaent to kws 
fer — Application lor briDgui|« 
record legal reprosentaliws ” 
which Court to be made S 42 N I 

(c) Power of transferee Court-'Bs^ 

cu tion against legal represents* 
tiTcs of judgment 

(u) Power of transferee Court toquestion 
jurisdiction of transferor Court 

S33N8,S42^i 
(ui) stay of execution, powers as to , 
fa) Stay of execution 

between decree holder and 1 P 
mont debtor, by which CoO^ 
be ordered 0 2in25N!' 

(b) Transferee Court po"*'®LcVJ 
O21B20N1. 

(0 Power to release Iron » , 

or flora attachment 
ing application 
execution ^ ^ 

(it) Transferee Court^ °o 21 H ^ ^ * 

(а) Execution by transferee of d«'“ 

' ' (!) Power to entertain »fr“* 

tion for cxecntion i* 
feree of decree „ V IJ 

bSSNS.OJlRKJ^” 
(n) Power to fii'o w 

application foroxecnl 
transferee 

(б) Power to issue notice to sW 

cause 
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Execution -- Tiiii Icr of ducrco to -tuotber Couit for 
osevCtioQ — ■ 1‘owcrs of IraBsfernni; and trinUcree 
Co..rt5 — Tnnsfereo Co irt powers of — (C out / ) 

) (1/i etUntif i 

il-ic ution 4KJIU iropetH 
witbmjuri Ji Uopoftraub 
iiiittiiii, Court whether 
lermiB'.iblr 3J N 7 

Iiiri di mn of irm'ferce 
(oiirt b w line nntmues 
\ 3 

I r imiiaiioii I let of whether 
111 I e de idc 1 b\ Lourt to 
wb li dc rce icDt for 
vc'-uti u s 4 » N 1 

I Objc li n to c\ccul'>bilit\ of 
decree il \n I c rti cd lu 
I ur to which Its-ree is 
tr-itivlerri.1 S 11 N 53 
I To lllow set off of cco»s 
’ dc rc = 0 21 11 13 N 3 

1) loatia b ^l|-|r> of judgment 
debio 0 21U18N1 

III To entcrtaiu smt lo eci aside 
I rcc on gro ii d of fraud 
&20N2d 

I iMTi k, aut lct\e lor execution 
if decree ai,Miui x |crsoo 
as incuibcr lu x firm 

0 21 R W N 3 
(tr|1o 1C ord atisfaclion of 
decree out of Court 

O 21 11 2 N 15 
lir)To tri sun (or lujunction 
restraining oicciUiou of 
decree S 20 N 29 

(tj Trauefcring Coutt, i>owcr of S 10 V 1 
(n) Matters that can be detettnised 
b) transforriQg Court tt tiino of 
transfer O 21 K oK 1 i 

(1) Order of transmitting Court bind j 
mg on transferee Court 

0 21 Has N 1 
(e) To recall decree bl2N8 

(d) To sell under decree S^SMO 
(ej To transfer decri.e to siiil tnotber 
Court ‘*49 NT 

(vi) (Uiieeffuiicout) 

fn) Attacbniciil of decree lu oxocntiou, 
which Court can order 

O 21 H 53 N G 


Execution— Transfer of decree to luolbcr Court for 
execution— Procedure— (Conftf ) 

(is) Documonts to be sent by transmitting 
Court O 21 E 6 N 1 to 1 

(s) Mode of transfer 0 21 E 5 

(vi) Necessity of sending actual decree 

S42K3 

(sii) Notice to judgment dot tor, whether 
neccssar} S 39 N 17 

(Till) Of transferee Court O 21 E T 

(lx) Order for transfer — \taonce of formal 
ordei — Lffect 0 21 E 6 N 3 

(i) Vresttoaptioa as lo compliance «ilb pro 
cedore 0 21E6N3 

(\i) Transfer of decree for execution in 
prosidcnc) towns 0 21 E i 

(\ii) Transfer to District Court — Procedure 
b) such Court 0 21 E 8 N 1, 2 

(s) Small Causa Coutt, decree of B 39 N 10 

(i) Applicabilitj of provisions to 

0 21 E6N 5 

(n) Decree of Madras Presidency — Small 
Cause Coutt, transfer of to MoHussil 
MuDSJf s Court-' Law applicable 

S42N5 

(ill) Decree of Presidency bmall Cause Court 
— Transfer lo city tml Court— Limi 
tatioii— 12 years rule— Applicability of 
S48N2 

(t) bniall Cause Court, transfer to S 89 N 0 

fi) Transfer for execution ui Frosidenoy 
towns— Powers of Small Cause Conit 
ID Presidency lawns in executing 
trausfened decree 0 21 E 4 N 2 

(u) BtrAiog oil of execution petition by trons 

feres Couit— Effect 8 42 N 3 

(t) Bubsequeot satisfaction of decree 

(i) Transferee Court S42N1 

(w) To what Couit transfer can bo made S S9N 6 

(i) Court infoieigu territory — When decree 
may bo kensfored to such Coutte 

S 45 and Notes 

(ii) Court in Native State S 15 N 1 

(ill) Execution in another province — Appfi 

cabilily of the pioTtsions of the Lode 


the Code S SS N 3 

(ti) Whether decree can be transferred to 
two different Courts at the same lime 
S 38 N 10 

(x) Transfer of tamed by misrepresentation 

(i) Treiisfctce Court if can refuse to exe 
cuio B43N1 

(ii) Validity S 39 N 5 

(y) Transfer of execution proceedings 

(i) Distinction between S 39 and S 24 

8 24N2 


(c) Disobedience of order of cxecut 
ing Court— Punishment, powers 
of 8 43 

(<f] Objeclious as tu executability of 
decree— Proper Court to decide 
S 39 N 17 

(q) Precept, issue of S46N1 

(0 Transfer of decree lo Court making at 
tachment under f tcccpt issued by 
transferimg Court S 4G and Nofes 

(r) Procedure O 21 E C 

(0 Cenificato of non satisfaction — Con 
tents of O 21 B6N1 

{■1} Certificate of non satisfaction, failure 
to send— Effect O 21 K 6 N 9 

(iji) Coutt in another province 8 40 


transfer of decrees of village Court 
under Madras A lilage Courts 
Act 6 89 N 14 

(ii) Award til'd under Arbitration Act.S 11, 
if can be transferred S 39 N 3 
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Execution— Suit for damages— (Coiiid ) 

(b) Wrongful acts done under colour oi oxecu' 

tion— Damages, claim for— Whether remedy 
13 by suit or au execution S 47 N 36 37 

(c) Wrongful seizure of property in execution — 

Loss caused by claim for damages nhether 
enforceable in execution or by separate suit 
S 47 N 37 

Temporary aheuatioo 

(a) Executing Court power of to order S51K4 
fb) Lind not liable to sale — TemporaTj alieaa 
tion of such land — Permissibility S 72 N 7 

(c) Power to order S 51 N 4 

(d) Satisfaction of decree by temporary alicna 

tion instead of public sale of land 

S 72 and Notes 


—Transfer of decree to another Court for execution 
See also Bcaee — Transfer of to another OouTt 

(a) Alteration or setting aside of decree snbse 

quent to transfer — Duty of transferee Court 
S42N1 

(b) Application for S 39 N 5, 

S 42 N I, 0 21 RIO N 8 
(0 Order on whether under S 47 

S 47 N 71-1 

(ii) Whether applicition for execution 

S46N4 

(c) Certificate of result of execution by trans 

fereo Court S 41 

(]) 1 oimol certificatiou necessary S41 N 2 
(ii) Result — Jurisdiction of transferee 
Court IB determined S41N1 

(ill) lie transfer of dcciee to same Court 
once more — Effect — Keviral of pnor 
attachment by such Court 8 42 N 8 
^iv) SVhen such Conit can get baek decree 
and proceed with exocutioa 3 41 N 2 
(v) Whether and to what extent puts an 
end to jurisdiction of transferee Court 
&42N3 

(d) CiTil and revenue Courts decrees of 

(0 Whether decrees of one Court can be 
seat to other (or execution S 39 N 6 

(e) Decree passed by Court in Native Slate 

O 21 R 4 N 1 

(i) Transfer of for execution to British 

Indiau Courts — WbcClier latter Court 
can question jurisdiction of Court 
passing decree O 21 R 7 N 4 

(0 Effect O 21 B ON 1, 0 21 B 7N 2 

(g) Essentials 

(0 Transfer for a limited purpose — ^Vali* 
dity S39N3 

(ii) Transfer to be of the whole decree 

8 SON 3 

(ill) \\ hether transferring Court need con 
sider whether the decree is capable of 
execution 021R6N1 

(b) Failure to taha steps for ezoeution in trans 
fereo Court 

(i) Madras practice O 21 R 5 N 1 

(i) Foreign decree, transfer of 

(i) hot oxocution in Presidency towns 

0 3in4Nl 

(j) High Court transfer to 

(0 Transfer to High Court — Procedure of 
Uigb Court 0 21B9 

(V) Jntertm attachment )«fore decree Is trans 
ferret! S 46 and Notes 


Execution — Transfer of decree to another Court t« 
execution — [Contd ) 

(0 Orders of transferee Court appeal from 

S 47 N 30 

(i) Provisions as to S 12if S 

(m) Part of decree, tiansfer of 

(i) Transferee Court, whether can refmt 
to execute SiJXl 

(n) Partial execution by transferee Court 

(i) Application for further execution vrbt 

ther can bo made to such Court witl 
out fresh certificate of transfer froa 
transfoior Court S42N3 

(ii) Partial failure of execution— Wbetier 

transferee Court must return case ta 
transferor Court 3 42 NS 


S39NI 

(lit) Jurisdiction — Territorial— Transfer of 
decree to another Court for exoeotiM 
whether obligatory many case S39N! 
(iv) Transfer made without 

(p) Powers of transferring and transforM 
Courts S43N1.8,021R10N5 

(i) Legal representative order relating w 
(fl) Application for execution agaio*' 
legal representative, 

Court to be made 0 21 B 22 N il 

(b) Death of decree holder or jusg* 

meut debtor subsequent to trial 
for — Application for briugiag®® 

record legs! reprosenUtiycs » 

which Court to be maaeSWni 

(c) Power of transferee Court— 

cution against legal repre«eot> 
lives of judgment 

(ii) Power of transfereo Court to qucAu® 
jurisdiction of transferor Court 

S33N8,342N* 

(ill) Stay of execution powers as to 


bo ordered 
(b) Transferee Court P0"6*;fL.vS 

0 21B2BN1. 04lB6f; 
(0 Power to release from j 

or from attachment r«° 
jng application Jo' 
exocntion ‘ 

(iv) Transferee Court^ jj'n” *0 21 B 9 * 

(a) Execution by transferee 

(i) Power to entertain PP 
tion for execution hj 
fereo of decree „ ,g q D 
S33N8.021B1®^^ 
(,.) Power to give 

application forexocutic 

transferee jj bj 

|i) Power to uiue nolic« 

cause against J I‘ 
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Execution — TrdUc(>^r ot dicrco to luoibcr Couit for 
execQlioo — I’owcri of lt&D:.ferrini; and It^n^iei-ee 
Ccjrts— Transferee Co irl. power? of— (Cnit / ) 
irHVivrr/f-iiif mil 

Til-xecutiou again' propetlx 
\ruhm juri'juuon of tnu» 
iiiituii;; Coart whether 
portiiitsiUr S 3J 7 

III Jii'-i'ji tMii of triiitferee 

louri h w snntmues 

S4J >. 3 

lull I imitaiioii ))cto< wholhor 
eaiitede idcd b\ Court to 
whi li d».srce is 'lUt for 
1 \crnlioii s 4i K 1 

1 1 Obji II n to evoculnbiJttV of 
dt rie il lau l>e raided lu 
» art 10 which dcvfco >s 

iriiislcrrc^ S U il 53 

I I fa allow set off of cross 

• dc rc^s 0 2inidKd 

\M| ToaUv U ralir> of lUdfimont* ‘ 
dcblo- 0 2JK 4827 1 
< 1 II ) To cntcctaiu smt to >cl aside 
lo rce on grouud of fraud 
S 50 50 

I iMllo sraot leave (or cvs.caUoi> 
of decree against a icrsoo 
as member lu a firm 

0 21 U 30 K 3 
(i/l to lecord satisfaction of 
Uc rcc out of Court 

O 21 It 5 27 IS 

la) To tr> suit (or injuoction | 
restraining caecutioa of 
decree SOON 20 

(t) Transfcriog CoorC, ]>3nvr of S 10 27 1 i 
(n] Alatlett that can bo detcitnined I 
b) transferring Court it uino ol 
traDsUr OllUoNl i 

tf ) Order of tcansmittiQg Court bind [ 
JDg OB iraijsicree Conit I 


*' 'Coast m2 27 T 

(vi) (Jiticcifaiieeiis) 

fo) AttachaacnV of dccceeiu vvecotlon, 
which Court can order 

O 51 U 38 N 6 

f 


log Couit — PuUiabnieBt, powers 
of S42 

(d) Obieclioiig as to osecutabjlUj of 
docrco— Proper Court to decide 
» 39 N 17 

(q) Precept, ishue of S 46 N 1 

(i) Transfer of decree lo Court making at* 
lachment under pieccpt issued by 
transfcrting Court S 46 and Kotee 

(r) Procedure 0 2l BO 

(i) Ceriidcalo of non satisfaction — Con- 
teals of OdlBCNl 

(li) Certificate of non satisfaction, (ailote 
to send— EHect O 21 B 6 N 3 

(in) Court in another jirovince S 40 


Execution— Transfoc of ducreo to another Court for 
execution- Procednto— (ConfJ ) 

(la) Documents to be 'ent by transmitting 
Court 0 21 B 6 N 1 to 4 

(a) 3Iodo of transfer O 21 B 6 

(ii) Necessity of sending actual decree 

S43N3 

(aii)NotiLO to judgment debtor, whether 

necessary S39N17 

(rm) Of transferee Court 0 21 B 7 

(lx) Order for transfer — Vbsonca of formal 
order — Effect 0 21B6N3 

(\) Presumption as to compliance with pro- 
cedure 0 21 B 6 N 3 

(xi) Trausfci of decree for execution in 

presidency towns 0 21 B 4 

(xii) Transfer to District Court— -Procedure 

bj such Court O 21 R 8 27 1, 2 

(s) Small Cause Court, decree of S 30 N 10 

(0 Vpplicability of provisions to 

O 21 B 6 N 5 

(ii) Decreo of Midra» Presidency- Small 
CausD Court, transfer oi to Mofiussil 
Muosif s Court— Law applicable 

S42Nfi 

(ill) Decree of Presidency Sceall Cause Court 
— TrausUr to c2C} e:r>I Court— Liosi 
tatioii— 12 years' rule— Applicability o£ 
S48N2 

(t) biuall Cause Court, transfer to S SO N f) 

(i) Transfer for executiou in Presidency 
towns— Powers of Small Cause Court 
111 PresidoDoy Towns lu executing 
transferred decire 0 21 B 4 N 3 

(u) Striking off of eiecutton petition by trans- 

feree Court— Effect S 43 27 ^ 

(t) Subsequent satufaction of decree 

(0 Transferee Court S 42 N 1 

(w) To what Courttrausfercaubomade* S 39 N b 
(i) Court m foieigu territory— When decree 
may be traasfered to such Courts 


(he Code S 38 N i 

(tj) Whether decree can be transferred lo 
two different Courts, at the same time 
S sa N 10 

(s) Transfer obtained by misrepresentation 

(i) Transferee Couit, if can refuse (o exe- 
cute S45N 1 

(U) Validity S 39 N 8 

iy) Transfer of oxeculion proceedings 

(i) DisUbctioa between S 39 and S 24 

S24H3 

(ii) Whether permissible S 24 27 6 

(s) Transfer to subordinate Court S39 

(xl) What can bo trai slcrred 

(>) Apphcabiliiy of provisions of fo 

transfer of decrees of TiJ)ag6 Court 
under Madras Village Conrie 
\ct B 39 Nil 

(ii) Award filed under Ulilration Act,B 11, 

if J>e*k.l,o R .10 >I It 
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Execution — Tiinsfcr of decree to another Court for 
e\c ulioii — What can bo transferred — (ConfJ) 

(ni) Award under rules frimcd nndor 
Bombay Co operative Societies Act 
S 43 whether can be transferred 

b39K3 


{7'>f W hca can be made 

(]) Situation of property outside jutisdic 
tion S17N8.S39N7 

(n) Duty of Court to transfer decree 

S39N7 

tin) attachment of money m custody of 
Court in another district — Whether 
transfer of decree nc^essarv 

0 21 B 52 N 1 

(i%) Cases in which transfer can le made 
S39 


(\} Judgment debtor having properties 
within the jurisdictions both of Court 
passing decree and another Court — 
Transfer if can be made only after 
exhausting properties within jnnsdtc 
tiou £>30N7 

(\ i) Judgment debtor reaming outside juris 
diction S39NG 

^Mi) Jurisdiction— Territorial— Court piss 
ing decree subsequently losing juris 
duUoD o\er propert} sale or delivery 
of which IS ordered by the decree— 
Transfer oi decree S 39 N 8 

'mu) I’owcr to transfer where decree can le 
satisfied from properties within juris 
diction S39N9 

(ix) Residence beyond jurisdiction ofjudg 
moiit debtor s garnishee S 39 N 6 
(n) Transfer of decree only to enable decree 
holder to share in ratcabledistribulion 
— \ alidity of S 39 N 2 

(xO^^hen and to what extent transfer is 
permissille S39NS 

—— \ ahalal 

(i) Whether frcab vehalit cece sarj forappear- 
ance of pleader lu 0 3 B 4 N 17 

When may bo ordered 

(a) 1 secution before asceitainmout of costs— 

W Leu permissible S IIS 

bro also Coiti — FrecuUon cf ilecrrf before ascer 
fainuenf of costs 

Who cau apply S50N3,S5lNb 

O 21 B 10 N 2 , O 21 B 1C N 3 4 

fa) Benamidar 0 21 R 16 N 6 

(b) Commissioner S 151 N 2 

(c) Docreo in favour of several persons — F>ccu 

tion whether may be on behalf of all by 
some O 45 B 15 N 2 

(d) Executing Court s power to question right 

of person whoooname is on record to execute 
S3SX8 


(0) hor execution of attached decree 

O 21 H 53N7 

(1) Husband of decree holder O 22 B 7 and Xotes 


of 


Execution — Who can apply —{Con/cZ ) 

(t) Transferee of property covered by decree— 
Whether can apply S 146 N J 

—Withdrawal of proceedings 

O 21 R 57 N 2 , O 23 R 4 N 2 
iice alto Wtlhdiawnl 

(a) Effect 0 23 BIN* 11 

(b) Application for — Withdrawal of— Without 

leave of Court— W hethef bars fresh appli 
cation 0 21 R 10 h 1 


(e) Right of decree holder to withdraw 

0 23 B 1 N 11 

(f) A bethel permission of Courtis necessary 

0 23 B 1 Ml 

Executive Council 


^ Govt ofind Act S HI 

Executor 

Ste alto Will, 

Probale , 

beneficial owner, right of — To sue m resre®^ 

deceased’s property ® ^ » X- 

— Decree agamtl Jioir far binds persons socteedinj! 

to«t«5 siiifo* 

—Decree against liability of 1 eneficial owner 

* 0 31 rim* 

Desonicl 0 81B2N1 


• 03i«- 

——Suit hy or against— Bonefioifincs—W 

be made parties ® "J o , 

Suit by or against— bocessary parties 

■ Sait ly or against relating to mortgage of F® 

perty covered by will — Beocficunes “^*1 « ^ 
whether necessary parties to suit 0 S* ‘ 

What property vests m— Property j* 

vivorship ® \ ij' 

W hetber can sue as pauper O 33 K r 

Ex parte decree ^ 

Appeal 

(a) Application to lower Court t® x ij 

crw-Dismissaf ol-Ellect S 00 

(b) P fleet of — On proceeding- m IJ 

to set aside decree ,7 or N 12 

(c) W hether appealal le ° ^ ,, j* 

(d) ^»»nr/e decree in oppcil ^ . 

w u««5 H-x-i ■« M 

(f)lWr'*of ajpellate Court to 

prietv of proceeding ,? j > J' 

(h) iKsaVot decree in- hoieral 

Some of them allowing decree I® '’® 1^ jj 
ex i>arle against them— \\ hether en 
cree can 1 o reversed in appeal l^y otner ^ 
Icndanls O 41 H * 

(i) Sotting aside ou sufficient causc_ 


—Costs whelher pB 


% 41 R H M 
ntiff dlsentitUl to S £5 • ' 
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Ex pxrle de«ree — (r< iihl ) 

— E^^^.utlon of 

>raud Jn ol ttmine <3oi roc— istav of execution 


-^Fitiu- Decree— V\ hrilier rx j-utx <lo<rcciaH !« 
piiSC ! ag iHi't fitiii O U 11 13 V 20 

— ■Meaning ct 

(\t FKm ion lispo'iiu of mil unJir O 17 U 3 
on 113 \ 7 

(i JuJgiiciit 111 a'lr) pi>'C<l in nl >cnce of 
lurta —I Hot t Vih 2 I’ 1C N 2 

- Minor dci rc< >caiii‘> Remc li’* of defciulanf 

O J 11 13 \ 20 


- / ft JUlllC^I I 

Ve al* 1 «•» ;u<lif if i 
(a) Ifox\ far rr« jiuhrat > 

(!) \\ bclbtr rx I , I, 1. r. L 

jii fievif 1 
• luivien of 

- ' “■siting 1 ide 

Vc <11 I J< l> •>. /(MI I <t 


s 11 \ 10 

R*13 N 12 
S9fi S 12 
09 R 13 
if. 


(11 Appeal 09U13N29 

(i) ippli moil for lUjciUoii ftf — Apical 
from - I'oxxcr . ( apixlhio Court to 
treat appeal a* oue froiii ft ixirit dc 
ircc lul decide <. tie hinllc 

O 11 It 23 V 18 
HI) tiplKJlion for '■ctDiii, aiidc — Ri’ 
inisial for default of — Rcfutal to «et 
a>idc Jisiuiisal for default oI~^^l>o 
ther appealaHo S tll^ 7 

nil) i'.r ;<ar/e doerco in an-eal — Re»pon* 
dent s risLti to set aiido 

0 41 RIO 2.0 

m) nc.toration of appeal - Mben appeal 
can be restored 0 41 R 21 N 1 

(t)>/ /Kir/c decree in apiieal — Setting 
aaide of 0 41 U 21 

(ti)2* iMirlf preliminatT decree — Final 
decree passed — Order icfusing to set 
aside et jnih ptehminarj decree — 
tppcal from order, srlietber batted 

O 9 K 13 N 20 

fill) Order as to setting aside— \\ belbcr ap- 
)«alaf>le 0 9 B 13 N 29 




' Seb 2 F 21 N 15 
(s) Order setting aside whether caiile 


Ex parte decree— Setting aside — Ipplication for »et 
tuig aside decision on when operates \a leijuthcnl i 
—(Con/d ) 

(i) tiesb tikalat whether ncccssarj 

O 9 R 13 N 11 

(ii) Nature of— W hetlier application is one 

111 the suit 0 9 It 13 N 2 

(ill) W hether npplicalion lor re heating 

0 9I113N i 

(d) I>3r to selling aside 

(i) Appeal from ee pai le decree— W hether 

bars ai plicAtioii to set aside decree 

09E13N 10 

(ii) \\ hether barred by rejection of applic i 

tion to defend suit after it was do 
cUreJ er piii/r 09U7N1 

(in) \\ hether the fact that decree has been 
satisfied disentitles defendant from 
appl}ing to set aside the decree 

0 9B13N 21 

(e) Conditional ordor 

(i)i’ip(irfc decteo in appeal — Setting 
aside ol— Tower ol Loutt to tmpo»u 


payment— J xtension of time 

S 14S N 3 

(ix) Oo security boinggireu for performance 

of decree that miy bo passed at lo 
hearing- Slode of eaforeing saeuritT 
SI45N 3 

(x) On payment of cortaiu sum xrilbiun 

period fixed— Time, xxhethec cau lio 
exteuded SI18N2 

(m) Pa) men t of costs ordered ait condition 
—Failure to pay— EfToet 0 17 R 3 N 0 

(f) Court to which application lies 


0 41 R 17 N 8 

(ii) Appeal from— hether trial Court can 
eotcrtain application to set aside ft 
laife decroo 0 9 R 13 \ 10 

(ill) tz 2 <aife decree passed in appeal— \p 
plication for settiug aside — To xrhich 
Court to bo made 0 41 R 21 N 2 

(ix) Application for to xxhom to be made — 
Successor of Judge 0 47 R 2 lx 2 

(x) Conrt xrhich cau seb aside — Court to 

which basincss of Court parsing decree 
lx trausferrod— Whether can set aside 
8 150 N I 


(u) Applical ility of O 9, U 13 to decrees ‘ 
passed under rules other than those I 
in O 9 O 9 R 13 N 0 ] 


«:ch2P20NI2 j 

(v) To consent decree O 23 B 3 K 23 

({) Application for sotting aMda, dcmiou ou. 
when operates as TCtjiuUcali S IX N 93 ' 


(ti) \\ ben appeal is leudiug sgaiust tlio 
decicc, to xrhich Court to be made 

b JCN 2 12 . 09 E 13% 10 

(g)l>ut} of Coart to sot aside xxhcu |rn[er 
grounds are made out O 9 R 13 N 1“ 

(U) Effect of 09RI3N2 09RI2\>j 

(i) Setting aside )>v suit, ulTcct ol 

091s r. N 12 
{«) Compiomuo eutcrcl iiitoUfiro 
tho ex dc,Et:C— Edict of 

‘ r d 21113 Nil 

(i) Final decicd lor forcclosucu 

ti) Passed ex pATh. 0 U 1, t N 7 


C. r.O 421 L 12-j 
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Ex parte decree— SettiDg aside — Final decree for 
foreclosure— (Cojifd ) 

(ii) (ITtsceffaneous) 

(n) Asaigomcnt of ex parte decree to 
third persou— Setting aside of 
decree on application against 
original decree bolder alone — 
Wbethci binds transieree of 
decree O 21 R 16 K 11 

(t] attachment under decree aubse 
quent to setting aside — Attach 
ment illegal 8 33N5 

(c) Decree set a<ido pending appeal 

against it — Efiect on appeal 

S96N12 

(d) Setting aside sale under decree 

S 151 K 2 

(/') 'Whether defendant can after 
vfatda rMse objection as to non I 
joinder O 1 R13 N 2 I 

(/) Whether parties can be added 
afterward:, O 1 R 10 N 32 I 

(]) Grounds lor 0 9R13N17, 18 I 

(i) On ground of absence of declaration by 
Court of due seniee of summons on 
defendant where it was alleged to | 
bare been served by adlxture on bis 
dwelling O 5 R 19 N 2 

(u Circumstances not justifying subs I 
titutod ecrvicc of summons 

0 5 R 20 N 2 8 j 

(ill) Decree being obtained bv false or 
perjured ovidencQ 00 R 13 N 12 j 
(it) Fx parfe decree against firm grounds 
for setting aside O30R3N9 I 

(t) Ex parte decree m summary suit on ' 
negotiable lastrument — Suflicieot 
cause for setting aside 0 37R2N7 
(vi) Pleader s absence S 115 N 12 

(tii) Suflicient cause for non appearance i 
wbatis 09R13N19 

(viii) Summons not being served on defeo 

daut through the Lead of the oflice in I 
which lie 1$ employed— Whether a 
good ground O 5 B 27 N 2 

(is) Setting aside— Want of due scrvKe of 
summons O 9 B 13 N 18 

(>i) Whether fact that defeodanthiiew 
of the suit disentitles him to 
relief O 9 R 13 N 18 

(t>) Onus of proof O 9 R 13 27 18 

{* 


(V) Inherent poll er S1512T2 

(i) application under O 9R 13notrcsot 
ted to — Whether decree can be set 
asido under inherent power S 151 N 1 
(li) i' X port# decree on basis of retara of 
summons tu different suit— Inherent 
power to set aside decree S 151 X 6 
(lii) Ex parte final decree in mortgage salt — 
Inherent power to set aside such 
Jeerce* 0 31 K 5X11 


Ex parte decree — Setting aside— Inherent jicwer— 
ipontd ) 

(iv) Personal decree for mortgage money 


0 41 R 21 MO 

(ii) Where summons has been served by 
substituted service O 5 R 20 N S 
(m) Modes of S 9 X 62, S 152 N 2, 0 9 R 13 N S 
(i) Decree against minor defendant— 
Remedies 0 9 R 13 N 20 

(u) Remedies opeu to defendant 

S 96 N 12, O 9 B G X 3, 0 9 R 13 N 9 
(ill) Remedies whether concurrent 

S 96 X 12 , 0 9 B 13X9 to 12 
(ii) Whether Court can set aside decree of 
its own accord 0 9 R 13 15 

(o) Notice 

(i) To opposite party 0 9 B 1* 

(ii) To pluntill— iailurc to 

(ui) Whom to be given O 9 B 11 N 1 


(p) Parties , . 

(OXame of deceased plitinliS instead o 
his legal representative stated— 
-Whether fatal ^ . 8 IIV*,: 

(q) Review 0 47 Rt 

(i) Rejection of— Efiect — hetber apph 
cvtion for review is barred^ g B 13 Jf 9 

(r) Right to restitution c t n M 

(i) Applicability of S 144 814 

(ii) Right of defendant to ***^‘*“*g 5 

(ill) S 


* • S 141 A » 

(s) Several defendants « 

(i) Decree tx parte agimst ^,,39 

merits against others— Setting 
vs against former whotbor o^ra * 
benefit of others 0 9 R * 

(u) In favour of one defendant. " ' 
enures to the benefit of jj v, jj 

(ill) Where there are sovoral 
soma of whom alone 

(l) Small Cause decree — WJiethcf can ^^,^4 

(u) Stage at which application lies 

(i) Di»mi8»al of appeal from dcerM j, 
ther thereafter n oN I 

set aside ‘ rtr 

(11) Dismissal of ecoml ir 

decree - Whotber Shcreifter tb* . 

cteo can te set aside Q * 

(ill) Whether after appeal from il 

been disposed of 

(iv) Whether after decree If 

OORIS*'*’ 

(v) Sun lor ® 
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£s p«rlc decree — bcUuig I'ldc— "bun for — [Cont4 ) 

(i) VpplicatioD for setting ft'ido deem rc 
^cted—> fleet — Whether «uit to set , 
aside decree on ground of Iceud la [ 
barred 09R13N12 ' 

(ii) 'MamtalD3b|]lt^ S 96 N 13 

(lii) Maintainabilitr of suit to set asido ex 
jkirfe personal decree against mortga 
gor OSlRCNia 

(n) When lies S 11 N 19 

(ri W bother liCa on gtouud that notice of I 
per-onal decree lu mortgage suit was . 
not given to judgment debtor before I 
pas-*ing dei.rce 0 34R6H19 

<vk) Sumoiarv suit on negotiable instiumeut I 
Decree in O 37 R 3 M 7 

(x) ^\ho can apph OORI3N15j 

<i| 1.T ;or(r Jccrct vgiiiikC tirin 

09R13N26 

(iij Legal renccscotatiic of defendant 

is UGN 2. 7. d 09R 13N1G I 
(ill) Minor not represented in suit bj guar 
dun O 33 R J N 5 

(it) Transfcrco of iirnpcrlv covered by decree 
prior to suit S llG N 9 

—Several defendants 

(a) Decree ir /lortr against some and contested 

as against others— Procedure 0 9 R 11 17 1 

(b) Decree er piarfe against some and on menu 

against others — Setting aside asagaiost 
former whether operates in favour cl 
others also 09R13 

fe) Some appearing and others not appearing — 
Decree agaifijt defendant— Eflcct 

09R111I1 

(d) Whether one alouo can apply to set aside 

O 9 R 13 N Id 

When can bo passed 0 9 R 13 N 6 

(al Whether can be passed after nrtlten slate 
laeot has been tiled O 9 R 13 N 7 

(b) Whether can bo passed at adiourned bearing 

09B13N6 

(c) Whether can bo passed beloro returnable 

date mentioned in summons 0 5 R 6 N 1 
Ex parte proceediiiEs 
— '—Costs of 

See . Costi~-Ex parle proceedinjt 

Ex parte hearing of Privy Council 

See Prtcj Council Appeal 

- ■Procedure in O 9 R 6 N S 

(a) Case whore defendant is ex parte — Framing 

of issues 01gR3N3 

(b) Duty of Court to consider interest oi absent 

defendant OgRGI73,09RUNl 

(c) Ex parte hearing of appeal— Error id order in 

appeal — Itesponeibility for 0 41B1GR1 

(d) i.a parfe hearing— Duty of Conrl to give 

judgment on merits — Duty of appeUata 
Court OilR17K13 

(e) Ex parte bearing— Logal practitioner, duty 

of bringing to notice of Court jidvecso as 
well as favourablo authorities O 3 B 4N13 

(f) Interrogatories, if can be delivered toe«yiar/e 

defendant OllRlNll 

(g) Issues, whether necessary 0 14 R 1 N 2 
fh) When allegations in plaint to be held to bo 

admitted OdR6173 


Ex parte proceedings— (Coxfd ) 
Restoration 


of appearance of defendant ordered to ap 
pear m person — Restoration, whether can 
bo ordered O 9 R 12 N 2 

(c) Defendant appealing on adjourned date and 
showing cause for previous non appearance 
—Procedure O 9 R 7 

sale 
aver 
N24 

■ ■ ■ whe 


0 17 r'2 N 7 

(0 Order declaring defendant ex pat te — When 
may be set aside 09B7N2 

(g) Order declaring defendant ex parte — Right 
‘ ■ N1 

io — 
N2 
ap 

■ N2 


, SHIN 2 

(L) When defendant may be heard after suit 
Was declared cfparfe OOR7 

•—When Court can proceed »x p ulo 

(a) Defendant ^peering and ashing for tiao — 

Whether conrt can proceed ex parte 

09R6N6 

(b) Failure to appear at adjourned bearing — • 

Power to proceed ex pat U 0 17 R 3 

(c) Order declaring ex parte — Iti what oasej 

non appearance does not entail prooeediogs 
being declared ex parte 0 17 R 4 N 4 

(d) Order for discovery — When defence can be 

struchout . D 11 R 21 N 1 


mply 
R 21 

R 11 


(b) Whether Court can proceed ex 
because defendant has not 
statement 

(i) Whether may bo taLea, where 
been sent by post 
Cxpungement of matter 
See . Practice 
Extension of time 

See Time — Dxfensioit nf 

Fact 

Fact — Isaue of 

See also Issue 

Question of— Meaning of S 100 N 23 

— Inferenco of, distinguished from inference of law 
Ss 100 d, 101 N 23 

Issue of— Res jadicata as to S 11 N 9 

>[ixed question of law and fact— Meaamg of 

SUN 10. 6s 100 X 101 N 23 
- —Notice to admit— When may be given 

012R4N1 


09RGN2 
parte merely 
filed written 
O10R3N1 
summons has 
O 5 R 10 N 9 
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Ferry 

Right of— Sait relating to right u ciTil soil I 

S 9 M7 j 

Final decree I 

Sii if 0 Dcoce — PreUmtiianj ami Jinal , 
Moitgaje 
iyj'cdl cic 

Meaning o£ S2(2) 

(a) Moie than one fin il decree in game suit if 

can be passed S 2 (2) N 11 

(b) Tito uaTs in which a decree may regarded 

IS final S 2 ( 2 )M 1 


faulting 

Firm 

Sffl 

Carrying 


Firm — iCoiifc? ) 

Decree m faiour of 

(a) Disclosure of partner s name— I>eces»)tT of- 

In eACcutioii 0 30 R 2 M 

(b) Whethcrand when joint decree 02llll5\ “ 

(c) Whether payment to one of the partners 

will saiisfa the dccreo 0 30 R 1 R 1 

Dissolution of— Salt I a or against firm whether 

can bo brought after dissolution 0 30R 1 N 10 
Foreign fiiin 

(a) Grant of teinporarj injunction in faaourof— 
Desirability of imnosiug terms 030 B2 N 5 


lower of Court to impose fine to compel atteu 
dance of person summoned S 32 

•When can be imposed on person summoned dc 
faulting b R 1 


Sffl <iJ» Fait icrs? ij 
•Carrying on business 

(a) Carraing oii busmens in British India tests 
of O 30 It 1 N C 

(h) Place of c vrrying on business— What i 

O^OR3^0 

•Coutiact by— ^ alidity O 30 R 1 N 3 

•Decree against 

(a) Binding nature of 

(0 On partners O30R1M1 

(n) Persons bound by O21R00 

(b) 1 fleet O 21 R 50 M 

(c) 1 aecutiou of decree against 

Vp af» i xeention 
(i) tgaiust whom may be executed 

0 21B50 

(u) Decree against partner — Execution of 
—Against his share in the business— 
■Mode of O 21 B 49 

(lu) Execution of decree in suit against 
disseised hrin O 30 R 3 N 2 

(is) Liability to be proceeded againstnnder 
decree against him O 21 11 50 \ C 

(t) Mode of execution O 21 B SO 

(si)>iotice form of 0 30 Bo 2s 3 

(sii) Issued to person — Xerson appearing 
and admitting to be a partner of 
firm — Whether plea that decree is 
not binding on firm is open to him in 
LXCcutiOD proceedings O 21 R 50 N 'i 
(slii) Power of Court to determine liability 
of person not tguiiug is pirtncr in 
ouit O 21 R vO 

(d) Liabilits of p irtner 021Iio02so 

(i) Deceased members of firm — Lial ilitT of 
their prieatc estates 

0 30 R 1 N 11 O COR J2« 2 < 

(u) Nature and extent of 0 30 RON 4 
(ill) Personal lialalits of partner 

O31B50N1 OSORINl 2 0"ORCN1 | 

te) \ alidits of- Decree ngaiust hrm i 


(b) Whether one leison can constitute a brm 

O30R10M 

(c) Finn, sshether person 0 33 K 1 '» 1® 

—Minor inetilor of 

(a) Suit by or against- hirm including mm®' 

member — Reierence to arbitration— "he 
thcr retjuiies sanction of Court 030 KI 

(b) Suit bs or against— Liibilitv of minor put 

ner 0 30 lU ' * 


(c) Suit by or against firm includiDg 

member— tppheabilit) of 0 32 OOORl'* 
fdl W Im tin Im menilicr of the corporation^ 


— Ucceiser for— Powers of 0 40 111 '' 

—Suit I \ or ataiost 

(a) Appeaiance of partners _ , . 

(i) Appearance of partners msuil— 
to appear— Decree against firm n 
fault of apiearauce 
(ill horin of 


" O 3 rv - • 

(v) Ru les as to rippo irance of \ l 

(ti) Summons Seraico 

when need not appear ^ 

(mi) W hether partners can » e t 

ajpear in i-«rson OOB* 

(b) Ippearancc uuuBC protest j 

(i) The rights of such ler on 

(iij I flcce of irote«<cd aS J 

(i.OWUcilL.rLo i... ine 1' " 'S| 

hrui , ,i.f- 

(u) Person dcming hi* pirtuusli J 

thcr can file wr tten ^ S i 


ferenci— Ltle..t — lower of executing 
lourl to 'lue^tioii laliliti ofdcer*,e ■ 
S 13 N S ‘ 


(c) Cans,o of action riTO R I ' ! 

(OIu whom rests ,» ri it •O''* 

(d) CoHutcrclaim 1\ defenJaut 

(e) Death of jarli or 

(i) 1 (ore suit — 1 Ifo t <10.1 It s'** 

O-'ORlM* 14 

(iijPcalUotiolc 

till of suitagaiust the J 
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— 'sml U or agaiD'l — iVath •>! partner — 
n( I ) 

(ill) l\(c.iscJ ptrluir— Lc^al iei>rc»enlati\e 
1 — mil lul ill ties of 

O ^ U 4 M 

(iM lioi-ea cl member f lini»~His piirato 
estate "lien 111! le O 30 R 3 X 2 
(0 sju 1 1 or igainsl -T’e rec in 


li) In " lio&e nimc to lio I iS'cJ 

O 30R 


N 4 


I>e»i.rii tioii ot tirm 

(lit hange of |urtuci — I lie t O 30 R 1 N7 
(b) Di-ulosure o! names 

(1) Lompolaion of O 30 R 1 

(ill III lo'Ure "lien not no e«*ara 

O 30 U 2 \ 2 

fill! 1 fleet of lueomplclodistlosute or wrong 
deilaration O 30 R 2 N 2 

I Ml Him loijre of names* and sildfrasca 

O30R2 


I'lUiglit of JcfcniLiiit to (liscloaure o^ 
name# of iiattncis 0 30R 1 N 7 

(m) statement of names auj acldressos ot 
pariuir, O30RIX12 

Mii'staa of I ro vclings— On fatiure to dis 
lo e O 30 U 2 

(Miilbuit instituted M partner* of— 1 resli 
leslatalion of niincs ol parlneis — 
When should such declaration lo 
made— Lumtalion O SO R 2 2s 2 
li) turn "hetlicr eau sue in / 

' ' O 13 R I N 10 

(j) 2 otuin of O 30 R I X 8 

(ii Suit la oil iconiieson note— Forum 

O 30 R I X 9 


(kf Suit in name of lirni 

(i) I Sect of Iringiiig 

(ii) lorm of 

(in) In nhose name >u 


O SO R 1 X 1 
0 30 U 1 X 3 
lit to )>o I rought 

O30R1 


(is) When maj labrought in Urm name— 
Partners eacrsing on busmesn m 
Dritish India O 30 R 1 N C 

(I) l<suc a* to person beiug a partner 


(m) Joinder of parties 

bee nlso Parties — Necemry an I projer 
jiarltes 

(i) Addition of new parties O 30 K 1 X 7 

(ii) Death of partner— Xocessitj of joining 

legal represcntaliaea 030R2X1, 
O30R4 

(ill) Libel made against firm— Who shonid 
join as plaintiSs 0 30 R 1 X 7 

(iT}Jomder of legal representative of do 
teased i ittiicr- Principles 

0 30 R 4 X 1 

(^) Proper and neccssar) parties 

O 1 R 10 X 15, O 30 R 1 X 1, 7 
(ri) Whether plaintiff tuund to implead 
all members ol grm as defendants in 
suit on contract 01UGX5 


Firm— Suit l»a or against— (Coiifi/ ) 

(n) Suit b\ or against — Limitation 

(i) Dissolved firm — Date of — Which 
IS— For purposes of limitation 

O 30 R 3 X 2 

(o) Jfamtamaljilitj of 

(0 Undivided Hindu familj canjing ou 
husmess "hether is entitled to sue as 
firm O30E1N1 

(ii)bmt letween firm aud one or more 
partners therein— W hen lies 

0 30 R 9 X 1 

(ill) Suit between two firms having com- 
mon partners-W hen lies O30R0K 1 
(la) Suit lietaaecn two firms when all mem 
tiers of one firm are members of the 
other firm also— W hether lies 

O 30 K 9 X I 

(a) Suit b> soma paitncis roaideut m hos 
tile eountra, whether maintaiu 
able b 63 X 3 

(vt) Suit in the name of dissolved partner 
ship when Can be brought 

0 30 U 1 X 10 


(p) Xoticn 


I 


(i}0ii judgment debtor as manager — 
Eltoct 0 30 R 5 N 3 

(it) Summons— Xotice in what lapacitj 
summons la served— Form of notice 
0 30 U 6 X 0 

(in) To produce documents— Whom to be 
given 0 11 R 15X0 

(iv) Summons— Xotica to be given stating 
3U what capaeit) the person is bcived, 
whether as pirtnor or manager 

O30HS 

(v}Summous statements as to iii what 
capaeitv manager or partner, person 
IS served- EITcct of not informing 

0 SO R 5 X 1 

(<|) Person carrying on business m firm name 
(i)iitmwith sole proprietor — Pnadplo* 
0 30 R 10 X 1 

(lO One person carrying on busine* m 
name o{ firm on behalf ot partnership 
—Form of suit O 30 R 1 N 2 

(in) Person carrvmg on bUMncaS in name 
other than his own — I’roeeduio 

O SO R 10 N 3 

(iv) ProcGdaro in suit U 30 R 10 X 1 

(v) Single person— Carrjing on business m 

the name of v firm— Form of suit 

0 30 R 1 X 2 

(vi) W hether aud when evu bo sued 

O 30 R 10 X X 

(vii) bait against film with sole piopnetor 

— Uusincss carried on within juris 
diction b' person resident abroad — 
Principles 0 80 R 10X2 

(vul) Suit agaiast lersou carrjmg on bnsi 
ness in name other than his own 

O 30 U 10 

(k) Whether i>ersoii carrying on basincvs 
in firm name can sue m brm name 

O 30 R 10 X I 


(t) Pleadings lu 


(i) Partner made co defendant along with 
firm— W’ritten statement on behalf of 
firm by whom to bo hied 0 30 U 1 X 3 
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Firm— Suit by or against— Pleadings m — [Could ) 

(ii) Partner appearing individnally — 
^\rltten statement — Effect 

0 30RC^ 3 

(ill) Bales as to defence 0 30 H 6 N 3 

(ir) Subscription — And renffcation of plea 
dings O 30 R 1 K 13 

(t) To be signed and renfied by rrbom 

O30R1 

(vi}^\ntten statement by whom can be 
filed— ^^hetller can be filed by person 
served as partner but appearing under 
protest and denying partnership 

O 30 B 8 N 2 

(s) Procedure O 30 

(i) Applicabilit) of provisions to suit bet 

weeu firm aud one or mote pailners 
tberem O30R0 

(ii) Person suing partner in individual 

name— betlicr can prove bis case 
against defendant as partners 

030B4N1 

(ill) Proceedings in ivbose name to Le 

OSORCb 2 

(it) Suit between two or more firms having 
one or more partners in common — 
Procedure 0 30B9 

(|)^^hethec partners can be sued along 
with firm 0 30 R 1 N 1, 15 

(l) Reference to arbitration OSOBI^I 11 

(u) Service ol summons 

(0 Dissolved partuetship — Service of sum 
mous— On whom to be made— Rules 
as to O 30 B 3 K 2 3 C 

(n) Tune of appearance— Hon to calculate 
0 30 B 3 K 5 

(ill) Service on partner whether sufficient 
05B12N4 

(n)Sait against partners in individual 
names" Sen ICO of summons— Mode of 
030B3N1 

(i) Summons against firm on whom to be 
served 0 30 B 3 117, 8 

(vi) Summons served on defendants both 
as partner and manager — Effect 

O 30 B 5 h 3 

(vii}llr regi'ilcrcd post — To whom to be 
addressed 0 30BSN3 4C 

(viii) Place at which service is to be effected 
0 30 R 3 K C 

(u) Successno services— Effect 

O 30 R 3 ^ 5 

(v) Summan suit against firm— On negotiable 

instrument— Defence— Leave for — Neces 
sity for O 37 R 3 N 5 

First hearing 
See J/fQn»i j 
Fishery 

• Bight of— Suit relating to right of fishery is civil 

suit SON 17 

Flag 

Bight to hoist IS cnil right i>3N82 

Foreclosure 

See ilcrlgaje 
Foreign Company 

- -17 hethet can sue in 1 ruish ludia :» 63 N 1 

Foreign Corporation 
bre Corforalton 


Foreign Court 

— Commission by 

(a) Commission, is«ue of — \t instance of 

0 2S B 12 to 22 

(fa) Provisions as to S'S 

—Decree of 

(a) Adjudication as insohent by foreign Court- 

Effect — Prior attachment — By BtitisL 
Indian Courts S G1 h 10 

(b) Execution of 

See Execution 

(c) Execution of — Transfer of decree for execu 

tion in Presidency Towns O 21 R 4 K 1 
—Execution by — ho power to send decree to foreign 
Court for execution S 151 N 3 

— Instances of S 2 (5) , S 14 N 3 

(a) Coart of Political Agent at Muscat SIONC 

(b) Instances of what Courts are and ate not 

foreign Courts S 2 (5) h 1 

(c) Privy Coiuicil whether foreign Court 

^ ^ S14h8 

—Jurisdiction of S 11 N 0 to 13 

See also Jurisdiction 

(a) Usnrpation of such jon«dictiou bv BntisU 
Indian Court-Objection when toberaWn 


S21N9 
Sll 
S 18, 14 N 12 


(b) Pte emption as to 

(c) Submission to 

Proceedings in „ ... 

falSmtin- power of British Indian Court to 


&Uh 21 
0 bar to 
10 Expl 
tf ftoai 


i w ww- -a - > . "O 39 R 1 ^ 

(e) A\ hether can lie restrained bv 

injunction OSJitt 

—Summons of 

— -Service m British India— Procedure— Sumwoo^ 

of what foreign Courts can bo v j 

India ^ 

See Etnn 
Foreign Judgment 

See also Foreign Cv irl S U ^ 2® 

Appeal against , >j5 iB 

(a) Decision against international law ^ 

(b) Decision not on merits— Effect S 14 » 

(c) Proceedings m which question can aji^'® ^ ^ 

(d) Enforcement of m British India— jj 

(e) Sait lu Btitish India on same cause ol aeUaa 

—Decree in suit, ciccutabiuty ° 

(I) Sustaining claim founded on ll 

Erllisb Indian Laws ® ^ 

(g) Whether can operate as ret n - j 

British India 

(h) Incorrect view of law— Judgment j5 

(i) Judgment ba^ op «econd or 15 
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Foreign judgment — Eflect — (CoHtJ.) | 

Judgment ^lieu not coaclusixo 

Ss 13 d. 14 ^ 8 to 17 I 

(l) Judgment* of Courts m Nittvo Stales— | 

EQcct S 11X19 

0) I'icsnraplious as to 3 14 

(m) Proceedings in nhicb question of ellectanses 

5 14 X IS 

tn) I’roci^ings opposed to uatural justice — 
Instance and cHect b 14 X I5 

10) Refusal to recognise Rntuh Indian law — 
Eflect S 14 N 14 | 

(pi Service of summon* — Proof of if uece sary 

S 14 X Ij . 

Fridcuce.f S li 1 

— — Esfe-Utioo of 

(a) Applicabilita of S 47 S 47 N 2 

t>) Foreign decree — Lsecution of id British 

India b 44 X 4 

t 1 Decreed Court m Native State — Nolificatiou 
mating decree capable of eieculion in 
British India — I fleet — Objections to the 1 
Mlidit' of decree whether can bo raised ' 
before ererutios Court in British India 

S44X 4 

tai LiecutioD in Dcilish ludii — Objoclious (0 
mdgment ij can be raised before eiccnling 
Court II d to what extent S 44 X 4 1 

vi On British ludiandeccee— Execution of such 
decree SUN2l 

If) Staj of execution of — Ordered — nether 
snit on foreign judgment tnamtainsUe 

S14N 18 

— — i X lartf decree | 

fa) J decree— hethet binds m Lcitisb 

India Ss 13 and 14 X 18 

lb) > £ rarlc decree against def lulting defendant 
—taut 8 14 M3 

(>.) >£ parte judgment whether tetiudietia 

b 11 X 19 I 

— Firm, judgment against S 14 N 10 

— — IrregiWaritv 

fa) Failure to appoint guardian oj litem for 

minor defendant— Eflect 9 11X15 

(b) Obtained by fraud S 14 X 10 

(c) Notice not given to defendant— Eflect 

S 11 Ma 

{d} Omission to dicide issue taised—Eflcct 

S 14 X 15 

Jurudictiou of foreign Court S 14 N 9 to 12 

fa) Coinpetenc) of Foreign Court— Presumptwn 
as to S 14 K ll 

(b) Submission to jurisdiction of Foreign Coart— 
Presumptiou as to S 13 14 X l2i 18 

— Meaning of S 2 (0), B 13, 14 X 3 

(a) Court 10 Native State whose decrees ate 

made executable in Bntub India by Bntish 
Oovernment Notification — Decree of sneh 
Court whether foreign decree in Lritish 
India B4t N 4 

(b) Decrees of Courts lu Xatne States 

A 01 W V 4 


Foreign judgment— Suit ou— (Confif ) 

(e) heu maintainable S 14 N 2 

Foreign Prince 

Jurisdiction of British Indian Courts over Foreign 

Princes S 15 X 5 

-IV belber can bo ordered to give discovery 

0 11 R 12, 13 N 18 
Whether can be required to file affidavit of docu- 
ments 0 11 B 12, 13 N 18 

Foreign State 

Suit by, 10 whose name to be instituted S 84 N 2 

M hen may suo in British India S 84 

Foreign summons 
See Summoiie 

Foreign territory 

British Court in — Decree of — Exccutiou in British 

India S 43 

' —Cause of action arising in— Defendant carrying on 
business in British India— Forum of suit 

820X8 

—Contract made in — Suit on such contract — Tern 
torul jurisdiction of British Indian. Courts 

S20X1G 


of Governor General lu Council— Execution by, 
of decree of British Indian Court 

S 45 and Xotes 

Court IS. established or continued by authority 

ol Governor General in Gounoil- Instances 

S43X 3 

Defendant resident in— Suit if maintainable m 

British India B 20 X 3 

Execution in, of Briluh Indian decrees— In what 

cases such execution is possible S 45 and Xotes 

Property situated lu — Junsdietion of Britiah 

Indian Courts b 16 Evpln, S 16 X 5, C, 10 , 

si7xa 

Properly situated la— Suit for relief respecting, or 

compensation for wrong to— Whether suit lies 
10 British India S lOX 11 

— — I'roWtty situated in hether can be attached 
under precept issued bj Court in British India 
S40X1 

Residence of parties in foreign territory— Suit 

property situated within jurisdiction — Suit 
competent S 16 X 8 

■ -Tort committed in— Suit for damages, if lies m 
British India S 20 X 3 

Wrong coDimilted in— Suit for compensation, 

whether can be instituted in Bnti-ih India 

S 19X 1, 4 

Foreigner 

See Ahe« 


Forfeiture 

—Power of Couit to grant relief against forfeiture 
incurred by default la payment of instalment* 
of decretal amount 0 20 B 11 N 10 

Power of Court to grant relief against forfeiture 

Incurred under pcinl clau*cs in decrees 

S 47 X 79 

Forma pauperi* 

See Pauper 


——Appeal, reference and revit-w 
(a) Application to appeal 
(0 44 R 1) 


jonia i‘aa2>cris 
Sch 1 tpp G 10 
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Form*— Vppeal reference iiid review— (C ohW ) 

(b) Decree in appeal (0 41 R 35) ijch 1 App O 9 

(c) IiiUmatioQ lo loner Court of aJimssiou of 

appeal (O 41 R 13) ScU 1 App G 5 

(il) 'Memorandum of appeal (0 41 R l) 

Seb i 4pp G 1 

(e) Memorandum of cross objection (0 41R22) 

Seb 1 Ipp G S 

(f) Notice of appeal m /brnm ^MtHyerts (O 44 

R 1) Seb 1 App Oil 

(g) Notice to party to i suit not made a part) 

to tbe appeal but joined by the Court is s 
respondent Sch 1 4pp7 

(h) Notice to respondent of adinisstocof appeal 

to the King in Council (0 45 R 8) 

Seb 1 4pp G 13 

(ij Notice <0 rcspondenf of Ibe day fixed for 
the hearing of the appeal (O 4l it 14) 

Sch 1 4pp O C 

(j) NoticQ toaliow cause why a t crtificate of 

ijieal to the King in Council should not 
bo granted (0 45 11 3) Sob 1 tpp G 12 

(k) Notice to show cause a%b> a renew should 

not be granted (0 47 H 4) Seb 1 App G 14 
(11 SociiritT bond to be rirpti during the pen 
li 1 \pp O 3 
order being 
ee (O 41 R 5) 

, , Sch 1 AppG 2 

(ii) Security for costs of api eal (0 41 R lO) 

Sch 1 4pp G 4 

Ipilication loranordorot reference Sch 2 App I 
— \rbitr itiun proceedings Sch 2 R 23 

'w ltd Sch 2 App o 

•^—Decree 


Forms— Decree— lDjuiictiou—{ConftI ) 

(11) tgaiDst private nuisance 

Sch 1 tpp D 14 

(ill) Restraining u«c of private road 

Scbl tipDJu 

{li) Preliminary decree for forcclo^ure 

Sch 1 \ri U 9 

(1) (Order 34 It 2 — Mhcro accounts if« 
directed to be taken) Sch 1 W r b 3 
(11) (Order 34 R 2— W here the Court de 
clarca the iimouut due) 

Schl tppDSt 

(1) Preliminary decree for redemption— Of D 
mortgage and foreclosure or <ialc on 
quent mortgage Sch 1 4pp U 13 

(1) N\ hero on default of jajuicnt bv aiott 
gagor a decree for /oricloatre is P 
(0 34 R 7— M hero accounts are direc- 
ted to be takeuj Sch 1 4i p D ' 4 
(ii) NVhere on default of lajment by niort 
„agor a decrco for fi rcctomrf is passed 
* (0 34 R 7— M here the Court declares 

the amount dee) Sch 1 App 1) T C 
(ui) \N here on default of payment bv mort 
gagor a decree for tale is pa«scd (0 34 
R7 — NVbero the Court declares 
the amount due) Schltrpll"*' 
(iv) W here on default of laymcnt by 

gagor a decree for »ole a p3«od (0 s4 
It 7— N\ beio accounts are directed ta 
bo t iken) Seb 1 Ifl’ 

( 1 ) Prelmimary decree for sale Seb 1 4ppDli 
; V ^ o v. » *1. r^Tipf if(irlarc» 


(0 


(u) 

w 

td) 


lgvin'«t mortgagor pcrsoually (or balance 
after tbo sale of the luoctgaced nroportv 
(0 34RrGaiid8A) SehllppDS 

fo set aside v transfer in fraud ol creditor^ 
Sch 1 App D 13 


1 or recover} ol lAnd auA mesn^ profits 

Sch I 4pp D 23 
lor rectification of lusttumeut 


Sch 1 Appl> 12 
In original huit (0 20 R C 7) Sch 1 4pp D 1 
Final decrco 

(i)lOT foicclosure (0 34 113) 

^li 1 tpp I> 4 

(11) For foreclosure in v redeiiiption smt on 


(v 1) lu an adnunistration suit by next of I 
kin ScblAppI>20! 

(mi) In I >uil for diskolution of jutnersbii j 
aud Uic taking of pal'tner^blp ac 
counts t>el« I \pplJ22 

(viii>ln » suit for foreclosure hale or r« 
Ocmitlcii where the morlgigor pavi 
(bn amount of the decree (O 34 Rr 3 j 
ami >■) '^h I tpp D 7 I 

(g| liijuattlon 

(4/ icuiriti i (lilUii)! hliyl rr ilniialJ htel 
!>^ll 1 Vpp ]> 15 


ScbllpPpfl 
(i) R> * legatee, where au executor n h«u 
pcrsonallv liaUe for the 
legacies Schl 

(1) Preliminary decree lu a suit for 

of partnership and the taking of 1*^,°®,, 

jh.pBCCOUOtl 'ithl VPPI>-' 

(ni) Simple money decree (S 34) Scbl 'IP 
—Discover) inspection and admission , 

(a) Admusion of fact# pur'vuaut to iioinc (U 1 

BS) Scl.1 III-” 

(b) Iflidavit as to douimcuts (O U R 13) 

'5ch 1 4ri 4 J 

(c) Answer to intefrotalories (0 11 11 0} 

sch 1 'fP- J 

{ I) Interrogatories (O 11 K 4) ''cb 1 'PP .J 

(0) Order for delivcrv of juterrosator . 

Ill) Scbl 'IP 

(1) Notice to admit do. aments (O 12 R ^^,1,1 

(g) Notice lo admit tuts (O 12 R^)^ ^ \H CliJ 
(b) Notice to lusi-Lit dotuments i 5 

(i) Notice loiroJuce documculv • 

(j) Nolite to J roduie (genera! form) M W 

acti 1 'I i . 

(k) Otdcr for ifbdavit is to lovutnciil* I . ^ 

R 12) ,Sfb 1 IP 3 

tiiOrJer Jo r/ivJure doc umeot* for *0'i , /■ 

lO 11 R 11) N:b 1 ‘PJ 
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h r(s,l— II call control i ro^isioiis ol CoJe 

S i (i) mil Notes 

— -I Not t Ik. ivrmiltoj to exclude litigAOt s 

dticnee blolNl 

Lxcfulion 

(a) l< r cvecuiion ol decree (O Jl 

U 111 s,h 1 \ppl C 

lb) ttlacliiucnt- 1 roliilUorv < rdtr 

iD^licri (lie pr perl\ ol debts 

not 'ccure I 1 t n Rolial le motniuieiitK 
lO 21 U Ibi belt 1 tppE17 

fill \\ here the proper odkikIkoI muaoxt 
itU 1 roperl\ Ml 21 11 51) 

belt i App L 2l 
mi) U here thi i n |>cctr coaoists ol monet 
r of aur sciutit\ in the ruKlody of a 
C ourt ol justice or oibcer ol « overt) 

I unt (d 21 U j 2| bch t \pp C >1 
ii\)V\bcrc the projMirla to fo attached 
laiisiKts of movralte ]>tot<crla to which 
the dcfcudaiit is entitled '•ubjo t to a 
lieu or right of some other |•etsou to 
(he immediate i>oase<sion thereof 
M* 21 H ID <5 h 1 \ppE16 

111 \\hLic the proiitrli coitsisUof sbws 
ill the capit tl ol I curporatiou (0 31 
R 4C) bch t App h 1ft 

lij \uih ritT of the CAillcctor to stop public sale 
of laud (b 721 &<fa 1 App F 42 

Id) Ccrtifiiate 

(i) IS ofTtcer hoUius a sale of the dell 

cieoc) of price oo i re sale of propettj 
by reason of the purchaser s default 
lU ”1 1171) Sch 1 \ppE31 

(ii) Of esecutioii ut decree traB<:fecred to 

another Court (O 21 U C) 

&h 1 App h 5 

(ill) Of uoii ^attsfactioi) of decceefO 31 R C) 
Scl) 1 App ).• 4 

(u)Of sale of laud (0 31 R 4) 

Sch 1 AppESa 
(tj To judguieut debtor aatUorisiug him 
to mortgage, lease or sell property 
(O 21 n 83) Sch 1 App E 35 

(i t) Notice of aCCachnicat 

(i?) Of a decree to the Court irbirh 
passed it (0 21 R 53) 

Sch 1 App E 22 
(6) Of a decree to the bolder of the 
decree (0 21 U 53) Sch 1 App E 23 

fc) Noluo 

(i) Of the da) fixed for settling a sale 
proclamation Sch 1 App B 23 

(ii) To ittaching ireditoi (O 21 B 56) 

Sch 1 App E 26 
fill) lo pursoii 111 possession of moveable 
I ropeity sold in cxecutfou (O 31 B 79) 
Sch 1 App E 32 

(iv) To show cause 

(>7)AAhy execution should not issue 
(0 21 RIO) Sch 1 App E 7 
(5) Why a payment or adjustment 


issue (0 21 U 37) 

Schl App E 12' 


Forms — Lxccution— Notice— (Co/M <f ) 

(\) To slate objection to draft of dociiiiiciit 
(0 21 B 34) Sch 1 App I 10 

(I) Older 

(i) Of lit aliment of iiegoti iljle iiistru 
uteiit Sch 1 App L 20 

(ii) Tor dcli'crj- to ceititicd purcha or of 
laud lit II ^aIc lit execution (0 21 U 05) 
Sch 1 App > 30 
(ill) For piymcnt to the plamtill etc of 
inoiiex I tc 111 the hands of a third 


Sch 1 App E 15 


Court (O 21, U 6) bcli 1 App L 3 
(vii) To attach salaiy of public officer or 
senant of railin' eonipanf oi local 
luthoiitj (0 21, W 48) 

Sch 1 App E 10 

(g) Piccept{S 4C) Sell 1 App I 2 

(h) I'roclsmitioii of sale (0 21, K CC) 

bch 1 App h, 20 

(i) Piohibitory older 

(i) Against iviyment of debts sold in exe 
cutios to any othoi Ilian the pur 
chaser (0 21, R 7'') Schl App 1 33 
(li) Agiinst the transfer of shares sold in 
execution (0 21 R 70) 

Sch 1 App L 34 

(j) Summons to appear and ausiver charge of 

obstructing execution of decree (0 21 R 97) 
Sch 1 App r 40 

(L) Warrant for scuuro of specific moveable pro* 
poity adjudged b) decree (0 21, B 31} 

Sch 1 App ( J 

(I) Warrant of aiiest )u execution (0 21, R So) 
Sch 1 App E IS 

(m) Warrant of attachment of moxeaUe property 
in execution of ii decree for money 
(O 31 R SO) Sell 1 App E a 

(o) Warrant of committal (0 21, B. O'*) 


decree foi inoncv (0 21 R 6G) 

Sch 1 App E 27 


Sch 2 App 3 

(t) Order of referei ce Rch 2 App 2 

— —I’leadinge 

(alDcscriiliou of parlies in particular cases 

Sch 1 App A 2 


Sch 1 App A 
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General Index 


orro»— I’loadings — Plaints— (Confi? ) 

(n) Vgainst i builder for defective work 
mansbip Sch 1 App A (3) 17 

(i) \gaiDBt ft fraudulent puicliaser and bis 
transferee nitL notice 

Sch 1 App A (3) 33 

(vi) Vgniist suiety for pajment of rent 

Sch 1 App V (3) 12 
(mi) On an agi cement of iiidemuity 

Sch. I App A (3) 20 
(villi On an avaid Sch 1 App A (3) 10 

(iz) On a bond for the fidelity of ft clerk 

Sch 1 App A (3) 18 
(a) Bleach of agreement to purchase land 
Sch 1 App A (3) 13 

(m) Bleach oi contract to setae 

Sch 1 App A (3) 16 

(xii) CairMQg on ft noxious manufacture , 
Sch 1 App A (3) 24 I 
(xiii) Deficiency upon a re sale of goods sold I 
at auction Sch 1 App t (3) C 

(xiv) Diierting i walcrcouise 1 

Sch 1 App A (3) 27 
(sv) Execution of trusts Sch 1 tpp A (3) 44 
(zTi) Foreclosure of sale Sch 1 App \ (3) 45 
(xTii) On a foreign judgment 

Sch 1 App t(3)lL 
(nmii) Fraudulently ptocurmg credit to bo 
gnen to another person 

Sch 1 App A (3) 22 I 

(xix) Goods made at defendant s lequest 

and not accepted Sch 1 tppA(3)5 

(xx) Goods <>ol4l at ft fixed price and delivered 

Sch 1 App A (3) 3 

(x\i) roods sold at a leasonable price and I 
delivered Sch 1 App A (3) 4 I 

(xxii) Injunction against the diversion of a i 
water couisa Sch 1 App A {3) 33 
(axiii) lujuuctioQ TestraiQing nuisance ' 


Forme— Pleadings— Plaints— (ConW ) 

(zlii) Restoration of moveable property tbrsa 
tenod ivith destruction and for an in 
junction Sch 1 tpp\[3}39 

(xhii) SeiMces and materials at a rcasonsbls 
cost Sch I App \ (3) S 

(xliv) Services at a reasonable rate 


Sch 1 App t (3) 43 
(\llii) By tenant against landlord with spe 
cial damage Sch 1 App A (3) 13 

(\UiiO Use and occupation Sch 1 App A (3) 9 
(alia) Wronglul dismissal Sch 1 AppA(3)l-> 

(c) Titles of suits Sch I Ipp ^ 1 

(d) Written statements 

(i) Defence 

(n) Ooueral defences Sch 1 App t (4) 
(6) In administration suit by pacnni 
nty legatee Sch 1 \ppA(4)U 
(c) In all suits for wrongs 

Sch 1 App t{4)6 
(il) In anj suit for debt 

^ Sch 1 App A (4) 4 

U) In suits for detention oi goods 

Schl tppA{4)7 


maa Set 1 App A (11 J 

(i) In suits for injuries caused tj 


Sch 1 App A (S) 31 
(xxix) Money lent Sch 1 App A (3) 1 

(zxx}Mouoy oicrpaid bch 1 App A (3) 2 

(sxxi) Moi cables wrongfully detained 

Sch 1 Apip A (3) 32 
(zJixil}Not delivering goeds sold 

Svh 1 App A (3) 14 
(xxxui) Obstructing a highw ay 

Sch 1 App V (S) 26 
(zxsii) Obslrucliug a tight of way 

Sch 1 App A (3) 25 
(sxxa) Obstructing a right to use watcr^lor 


Sch 1 App A(3}3t 


‘ Scbl ArpA(4)l3 
(><) In suits on bonds ./.it 

Schl AppM‘)J 

<>i) In suits on guarantees , 

Sch 1 App A (0 * 

(o) In suits relating to nuisance* 

Sch 1 App A (4) ly 
(>) To suit for foreclosure , 

Bch 1 A ' »*' ‘‘ 

(o)ToBuit forrodompUou 

ScUIaApp a (4114 

Broceoa 

(a) To aceompaui return ol summons ofao®J^ *f 

Court (0 5 R 29) Schl \rp0lj 

(b) Affidavit of process serier 

return of a summons or notice (O » w y'. 

Sch 1 App »** 

r) Notice to detcudant (0 OR ipplJH 

(d) Noitca to person whom the Court 

should lie added as co pialnli^(G ^ j {5 

(e) Order for trausniisnon of summon* 

lice In the jurisdiction of « 7 

(O 5 R. 21) sch 1 APP I 

(i) To be served on a j U 3 
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Form*— rrove«>'— Order (or transmusiou ot tummons 
(or service in ibe jurisdiction o( another Coart — 
(Cm ?) 

(li) To l>e {er\cd on a puUic servant or 
soldier (O 5 Br 21 Sch 1 \ppB9 
I roclaiiiaticu tiy]Uirini; attendance oi vrit 
ne>5 (O 1C B. 10) bch 1 tpp B 14 and 15 
(p) ‘^ummoas 

• iilordi po‘al ol suit (O oKr 1 5) 

Sob 1 \pp B 1 

(u) lor '•cttleuicot c ■ ^ 


(ill) In summarv suit ot 
icenl (0 3" U d) 
lu) To aip. 11 


(O 5Rr 1 5) 
Sch 1 \pp B 3 
negotiable instru 
Sah I Ipp B 4 
person (0 5 B 3) 

Sch 1 \pp B 3 
i\)lo legil representative ol a deceased 
deleidvntlo id B 4) Sch 1 \ppBG 
\ 1) To witness (0 1C Br 1 C) 

Sch I ^pp U 13 

(hi \\ arrant of arrest of witness (O IG R 10) 

ScU 1 App B 17 

I I U arrant (f attachment of propertv of W>t 
ness (0 1C B 10) Sch 1 \pp B IC 

>1) Warrant ul on initial (U 1C R 1*^) 

Sch 1 AppB 16 19 
•BuU»— betber locluded in Rules S 117 N 9 
•(Of) supplemental proceedings special case 

Seb 3 App 4 Seb 1 VppF 
<a) trpoictmcnt of a receiver (0 40 B 1) 

ScblAppFO 

<> I Attaibuient before judgment on proof of 
failure to furnish sccuritr(0 JSR 6) 

Seb 1 App r 7 

' > VttaLbwe&t before judgment with order to 
call for lecuntv for fulfilment of decree 
(0 86 B o) Seb 1 tpp F 5 

(d) Orderforcomtnittal(0 8SB 4) SchlAppF4 

(e) Seeurii; for appearance of a defendant arres 

ted before judgment (0 83 R 3) 


Sch 1 App F 3 

(b) Temporarr injunction (0 39 R 1) 

Seb I App F 8 

(i) Warrant cf arrest before judgment (0 38 
R 1) Serb 1 4pp F 1 

— (iliscelfaMeous) 

(a) A'^rcement of parties as to issues to be tried 

(O 14 B C) Sob 1 App III 

(b) Commission lor a local ioresUgation or to 

examine accounts (O 36 Be 9 11) 

Sob 1 App U 0 


Forms— (if «cW/onrcm4)—{CoHfJ ) 

(]) Notice to opposite psrtj of daj fixed* for 
hearing evidence of pauperism (0 dd U 0} 
Sch 1 App H 12 

(k) Notice to proposed guaidian of minor defen 

dant respondent (U 33 R 4 (3) ) 

Sch 1 \pp H 11 A (Mad) 

(l) Notice to slion cause (general form) 

Sch 1 App H 4 

(in) Notice to auietv of Ins liability under a 
decree (S 145) Sch 1 App H 13 

(n) Register of appeals (0 HR 9] 

Sch 1 App H 15 

(o) Register of civil suits (0 4 R 2) 

Sch 1 App H 14 

(p) L%o of m appendices 

Franchise 

Right of IS civil right 

—Bight of— SS hetbei propeilj 
I Fraud 

' As ground for exemption from limitation — Mean 

log of frand b 48 N 16 

I As ground for setting aside decree S 14 N 1C 

— “Decree fraud in obtaining 

See Seeree—Frauil 1 1 f tMtiiiny 
I —Decree obtained bv 

(a) Effect S 11 N JS 

I (b) Ex I arte decree— Setting a«idt— Suit for 

09R13N13 

(c) Instances 

(d) Suit to set aside decree 


0 43 R 3 


SON 22, 27 
S 9 II 17 


0 9R13N13 
0 9 li 13 MS , 
S 162 N 16 
S 11 N 98 
SON 69 


(e) What constitutes fraud 
— Elicct of on transactions 

Execution of decree— Frevention of execution by 

judgment debtor s fraud— Meaning of fraud 

&1SM6 

Expeirte decree obtained by fraud— -Stay of 

execution on ground of such fraud — Inherent 
power S 161 N 2 

•—Fraudulent purpose— Document executed with — 
When may be enforced 0 1 R 10 N 27 

—In obtaining decree — A\ hat is — Obtaining par 
soual decree In mortgage suit without inform 
ing Court ol a previous teiusal by it to grant 
such decrees O 34 B G N 3 

Inherent power to remedy S 151 N C 

Aleauing of 0 21 R DON 37 

— -Mistake Induced b} — Inherent power to rectify 

S151N C 

—Of creditors — Alienation in fraud of creditors— 
Restraint of by temporary injunction 

0 39R1N 12 

• — One kind of fraud alleged another kind established 
— Effect— Dismissal of suit O 6 E 4 N 2 

Particulars of — To be given In pleadings by party 

alleging the fraud 0 C R 4 N d 

Plea of— When can be raised— A\ betber can be 

raised alter the pleadings are filed 0 C B 4 N i 

Procoedmga of revenue Courts — Civil Court 

powerof toque^tioD onground of fraud SdN,jl 

Whether party can lelj upon the fraud if his 

own predecessors in order to avoid the legal con 
sequences of tbeir transaction O C R 4 N d 

Gambling 

— Money lent for gambling — Whether rOcOrerabla 
S 9 MT 
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Canjam «n<i Vizagapatam Agency Tracts 

Applicability of 47 S17N2 

Government 

Vf aiio Croaiv 

Stcrefaij / i/afc 

\ct of btato 

“ice let of dilate 
\gcnt of 

(a) GoTeinment hoM f ir bound by Agent s act 

S79N3 

(b) Servants of Gosernment — Negligence or 

tortious acts— < oternmeut if can be sued 

S7DN3 

— Appeal by or against— In wlioso name to be in 
stitutcd S79N2 

Decree against 

(a) 1 xccutiQU of — W hen to issue S 82 

(b) I oner to rcquiic security a» condition for 

sta> ofozccutioii or for restitution avhere 
execution is allonod pending appeal 

O 41 U 7 


— — I ocal ( oaerumeut 

(a) Meaning of S 2 (i) and Notes 

(I ) Power of to make lulos exempting certain 
ixitsons (ram personal ippcaranco in Court 


(aj \\ hen should I o joined as party to suit 

O 1 It 10 N 25 

(b) In what cases necessary parties b 7J N C 
■ Pouors of 

(a) Matters uitlun the power oC< oaornuient — 
kiTil Courts juiisdictiOD S9NS6 

tl) Power to estiblisb cattle i>ouuds — Cml 
Court po\soi of to iiiterfcro S9N5C 

—^Rifiht of 

(a) And the doctrine of latcablo distribution in 
o^eeutiou b 73 

(L) To appeal against decree in pauper suit not 
jroMding for payment of court foe to it 

S 115 N 20 

—Suit by or ngamst 
(a) Appearance 

(i) 1 ixing of day for ippearanco on bchali 
of Goaernniciit — Bcasouablo timo to 


I 


(b) Costs 

(i) Liability for costs S 35 \ 15 20 

(c) Order for discovery 

(]) Of documents whether can bo passed 

O 11 Hr 13 and 13N 17 

(ii) AA betber can be rc'iuircd to Ole affidavit 

of doeuniciit O 11 Hr 12 and 19 N 17 


Government — Suit by or agaiust~(Co«<f ) 

(g) Suit against Covornment 
(i) Jurisdiction 

Questions of title between GoTCta 
meet and subjects— Jutiad ctioa 
of civil Courts S 9 N 57 

(b) Residence* of— \\ hetherGoiern 

ment can I e said to reside su} 
where S 19 N 5 

(c) Territorial jurisdiction 

S 20 N 10 11 S 79 N 7 

(d) Territorial jurisdiction — Govurn 


b 1J^ 0 

(/)Smt against Goiernnient — In 

what Court suit is to be institu 

ted SIGN 3 

(tl) Notice 


of notice 

(c) Suit on contract notice 

wbetbor necessary SS 0 N*t 

(d) Plaint to state that notue 'U 

dulreiven SSOtiidNoto 

(s) Procedure— Notice of suit 

S 80 and Notes 

(/) Statutory notice 

(i)Fact of notico h«Ti»g 

eivoo lo b. ; 

piaiut 

(tl) Notice if aoceseary lof 
amendment of ^ 

(in) Suit otigmally 

otherdefendants-Their m 

tercst subsequently devel 
mg on aoveramcat— 
whether necessary^ 

(ii) Prior to suit-Uodc of ^ 
aery . ,.»j 

(t) Priorto suit-Objoctionas 
who can take 
(ii) Waiver of 

{;) Suit for injunction agaiusi 

months notice jl 

sary 

(ill) Whon lira 


-rONJl 
•4 79N I 


fendant— Mode of description t 

0 27U3 

(i\) Signature and. a enficatioii of ileadioga 
by w bom to I>o made O 27 R 1 ' 

(t ) i 0 acr of Court to order allciiJanco 

(i) Of person »ble to answer iiicstionsiolat } 
iiiRtosuit O27R0 I 

(f)Stfncaol prCKC s— Agent to re e»o {rnecss. j 
who IS O 27 R4 


({.) Suit on dismissal 
seta ant 

(e) For defamation i 

order 

(f) Whether lies for 

nii:>sal of servant 
(e) Instances 

Government Officer 
rubric 0//te*r 
Government Pleader 

Meaning of 


rovrri 

bJN 

( fucrioitu* 


S 2( > 
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Geternnient PIcftdcr — ( f'n/ / ) 

—No I e to oJ «\a% {oi en-jvtkiy into j>\opot>«n» 
—111 aj I lie »Uou ( r Icavo lo <Ue «s j aumr 

t» 31 11 r 

•—I' '»<'r 1 T act as reeog use I agtiu t I OTCWi 
i ic' i V ascs h'v r nnusi t ft\et«viwc»vi 

o a? u 2 N j 

— l awcf { To TCeeuc I rocc'^ i V»siiaH 1 t tsein 
uj 01 O 27 in 

Geaernment Railway 

— < Ovds kVolcii tilt tigb iit^li^cwco t enanta — 
hctljcr < gTcriiiucul can sued S N 3 
—■silt -I \n i lu wli St iianii to bo b 

S'^JN > 

■ «,nn i Not t Ul le stilt t\hco uMtssaiy 

It^N J 

GoseinTitenV Sorvant 
N.- P I <•(/ c 

——I i tnii a 1 I son t t datuascs—MaMttattiaUUta 

SJNs*6 

- — '( tUeoT W Uctlve: cm Us toslrftmeii h\ ttroponry 
ui uction Ir ni axtre *uis '^'hci ‘I ngl»t» 

O 3 » U I M3 

Governor 

ISktHtit o ot It tti I'tocovdc'l ajtuwst iwa 

court oi I ' ott ol Ind \<.t S 110 j 

Cesernor General I 

Lul 1 tv oJ 

lailxeiDiti 11 (com I eiug I 

a Coon oi Ion < OTt of Ind let b 110 


Giiardtant and Ward* Act— (Cn»i/ 1 ) 

-- ~1 aottalton ol order ttudet 

{a} Order under dirccti ig guardian to pu i 
sutno(mono> out ol tlio waul a estate foi 
tfio marriage expenses of a dopendaut on 
tlio %>aid — Order wbetlict oaccutable 

') SG N 2 

(b) Order taudci lot rcstoiulion ol ward s pio 
pen> 111 guard an b hands — ItoJa ol enforce 
Jfienfc S3GN 4 

Injunction in pro eedingv tinier 

ti) Whether tcnipotatj injun lion can le 
gfioti.d in such pro cediugj 0 30 B 2 N 3 

^Minot 

(i) Minor luamago of— 1 xpensfl* — Scale ol— 
selection of I tidegrooia— Pio cdure 

SlJol7 22 

0 ) Custody of s 115 N 20 

Notice to parties 

in? Ipi/ioatioti for gnatdianship notice torn 
terested turtles — Failure to gtse notice— 
hfloct S115N2D 

—I owor of Court 

(a) tourt eserciBing power* midei—\\ hetUer has 
mberent lower S 151 X 1 

(1) Inherent potter— Court which ha* eueh 
power — Court exoftisiug loweta under 
Guardian* and W ard* \ct S 151 N I 

Hecei'er w ptoceedmgv iiudet 

(a) I'toteeainga for appointment oi 

under— W hethee receiver may !« appointed 
m such proctcdingb OlORlKS 

Record of eaidence S HI S S 


Crowing Crop* 

Whether inorcal Ic proiertr N 2 (13) 

Guerdien end Ward 
Ve f?f» Viiitir 

- — Cuatdua— Ippoiulioent ol— Ipplitation lor— Con 
ditional order ol attichmeot lefore judgment 
lending applicalion— Guardian nnwiliiog to »ct 
—1 aliditj of attachment 0 IS li 5 21 

— — <juardian“-Surciy lor — 1 ntorceroent olliaViht'— 
aloic of ^ 1^3 ^ ^ 


— tu S>ia.r<lu.w.4Ui9 olJiIIms— D eath ol 
part)— meet O 22 B 1 N U 

Guordien* end Ward* Aet 


( )lcoccdutc under— IppUtal ilitv of C 1 C 
l’rcainl>{e 17 2 

(i) IrocecJiugs under— tpi cal in— I rotodnro— 
Applicability of Code S 141 N 2 8 

(d) I roeeedings under — tpplicalillty of rule a* 
to ordering latty admitting to hold snlject 
matter oi suit a* trustee for another party 
or on behalf of auotl cf patty to ji) it to 
li m or into Court O39ill0i«l 


such proceeding* 

(I ) Whether sub ect to i 


0 32 1} 2 27 1 

<l)Guarhau ri.iiiuiieratioii of S 115 N 29 

— — Sslo of m uot R I ropcrty—PcriaiBBiou for— Form of 
pcnuitsioii— ItDCitil of UccesRitj fer sale 

S H5 N 29 

Seic t on of guard in 

(») Appoiutoicnt of guardian— proceedings for 
Rclecllou of guardinu if can bo referred 
to aiUtratiou Sch 3 P 1 S 10 

— 'TerioioatioQ of guarduuship 

(a] Order illowiug guardnu to Rp* ud min^ i 

property for h » si’te •. marru-e— Iisgi .r 

— I^MSIOU 5 '-i N i> 

Guardianship proceeding* 

— Vp^healiUtv olSloGPG 
Habeas corpus 

Writ of— ijihcaliou Ior~c*i. 

etopt from arrest urider -rcC irn-^e a* -H 
gillr arrested 1 > 

For amst and imr«».i-nw.... i fr'>-3~. 
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Hat 

Bjgbt of— Suit relating to right is civil suit 

sown 

Hearins 

ire also Trtal 

SdjourniDent of 0 17 B 1 

(•vjDito of — losuificicacj of time (or appearance 
of defendant — Effect — Adjournment to 
bo granted O 9 R 6 

lb) Suit— Postponement of bearing — Inherent 
power of Court S151N1 

(c) Suit— Power to postpone pending decision of 
selected action S 151 N 2 

Arguments 0 18R2N4 

^—Conclusion of— W bat is O 22 R 6 N 2 

Date fixed for — Cleaning of O 17 R 2 N 4 

—Date fixed for final disposal 

(a) Failure to produce eridence — Effect 

O 15R4 

lb) Sutficient cause lor iailure to produce evl 
deoce — 'Meaning of O 15 R 4 N 2 

— Date of 

(a) Advaucement of — Heaiing of suit — Inherent 
power of Court S151N1 

lb) Date of 

(0 Failure of Court officer to notify date- 
inherent power to rectifj S 151 K 6 
(u) Fixing of— Object of 0 15 R 3 N 3 
(ill) 'Meaning of — Day fixed lor judgment 
whether date of hearing 09R8N3 
(iv) Power of Court to dispose of suit before 
date fixed for hearing 0 15 U 1 N 2 
•^Death of partv 

(a) After hearing and before judgment — Lflect 
— Xo abatement O 32 R 6 

—Duty of Court- Case to be heard before judgment 
isdelivcred 0 20R1N3 

— rust bearing 

(a) Disposal at first bearing 
See Issut$ 


Hearing— (Coufd } 

Procedure as to 

(a) Procedure at — Where there are two sols ol 
defendants 

f b) Procedure in 013X1 

(c) Keating to be from daj to day 0 17 S 1 

Right to begin 0 13 B I 

High Court 

Applicability or otherwise of Code to 

Preamble N 2 
3117, 049B3 

(a) To original side of High Court 

(i) Jurisdiction of— On onginalside, pron 
sions applicable to S 120 N 3 

III) Original ciTiI jurisdiction — Ipplicabi 
lilyolSlO SlONli 

(ill) Original civil jurisdiction — Appllcabi 
^ lity of S 17 S 1TN3 

(iv) Original Civil Jurisdiction — Objection 

as to when to be raised— Applicability 
of 8 21 S 21N1 

(v) Original jurisdiction — Applicability of 

rule as to recovery of Court fee ftoo 
defeated defendant in pauper suit 

0 33 R 10 X 1 


(M) Rejection of plaint - 

0 7, R 11 to High Court 0 7 R It «•* 


at first hcariug of suit O 13 Hr 1 3 

(e) Examination of parties by Court at first 

lioaring O10B3 

(f) Whether the evidence maj be produced 

3t of suit OD 
J17 BlNl 
08B1N3 

( suit at first 

been issued 
. O 16T13 

_ __ _ — - -4.. bearing 

O 13 BIX 2 

(]) Whether evidence must )<o produced at first 
hearing O 15 B 4 

Ilearing of eviJeuce 

(a) Ol suit — And hcvring ol evidence — Distinc 

tioB between O 17 B 1 N I 

(b) Ol suit and cx-imlnation of witnesses O 18 

Meaning of Ol7H3XO,0 2aRON9 

(a) In 0 0 and O 17 09 BO XI 

■ — Rod appearance of parties 

(a) Adloarncd hearing— Xon appearance of par* 
ti*»-rroieJure OnB2X7 

.^NoHee of— Failure to give— Pllect 6 TI5 X 13 


1,1 ol 

Mode of decision for “PP ‘*\)47i;C 
review , two of 

t,) Case, heating of by tp- 

more Jndges-Decision mode of ^ 

nlirvbimvof S 93 


arms of appeal by n-tr 

ore Judges— Mode of 

icablUty of S 93 to hearing of^P j. , 

Inary objection to appeil ® 
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High Court— Beach oI Judges— Case heard by Bench 
laed* ol dev\4wa — (Ce»if I ) 

(is) B\ Beach of t"0 or more Judges— Re 
(erence to third Judge ou )ue tion of . 
lau S 93S C toll I 

(s) Heanos of ca e— B\ Bcueh of two or 
Biore Judges — 'fodo )f decision — tp 
plicaUUta of S 03 S 03 N 3 I 

ixM Hearmc of ease bs Bench of two or 
more Judges — Mole of dc uion — Pro 
eJnre Under fitters f’ltent , 

‘s 93 M2 

( PiM lou Bench de isiou of — Power of ano ' 
Iber Division Bench — bioitiogasideofaLate 
mciit hr PiaisioQ Bench— hetUer order 
can lie ‘ci aside ba another Division Beucb 
O R J \ IJ 

—t bartered High Courts 

* (a) IppiQintBient of ofliccr luJ cleiks—Powcr cf 

Chief Justice L P (Cat) Cl 8 , 

(b) CoDSiiiuiiQO of L P (Cal) Cl j to 8 ' 

(c) Dc laration to be made bv Judged before 

entering upon dut) L P(Cal) Cl 5 

Id) Issue of process out ide fo^al lurisdictiOQ— 
Eilect LP(Cal)CinN3 

(e) Juri diciioDot (0 restrain parson from suing | 
in Conti 111 a lifletent ptorinee i 

S 2 (») M 1 I 


L 1» (C»l) Cl 11 12 13 and Notes 
lO Original Bide Judgo on'^Power ol totrans 
fer or stay smt in mofussil 

LP(CaO Cl UN 3 
(i) To Order compensation for wrongful attach 
mcnt or arrest befora judgment or tempo 
rary lujnnction— tmonnt of compensation 
that call be awarded S 93 N tl 

U) Seal of L P (Cal) Cl G 

(l)^rits summons etc issued by — Form of 
L P (Cal) Cl 7 

——Chief Justice 

(a) PoneiB of — lodtlermino b> which Judge or 
Judges each case is to be decided 

Govt of Ind ilct b 102 N 4 

(b) To appoint clerks and otTicers I> P (Cal) Cl 8 
— Circaiars by 

(a) MaiiujI of Civil Circulars issued b) IDgh 
Court— Bllcct of 8 121 N 1 

——Constitution of Govt of Ind let, S> lOl to lOo 
' — Decree passed by 

(a) Eaoention of — Limitation— 12 years rule— 


High Court— (Confii ) 

• J udge of 

(a) Exemption of from being procscd>.d against 

111 a Court of law 

Covt of Ind let S 110 

(b) Single Judge of— Order of — Wbotbcc rovis 

able by High Court S 115 N G 

(c) Whether subordinate to livgh Court withia 

S 115 S 115 NG 

(d) Sittings of Judges — Vrraiigcment as to 

Govt of Ind 4ct S 103 

• 'Judgment of 

(a) Poim aod contents O 41 N 31 N 14 

(hi Reason for decisions — Necessity of gt^mg 

h P (Cal) Cl 42 N 1 

(c) Original side 

(i) Decree — Judge vacating ofheo after pro 
uouocing judgment but before decree 
14 drawn up— Procedure O 20 R 3 N 1 
{») ^ ’ 


whether should bo noted 

O 20 S 5 N 1 
(c) Dating and signing— Applicability 
of O 20. U 5 O 20 R a N I 

(f) Written by one Judge whether 
can be pronounced by another 
Judge — Applicability of 0 20 
B2 O20B2NI 

(d) Recording of— Manner of 0 49 R 2 

(e) Review— Who cm review 0 47 R 2 N 2 


—Jurisdiction of Govt of Ind Act Ss 100 to 111 
See also Jiinsdtctton 
(a) Appellate jumdictiOQ 

(i) £ateDtof L P (Cal) Cl 10 and Notes 

(ii) Court subject to— What ere and what 


(e) Eaecciso of 


O 39 R1 N 23* 


L P (Cal) Cl 31 

(OFvtraordinary jurisdiction 

(i) Meaning of S120N3 


(g) In»ol>eacy jurisdlctiou 


0 20RCN1.0 20 R7NI 

(f) Lxccution— Stay ~ Application to whom to 
bo made O 41 B5N S 

1 stablishmcnt of new High Court 

(a) Power to establish Additional High Const { 
Govt of Ind Act, S 113 ' 


(h) Matrimonial jurisdiction LP (Cal) Cl 3o 

(t) Original jurisdiction 

(i) Leave to sue S 17 N 

(n) When neccssarv and when 
granted ^ 



3100 


GnNERAii Index 


HighCourl — JurifedictiOH of — Original jurisdiotjoq— ■ i 
(Conl-l.) 

(u) Lor. il limits | 

(») Causo of iclion insiDg parti) 
Hithiii juri<idiction — Wlietbcr 
there i)> jurihdiclion S 20 N 15 

(i) Land situated outsidojans* | 

diction S 17 N 9 

(ii) Partly inside aod parti) 

oi'tsfdo jurisdiction I 

S 17 N 9 

(tit) Terntoi lal jurisdiction ' 

S SO X 34 

(fj) Loc il limits of orijiuial jurisdiction | 
of Chartered High Court I 

L P (Cal) CIk 11 to 13 and Notes 
(r) Cause of action arising outside | 
jirCMdcnca LI* (Cal) Cl 14 i 

(</) Seicral eaii'cs ol action »n larour 1 
of plaintiff — High Court haring i 
juii'-diClioii in rcbpecl ot one — 
Joinder of ill (.au>.cs of action in 
samo suit LP(Cal)C|ll i 

(m)(.l/<*cWffliuoM«) 

(<i)Origiuil cull jiUisdiction-'Siiit ' 
agiiust foreigners S 20X33 i 
(f) Becogniscd igoni—W bather cm 
reprci^ent pittv S 119 ( 

(c) Law to be admiuislctcd 

Oort of Ind Act S 112 
(if) Original juijsdiclion of — High 
Courts of Xllababad, Lahore and 
I’atin h uo none S 9 N 8 

(r)Poncr of ITigli Court to make 
rules as to S 117 K 1 

(jl Tcrritonal . 

(i) Locil limits of— Mteration of — Powers j 


(u) J j 

oacr Luioneati llrilisli subjects , 

L 1* (Cal) Cl 17 N I I 
(ill) Tcriitoiul jurisdiction — Principles | 
applicable SIR Nil ' 

fk) Tcilamcntar) and mtcstite I P(CiI)C|3l 
(1) (M isffifniieoui) 

(i) As to lotanti., idiot •> and lunalKs 

L P (Cal) Cl 17 

(ii) h seniption from, of certain perbons 

CoTt of iDll \ct b 110 
liii) 111 'luall cause nuts (Jetterfc Patent, 
Cl 12) S15N4 

(is) Oidiiiin jiirixlictioii— 'Moiiung of 

S 120 X 3 

I '-faxM to 1 0 nJiuiiiiateicd l,a 

(ii) Tor brilinarv original cnil jurisdiction 

L P (Cal) Cl 10 and Note* 


(d) I'or the csercixo ol talriiordmar) origin il , 
LiMl jurudiction LP(Cal)C120 I 

• J^gvl } ractitioucr* j 

(a) iH-ciplimrT juriMlutkjii oiir laig »l I'racH* | 

tionci* IiPlCaDCl lOX 3, 4 , 

(b) Inherent jHjttcr of — To leiurtito Legal , 

Practitiouers who base leen dimiiB-^eJ 
from the I’rotfsrloii 5>151Xf» * 


High Court— Legal practitioners — (Co»M) 

(c) Jiisohenc) side of— Idiojates ifcannjipeir 

and act 111 L P (Cal) Cl 10 N' I 

(d) Legal Practitioners— Right ol — In Iligk 

Court on original civil side SI19 


■Meaning of S3N3,Sl5N4 SIOO. lOlNC. 

S 123 .V i 

(a) Chief Court of Otidh, Mhethcc High Court 

S15Xt 

(b) Judicial Commissioner’s Court of Napput 

whether High Court S 15 A f 

Origin il side 

falOrnrnial cimI side of — Judt,o on wbetber 


fo) OriBiiial side — hetber subordinate to 


able b) subordinate Court 

L P (Cal) Cl 13 y ’> 

(c) Original cimI side of— Procoduic on— To 

what eateiit goveroed br C P C 

(f) Original side of— Ipplicability of Cftlc— 

Mortgage suits— Ipplicability of 0 34 

0 34 n 1 h > 

(g) Proceedings ceudueted by comnnssiunst^' 

appointed by — Ipplic itionof 0 18 ^ 

OlSRSNl.OlSBCNJ 

—Power of 

(a) LbUO of coiiuiiubion • 

(i)To Issuo toiumission it iDbUnre o* 
I'oreigu Court OJORrlOlo.l 

0>) To iill for the proceedings 

(i) To call for record of case deciuw J 

suliocdiii ita Court j. 

(ii) To call for the proceedings of suWtw' 

iiate Courts and pass such 
the cabO iiiaj rc<juire S 115 . 

(t) To expunge matter 

R)Too\pnnge unutictear) oe 

able matter from lower g f, 

fii) To order cxpuiigcnicut of niattur frci** 
judginent»of lower jj jg .M- 

(d) To isiUi lujiiiicliou 

(i) To grant Icmporar) j >J 

(ii) Tn iRsuo injunction aperC 

(wi)To issue tiniporar) ‘iS‘*c°» 

mg part) from pweediog yjj 
in anolhci Couit 

lorestram lower Court > ’ 'A'*} j. .J 

injuuclioii froTiunto: 

(v) Injunction to restrain i art' , ,, 
III foreign Ccurt pcnlm? ^,.,,1-3 
Pri(i>b India on sauio kSU*'* g jp > i 

(e) To puuish , , -i,,« 1 r 

{i) To eulvKV ol*JifncO t*' ifiXl-* 
mii.isbm.iit ()..'«* 
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Hisb Court — Power of— To puuish— (Conf f ) 

(ii) To orJer arrest of i>ersou in inofussil 

(i 

( 



O 30 U 1 N O 30 R 2 ^ 6 
(fl To Slav j roceedinKs 

(i) In Lourt not ulMrdinale to it 

04i R 3 N 2 

(ii) Inherent power of— To star proceedings 

nenime Privv Council appeal 
‘ S 151 N 2 

(5) To tfaii<feror«ilhdfawsUJts and prooeedroffs 
li) To iranslcr ra 0 ^ 151 3 

r.oit of Ind Irt S 107 ^ 15 
(111 To transfer ca'e to it elf from raotnssil 
LP(CaJ)Cl 13N 1 ‘ 
fill) To transfer suit appeal or other pro 1 
cieiing '5 21 and Notes 

(ir) To irjn-.fer suits— "hen power can bo 
everci ed S 2* N 2 I 

f\ ) T « itbdraw «uit to it» own file 

L P (Cal) Cl 13 and Kolos | 


(Till) Transfer of suit to Otigioal Side ot 
nigft Court — Court (0 which applies 
tion should be made S ^1 N 3 

(h) Power of— ith re>pect lo Subordinate Court 
Gort of Ind tet S 107 and Notes 
(1) (J/isce/Ieneo tt) 

(il Qi&b Coutt ss Court of appeal 

L P (Cal) Cl 16 

(n) In appeal Icom order of remand 

021R23N25 
(ill) III suit— Tranifertcd to original side 
from mofussil Courts 

L P (Cal) Cl 13 N C 

(it) To consider admitted documents though 
not printed S 151 N 4 

eter or 


may award as compensatory costs lor 
false or reaatious claims or defences 

S35a 

(rti) To set astde for fraud decree of naofas 
sil Court SON Cl 

—Procedure in 

(a) Criminal procedure D P (Cal) Cl 38 

(b) Esaminaiion of witnesses— ^femorandnm of 

substance of evidence OlSRBNl 

(c) InVeipretation of deposition as taben down 


O 18 R5N 1, 0 49B2 
(g) Return of plaint for presentation to proper 
Court — Procedure 07R10N10 

■ --Reference to 

See also liefercnce 

(a) Of case by lower Court for opinion S 113 

CPC 42GA427 


High Court— Reference t<}~{Conld ) 

(b) Principles and procedure O 4G B 1 and Notes 
Registrar of 

See also regtslrar cf Iltgh Court 

(a) Order bj admitting ease — Whether amouuta 

to decision on sufficicnc} of court fee 

S149N12 

(b) Whether can bo questioned at hearing — 

N 12 


itltU 

„ _ - *.3N1 

- — Review 

(a) Application to whom to be made O 47 R 5 

(b) Review of judgments and decrees passed by, 

who can review 0 47 K 2 N 2 

Rules by 

(4} Consistency with Code 

(1) May bo inconsistent with ptovisiotis lu 
first schedule in Code S12SN1 

(il) Not to be inconsistent with provisions 
m bod> of Code S123N1 

(ill) Rules for procedure on original civil 
side— IMietber may bo inconsistent 
with provisions of Coda S129N2 

(iv)When may alter Rules m the first 
Schedule of the Code S 123 N 1 

(b) Effect 6 122, S 125 Kl, 

Ss 12G 127 123. 131 

(c) Matters for which Buies may provide 9 128 

(i) Power limited to Buies as to proeeduro 
and nob substantne right b 123 N 1 
(it) \S hether isaUers other than procedure 
can be provided for 5 130 

(d) Power to make rules 

(0 Extent of power 6 122 N 3, 8 125 N 1 
Ss 12G 123 

(а) To rules regulating procedure of 

Itself *tnd of subordinate civil 
Courts Ss 122 to 181 

(б) To rules as to matters other than 

procedure S 130 

(c) Rules a* to procedure 

L P (Cal) Cl 37 and Notes 

(d) To rules for procedure on its on 

ginai cirJ side S 120 

(f) To rules as to its own procedure 
S 117 N 1 

(u) To adopt rules made by other High 
Courts S125N2 

(e) Rules by— Publication 

(1) Publication of S 131 

(ti) Publication in Gazette S 127 

(I) Rules made under previous Code — Validity 
and force of S128N1 

(i) Hide at commencement of Code— 
■Validity of S 12G N 2 

(g) Sanction 

(1) For the conduct of its own busiueso — 
Approval of Government, whether ne 
cessary S 12G 

(ij) Under Part N of Code— Rules subject 
to sanction S 120 

(h) (UifcWfaiieous] 

(i) Rule Committee — Constitution and 
functions of Ss 123,124 
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High Court— Juri'-dictioii of— Original junsdietioA— • 

(CoWf) I 

(u) Local limits 

(n) Cause of action ariauig paillj ' 

witliiii jurisdiction — W betUer 
there 11 jurisdiction 8 20^15 
(i) Land situated outsido inns 
diction 817N3 

(it) Partly inside and partU 
01 tsidc jurisdiction 1 

S 17 N 9 

(lit) Terntmial jurisdiction ' 

S 20 

(/ ) Local limiti of ori„tnal jurisdiction 
of Chartered High Gonit 
L V (Cal) CN 11 to 13 ind Notes 

(c) Cause of action ansin^ outudo 
l)ie-.idcnc\ LP (Cal) Cl 14 

( I) Seaeral cau'cs of action in fa\our 
of plaiutifl — High Court having 
jurisdiction us respect of one — 
Joii der of ill cau os of action in 
same suit L 1 (Cal) C) 14 

(ill) (Vi cllaucw.) 

((i)Orisiuil ci\ 1 jurisdiction— Suit I 
again t foreigners S iO N 32 
(i<) Recoguised agent— W hclhcr cm 
represent pirty 8 119 

(c) La V to be administered 

ronoiiud 4ctsii2 
( fj Ougn al jurisdiction of — High 
Courts of Allahabad Lahore and 
Patna hare none S9 N 8 

(c) Power of High Court to mile 
rules as to S 117 N 1 


(j| 'Territorial 

(i) I ocal limit* of— MUratioii of— Powers 

of ( oreiuor General 

( ort of Ind Aet 8 109 

(ii) Jurisdiction — Territorial — \\ hen c\ 

tends to raofussil places— Jurisdiction 
oacr Luiopeau British subjects 

L P (Cal) Cl 17 M 
(ill) Tenitorial jurisdiction — Principles 
applicable S 16 N 11 

(k) Tc tamentaij an 1 intestate J P (Cal) Cl 34 
^l) (Vurenonrous) 

(i) As to infants idiots and lunatics 

L P (Cal) Cl 17 

(n) L\cniption froui ot certain persons 

Covtoflnl Vets 110 
till) In mall c luso suits (Letter Patent 
Cn*’) S15h4 

(n) Ordiiiarv jurisdiction— Ale ining of 

bl-^ON 3 

Law to I a administered ha 

(a) For ordiiiarv original civil jurisdiction 

L P (Cal) Cl 10 and ^otcs 

(b) For original jurisdiction of 


Coat of Ind Vets 112 

(c) For the cxtrci c of apj ellatc jurisdiction 

L P (Cal) Cl 21 

(d) For tbo eacrciso of catr lor Imarj original 

ciailjun diction LP(Cal)Ci20 

r cg-^l ] ractit loners 

(ftjlhscipliuarv juti fiction oaer Legal 1 racti 
tioners L P (Cal) Cl 10 N 3 1 

(b) Inherent power of — To remstalo Legal 
PiactitiODcrH avho haae l>eeia dl^mls ed 
from the profession s h, «> 


I 


High Court — Legal practitioners — (CoiifJ) 

(c) lusolveucy side of — Adao-ates if can iippeir 

and act in L X’ (Cal) Cl 10 M 

(d) I^egal Practitioners— Right of — In Hiol 

Court on original civil side S119 

(e) Power of — To make rules concerniDg advo- 

cates aakils and attorneys S119M 

(f) Eecogni ed agent— If can appear and net m 

LP(Cal) Cl 10 A 5 

AfeaniBL of S 3 N 3 S 15 N 4 S 100 101 A f 

S l‘’2M 

(a) Chief Court of Oudh aahether High Conrl 

S15A4 

(b) Judicial Lommisiioner s Court of 

w hether High Court S15A1 

Original side 


LP(Cal)nH 

fr) OfiPii al side — A\ hether RUbordinate to 


able by subordinate Court 

LP (Cal) Cl IS A 

(c) Origuial ciail side of— Procedure on— * 
avbat extent governed br C P C 

(f) Oiiguial side of— Vpiheability of Code- 

Mortgage suits- Applicability w 0 ^ j 

(g) Proceedings conducted by 

aipomloa br-lg.l.cjl.|n^ 0 l R 

— Pov er of 

(a) 1 »uo of ioinmis>iOD 

(i) To ls.ue commission i 

iorcignCoiirl O’SBrlJ” 

tOTo lall for the jrocccding* .jj K 

(i) To call for record ot ca»e 

subordmato Court i ti^ri 

(ii) To tall for the proceedings of saw ^ 

iiate Courts and pass such ° 
the case inaa reijuice 

(c) To expunge maUer , on 

(i)To expunge unncLCs^ara or i 
able matter from lower 
ment [jeJ 

(n) To order expangoment of ma«‘ 

judgmentsof lower ^ontU^ f 

(d) To ia»uc injunction 

(0 To graut tciuporarj ^ ^ 


^ mgiartx fr‘om A 

in mother Couit tti3ii«jr 

(n) To restrain lower Court ‘ 

mjuuctiou ,rtr ' 

(>) Injunction to re^traln pa „ t 

fcre.B.. Cemt 

British India on same cans 

(e) To punish , , .u iiJv'* , 

(OToenforeo oUdiencc Q^onl'‘ 

J iinishmeiit 
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Hull Court— Power of— To punish— (C om/J ) 

(li) To orJer attest of ivrsoa in zoofussil I 
SI3CN5 

(ill) To order arrest of person m moCussiI 
for contempt of Court 5 1361 * 4 

(ir) To puni’^h for contempt dcfanlluig i 
witness O 16 R 12 NX ' 

(t) To uuukIi for contempt of Court 

03)R1*^H 0 3aR22»C 
(f) To Slav proceedings 

)i) In t-ourt not subordinate to it 

041 R5N 2 

(ii) Inherent power of— To sla\ proceedings 
reiidinc Privs Council appeal 

S 151 'I 4 

(;) To transferor withdraw suits and proceedings 
(i) To transfer <.ase S lol N 3 

Crovt of lod Act S 107 N 15 
(li) To transfer case to itseff from mofusail 
L l> (Cal) Ll 13 ^ 1 

(ill) To transfer suit appeal or other pro I 
creiing 8 2tandlloles 

(iv) To transfer suits— APhen power can to 
eiercisod S 21 N 2 

(> j Tn Mthdraw suit to its own file 

L P (Call Cl 13 and Votes 


(nil) Transfer of suit to Original Side of 
Uigli Court— Court to which applica 
tion should be made S 23 N 3 

(h) Power of— With respect toSubordinaleCourt 
Govt of Ind Act S 107 and Notes 
(i) {Utictllaneo i«) 

(0 High Court as Court of appeal 

L P (CaJ) CJ 1C 

(li) In appeal from order of remand 

0 21B23N25 
(ill) In suit— Transfetrei to original side 
from mofussil Courts 


High Court— Reference to— (Co«M ) 

(b) Pfjociples and procedure 046III acdlifcites 
Registrar of 

See also Ilegtslrar of High Court 

(a) Order b> admitting case— \\ hetber amounts 

to decision on sulficiencj of court fee 

S149N12 

(b) AAhcthor can bo questioned at hearing — 

Older admitting appeal S 140 ^ 12 

(c) Power of, to bear application for stay of exe 

cution or for order of security for restitu 
tiOQ against decree bolder 0 41 B 3 N 1 
Review 

(a) Applicatiou to whom to be made O 47 R 5 

(b) Ret jew of judgments and decree^ passed by, 

who can review 0 47 R 2 N 2 

Rules by 

(a) Consistency with Cods 

(i) May bo inconsistent with provisions in 

first sehodule lo Code B 123 N 1 
(il) Not to be inconsistent with prorjijons 
in body of Code S 12a N 1 

(m) Rules for procedure on original civil 

side— Whether may be inconsistent 
with provisions of Code S 129 N S 

(n) AN ben may alter Buies )0 tbs £rst 

Schedule of the Code S 123 N 1 

(b) Effect S122, SlSoNl, 

Ss 126 127 123, 131 

(c) Matters for which Rules may provide S 129 

(]) Power limited to Rules as to procedure 
and not subsLantive tight S 128 N 1 

(ii) NN bether matters other than procedure 

can ue provided ior S 130 

(d) Power to male talcs 

(i) Extent of power S 1S2 N 3, S 12d2fl, 
Sa 12C 123 


L P (Cal) Cl 13 N C 
(it) Toeonsidcradmitted documents though 
not printed S 151 N 4 

(v) To delegate to Registrar Master or 
other oflicial of Court judicial quasi 
,udicial and non judicial duty S 123 
(n) To limit the amo int which any Court 
may award as compensatory costa (or 
false or vexatious cfaims otdofeuccs 

S3Sa 

(vii) To set aside (or fraud decree of mofua 
sil Court S 9 N Cl 

-Procedure in 

(a) Criminal procedure Ii P (Cal) Cl 38 

(b) Examination of witnesses — Memorandum of 

substance of evidence 0 18 B 8 V 1 


‘Referenre to 

See also Peftrtnce 

(a) Of case by lower Court for opinion S 111 

CPC 426 & 427 


procedure S 130 

(c) Rules a> to procedure 

L F (Cal) Cl ST and Notes 

(d) To rules for procedure oa its ori 

ginal civil side S 129 

(r) To rules as to its own procedure 
S 117 N 1 

(lij To adopt rules made by other High 
Courts S125N2 

(e) Rules by— Publication 

(i) Publication of S 131 

(ii) Fublicatiou in Gazette S 127 

(f) Rules made under previous Code— Validity 

and force of B 123 N 1 

(i) Made at commencement of Code- 

Validityof SI29N2 

(g) SacctiOQ 

(i) For the conduct of its own business — 
Approval of Government, whether ne 
cessary S 12C 

(ii) Under Part \ of Code— Role* subject 

to sanction S 12G 

(h) {litscellaiieous) 

(i) Rule Committee — Constitution and 
functions of 5* 123 121 
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High Court — Rules bj — {Mtscellancous) — {Conld ) 

(u) Under Part X of the Code — Pormalities 
to be observed in making rales — Efiect 
ot non comphance vjith ioimabties 

S122N2 

• Subordination of Courts 

(i) Court subordinate to — Meaning of 

S115N6 

(ii) Subordination of inferior Courts S 3 
—Superintendence, power of, oaer subordinate 
Courts 

S 115 K 2, Govt of Ind Act S 107 and Notes 


Goat of Ind Act S 107 N 4 

(c) Judicial Commissioner s Court if can eier* 

else power under Govt of India Act, S 107 
Govt of Ind Act S lOlN 3 

(d) Superintending luiisdiction of Courts sub 

]ect to— What are L P (Cal) CUC N 2 

(e) Over subordinate Court— If can be exercised 

by Judge sitting on insoheney side 

Govt of Ind Act S 107 N 14 

(f) If can be exercised by Judge silUog on 

original side Govt of Ind Act S 107 N 14 

(g) Principles and practice 

Govt of Ind Act S 107 N 2 

(h) What Courts ate subject to High Court's 

jurisdiction of superintendence 

Goa t of Ind \ct S 107 N 3 to 11 

-^(llascellaneous) 

(a) Duty of— To comply avith rcquuition from 

Goaernment for records, returns, state* 
meats etc DP (Cal) Cl 43 

(b) Besolution of*-Efiec4 of 

S12aN2. S129N 2 
(e) Whether commission may be issued to High 
Court for examination of avitne$» 0 20 R 4 

Highway 

Declaration that certain place is a public 

ihoronghiare when can be granted S 21 N G 

- — ‘Highway meaning of S 91 N 3 

■ Cause of action on damage S 91 N I 

- — Obstruction of— Public nuisance S 91 N 2, 3 

- — Possessiou right of — Illegal order of ^lagistrate 
restraining possession — Suit if maiDtsinaUe 

S91N3 

Bight to conduct procession along highway — 

obstruction of right— Suit in respect of— Special 
damage— Whether to be proaed 9 91N3 

* Bight to use is ciail right SON 22 

— — Suit for declaration — Applicability of S 93 

S92N5 

~ — Suit.inrospectof— WhethorS 92 applies S92N2 
Hindu father 
——Alienation by 

(a) Mortgage not found to be for legal necessity 

—Personal decree against father 

O 34 B 6 N 10 

(b) Son — Debts — Pious obligation of son and 

grandsons — Mortgage decree against ancest* 
ral property — Execution— 1\ hether plea of 
debt being immoral or illegal can be raised 
S 53 and Notes 


idu father — [Contd ) 

-Compromise decree against father and sons — 
Liability of sons for father’s debts — PersODil 
liability — Compiomise decree against father acd 
sons— Effect S53N$ 

-Defats 

(a) Binding nature on sons — Renewal of tine- 

baried debts by Hindu father S 53N J 

(b) Debts of — Decree for — Execution against 

sons — Objection by sons as to binding 
nature of debts or as to ancestral chaiactet 
of property sought to be proceeded against 
— Objection whether can be goue into bv 
executing Court S 47 N 4T 

(c) Partition — Son's share avhether liable for 

father's debt during father s life time 


S 53 N 3 

(d) Pious obligation to discharge fathers debts 
— Whether joint family property m sons 
hand can be proceeded against m execution 

Decree against 

(a) Decree against father — Execution agaiost 

son — Whether ha can question validity of 
decrea S60N7 

(b) Decree against father when binds sons 


511N50 

Execution against father — Proceeding whether 

bmd., 00 , SMNU 

Hindu joint family 
Alienation 

(a) AlienstioD of joint family property — Eiabi- 

J.tJ of alienee for meeoe 

(b) Legal necessity— Absence of, 

to a portion of the consideration Eaeo^ 

Validity of transaction 0 34 B ‘ 

— Utachment of undivided share of coparcener 

(a) His subsequent death— Effect S 6 

(b) Coparcener’s interest in joint famiK p 

porty, if can be attached and sold lo exew 
tion of decree ® . 

(c) Attachment of - Right of BurvivorsbiP oi 

CD paicenots, hov? far affected t> Oi 

(d) Undivided interest of coparcener 

ment of —Mode and effect of, O 21 R5 

(e) Attachment in execution — 

member— Effect 
■ - Compromise 


021RC6N23 

(S'Spr'om... by oduU 

effect on minors ^ 

(b) Father— Manager— Power of, 
on behalf of minor sons 

(c) Manager — Compromise on gj B 7 N 7 

Coparceners' rights ttiierse — 

bens entitled to claim mesne 


others -nners 

•Death of co parcener— Whether ofhM gv U 

are legal representatives u -Jx i 

■Execution against 
Sc€ Erceution 

•Execution purchase on behalf of 

&e EsfciitvOJi— bale 


Execution sale of share in joint 


(a) Member of — Decree agaiost Sa # “270 
what passes at u si i 
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Hindu joint family — Fxc utiou <al9 of sbjrcm joint 
family {■rvi'ert'—((' i I 

(DSliarc in fimiK prop tt' cxcwUtioa sale cf — 
rcmtdv cf auciion pjr baser to ootain 
pos.c a 0 21B96N4 

Family uu^iue s 

(a) tamilT I dsine «— Wbelbcr jomt familT can 
»i.eml be as a tirm OSOBlNl 
(k) Firm — IX. ree asaiust — Liability cf Hindu 
«on 0 21 B SON 5 

MaaiKcr 

(a) Manacer — Vatboriu of — Reference to arbi 
tratioii Sch 2P1N’0 

(tj Nanaj,<.r « heiLcr ♦ agent of tbe other mem 
Urs of tbu fain Is S 20 N 8 j 

— Miner mcmu.rs famllr having 

(a) Manlier— bamilv including minor members I 

— Receipt of moncT or other moveable pro 
pertv — ilinor — Whether and when ho 
should be rtiuircd to give security 

O 32 U C N 3 

(b) Manager — Power of — Leave of Court lor 

transactions aflccting mmor members of 
famils — hether necessary 0 32 R 6 N 1 
(e) Manag r— Right of— To withdraw money or 
cue disehaccQ — Where some partio are 
minors 0 33 BOH 1 

(dj Suit against manager — Minot members of 
famil' — tpoointment of guardian — Mhe 
thcr aud when accessary 0 32 R 3 K 3 
- — Partition 

(a) Mortgage of share in family property — Sub 

secicent partition— Transfer of mortgagee s 
right to share allotted to mortgagor 

O 34 B 5 N 17 

(b) Partition— Principles O20B1SN4 

——Salt by or against 

Se$alio llaUnttnl 


Mortgage suit against manager 

0 34 B 6 H 0 

(ill) Decree in favour of— Payment to mana 
ger— Whether sufiicient O 31 R 1 N 6 
(it) Manager — Decree against m represen 
tative capacity — Liability of entire 
family property S 53 K 3 

(b) Execution against manager — Froceediog 

when binds other members S 50 N 11 

(c) Patties 

See Parltei — Necessary oid proper j arttes 

(d) (J/isccffoiteouj] 

(i) Manager — Right of — To sue and be 

sued on behalf of all members of 
family O 1 R 8 N 21 

(ii) Manager-Suit against— Whether bars 


against the other members 

0 32B2N3 


Hindu joint family— Suit by or against — {Jlisccffa* 
iirous) — [Conld ) 

(vi) Mortgage by one of the coparceners — 
Suit relating to — Necessary and 
proper parties 0 34 B 1 N 12 

(m) Suit against member of family— Death 
of defendant— Procedure 0 23R4N11 
(riii)Suit by member of — Necessary and 
proper parties 0 1 R 10 N 18 

(ix)8uit by one member against other 
members— Necessary and proper par- 
ties O1R10N27 

(e) lies jaeUeala S 11 N 50 61 

(f) Salt on behalf of — Death of plaintiff — 

Bunging on record legal iepce:>eatative — 
Procedure 0 22 R 3 N 13 

Hindu Law 

lies judicata, principle of, not opposed to Hindu 

Law S 11 N 2 

Hindu reversioner 

See also Hindu tudow. 

llienatiou by widow — Suit to set aside— Whether 

alienees of different portions of estatomay be 
joined m the same suit 0 2 R 3 N 7 

-—Contingent reversioner— Right of to join as co 
plaintiff in presumptive reversioner s suit to sat 
aside adoption 0 1 R 1 N 5 

—Bight of, to apply to set aside execution sale oa 
the ground of fraud or irregularity OQlRciO N 8 
—Bight of, to apply to set aside execution sale under 
decree against widow 0 21 B 63 N 16 

Suit by— Death of plaintiff— Continuance of suit 
OS2R3H10 

Suit by— For declaration of reversionary right 
and suit for possession are based on different 
causes o! action 0 2 B 2 N 26 

Suit by— For injunction restraining widow from 
committing waste— Whether decree for deolara 
tion of his reversionary right can he passed 

07E7N2 

Suit by, for injunction restraining alienation by 

Hindu Widow, whether bars suit for declaration 
that alienation by widow cannot affect plain 
tiff s right 0 2 R 2 N 26 

Suit by or against — Applicability of doctrine 

of res judicata S 11 N 63a 

Suit by or against— Death of reversioucr— Effect 

of 0 22R1N15 

Hindu widow 

See also Hindu reiersioncr 
Alienation by 

(a) Different portions of husband sestate aliens 
ted to different persons — Reversioner suing 
for possession after her death, whethor can 
sue different alienees separately 

0 2 R 2N21 

I (b) Suit by reversioner for setting aside aliena 

I tion — Withdrawal — Effect — Whethor 

' fresh suit by another reversioner is barred 

0 23 R 1 N 32 

(e) Snit to set aside— Whether each alienation 
constitutes a separate cause of action 

S 20 N 14 

(d) Sale by— Setting aside— Suit for — By remote 
reversioner — Nearer reversioner, whether 
necessary patty 0 1 R 10 N 27 

Compromise by 

(a) Compromise by — Whether binds reversioners 
S 11 N 63, 0 23 R 3 N 22 
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Hindu widow — {Contd) 

Decree against 

(a) Binding eUect on reversioners 

0 22 B 4 H 16 

(b) Esecution against reversioner as legal 

representative — Reversioners wRetlier can 
question validity of decree S 50 N 7 

(c) W ben binds estate S 47 N 7 

•^—Execution against 

See also Execution 

(a) Proceeding ^rhetber binds reversioners 

SSOKll 

(b) Decree against — Sale in execution of — What 

passes at O 21 R 94 N 6 

— "Mamtenanoe right to— Suit for maintenanco— 
When right survives after nidorv s death 

O 22 R 1 N 5 

Residence right to — In family house — Ratnreof 

right S 60 N 5 

^—Seclusion of 

(a) Period for which she should remain in 
seclusion after husband s death S 132 
Suit by or against 

(a) Suit against — Adopted son when deemed 

to be party for S 47 S47N7 

(b) Suit against for possession — W Iiether sepa 

rate suit lies for setting aside gift m favour 
of daughter 0 2 B 2 K 21 

(e) Suit by— Death of— ^7ho can continne suit — 
0 22 R 3 N 10 

(d) Dismissal for default— Whether precludes 

suit by reversioner m respect of same 
matter 0 9 R 9 K 5 

(e) Suit under Dayabhaga law for partition in 

lieu of maintenance— Whether right to sue 
survives on her death 0 22 B 1 N 5 

(f) Suit by or against— Death of widow— Effect 

0 22 B 1 N 15 

(g) Suit by or against- Res judicata as against 

leveisionots 8 11 K 63 

— Waste by 

(a) Appointment of receiver 0 40 R 1 N 13 
Holiday 

See also Limitat on — Closiig of Court oi last 
da jafUi tation 
Practice — Holiday 


041 R1 N8 

—Execution sale on — Validity of O 21 B 66 N 6 
—Expiry of prescribed period on a holiday — Bight 
to present on re opening day — Filing of cross 
objections in appeal 0 41 R 22 N 19 

—Time for furnishing security for costs by appcl 
lant— Expiry of time during vacation — Effect 

O 41 B 10 N 11 

—-Piyment under decree— Court closed on the last 
ly of the time fixed for payment— Lficct 
■' y ' n oi n 


tation of appeal o 


021 R1 N 4 I 
-^ahdlty 0 41B1N2 


her any judicial act can bo done on a I 


'liday 
jether judgmc 

her plaint 


0 20B1N7 I 
at can be delivered on a holiday 

0 20R1N7 I 
can be presented on holiday 

04B1N6 

bihty in civil suit SON 43 4T | 


Husband and wife 

Conjugal rights, restitution of 

(a) Decreefor — Form and coutants 021RS2\5 
fb) Mode of enforcement 0 21 R 32 N 4 

(c) Suit for — Reference to arbitration— Legal tv 

Soh 2 P 1 N C 

(d) Whether relief can be granted against other 

defendants 0 21 R 32 N o 

(e) Decree for against husband— Power of Coo t 

to order husband to make periodical par 
meats to the wife lu case he does not ober 
tbs decree and to require security for seek 
payment 0 21Ri>3 

Suit not abated by marriage of female party 

0 22 R 

Married woman whether can be nest friend or 

guardian ad Utem of minor 0 32 R 4 ^ 4 

Inability of husband for decree against wife 

02’R 

Bight of husband to execute deciee in favour of 

wife 0 22R7M 

Suit against husband by minor wife through next 

Iiiesd for recovery of property — Whether bus 
band as natural guardian can lesist suit 

* OS2R1N1 


Suit by wife — ^\hetbe^ husband is oeces atr 

party OlElOMJ 


—Suit for recoverv of wife— hether lies . . 

0 21RS2M 

Idol 

Form of suit 

OS2B1A4 

—Gilt of — A aliditv 

SC0^5 

—Is property 

S9M9 

Representation of idol— Question as to^ jj jq a, j 

-Suit by or against 

032Bl'I 

Title of suit— Amendment of 

Immoveable properly 

0 1 B ION 8 

-Utachment of 

n9l R« 


• “ 0 21E35M 

-Decree for possession of , . 

(a) Decree for possession mesne i 2 

— Form and contents of decree 0 0 w 
—Delivery of in execution 
See Executio i 

— Description of « ^ * v^i eea 

W By boundary and by area— Conflict mi 
-W hich to prevail 0 R 3 o 

Execution of decree against— Small Cause Coor^ 

decree— Procedure Q 16 * 

—Instances of , 

_»r I <3 ir V j 0 91 Bo4 


” 0 ‘’1 R 

(b) by mortgage of 

able property-Whethcr moveable^ 

petty or immoveable B 00''^ 

(ii) Mortgage debt O 
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Itdino«e«Me property — Meaning of — Moitgagfi — 
(CrniJ ) I 

(ih) I sufnictuarv mortgage whether Js im [ 
ulo^caUo rro|ccty wuhm O 21 B 95 
0 21 B 05 N 3a 

(e) Mortgage decree 

(i) Decree— For 'ile — In euforeement of 
mortgige whether immoveablo pro 
iert% h IG N 4 O 21 R 4CN 4. 

O 21 B so NS 

(u) Decree for »alc of lumoTcablo properly 
O 21 B16N4 I 

(d) standing crop <J 21 B 41 N 1 

Pos c«sion 

iff i o V' imi 
Suit relating to 

(a) Contents of plaint— DcsenntiQu of propertv 

07 B3 

(b) Determination of interest m immoveable pro- 

perty — auit for — W hat i» SIGNS 

OJ Right to or interest m— Suit for spew 
nc performance of contract to transfer 
immoveable property SIGN 13 

(c) Joinder of other causes of action — Leave not 

ob aincd for aoeh joinder — Lflect S 9J N 5 

(d) bat i»— Vdminislration suit — Whether 

ueb sun OSOB13N2 

(e) Whether of small cause nature S 102 N 12 
Imperial Bank Act 

•^—Whether controls Court $ discretion in directing 
payment of decree amount by instalments 

0 20 BUN 2 

Inam 

I Grantee and his successors— Successors claim 
through predecessors S 11 N 58 

—Inam lands whether eaa he attached and sold m 
execution ol decree S 60 N 5 

■^—Nature of grant— Whether there is a re grant on 
each Bucce->aioo of male heirs SUN 58 

Saranjam— Oram of for political ser\ke— Be 
sumption— Jurisdiction of civil Court tointerlcra 
S9N5C 

income tax 

Income-tax reference 

(a) Costs of S 35 N 7 

(b) Judgment in — Whether leviowable 

O 47 K 1 N 21 

(c} Reference to High Court— Hearing by Bench 
of two or more Judges— Mode of decision 

S93N3 

Suit for refund, whether lies S 79 N 3 

Income tax Act 

Appeal under — Procedure S 96 N 22 

• Assessment— Suit to set aside— Maintainability 

S9N50 

■ Matters under— Privj Council appeal if lies 

L P (Cal) Cl 39 N 13 
—Proceedings under— JZfs judicata, doctrine of 
whether applies S 11 N 2S 

Indemnity 

— —Claim by defendant for indemnity against any 
person — Power of High Court to mate rules 
w here such claim is made & 12S 

—In suit on Negotiable Instrument which is lost 
0 7B16 

Inherent Power S 151 

See aUo Juilxcc 
— Abuse of process of Court 

bee Procesi of Court — Abuse of 


Inherent power — [Contd ) 

Addition of parties 

See Parties — -lifrftfioii of 
—Amendment of decree 
StC Amendment 
• Appointment of receiver 

bee lieeeiier — Appointment of 

Existence or otherwise of express provision 

govetnmg matter, eSect 

(a) Code applicability of— Cases for which es 

prcas provision is not made — Power of 
Court to apply sections which are nearest 
m point S 151 N 2 

(b) When arises — No inherent power where 
there are express provisions or general 
principles of law applicable to a case 

S 151 M, 2 3 

Other remedy, 0 g by suit open ordinarily — Belief 

not to be granted to him m exercise of inherent 
power S 151 N 4 

—To exeente decrees 
See Execution 

To grant restitution 

See Bcslitution 
—To set aside execution sale 
See Eiecution~Sale 

To set aside ex parte decree 

See Ex parte decree— Seltinj aside 
-^Bectification of mistake 

(a) Money withdrawn under mistake — Power 

of Court to order refund S 151 N 4 

(b) Order passed under misapprehension of lasts 

-Court has inherent power to set aside 
such order 0 30 B 3 N 4 

(c) Order under misapprehension of facts — In 

herent power to correct such order after 
true facts ate known S ISl N 2 

—Scope, object and extent of 

S 107 Nil 5I51N1,S 

(a) Cases in which can be ezeicised— Instances 

S151N1 

(b) In what cases there u no inherent power 

—Instances S 151 N 2 

—Stay of suit 

See also Siiif— Slap of 
(iftsredaNcoui) 

(a) Collusion between parties— Abuse of process 

S151NG 

(b) Dishonesty of Court officer S 151 N C 

(c) hor avoiding needless expense and lucon 

vontence to parties S 151 N 4 

(d) No inherent power to deal with matters 

over which Court has no juiudictiou 


07B10X10 

(g) Substitution of legal representative after 
abatement O 22 B 4 NJ24 

(b) To avoid redilctio ad absurdum S 152 N C 
(i) To grant or refuse leave to sue receiver 
O 40E 1 N 31 

(]) To prevent abuse of process of Court — In 
stances S 151 N 6 

(k) To prevent miscarriage of justice S 151 N 4 

(l) To remove receiver O 40 B 1 N 43 

(m) To take notice of questions which cut at 

root of subject matter of controversy 

S 151 N 1 
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Injunction 

— — Against whom can be granted 

{a) Government servants — Inherent power to 
grant injunction against S 151 N 3 

(b) Injunction to Court O 39 E 1 N 22 

— ■ Against whom decree for injunction can be en- 
forced 

(a) In representative suit whether binds per- 

sons not actually on record O 1 E 8 K 21 

(b) Liability, personal — Inability of persons not 

on record S 52 N 5 

(cj 'Nt hether can be executed against the legal 
representative of deceased judgment debtor 


8 53K5 

-Breach of 039E1N18 

(a) Disobedience of decree for — Contempt of 

Court O 21 E 32 N 11 

(b) Efleot O 39 E 1 N 17 

(cj Punishment for 0 39 B 1 N 17, 18 

{dl Remedy of plamtifl O 21 E 32 N 9 

(e) Whether ofieuce under S 1S3, Penal Code 

0 21 R 32 N 9’ 


—^Interim injunction 

(a) Inherent power S 151 N 2 

(b) Mode of enforcement O 21 E 32 17 6 

(c) Power of appellate Court S 107 N IS 

——Mandatory Injunction 

(a) Inherent power to issue S 151 N 2 

(bj Meaning of O 39 R 1 N 2 

(e) Temporary injunction in mandatory form 

O 39 R 2 N 7 

(d) To demolish wall — Demolition of wall in 

execution — Judgment debtor erecting an* 
other wall at a different place obstructing 
the same right of way — Remedy of decree- 
holder O 21 R 32 N 0 

— Meaning of 

(a] Order directing party to render accounts 
within particular time — Whether injunc 
tion 0 21E32N6 


——Mode of enforcement of decree for injunction 
See aUo under Execution 

(a) Mode of enforcement O 21 R 32 27 6 

(b) Mode of execution O 21 B 32 N 9 

— Power to issue, scope and extent of 

(a) High Court — Power of to issue apart from 

Civil Pro Code S 151 N 2 

(b) Inherent power — To grant injunction — fc- 

tent of power S 151 N 2 

(c) Inherent power of Court — S 56 of Specific 

Relief Act — Not to bo contravened 

S 151 N 2 

(d) Power to grant— In absence of specific praver 

for it m plaint O 7 B 7 N 2 

Suit for 


(a) Injunction restraining defendant from inter- 

fering with plamtifi's possession— 'Whether 
bars suit for possession O 2 B 2 K 26 

(b) In respect of x’ubho nuisance — lojanction 

when can bo granted S91N7 

(c) Jurisdiction to try — Small Causa Court 

S9N7 

(d) Restraining executing Court from executing 

decree agamst surety — Suit whether lies 

&145N11 

(e) Valuation — Mode of SIS 1716 


Injunction — Suit for — (Coufi ) 

(f) When fresh suit for injunction lies 

0 21 R 32 K 9 

(gjilbether Lars suit for damages on same 
cause of action 0 2B2hl9 

{h)l\hether provisions relating to deposit la 
Court of amount in satisfaction of plamtifl s 
claim, apply 0 24 E 1 N l 

— T emporary and Perpetual — Principles and proee 
dure 0 39 R 1 N 2, 0 39 R 2 K 2 

^Temporary injunction 

(a) Against whom can be granted 

O 39 R 1 N IS; 0 39 R 2 N 2 
(il Defendant residing outside mrisdiction 
0 39 R 2 N 2 

(ii) Injunction to Court 0 39 R 1 N 22 
(ill) Receiver O 40 B 1 2? 

(ivj Against Corporation 

0 39R5 and hote» 


(c) Communication to party restrained 

' 0 SDR 2 in' 

(d) Conditional grant of 

WOBlsrms OSSBJJTS 

( 11 ) On undertaking bv plaintiff to oonipen 
sate defendant for loss— Application 
for enforcing undertaking, to be mjae 


OSOR'^ 

(e) Court which can grant . 

( 1 ) Can be granted only by Court m wnicu 
mam suit IS pending 039RlNli 
(u) Power of High Court to issue 

See also High Court , 

(ill) Power of executing Court to Scani 
temporary injunction UB9xvi* 

(iv) Small Cause Court, power of . _ „ ^ 6 

(I) Date from which takes effect 0 39 B 3* 

(ys.tling ,5.d,-Whetlier »It« 
aside plaintiff may again apply 

(lu) Setting aside of— Order for 0 33 « 

(h) Disobedience of , , i 

(i) irrest for— Person ontsida local hmiw 
of jurisdiction of \ 2 

(u) Di:.obedieace — Abetment 

ment for tj 3J tt - 

(ill) Dissolution of injunction— 

ground for exempting 2 V 

*WP.''l'MaB«aer O 39.® sfsfit M « 
transferred to another Conrt^ fot^_ 


O 8J K -‘Y 

rum,!.™., 1=,^ ^ ^ J ^ 
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Injunclion — Temporarv iniuiiction — Disobcdienco of— I 
(CcrUJ I ' 

(ix) I’nnishmcnt for — \ppUcation lor ULiug 

action — for O S'* R 2 ^ 0 

(x) U bat Court cm punish O 32 R 2 N C 

(xi) t?a]o of {rcicrtT for disoledience of 

tctapotars in)uiictiottOT\ieAchot term 
on ^^Illch such iniunction has been 
issued 0 39B2 

fxii) tRainst compans — DisoboJicnco — 
Vuiiishinent O 3J R2 N G 

(mu) Tcii]{>orar\ injunction — Broach of — 
meet 0 39ttlN17 

(i) Pjralion of 0 39 R 1 N 16 . O 39 R J 

(j i.-’cet 


Injunction— Temporary injunction— Proceedings and 
suits m vbich temporary injunction can bo granted 
— (Confd ) 

(r] When suit itself is for perpetual in* 
junction 0 39R1N3 

(p) Purposes for which injunction can bo granted 
\\j Judicial proceeding, resttamt o{ 

0 39 B1 N 7 

(<]} Lxeeution proceedings 
See also Uxecu^ion 
(t) Execution sale— Injunction 
against 0 39 U 1 N 10 
See also Execiiiion Sale 
(ti) Whether can be granted to 
restrain execution 


(1) \licnain>n in riolation of injunction, 
efecl cf 

(a) Restraining alienation — tliena 
tion in Molation of injunction 


0 39B 1 N 7, 10 
(in) Whether can be granted to 
restrain execution of decree 
of Reiccue Court 


— I fleet and raliditv b Cl N 3 , 


0 39 R 1 N 11 


n 39 R 1 N 17 . O 39 B 2 N C 


(() Suit, restraint of 


(ii) 

(a) Re training defendant from par* 
mg tnouei duo on bond— Liabi 
liii to interest O 21 R 3 N 2 
(t) Restraining defendant from with* 
drawing moceps standing to bis 
credit — 1 fleet — Whether it 
amonnts to attachment before 
judgment 0 38R6N2 

(e) Restraining execution — Contiou* 


0 21 It 90 N 33 

<a) Eolorecment of 

(0 tgaicst whom can be enforced— En* 
forcement against legal representatiTes 
0 39 B 1 N 13 

(ii) Igainst whom can be enforced— Pur* 
chaser of propert} O 39 B I N 13 
(ill) Mode of O 21 R 32 NO 

(it) Whether luna with the land 

O 39 R 1 N 13 

(1) Grant of, grounds for O 39 B 2 N 2 

(■] Apprehend breach of contract or other 
iniutv— Principles aud procedure 

O 39 B 2 N 2 

(ii) Danger of suit property being wasted. 

damaged, etc O 39 B 1 N 5, C 

(ill) Grant or refusal, grounds of 

O 39 B 2 N 3 

(m) Grant of, procedure as to 

(i) Temporary injunction— Whether can bo 

granted ex pa> fa 0 39BSN1 

(ii) Notice to oppobito party before grant of 

injunction OS9R3 

(u) Power to grant S 94 N 2 

(i) Inherent power to issue 8 151 N 2 
O 39 B 1 N 3 

(n) Power of High Court to grant such in* 
junction apart from proTisious of 
’ ’ ~ 39 B 1 N 22 

, temporary 

S141Ni 
S151N2 

b 39 B 1 N 15 

(ill) In probato proceedings O 39 B 1 N 4 
jiv) In suit lor partition O 39 R 1 N S 


(t) Inherent power— To restrain 
by injunction person from 
proceeding with snit in 
Small Cause Court 
‘ S 151 N 1 

(i») Temporary injunction whe- 
ther and when can be 
granted restraining a party 
proceeding with suit in an- 
other Court 0 39 B 1 N 23 
(e) (Mtscellaneous) 

(0 'A'^^sther can be issued in 
restraint of judicial pro- 
ceedings 0 39 BIN 7 
(ti) Power of Court to restrain 
by injunction in inter- 
pleader suit from takiug 
any proceedings against 
plaintiff 0 35 R 4 N 2 
(u}Bshgtoas matters, injunction affect- 
ing 

(n) In connection with the religions 
office 0 39 B I N 9 

(5) Against trnstee of temple res- 
traiumg him from making 
changes which would aflect the 

character of the temple 
, , „ 0 39 R 1 N 9 

(c) Grant of, to restrain obstruction 
to performance or enjoyment of 
reliriniis nfTippi O S I R 1 |J <i 


of — Injunction restraining 

0 39 R 2 N 4 
(6) Whether can be is»ued— To mort- 
gagor after final decree for sale 
re»traming him from receiving 
the income of the property 


0 SO R I N 12 
(e) Restraining arbitration proceed- 
ings— When can be granted 

0 39 R 2 N 3 
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Injunction — Temporary injunction — Purposes for 
which injunction can ba granted — (dflscellaMcoits) — 
(Con^li ) 

(/) To restrain apprehended injury of 
any kind — Principles 

039B22T3 
{^) To restrain breach of contract — 
Issue of — Principles 0 39I12N3 
(li) Whether temporarj injunction 
can ba granted for testraming 
candidate from partaking m 
election 0 39 R 2 K 3 

(q) Refusal to grant grounds for 

0 39B1N3,0 39 R2N2 3 

(r) \\hea can be granted 

S94N5 039R1N23 
(i) Cases in which temporary injunction 
may be granted 0 39 K1 039R2N3 
(ii) Pendency of suit — Necessity of 

O 39 R 1 N 14 

(ill) Prtiiia facie case — Existence or neccs 
sityof for 039R1N3 

(iv) Principles 0 39R2N4 

(v) Whether and when can be granted 
after judgment 0 39R2 

(ri) Whether can be issued after reference 
of case to arbitration Sch2P3N8 

(s) (DfisccflnKeour) 

U) Appointment of Beceiror— Distinction 
between 0 40 R 1 N 13 

(u) Grant of — liether matter of procedure 
or substaneo S 141 N 7 

(ill) Order obtained on Insufficient grounde 
.-Compensation for S 95 

(it) Variation of order for 0 39R4 

Injury 

—Meaning of O 39 B 2 N 4 

Ineolvency 

See Abatement — Insohency, 

Official Astignee 
Official Ileeeiier 
—Adjudication eflect of 

(a) Adjudication in foreign territory — Whether 

bar to suit m British India S 14 N IS 

(b) i/Z parte adjudication on account of fraud*~ 

— ECcet S 151 N 0 

(c) Public ofiicer becoming insolrent — What 

portion of his salary vests in Oilicial Re 
ceiver S60N16 

(d) % esting order— Effect — At hether msolveot 

has any saleable interest 8 CON 5 

■ Adjudication grounds of refusal of 

(a) Power to refuse adjudication on ground that 
It is abuse of process of Court S 151 N 8 
— — Adjudication of arrested judgment debtor 

(a) Arrest of judgment debtor in eaecution of 

decree — Application by him to bo declared 
insolvent — Provisions of Insolvency Act 
applicable S 55 N 10 

(b) Arrest of judgment debtor in execution of 

decree — Court s duty to inform judgment 
debtor that he mav apply to be declared m 
solvent S55N10 

Annulment of adjudication 

(a) Effect of O 22 R 8 N 5 

(b) Effect on suit instituted by Receiver 

O 23 R ION 12 

(c) Suit by receiver — Annulment of adjudication 

pcndiug suit— Effect 

O 22 R 8 N 5 , 0 22 R 10 N 12 


Insolvency— (Cenfi ) 

Attachment of money in hands of Receiver m 


to insolvent— Claims and objections laves 
tigationof O21R5SN10 

— — ‘Creditors rights of 

(a) Insolvency — Dividends in — Person entitled 
to dividend — Right of— To apply for netting 
aside execution sale 0 21 B OON 7 

Discharge 

(a) Application for — Time fixed for applying— 
Whether can be extended S14SN5 

—Exemption from arrest 

(a) Insolvency — Effect of— On power of Court 

to arrest and detain in civil prison 

0 21 R40Ih 3 

(b) Exemption when applies S o5 N Id 

Firm insolvency of 

(a) Pending suit by firm— Refusal of Official 
Assignee to continue suit — Whether firm 
can appeal as pauper 0 S3 B 1 K 19 

• High Court jurisdiction of 

(a) Under Letters Patent as to insolvent debtors 

L P (Cal) Cl 18 

(b) Under Provincial Insolvency Act S 24 N 9 
—Insolvency Court orders of execution of mode of 

(a) Order of insolvency Court under Presidency 
Towne Insolvency Act directing payxnenv 
of money or delnery of property bv straa 
gers to Official Assignee— Mode of execution 
ofordcr 0 21 R SON 1 , 0 21 B 81 N 2 
Insolvenca Court power of 

(a) Inherent power 8 161 N 3 

(b) To order attachment before judgment 

0 38 R 5 N 10 

^—Insolvency of decree holder . 

(a) Pending execution proceedings— Efiset 

^ r <» Q22B8N4 

(b) Transferee of decree — Application bv— For 

execution — hotiee to Official Receiver 

0 21 B 16 N 14 

Insohency of judgment debtor pending eaecut ou 

proceedings 

See also hxeculion—AUachfienl, 

£xecutto»—InsoJic>iep of 2 ortKS je i 

ding execution 

(a) Execution sale during judgment debtor 5 

insolvency— Setting aside sale— Procedure 

(b) Insolvcucy of member of pactnersbip 

Effect— Whether prior order charging u* 
share in partnership business in execution 
of decree against him is aSect_cd_ 


o 21 mo 

(c) Realisations subsequent to vesting urder— 

Whether rateable distribution can w 
otd.ted 

(d) Reviial of such proceedings f ^ 

5f.. . . ~ , . -atealle dislriba 


(e) Whether affects order for : 


uy vuo icgai repio=«=u.....d wj - g Ml 

—Insolvency of parties to pending litigation 

(a) Appellant declared insolvent pending “TF* 
■^Bigbt of Official Receiver to conl;m« 
appeal S JO » 
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Intelrency InsoKcnr^ o{ paities to pcoding litiga 
tion— {Con f ) 

(b) Aj plioalioQ (or adjudicition c( fliintifl m 
pccding a‘e o ohent— Lflect 

OOUsNl 0 22R8N2 5 
— 1 Re t— Oa attacbipeaV bsloi* 
judgment ol th in oKeut s pr l^rty 

t> J:> U o N 20 

(d) I: ‘ohinc' — Of pliiiitifl in jcndiDg liUga 
tion — R phi of reciixor t coptmoo the 
proceedings — Limitation applicable 

O 22 R S ^ 10 I 

(e) Ii iTcn V — 0! 1 laintifl { ending litigation — | 

t entinuanre of I rorecduigs bj rccoiTcr >a j 
IL olxen ' — iritT for costa b» rcceitcr 
O 21 11 8 K 11 

(f) losolvei cx — Rectixcr in Continuation ol I 
suit L\ rrecner— buit started l>» plaintiff I 


{gH 

O 22 R ION 10 

(b) Ii solxeucv »l appellant pending appeal — 
Effect 0 22B8N3* 

(i) Iti'olTency of dtfendant— After paymcntinto 
Court of inonej in satisfaction of claim 

O 21 B 1 \ 7 


liwU— c.iibkl 

(l)In«ohency of defeodant — Whether dit 
chatgeb from liab lity surety (or his ap 
psarance Od6R3Nl 

(m) Insolrency of dofendant in pending suit— 
Depo it of tnone) to ansner plaintiff a 
claim made by defendant OB arrest before 
lodgment— LScet of insoUeucy 

O 38 R 23 N 8 

(n) Insolreucr of mortgagor— Pending suit on 
mortgage— Bights and liabilities of parlies 
0 31 R 0 N 1C 

{o) Insolreucj ol parly to liligatiou— Effect 

0 23 Gen 

(p) Insolrency oi plaintiff la pending case — 
Dismissal ol <uit on acconnt ol such insol 
vency— Setting aside on dl^mlssal 

O 22 R 0 and Notes* 
(g) Insolvency of jlaiutiff m pending case — 
Effect— AA betber be can appeal against 
decree O23R8N0 

(r) Insolvency of pla utifi iq pending litigation 

— Dismissal ol suit on account of— Setting 
aside dismissal— A\ ho can apply for 

O 22 R 9 N 5 

(s) Insolvency ol plaintiff m pending suit — 

Right ol Official Receiver to continue suit 
where insolvent was allowed to sne as 
pauper 0 33B8N5 

^tusai oi Ofhciai Assignee to conl.mue suit 
—Appeal in forma yaupms by insolvent 

O 33 B 1 N 10 

(u) Right of Official Assignee to amount de 
pouted m Court as security by insolvent 
irior to insohoucy 0 41 B S N IS 

—Insolvency of pauper applicant pending pauper 
petition 0 22 R8N8 

—Insolvency proceedings ajpealin 

(a) Appeal to Invy Council— Whether lies In 
lUBolvcncy matters O 41 R 11 N 18 


Insolvency- Insolvcncv proceedings appeal in— 
(CohIJ ) 

(b) Insoiv oncy — Proceedings in— Order granting 

review in— Appealability 0 47 It 7 N 12 

(c) Involv ent Debtors Act— Coaeurront jurisdio 

lion ol High Court lo grant leave to •vppeai 
0 41 R 11 N 18 

(d) Orders nnder Provincial Insolvency Act — 

Appeal against — Powers and duties of ap 
peltate Court S 103 N 3 

(c) 1 roceduro S 06 N 22 

(1) Right to ffle cross objections 0 41 R 32 N 3 
(g) Security for costs if can be tcguired 

0 41 B ION 4 

» Insolvency proceedings applicability of doctrino 
of res j idicata to 

i ’ SUN 23 

« SUN 28 

• ' ' for default 
lO— Dismissal 

for default of suit and their restoration 

09R JNG 


(b) Insolvency case 0 41 B 19 N 10 

lusoheucy proceedings transfer of 

(v) From mofussil Court to original side of High. 
Court— l>eitn>Bsibility L P (Cal) Cl IS N 2 

(b) Creditor m— AV bethec can apply for transfer 

of proceedings to another Court S 24 N & 

(c) Power of lligh Court— ^Vbether High Court 

can transfer insolreney proceedings pend 
ing before a District Court 8 24 N 0 

(d) Proceedings pending before District Court, 

whether can be transferred to High Court 
S24N0 

(o) Transfer of insolvency petition to original 
side of High Court- Permissicilitv 

LP(Cal) Cl 18 N a 

—Insolvency proceedings witbdrawvl of 

(a) Rules as to appi cabitity of 0 28 B 1 N 7 
Jn<en«n protection 

(a) Lffect— A\ hether judgment debtor who la 

released under iHfertin protection order 
can bo re arrested S aS N S 

(b) Power of Court to grant protection before 

adjudication S IjI \ 8 

-—Judgment debtor insDlvency of 

(a) AA hether affects righc of decree holder to 

have mortgage executed in bis favour un 
dcr piior order by Court for execution of 
such mortgage 0 20 R 11 N 11 

(b) Official Assignee whether bis representative 

Within S 47 S47 B 23 

—Judgmeut debtor insolvency of after attachment 
of bis propertj 

(a) Attaching creditor s right against receiver 

m insolvency SbONld 

(b) Claims and objections to attachment — De 

termination of O 21 R 53 N IG 

(c) Claini proceedings— Adverse order against. 

decree holder — Suit by decree-holder — 
Leave of insolvency Court whether neces 
sary 0 21 R C3 N 23 

(d) Effect of— On prior attachment 

SCON16, S61N14 

(e) Effect of— On prior attachment- Insolvency 

adjudication by foteign Conrt S 64 N 10 
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Insolvency — Judgment debtor insolvency of after 
attachment of liis property — {Contd ) 

({) Insolvency — Prior attachment of insolvent s 
— Official 
us order 
attach 

^ .. w uk. oi Becetier 

S Ct 2^ 14 

(g) Insolvency — \ esting order in — Whether 
property under attachment is affected 
S C4 K 10 

(b) Official Receiver — Rights of decree holder 
under attachment of debt as against Olfi 
cial Reocnet O 21 B 46 N IG 

(i) Sale without impleading and without notice 
to receiver in insolvency — \ ilidity of sale 
S 50 N li 

•—-Law applicable to Chartered High Courts 

J P (Cal) Cl 18 N 2 

Receiver m in'olveucv execution against 
See irccttioii 

Receiver in insolvency rights of 

(a) To prefer claim or objection to atUchment 

O 31 R 53 N 16 

(b) To prefer claim under S 61 or S 52 lusol 

venoy Act— Stay of csacution S 151 N 8 

(c) 'esting property la receiver -lasohcncy 

'liter execution sale ot debtor s ivToperties— 
for sot 
IV 89 N 12 
,rly to ID 

soheucy Court for declaraliou (bat 
tho right of certain creditors of in 
solvent to sue for certain debt is barred 
under 0 2RS O2B2N20 

— Receiver m insolvcuc> sale bv 

(a) Selling aside by deposit— Provisions apph 

'' BS9N5 

or irregn 
s relating , 

0 21 BOON 2 I 

(c) bclhor can be set aside on deposit 

0 21 a 89 NS I 

Receiver in insolvency suit by or against 

(v) Official Assignee — Liability of to bo sued for 
debts due by debtor S 53 N 11 

(b) Official Receiver — Right and Lability of 

for costs of litigation S 35 N 20 

(c) OJtici-il Receiver — Athether can sue as 

pauper 0 33R1N12 

(d) Possession taken bj Official Assignee — Suit 

by third pvrtj— Claim if lies S9N6S64 

(e) Addition of as party to suit or other proceed 
mg 

See Parfics— A ccesiory ond proper /xjrfieJ 

(f) Costa— Rights and liabilities S 35 N 20 

See also Cosls — Pe«»f tn truoltencif 
• r\ghli anl haMUtee vf 

(g) Suit against by third parly — Leave of in 

solvency Court li necessary S 9 K 63 G4 

(h) tthelher Official Assignee can be sued as 

legal representative S 52 N 11 

Rights of insolvent 

(a) Insolvent whether can be appointed guar 
diau ad hlem tot minor O S3 B 4 N 3 

Sale in insolvency proceedings 

(a) Pcfault ot auction lurcbaser— Re sale — Loss 
on — Liability of auction purchaser — Mode 
of enforcement 0 21 R 71 N 14 


— Suit by or against insolvent 

(a) Cause of action arising sub'=equent to insol 

vency — Whether insolvency a ground for 
demanding security for costs 0 22 113 'IIS 

(b) Povecty of plaintiff— Secutitj for costa of 

suit 0 25 R 1 N T 

(c) Receiver in— Right of to continue suit la 

stituted by insolvent after adjudication 

0 22B8h9 

(d) Of mortgagor — Receiver in insolvency— 

Rhother necessary party to suit to enforce 
mortgage OSlBlNH 

{«) Official Vssignea when necessity party to 
suit against insoWent 0 1 R VO N 13 

(f) Property acquired by insolvent after msol 

vtmey— Suit m respect of— OffieiaV Assignee 
if necessary party 0 IB JON 27 

(g) Suit against insolvent— Stay oisuit— Insoi 

vency Court whether can stay suit 

» S JO Nil 

(b) Suit against undischarged inso]vent“OfB 
cial Assiguoe if necesBiry I B 10 N 27 

W Whether after adjudication insolvent can 
sue O2aB8V0 

—Territorial jurisdiction n, wt 

(a) Objection as to when to be raised 

(b) Residence meaning of S20N3to' 
— bo can apply to be declared insolvent 

(a) Judgment debtor undercoiag ttnpcuo^eac 
— if can apply SSSNi 

— (JftSfCffdJICOMl) 

(a) Decision of lusohenof Court recogmsi^ 

certain person as creditor of insolvent" 
Patties whether bound by such gj, 

(b) £aecutioa sale of debtor s property— hadure 

to give notice under S 52 Provincial insw 

vency Act— Effect— SYhethei leiund can M 
claimed _ 

(c) JnsolvcDCy of— Estate of deceased 

Procedure 0 20B13^a 

(d) Official Assignee when bound 

against insolvent S 11 

(e) Official Receiver when bound by , 5'/ 

agamstinsolveat S 11 

(f) Petition in insolvency presented ''S» 

persQu— Person dying pending pctitie 

iersoa still can bo declared insolvent ^ 


Legality bcfi ^ '"jf 

(i) Proceedings m— Set off — W beri ® ^ .. 

oRowed 

(j) Procedure of— tppHcability to 

tion suits ^Tn,4— 

(k) Proof of decree in insolvency 

Decree more than 12 years old n 
provable ® 
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B»oUency— ( VtscW/ijnco i«) — (Con/ 1 ) 

il) Riiaedr in oivn— Scpanto suit if lies 

b 9 N C3 G1 

nipection 

— Lxal la pc Uon 

i < 0 / d iin;cc/»<iii 

(ii J 1 lenient not to I e b.iseJ 'olelv on sncL id 
^ pcction OlbniSNl 

(UP vTcr of Court 0 13 R 18 

( j Prm iple. O 13 R 13M 

——Of do mcat^ 

6.0 1 I> jtif II— /iu;\ciinu o/ 

(air cunds cl ol jcction O 11 R !■> 13 N 3lolO 
(tj N t e to produ e— Foroi of 0 11 R 1(» 

((jO ctioaasio laim to inspect 1 eing pro 
mature O 11 R 20 

td) 1 o\ier of Court to postpone O 11 R 20dt 1 
UfPuwerof Court to send for and inspect re 
ictd of aav other ca c O 13 B 10 

(fjPrnileged documents — Potict of Court to 
in pe t for determining question ol pti 
allege O 11 R 12 11 N 10 

(ci Rifehts of parties O 11 B 15 

hi Tunc and place of O ll R 17 

hen caaT Uc ordered O 11 R 15 to IS 

Of Pr pcriT 

(ai Order for— Power to order preparation of m 
aentorr O 39 B 7 N 4 

(li \ ben cas be ordered 0 39 R 7 N 3 

— (di et Itntous) 

(a| tcpluabilUT of proTisions to mmora 

011R23 

(b) Delamalion— Suit fat— I lea of justiCcation 

raised in defence— Particulars of plea re 
quired by plaintiS- IMietbcr defendant 
can claim lusreetion of plaintiS s accounts 
OCR5N3 

(c) Discovery and inspection- General 

OllRlNl 

(d) General ponct of Court to inabe appropriate 

orders in regard to inspection of documents 
and other material objects S 30 

(e) Of subject matter of suit— When can be 

ordered 0 39 U 7 K 3 

Instalment Bond 

Suit on— Sphttins of claim— Rule against 

0 2 B 2 N 10 

With default clause— Suit on bond— Splilmg of 

claim bow far permissible O 2 R 2 N 10 

’\itb default clause— W aiver of forfeiture 

O 2 B 2 N 10 

Instalment, power to direct payment by 

Sic also Decrce—Inilalmcnt decree, 

£,xeculion^Instalmeiili, payment by 


tgage snit 
O 34 H b N 23 
O 20 B 11 N 13 
istrumeut 

0 37 B 3 N 5 
Calments may be 
0 20 BUN 10 


— IppliCibility to personal decre 

Deiault clause— Waiver 

In summary suit on negotiable 

In what cases payment by id 

ordered after decree 
Instalment bond with default clause— Whether 
in suit on bond claiming whole sum under the 
default clause, Court can direct payment by in 
stalmcnls O 20 B 11 N 8 

" ■■-Instalment decree — Grounds on which such decree 
may be passed 0 20 R 11 N 7 

— " Instalment decree— Power of Court to pass each 

decree O 20 R 11 N 2 3,4,6 


Instalment power to direct payment by — (Conid ) 
—Instalment decree with default clause— Limita 
tion 0 20 B 11 N 13 

^^Poner of Court to order payment by instalments 
noder money decree S lo2 N 2 

■ - — Power of Court to allow such payments 

0 20 B 11 N 2 3, 4 

^Power to direct m a preliminary decree for fore 

closnre — Payment by instalment O 34 B 2 N 5 

^Smtou mortgage bond— Stipulation in bond tor 

payment m a lump sum— Whether Court can 
pass decree allowing payment by instalments 

O 34 R5N 7 

W hether asecutiag Court can compel decree 
holder to accept laymant by instalments 

0 21 B30N 4* 


Insurance 

See alto Lt/e Isituranec 

(a) Policy of— Imount due on — Liability of in- 
surance company to payintereat S 34 N 10 

Interest 

A.ccouuts snitfor 

(a) Bight to— In suit for accounts S 34 N 10 

(b) Suit for dissolution of partnership and ac 

counts — From what date interest should 
be granted S 34 N 4 

Ifter date of suit 

(a) \bsenceof specide claim in plaint whether 

bar to grant of such interest S 34 174 

(b) Agreement to pay interest— Absence of such 

agreement— Court whether can aivaid in 
teicst alter date of suit S 34 N 3 

(c) Agreement to pay interest till realisation — 

Court 8 discretion as regards inlsrest after 
dsteofsuit, whether can allect agreement 
SS4N 3 


date of suit — Discretion of Court 

S 84 and hiotes 

(g) Discretion of Court— Extent of S 34 N 3 

(bj Claim for in plaint— No claim made— Court 
if can award interest after date of suit 

S 34 N 3 

(i) From date of suit to decree— Discretion of 

Court S 34 

(j) Befusal of— Grounds for S 34 N 3 

(L) Whether court fee is payable on such in 

tocesl S 34 N IS 

(I) Whether forms part of plaintiff s claim 

S 341. 1 


tgceement to pay 

(a) express or implied to pay interest — Edect 

S34N7 

(b) Implied agreement to pay— Principles 

S34N7 


Attachment of debt effect of 

(a) Liability for — Of person owing debt which is 
attached 0 21B46NI 

Cessation of 

See also Debt— Tinder 

(a) After sum due is deposited in Court 

0 21 B 1 N 6 

(b) By deposit into Court of decree amount 

0 21 BIN 9 
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Intereft— Cessation of — {Conltl) 

(c) On deposit in Court of sum in salisfftction 

of claim of plaintiQ 0 2i B 3 

(d) Payment into Couitin execution. ntocecdings 

0 24B3N3 

^Costs interest on 

See also Costs — Inlet est on 


(a) By way of restitution S 144 N 23 

(b) Decree silent as to— Lffeet S 31 N 17 

(c) Of mortg igo suit 0 31 B 11 

— Damage by way of 

(a) I rmciplos S34N10 

(b) Wrongful wilbliolding of moiiov duo 

S 31 K 10 


— — Damages intereat on 

(a) buit for damages — hotber infcreal can be 

awarded S 31 N 2 C 

(b) \\ Lether claimable S 34 N 9 


-^—Damdupirt rule of 

(a) Scope lud applicability of tula S 34 N 1C 

(b) Whether rule limits Court a discretion to 

award interest after date of suit B 34 N 3 


— — Decree silent as to interest 

(a) \ward of interest by judgment— Omission 

in decree— Whether such interest can bo 
locovorod in execution O20RCN7 

(b) Decree iiid judgment silent— Proper remedy 

S 151 N 1 

(o) Deeroo for maintenance— Power of executing 
Court to order interest S 47 14 81 

(d) Decree not granting interest— Lxeculmg 
Couit if can grant S38N8 

(o) Interest— Decree silent is to interest— bffoct 
S 34 N 11 

(1) Puithor interest after decree— Power of 
Court to grant such lutorost— loboront 
lower S151N1 

(g) Decree notawarding— Jurisdictioo to award 
>11 latest as damages S3iN10 

(h^ Interest— ^ot granted by decree or )udg 
inont— Power to award such interest 

S 152 N C 

(0 Provision as to— Omission of, in decree — 
linoudmeot S153K3 

(j) Might to— Decree not granting interest — 
Whether amount of interest can bo includ 
cd m the amount m sale procHiuation 

O 31 R DON 19 


(L) Interest subsoiucnt to decree — Decree silent 
IS to— LUcct S3I 

to On mesne profits— Power of executing Court 
to order interest S17N81 

(m) Power to awatd interest in suit for partition 
O_0B18N6 

(n) Decree silent is to rate of — Lffeet S 31 Nl7 
to] bei irate suit for interest, whether maintain 
tblo S 34 N l7 


——Deposit of amouut in Court 

ta) Deposit of debt in Court— Eflccl— Principles 

S 34 1* 

tb) Deposit of decree amount in Court— Decree 

holder s right to interest atterwards 

S 31 N 19 

(c) Deposit of rcineiial In Court— Lfloct—Prln 
ciples S SIN 19 

td) Liability for — \ftet deiosiling in Court 
whole or part of sum in satisfaction of 
plamtiQ s claim O 91 R J 


Interest — Deposit of amount in Court — (Coni i ) 

(e) Liability for — Of receiver claiming excess 

amounts as due to him on such amount 
being deposited lu Court O40B3N3 

(f) Whether can bo claimed on deposit in Court 

& Ui N 23 


—Discretion of Court 

(a) In what cases and to what extent award of 

interest is in discretion of Coiut S 34 V 1 

(b) Iniercht prior lodccreo — Whether in discre 

tiou of Court b 34 N 1 

(c) Prior to suit — Discretion of Court — Extent 

of S34N7 

—Future interest S 34 and Notes 

(a) Amouut on which to bo calculated 

(0 Prom decree to payment — Sum on 
which such iiitcrcftt is to le paid 

bS4N£> 

(ii) To bo calculated on whole amount due 
iiicludjng principal and luterc^t^ 

(b) Decree silent as to 

(i) Amendment 
(il) Inherent powei 


S 152 V 3 
r to grant such interest 
SljlNS 


(c) Discretion of Court 

(i) Irom decree to payment— Discrefiori o* 

Court as to S 34 N 5 

(ii) Subsequent to decree — Di$cri.tioii ot 

Court , , 

(d) Purtber interest —Irom date of 

to payment b 34 > o 

(o) nature and lueidonts ol right to future 
interest 

(i) Further interest— Might to 

(ii) Prom decree to lajmeut — Whether 
such interest is compound ij 

(ill) Whether attachable in 

(f) Suit relating to mortgage 0 ^ ^ 

(i) Interest sub cqueut to daU 

payment by preliminarv “C ree 
iorcclosure 0 34 U 2 '* •' 

(ii) Bight to luteco t-Subscquciit lo W 
fixed for I aymciit under prelim ) 

decree O 34 K 

(ill) Subsequent interest after datt t"® ^ 

pajment under o 

under mortgage ^ * 

(c) (Vtsccf/nrictus) , . , i n rv 

(i) Date to which to bo calculJt«.U ^ ' 

ot amountlii sale proclamation— j 
of calculalvou O-lBCuM^^ 

(ii) Subsequent to deerto — gjj 

for such interest if lies . 

(ill) Future interest nicutioii (f j 

in apjilication for 

(»x) Partilion-Suit for O 
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InlereJt— Future interest — (Co«M.) j 
(mi) To lutere&t between sale and confiima* I 
tiou of — \\ here pureliise lias been by I 
do^rcc-Loiacr 021R72N12, 

. 021RMN7 . 041B92N2 
— la-.iliacnt decree 

(al Interest under 0 20 R 11 N 9 

Ij’c^est ^cv intCTC t under S31K9 

■'I '.-.ICC «uit 

bee 111' Inhrn fl— Future tiittreU — Suif 
relating to fni»'(7ar;e 

(ilChiurcin rules— Iutroduci.d b\ aincudmcnt 
of lOl) 03JR11NI’ 

(bi Foreclo'Ure dcciee O 34 B 2 

I I luicreat rrior to suit O 34 R 11 N 2 

(Ji lnter..-t 111 O 34 R C X 20 . O 34 R 11 

UiOn casts and expenses incurred b> mort 
'•acce lu re nc-t of mortgaged property 

O 34 R 11 

If) ■'lorlgagc decree — Pavincot of sum under 
decree — Sum cnbauced in appeal — Interest 
on 'sbat amount payable 03iR3N6 

(* 'lortgagce obtaining decree for poo»c»iou— 
4\betbrr be is entitled to interest between 
date of decree aud date of delirery of pos 
,cs«ion 034 R7N5 

On Mortgage or charge — Suit on — Interest, 
award of subsequent to suit, wbetber in 
Court s disoreliou S31N1 

1,1 Mortgage transactions — M betber interest 
forms part of tbe mortgage mouey 

0 31B2N8 

(j) Point up to nbicU prior mortgagee is en 
titled to interest at contract rate where 
sale ii held under puisne mortgage free of 
prior encumbrance 0 31 R 13 N 3 

(t.) Power of Court— Vpplicability of pconsious 
ofS 34 tomortgagedecrees O34RCH20 
(1) Principles 0 34 RnN2 

(u) Right to interest— Extent of O 34 R 7 N 5 
. (n) Right to interest subsequent to day fixed 

for rayment — Under piehminary decree 
O 34 B 7 N 8 

(o) Time up to which to be calculated — Pay- 
ment before date fixed under mortgage 
decrees— W Uethet mottsagot as entitled to 
claim that luterest should be calcolaled 
only up to date of payment O 31 R 5 N 13 
Xaiura of right 

(a] Interest and mesne profits — Distinction 
between then characters 6 34 N 1 

Xigotiable instrument 

(a) Interest allowable on B 34 N 3 

Id) Right to interest — Summary snit on 

O 37 B 2 N 8 


Penalty, by way of 

(a) Court's power to relicTo S 34 N 7 

P3wet of Court 

(aj 4s to awarding interest S 31 

(ij If can be awarded by decree, where not 
granted by judgment S34N3 

Prior to suit 

(aj Principles applicable S 34 N 1, 6 to 1C 

Rate ot 

(a) Cases m which Court can reduce tatcof 
luterest prior to suit S 34 N 7 

(t.) Decree silent as to rate— Effect S 34 27 17 
(cj High rate as giouud for refusing interest 
alter suit S34K3 


Interest — Rate of— {ConW ) 

(d) Interest allolred as damages S 34 K 10 

(c) By way of restitution S 144 N 23 

(I) Interest granted by decree but no rate 

mentioned— Rate to bo allowed— Interest 
on costs S 35 N 35 

(g) luterest prior to suit 0 34 R 11 N 2 

(hj No rate fixed — Power of Court to fix such 
rate in mortgage suit 0 34 R 11 

(i) Power of executiug Court to reduce rate 

S 34 N 17 

(j) In restitution matter S 34 N 10 

(V) Simple or compound— General rule S 34 N 6 
(1) Suit for contribution S 34 N 10 

(ui) Whether contract rate must be awarded 
after date ot suit S 34 N 4 

Restitution, by way of 

(a) Execution sale getting aside of— Eight of 

auction purchases to interest on puichosa 
money 0 21 R 90 N 2 

(b) Interest— By way of compensation— On re- 

fund of purchase money on execution sale 
being set aside— Power of executing Court 
to order such interest S 47 2181 

(e) Bight to S144N34 

(d) Bight to, of auction purchaser on purchase 

money on sale being set aside 


or order subsequently lerergod S 84 N 10 

(h) On money levied in execution of decree or 

order subsequently inversed S 34 N 10 

(i) Refund of purchase money on execution 

sale being set aside— Power of executing 
Court to order payment of interest 

S 47 N 81 

(j}SaIe ID execution setting aside of— Right of 
auction purchaser to interest on purchi^te 
money 0 21 R 93 5 7 

—Right to 

(a) Basis of S 34 N 6 

(i) Demand for debt, whether creates right 

B 3417 7 

(ii) Demand lot payment made in writing 

and giving notice of claim of interest 
I — Principles S 04 N 9 

(ill) Detention of debt, whether confers 
right S 34 N 10 

(it) From date fixed for payment of debt 
8 34 J7 9 

(v) Interest from data of demand for pay 

meat of debt giving notice of claim 
for interest S 34 l7 9 

(vi) Mercantile usage— Effect of 8 34 N 8 

(vii) Printed heading ui tradesman's bill 

that Interest Will bo charged— ESect 
of S 34 9 

(viu) Under statutory provisioa 
(ix) ^Vrlttcn instrnment inaLing the pna-i* 
pal sum payable at a certain t^e — 
Principles S Ct 2» 9 

(b) (Jfisceffoiieour) 

(i) Debts payable in Vini— '•VEiiher in- 

terest can be claimed cn su,.h debts 
S34N9 

(ii) Depreciation in value cf goods— tVh^ 

tiler interest is c1i mile on such 
depreciation B34N' 
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Interest — Right to — {ilisceUaneous) — {Contd ) 

(ui) Whether claimable on mesne profits 

O 20 R 12 IT C 

(it) Of principal against agent retaining 
his moneys S 31 N 10 

(v) Of surety paying on behalf of piinci* 

pal debtor S 34 N 10 

(vi) On arrears of rent S 84 N 14 

(mi) On dower debt S d4 N 10 

(mu) On unascertained sums whether claim- 
able S34N9 

(ix) On unpaid legacies S 34 IT 9 

(s) On unpaid purchase money S34 N 10 
(xi) On profits of trade — Whether claim- 
able S 34 N 9 

(xii) On provisional payments doe by one 
patty to another — Whether claim- 
able on such payments S 34 N 9 
(xiii) On sums payable under contiogent 
contracts S 34 N 9 

(xn) Upon amount of policy of insurance 

S 34 N 10 

Suit for 

(a) Separate suit— When barred S 34 

(b) 'Whether suit for principal barred on ground 

of res jitjicafa S 11 IT 7 

——Tender of debt 

(a) Cessation of interest 024R3N2 

(b) Tender of debt—Eflecl of— Principles 

S 34 IT 12 

(c) Interest after tender of debt S 34 IT 12 

(d) Plea of tender— Before action— Essentials 

0 24 n 3 K 2 

—Trustee, liability of 

(a) Liability lot — Of person admitting that be 
holds subject-matter of property as trustee 
of another patty but failing to pay to him 
or luto Court as directed 0 39R10N1 
Waiver of claim 

(a) Interest on arrears of rent— Waiver wbat 
amounts to S34N14 

Interlocutory applications 

■ Vffidavit — In support of — Contents of 

OI9B3N1 

• Costs of 

Interlocutory iudgment 
See Judgment. 

Interlocutory orders 
See aho Order, 

‘ ' —Appeal against 

(a) Dismissal of— Whether order 
tioDcd in appeal from decree 
—Effect as res gudicata 
See also' Besjudteata. 

Power of Court 

(a) To order sale 

(b) To pass interlocutory orders 


S 3d IT 4 


S105 
cau be ques- 
01 BIO ITS 
S 11 N 3, 22 


039BC 
8 94 

decree 
al against decree — 
riocutory orders in 
0 41 B 23 IT 3 

(b) Appeal against, failure to appeal— Effect- 

Right to question order m appeal from 
final decision S 105 IT 3 

(c) Right to attack such orders in appeal from 


Interlocutory orders— Questioning of, m appeal from 
decree — {Could ) 

(e) Order restoring suit dismissed for defaolt 

whether can bo questioned in appeal from 
final decree 0 2 R 9 N 12 

(f) Order returning plaint for presentation to 

proper Court 0 7 R 10 N U 

(g) Right to challenge order rejecting docu- 

menta as inadmissible or irrelevant 

013R3II3 

(h) Right to question S 105 

(ij Right to question order as to adjournment 

OlTRlXa 

(j) When can be questioned 8 103 N 5 to 7 

(k) When can be raised , S 99 N 2 

Interlocutory Proceedings 

Meaning of 8 115115 

Interlocutory Relief 

See also Suit — Subject maWer of suit— Poarr of 
Court SM regard to pending SHif. 

Arrest before judgment 

See also . Arrest — Judgment, arrest before 
—Attachment before judgment 
See also. Attachment 


-^Inherent power— To grant interlocutory 3 


International Law 

•Foreign judgment, effect of 


S13,14N2 

Interpleader p.®® 

—Procedure whether applicable to suits and otfis^ 
proceedings under Agra Tenancy Act andSIaa*** 
Estates Lands Act 8 83*’* 

Interpleader Suit 
•—Costs and charges of plaintiff 

See afjo Costs— Interpleader suit ^ o i 

(a) Costs of plaintiff 0 ” B * 

(Wills right to charge on the subject mai « 
for his costs 0 85 R C and Rot« 

(c) To deduct the costs when paying the tliio| 

into Court 

(d) Right of plaintiff S ^3 B 

(c) Separate proceeding in respect 

necessary bos* 

First bearing m 

(a) Adjudication at, of the title to 

claimed 

(b) Procedure at 

Interpleader suit and parties , .,5 

(ft) Meaning of p 2 {if 

(b) Plaintiff in— Transposition of one ci i 

claimautsas . , 

(c) Power of Court to make one of the ,, 2 

pUmlia.ollie.iul 0 3S 

— Payment into Court 

(a) Of thing claimed 0 35 R 2; ® "i- 

(a) Payment to wrong n jVl J 

' Effect -Liability of plaintiff 0 84R2^j 

Plaintiff, discharge of, from suit 0 35i‘*- 

0 83 B 4 J 

0 35B| 

&' TmT‘oi-lIoas ol 0 3i K 

(d) On non-appearance of claimants^ S5 R 4 1?^ 


—Procedure 

(a) \t first heating 

fb) Interpleader suit— Procedure 


SUy ol >0.1 bj d.I.nd;ol T 

dBlena.nl, — Pendency ol ‘ 4o,< 

institution of interpleader suit 
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l^lle^rog«lor^el-'\tls^vet to— (Omifl ) 

{g) torm fta3 ffioSe o! 0 11 B 8, 5 

(hi Further answer— Ipplication for 

0 11 B U N 1 

(ij Order to answer or answer further 0 11 R 11 
(i) Order to answer— Nou coiaplianco— Llfect 

0 11 R 21 

( 1 ) Fctent to which officer of corporation in suit 
by or against is bound to answer 

OURoJJl 

01 Sufficiency of 0 11 B 11 N 2 

(ui) Use of— It trial — Jlode of 0 31 H 22 

(n) ( t(o toce esamination O 11 B 11 1 

(o) Whether evnlenco 0 11 II 22 N 1 

(p) Whether party bound to answer 
0 11 R 2 N 1, la 

Costs of 0 11 R 3 N 1 

See also Cosls~Inierr03alortfs 

(a? recent— VrobititiQii of from suing principal j Delwety of 

A. tn r^mncl him to lutcrpleau witn | (aj \gainst whom can be delivered 

0 U B 1 N 11 

(b) Against whom may be allowed OH RlKld 


Icilcrpleader Suit-Star of suit bv defendant against 
pUmtifl — (C ni I ) , . » 

(b\Stav of -mtrrevi u U instituted bv defen 
d„., I 
suit \.o''a4 S S3 V 2 

^^(au'uintia ri.jniring dcferulanls ^<> 
with celercncoio one rcUel-Sult 
intcrplciJer S 

'^(ajMeodii)ts clijias to lei q*MN^3 

tef^etoOb aiiotlitr fetsaixo 

lb) in what cis.s inurpuad.r 

stiiuied , „„ 

iclNSbeiheiCiubefiUd'-'i^l^ refeienca to nn 
li juiditcd damages or choso m j 

— — Vibio rosT insvitule 


(o| U.oto'; ..nont-XMrrn .'•■I- ““ g>V," 

‘o » 

(d)Sttit br ageut— Railway Company with 
,t0O food. .,eooo.,S««S 

consjrjiOr ^ ^ . 

*^(S) Conirructiva MJ judicata — Application ol 
doctrine , i®. 

(b) Deciiion on claim whether ^ 

ween CO defendants w. » 

(c) CquitabU claims whether 

(dlplaint 10— Contend ol ^ 

(e) Plamtia not to haca any interest >“ 

aaWes ol «.« S 6S W « 

(f) Test of plaintifl s disiaterestednw^ « 2 H 1 

(gj tthether subiect matter can be handed oter 
to one of the rival claimants. ®“ 
security 0 3» K 2 U .1 

Interpretation o( Statute* 


(cjDieeoiery by 
(d)LeaieofCc ‘ 


of ‘statutory provision* — Disimcuon ^oei-wi^u 

Preamble N 3 
S66K1 


—— 'Retrospective effect 
l^a^OtS 00 

(b) When to be given 

(c) Whether vested rights 

enactment 
—— 'Buies as to 
Interrogatories 


sm 

e affected by later 
S 15i K 1 
Preamble R 7 14 


(al Affidavit of— Obieclions to— No exception to 
be taien but insufliciency may he objected 
O J1 It 10 

(b) Affidavit of— Bight to raise object^* to 
interrogatories 0 U J*o 

(cl Claim of privilege by person interrogated 

O IX B XX N 3 

(d) Error in— Amendment t-1 ® ^ f 

(a) Estcot to which party interrogated Js t»Md 
to answer 0 11 B8N 1 

(fj Failure to gi'0—E2ect Oil BIX NX 


OHBl 

Court for delivery 

on BIN 12 0UB2 

S PoKie o{ Court to regulate 0 II B 2 N 1 
Procedure OllRltoU 

(8) R'ght to deliver OllBl 

(h) Service on opposite party—Mode of 

ouRam 

(i) Suit by or against corporation OURS 

(j) Time for delivery Oil BINS 

(1) When can be allowed Oil BIN 2 

—'Form of 0 II B A 

Meaning of 0 II R 1 N 1. 3 

(a) Inurrogatoriea and pleadings— QiHerence 
between the two 0 ll B 1 N 3 

-N • I - V 


• 0UB1N4 
(c) Scandalous irrelevent, etc 011B6N 2 to 9 

Object ol 0 JI B 1 N 2 

—'Objections to 

(a) Grounds of 0 11 R 6 N 2 to 0 . 0 11 B 7 N 1 

(b) Interrogatories by answer 0 ll B C 

(c) Remedy of party on whom interrogatories 

are delivered 0 ll B6N 1 

(d) Right to raise objection m affidavit to Answer 

onus 

(e) Setting aside of objectionable interrogatories 

0UB7 

— ^ATtreeRaneoK*) 

(a) Applicability of provisions to minois 

011R23 

(b) As to contents of document— Necessity of 

0UB2N1 

(c) Examination of person on commission on— 

NVhen may be ordered O 26 B 1 

(d} Examination on commission of witness on 
interrogatories— Cross interrogatories filed 
by oppoaito parties— Bignt to copy of cross 
inleiiogatories O 26 R 1 N 5 

(e} Matters in respect of which they can be 
allowed t) JI B 1 N 2 to 8 

tt) Matters to which they may relate O 11 R X 

(g) Particular interrogatory to he submitted to 
Court 0 11 R 2 
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Interrogatories — (iirisceZ^ancoiii} — (Contd) 

(h) Power of Court to pass appropriate orders la 
regard to delnery and answering of interro 
gatories 8 30 

(0 Setting aside or writing out oi 0 11 B 7 
(]) Suit ou promissory note— Defendent plead- 
ing want of consideration — Interrogatories 
by O 11 B 1 N 3 

Intervener 

See Parlxcs 
Issues 

Abandonment of 

(a) Power of legal practitioner 0 3 B 4 N 4 

(b) What amounts to 0 14 R 1 N 7 

(c) AMietbec amounts to compromise 

0 23 R 3 N 7 

Additional issues 

(a) Ptamiiig of 014R5 

(b) When discretionary O 14 R 5 K 4 

(c) Isew issues— Framing of — A\hen obligatory 

OUB5N3 

(d) Inherent power to frame issue at any stage 

S 151 N 2 

(e) New issues— Raising of 0 14R1N8 

(f) Stage up to which additionat issues can be 

framed 0 14 R 5 N 5. C 

— ~ Agreement of partiesi statement of issues by 

0 14 RON I, 014 R7N2 

(a) Framing of O 14 B 1 N C 

(b) Questions ol hw or fact, statement of in 

form oi Issues, by agreement of parties 

O 14 Bed and 7 

(e) Special issues OllRGNl. 014B7N2 
— Amendment of 0 14B5 

(a) New point 

Sf6 also Practice — New potul 

(b) Stage up to which issues can be amended 

0I4B5N5 0 

(c) When discretionary 0 14 R S N 4 

(d) When obligatory O 14 B 5 N 3 

Appellate Court? power of 

(a) Bound to deal with case ou issues settled by 

trial Court O 14 B 1 N 2 

(b) What Court can frame — Remand by appel 

late Court— Whether appellate Court can 
direct on what issues the suit should be 
tried O 41 B 23 N 9 

(c) Court entitled to settle issues — Appellate 

Court — Power of to re settle issues 

0 41 R 24 

(d) Court by which to bo framed — Appellate 

Court, poner of, to frame issues while rc 
mandiug caso O 41 R 23 

(e) To decide case ou a now issue without re 

mand 0 41 B 24 N 1 

(f) To remand issues to lower Court O 41 R 25 
Costs— Separate issue costs of 

See Coils— Separate issiies~Cosls of 
—Disposal at first hearing 

(a) Settlement of— Issue of summons for sottle 

ment of issues— Power of Court to dispose 
of suit O 15 R 3 

(b) Parties not at issue— Powcrol Court to du 

pose of suit at first hearing O 15 B 1, 2 
■ "Findings on 

(a) Court whether can refuse to decide point 

raised lu Usuo O 14 B 1 N 2 

(b) Decision on each issoo to be stated in ]Qdg 

ment O 20 B 5 


Issues— Findings on— {Contd ) 

(c) Duty of Court to give decision on all points 

015R3NI 

(d) Duty of Court to try and dispose of all 

issues 014R2N2 

(e) Whether may be added after pronouncing 

judgment O20B3N3 

Framing of 014B1 

(a/ Date fixed for 

(i) Is aate of first hearing of suit 

0SRlh3 

(u) Whether date fixed for heating of sail 
09R8NS 

(b) Duty of Judge to frame 

(i) To ascertain real points in uaue though 
not raised clearly la pleadings 

OUB3N3 

(ii) To frame issues sue inotii ,0 14 R1 
(ui) To frame proper issues 0 14 R 1 N 3 

(c) Fx paste suit 

(i) Whether necessary in ex parte suits 

09R6N3 

(d) J/afenafs for 

(i) Framing Issues - 014R3 

(ii) Issue not to be incousistent with pl» 

dings 014R3N3 

(ill) Whether can be raised on mateciaU 
other than pleadings 0 14R 3 N 3 

(e) Necessity for 

{li Id suit where Court passee consent at 
ctee 014R1N2 

lit) In what cases issues need not be framed 
014B1 

(ni) Transfer of Judge subseijnently— Ne* 
Judge need not frame issues again 

014BISJ 

(iv) Uhethei necessary for point admiHW 
o:4Bi'I2 


(I) Omission to frame, effect 

(i) Omission to frame- Effect _ „ 

014BIN4, 0 20B4N9 

(ii) Power of appellate Court to 

issues for findings 0 411*^ 

(s) Postponement of 

(i) Postponement of framing 

till disposal of issues of law 0 11 1* 
(h) Stage of 

(0 Inherent power to frame issue atjfj 
stage Slsl-- 

(lO stage at which iSsues 9 

(ill) Whether issues caa be settled 

ippoiutraent of guardian 

minor defendant S 21 - 


ouni>^ 


(i) Summons for 

See Siiinmoiis 

(j) Wrong issues 

(i) Framing of— Effect of 

(k) (UiJcclfniicOKi) 

(i) Issues— Iraming of— Effcc^^^ r 

(ii) Importance of 
(in) Settlement of 
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— Framing of — ( ) 

(iv) -Subject of 014Ri 

(\) OrJor refusing to frame tssuoa — Wlie 
thcr [ucsliou can I o re opened at tnal 
O 14 R8N4 

(m) Power of Court to eomptl attcadanrfl 
of per‘.on or profuction of doenmonts 
for fiainiiiaiioii before frairiDg 

ucs— Fffect 01IR4 

(Mil ■BoIqsii j. lo frimo or wronglv iraming 
i« c— tfJeel t»9D'«8 

(Mil) bin I.M fence mi t ho produced at 
first} tiring liiojgh tbo issues maf 
I Qi base IcsU framed O lo U-t 

— — Intcrp’iader suit 

(a) Framing of i"Ui. a** to title to ihtug claimed 
035R4 

- — Issue of — PftjuJicati is to S 11 N 9 

- — -Issue of law 

(a)nnioalot uit on issues of lav. OUU2 

(Hf^esjWciMasto Sll VO 

Kinds of is>Jcs S 11 V 9 O 14 R 1 

-ilallcr m i «uo 

Se» af»o V j r i c / ( 


SUN 13 

(d) Mat er eolfaterallT or incidentalt? in issue ' 
— Meaniog of SUN 13 

llcantngof 0 It R I N 2, 0 14 R I 

.Poiots that ma^ be raised la 

(a) Points on sibieb issuea need not be framed 

014R1N7 

(b) Points srhieb can be raised m i«<Qes 

OURIN2 

(e) Points wbieh should ho raised by issues 

O U R 1 N3 

(d) Whether issues between co defeudaots can 
bo raised 014R1N3 

(c) Whether points not raised m pleadings can 

>« raised in IbSucs 

0 11B1N2 0 14B3N2 

Preliminarj isauo 

(s) Lurden of proof O 18 R 1 K 4 

(b) Disposal of suit on preliminary issue 

O 14 B 2 N 2 

(c) 'Meaning of preliminary usuo O 14 B 3 N 2 

(d) Power of Court to dispose of suit on pre 

liminary issue 0 15 R 3 N 1 

Question not raised in 

Set nho Ir/utiee — 2feu) point 

(a) Point not raised in issues— Power to decide 

such points 0 14 R 1 N 2 

(b) Point not raised fii issnes whether maybe 

raised subsequently OI4R3N2 

(c) Whether can be basis of decision 

O 20 B 4 N G 

—Be opening of 

(a) Issues already closed whether permitted 

014R5H2 

Small Cause suit 

(a) Settlement of issues in— Procedure O SO R 1 
— Striling out of 0 14B5N7 

(a) Issues by consent of parties — Stritiug out of 

014 R5K7 

(b) Power of Court 014B5 


CPC 4231 429 


leeues— Sinking out of — [Contd ) 

(c) Wrong issues — Power of Court to strike ofi 
0 14 R 5N 7 

^Trul of 


(a) Order in which issues should be tried 

O 14 B2N2 

(b) Power of Court to direct successive trials of 

diSeront issues 0 20 B 1 N C 

(c) Power of Court to pronounce successive 

interlocutory judgments on several issues 

O 20 R 1 N 6 

(d) Stay of trial of issue— Whether trial of 

issues of fact will La stayed pending appeal 
from docision on i&sues of law 0 14 R 2 N 2 

(c) Whethor Court can postpone trial of some 
issues O 14 B 2 N 2 

(() Unnecessary issue— I indings on, not to be 
embodied in decree 0 20 B 5 N 2 

Judge 

Additional District Judge when deemed to be sub 

ordmato to District Court & 24 N 9 

Allegations of partiality against 

(a) Jmpartulity of when may be questioned 

S 2 {8) N 3 

(b) lD grounds of appeal sgamst bis decree — 

Power of appellate Court lo order expunge 
meat 0 41B3N4* 


(a) Exomption from S 135 

Assistant Judge 

See dMiitnnt Judge 

Bench of Judges 

See also CouTl—Bench of J udjea , 

]l\gh Court 

(a) Difference of opiaton — ^lode of deeiaioa of 

application for review 0 47 R Q 

(b) Bench of Judges is “Judge ’ within the 

moaning of the Code S 3 (8) N 3 

Disqualiffcalion of 

(a) To try case— Objection as to— Raising of ae 

ground of appeal against de.iBioa 

041 R1 Nil 

(b) To try case in which he is interested 

S9N3 

High Court Judge 

See Jligh Court 

Importation of porsoml knowledge by 

(a) Decisiou on Judge s own knowledge of fact of 
case— Legality— Revision S 115 N 12, 

O20R4N4 

Meaning of S 2 (8) N 2 

Peraonal interest 


S147N4 

(b) Not to try case in which ho a interested 

S 2 (8) N 3 

(c] Transfer of case S 2i N 13 

■■Power to appoint assessors — Whether he can ap 

point assessors to appraise value of evidence in 
case O 20 R 1 N 3 

^Bestiictions on 

(a) From getting transfer of actionable claim 

O 21 R 73 N 3 
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Interrogatories — (iUwce/Janwits) — (C ohM) 

(b) Power of Court to pass appropriate orders m 
regard to delivery and answering of interro 
gatories S 30 

(i) Setting aside or writing out of 0 11 B 7 

(j) Suit on promissory note— Defendent plead 

mg want of consideration — Interrogatories 


0 11 B1 N3 


03R4K4 
0 14 R 1 N 7 


by 

Intervenor 

bee Parties 

Issues 

Abandonment of 

(a) Power of legal practitioner 

(b) Wbat amounts to 

(c) AA betber amounts to compromise 

O 23 R 3 N 7 

Additional issues 

(a) Framing of O 14 R 5 

(b) A\ ben discretionary O 14 R 5 N 4 

(c) New issues— Fiaining of — When obligatory 

014B5N3 

(d) Inherent power to frame issue at any stage 

S 151 N 2 

(e) New issues— Raising o! 0 14 B 1 N 8 

(f) Stage up to whicb additional issues can be 

framed OUR5N5C 

— Agreement of parties statement of issues by 

0L4RCNI 0 14B7N2 

(a) Framing of 0 14 R 1 K C 

(b) Questions of law or fact statement of in 

form of Issues by agreement of parties 

O 14 Br 6 and 7 

(e) Special issues OliRCNl 014B7N2 
-^Amendment of 011B5 

(a) Neu point 

See aho Practice — Niia point 

(b) Stage up to wbicb issues can be amended 

014B5N5 C 

(c) NAbeu discretionary 0 14R5N4 

(d) AN ben obligatory 0 14 B 5 N 3 

Appellate Courti power of 

(a) Bound to deal witb case on issues settled by 

trial Court O 14 B 1 N 2 

(b) AA^bat Court can frame — Remand by appel 

late Court— AVbetbei appellate Court can 
direct on wbat issues tbe suit should be 
tried 0 41 B 23 N 9 

(c) Court entitled to settle issues — Appellate 

Court — Power of to re settle issues 

0 41B2i 

(d) Court bv which to bo framed — Appellate 

Court power of to frame issues while re 
raandmg case O 41 B 23 

(e) To decide case on a new issue without re 

mand 0 41B24N1 

(f) To remand issues to lower Court O 41 B 25 
—Costs— Separate issue costs of 

See Costs — Separate issues — Costs o/ 
—Disposal at first heating 

(a) Settlement of — Issue of summons for settle 

ment of issues— Power of Court to dispose 
of suit O 15 B 3 

(b) Parties not at issue— Power of Court to dis 

pose of suit at first beatiug O 15 R 1, 2 
I I ■■Findings on 

(a) Court wbetber can refuse to decide point 

raised in issue O 14 R 1 N 2 

(b) Decision on each ismo to be stated In ]adg 

inent O 20 B 5 


Issues— Findings on— (Confd) 

(c) Duty of Court to give decision on all poiatj 

015R3HI 

(d) Duty of Court to try and dispose of sU 

issues 014R2N2 

(e) AVhethcr may be added after pronounc ng 

judgment O20E3N3 

Framing of OllRI 

(afDate fiacd for 

(i) Is uate of first hearing of suit 

08R1V3 

(ii) AA hether dale fived for bearmg of sn t 
09E8b8 

(b) Duty of Judge to frame 

(i) To ascertain real points in issue though 
not raised clearly m pleadings 

014B3N3 

(ii) To frame issues sno motii ,0 14 R 1 ^ ‘ 
(ill) To frame proper issues 0 14 R 1 N 2 

(c) F * parte suit 

(0 Wbetber necessary in ex parte suits 

^ 09B6VJ 

(d) "Materials for 

(i) Framing issuss . 014B3 

(ii) Issue not to be inconsistent with 

dings 014RaK3 

(ill) AVbetber can be raised on niaterijb 
other than pleadings 014R8'^* 

(e) Necessity for 

(i) In suit where Court passes consent uc 
cree OURl^* 

(ii) Id wbat cases issues need not befrsine^ 

0 U 

(in) Transfer of Jndgo subsequently—''*' 
Judge need not frame issues ags » . 

0 14 R 1 > ' 

(iv) A\ bethel necessary for point sd® d 
014R1^^ 


(f) Omission to frame efiect 


(i) Omiss on to frame— Effect , 

014R1N4 O20B*^’ 


(ii) Power of appellate Court to 

issues for findings 0 41 1* 


(b) Stage of 

(i) Inherent power to frame 

stage ® 

(ii) Stage at which issues > 

(ill) AAThether issues can be 

appointment of guardian gjjaf 


minor defendant 
(i) Summons for 
See Siiitmt 
<j) Wrong issues 


rong issues 

(i) Framing of— Effect of C 3^ 

(k) [Utscellaneoiis) 

(i) Issues— b raming of— Effect „ . s i 
O 1* . a 

O’"".; 

Olf 


(u) Importance of 
(ill) Settlement of 
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Ii*ue»— Ffaming of — — (f’niiW ) 

(iv) ‘Sabject of 014 R1 

(vi Order rolusing to fr\iue >s«ues — Wbe 
thcr (Up lion can U re oponeJ at Inal 
O 11 K 5N4 

t\»\ Vower of Court toeorajiel attcndauce 
of r<-r on nr proUiction of docoments 
(or esaniii aiinii before Irairinn 
1 sUe*—! 'T t O 11 R 1 

(\nl Rctu'iiiK I frame or \\fonRl> framins 
IC ie>— Iflrct SOTN5 

(aiji/'^bcn mJciccihi t U> prodtictid at 
fir't Icirin^ ifioi^li tbe issue* may 
not liJ'c frf'LU friui d O la H-1 


Intcrpl adcr suil 

(a) t rattiinR of I'^ue a« to title to tlime claimed 
035R4 

Issue iJ'cal i n to S 11 N 9 

(a) I>i«i 0 <1 of ti't on IS ucs of law O ]i It 9 

(b) /e« f ri las to Ml N9 

kinds of Usuc ‘tUNOOllRl 

——Matter n i *uc 

S<« «/< 1 / e j 1 1 r / 

(a) D rtcil' ard substantially »a issue — 

Mcanioeof SHUT 

tb) In i«»uo -'^leaniOo of S11V7 

U) ''falter admitted tTboCher not in issue 

SUN 12 

(d) Matter eollateraU? or mcidcntaliy in issue 
— MeaniDe of SUN 13 

McaniDgol 0 K R I N 2, 0 14 R 1 

—Points that may be raued in 

(.1} Poists oa irhicb issues a#cd net bo framed 
O 14 R 1 N 7 

(bl Points nbich cau be r use 1 la i*soes 

0IIRIN2 

(c} Foinis irbich sbosld to raised by issues 

0 14U1N2 

fd) Wbetber issues bettreen co detcudaots can 
l>o raised O 14 R 1 N 3 

(c] Whether points not raised in pleadings can 

le raised in issues 

014R1N2 014B3N2 

PrelimiDar} issue 

(a) Burden of proof O 18 B 1 N 4 

{bj Disposal of suit on prelunmary issno 

014B2N2 

(cl Meaning of preliminary issuo O 14 B 2 N 2 

(d] Power of Court to dispose of suit on pre 

liminary issue O 15 R 3 N 1 

Quostioii not raised in 

See aUo rrMhee — *Veu' point 

(a) Point not raised in issues — Power to decide 

such points O 14 B 1 N 3 

(b) Pomt not raised In issues whether may be 

riiscd subsequently 014B3N2 

(c) Whether can be basis of decision 

O20B4NG 

'Re opening of 

(a) Issues already closed whether permitted 

O 14 B S N 2 

Small Cause suit 

(a) Sottlemont of issue* in— Procedure O 50 R 1 

Striking out of O 14 B 5 N 7 

(a) Issues by consent of parties— StnViag out of 


(b) lower of Court 

C P 0 423 i 429 


0 14B5N7 
OliBS 


Issue*— striking out of— (Cortfi } 

(c) Wrong issues— Power of Court to strike off 
0 14 R 5 N 7 


Trial of 


(a) Order in which issues should be tried 

O 14 R 2N2 

(b) Power of Court to direct suceessiye trials of 

diffeicnt issues 0 20B 1 N 6 

(c) Power of Court to pronounco successive 

interlocutory judgments on several issues 

O20BIN6 

(d) Sfay of trial of issue— Whether trial of 

issues of fact will bo stayed pending appeal 
from decision on issues of law 0 H R i N 2 
(c) Whether Court can postpone trial of some 
issues O 14 B 2 N 2 

(f) Unnecessary issue— Bindings on not to be 
embodied in docreo 0 20 B 5 N 2 

Judge 

Additional District Judge when deemed to be sub* 

ordiosto to District Court S 24 N 9 


- — tllegations of pacLialily against 

(a) Iffiparlaliiy of when may be questioned 

S 2 (8) N 3 

(b) In grounds of appeal against his decree — 

Power of appellate Court to order expunge 
ment 041B3N4* 

ktrest of 


(a) Exemption from S 135 

Assistant Judge 

Set tsttstani J uJje 

Bench of Judge* 

Set also Coitrf— Bsiie/i 0/ J udjee , 

JhyU Court 

(s) Differeoce of opinion — Mode of decision of 
application for review 0 47 R 6 

(b) Bench of Judges is Judge ’ within the 

moaiiiDg of the Code S2(9)N2 

Disqualification of 

(4) To tty case— Objection as to— Baumg of as 
ground of appeal against de ision 

041 Rl Nil 

(b) To try case in which he is interested 

S2N a 

High Court Judge 

Set lli]h Co irf 


—Importation of personal knowledge by 

(4) Doeision on Judge s own knowledge of fact of 
ease— Legality— Revision 8 115N12, 

0 20 R 4 N 4 

Moaning of S 2 (8) N 2 

Personal interest 


S1J7N4 

(b) Not to try case in which bo is interested 

S 2 (8) N 3 

(c) Transfer of case S 24 N 13 

Power to appoint assessors— Whether be can ap 

point a*ses*ors to appraise value of evidonco m 
case O 20 m li 3 

— — Bcstrictiooa on 

{a) From getting transfer of 3 
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Judge — {Contd ) I 

Successor oi I 

(a) Amendment of )udgtnent or decree Ly 

S 11 X 22 . S 152 N 9 , O 20 B 3 N 8 
Oi7B2N2 

(b) Cancellation of order by ' 

(i) Power to cancel order for exammation . 

of witness on commission 

0 26B1JJZ I 

(c) Execution of decree bv S 37 N 5 I 

(d) Powers of 

(i) Judge TacatiDg office after pronouncing j 

ludgmont — Decree to be signed hy 
succeegor O 20 B 8 

(ii) To proceed on basis of evidence taken 

before predecessor O 18 B IS 

(in) To Btiike oS party added by predecessor 
01 B 10 N 33 

(iv) When mav deal with evidence taken by 
predecessor O 20 B 1 N i 

(e) Pronouncement of ]udgmeot by 

018ai5N2.0 20BlN3 i 
(]! l^otice of date of judgnjent ] 

020B1N9 

(u) Principles O 20 It 2 2 3 . | 

0 20 E 3 N 2 

(f) EeTiew by 0 47 B 2 N 2 ' 

(i) High Court Judge — Successor of — 
Powers of— Power to review 

047E2N2 I 

(g) Setting aside of ex parte decree by , 

047B2N2 

— ~Saifc against 

(a) For acts done m course of dQties~Mamtain ' 
ability Son 58 | 

—Transfer of 

See also Court— Change of preitdtng officer 

(a) Power o! successor to proceed ou basis of 

evidence taken before previous Judge 

O Id B is 

(b) PronoUDceiuent of judgment wntleu by bioi | 

—Principles O20BaN0 3,O20R3N2 ) 

Judgment 

— — Admission, judgment ou 

See also Adnitsstons i 

(a) Bight to apply for ludgment on admissions | 
012B6 I 

Amendment q£ ' 

(a) Alistake — Inclusion of property not belong . 

mg to judgment debtor— Beclification— In j 
berent power S 151 N 6 

Anneal ludement in 

0 41B30 

. ■ B4N4,6, e 

ties alone to 

be basis S 3J N S 

(b) Wbothor judgment can be based on local 

inspection by Judge 018R18NJ 

(cl Importation of Judge's personal knowledjo 
into S 115 N12, 020R 4ir4 

— ' Cancellation of 

(a) Judgment whether can be cancelled foe 
failure to produce succession certibcato 
required O20B3N8 

.—Conditional judgment i 

(a) Duty of Coart to pass decree on pronotme* 
mg judgment'— Judgment making pioJuo , 
tion of succession ccrlificato coadition i 
precedent for decree— Effect S33NS j 


Judgment — Conditional judgment— (Co'ifJ) 

(b) Refusal or inability to give decree till cond 
lion 13 performed— I Sect 0 20 K 7 M 

Confession of judgment 
See also Comprotmse 

(a) Appeal from decree SOdifD 

(b) By one of several defendants 0 15 B 2 \ 1 

(c) Power of Cou’t to jass judgment on con 

fession of judgment 0 15 R 1 X 1 

Construction of 0 "0 R 4 X T 

Copy of 

(a) Certified copies —Application for— Nature of 

0 SOB 20 XI 

(b) Certified copies — Right to— Pnnciples 

0 SOB 20 VI 

(c) Filjug of — Along with memo of appeal 

0 412UX1 

(d) Right to copy of judgment m appeal 

OilROo 

Date of O20B3 

(a) Dating and signing at time of pronouacc 

meat 0 20 El 

(b) Failure to date — Effect O20B 3 X5 

(c) Notice of date to parties 0 20 R 1 V 2 
-Death of parties before 

(a) Death oi party before judgment but after 
hearing— Effect— Judgment bmdiae ^ g 


•Decree, to follow 

(a) Decree must be passed when judgmeot bj» 
been pronounced 
(WXatiance between judgment 

Which to prevail SllNl23 

•Expunging of matter from 06Rl625b 

(а) In revision, of objectioaalle 

order of High Court 

(б) Inhereni power — To expunge unn«ee»eafj a* 

objectionable matter from 
Power of Hish Court S l5l « " 

3 107 V W 
OfiP.JBNt 


S13 NX® 
OCORf^iJ 


Power of High Court 

(c) Power of appellate Court 

(d) Scandalous remarks 
—Foreign judgment — "Meaniug of 
—Form and contents of 

(a) Applicability of provision# as to 

(b) Appreciation of evidence 0 20 ^ 

(cj Court to state its decision on each ^^5 

(dl Evidence — EaiJure to consider— 

Revision , ^ S IlS X J- 

(e) Failure to set out points for j j, i 

' E ffoct , .iiVifD 

(f) Judgment against party failing 

written statement called 
Re<jui-ites of ■=uch judgments 0 8 » 
fe) Judgment in appeal , ,, 

(hj Judgment in appeal — - lailuto to co“ 
grounds of apieil— I egalitv— BovMeo^ 

(1) Judgment of High Couit 0 4lB3I^^ 

(j) Judgment of High Court - Reasons cc 
sHy for giving I* I ^ v > 

rn T. ton iwird boh2I'R^ 
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Judgment— rcria and contents ol— (Cji ilJ ) | 

(o) Procedure in Uigli Court 0 49 112 

(r)''Ki3turoof O'’0K3 _ 

(^jln. c o s»r> 1 nlinc*. O20J14N6 I 

(tl NN I ether ludcmci t should 'et forth sraonilt 
of CO ts 1 trd i O20R6N0 \ 

——High Court juJpncntot 
See olto }h it C rl 

— Imoortat c i of ludcc Per oual Vnowledso into 
* O‘'0R4'J4 

(aICntentsof P mu on Judge s own l-now j 

lolce of (u ts if a i. 5115'^ 13 

— laterlo utorv udgrr nt 

(a)NctftUiu- ‘tn tlT under 0 14 B 2— In 1 
horent lower S 151 V 3 ( 

(t) Po igr of ( ourt to fifonouneo intcrlocutocy i 
judgtnmt O 20 U 1 N t» I 

(c) hether apr® i' ^ e from latcrloculory judg 
dent dicpoa iig of j rt-limioar) issue as to . 

dcfcodanl a claim to 'fit oS 08 RON 17 


--Judgment * t r#w 

£,te ai I et } idicrtf i ■ 

(a) Judcmcat 111 7>e s im distinction botwocn > 

' SUNOS 1 

(L) Eflo t SU N 41 ' 

(e) ''IcaoH’C of SUNOS 1 

(d) Pti J tJ cati S U N 03 

— Mcanios of S 2 (0) S OC N 2 O 20 R 1 N S } 

See also LeUen Paitnl apptal 


S13 14 N 3 

(e) Opinion reduced to fTriCmg by Judge but 
sot pronounced 016B15N2 

(d) Order granting or rejecting applicatiou for 

restoration of eoit disniisscd for default 
whether ludement within Letters Patent 
09B9N13 

(e) Order refuting to exorcue jurisdiction under 

S 151 whether is judgment within L P 
(Patna). Cl 10 8 151 N 9 

(1) Order selling aside an <z par/e decree wbe 
Ihcr ludgment O 8 R 13 N 2 

(gj Shorthand ^Qtes dictated by Jadge whether 


and when judgment 
—•Olifer dicta 

See JlesJ'nl cata 
— -Ob.ect of 

-—Parties, addition of after 
— Persons bound by who are 
— 'Pronouncement ol 
(a) By successor 

(i) By successor of Judgi 


S 2 (9) Notes 

O 20 r. 4 N 3 
O 1 B 10 N 92 
SUN41, 42 

who had closed 


the case except for argument S99N7 
(ii) By successor ol Judge who heard the 
case— Principles 

0 20 n2N9 3 0 20B3N3 


(t) Jurisdiction— -Pronouncement ol judg 
ment written by one Judge by his 
successor — Whether the judgment 
should base been written at a time 
when the Judge had jutisdictioa oser 
thcsuit a20B3N'2 


Judgmenl— Pronouncemeut oi—[Conl I ) 

(b) By whom to bo pronounced 0 20 B 1 N 3 l 

(0 By one Judge for anl at the request of 
anotlibr JuJro— E ffect S 99 N 5 

(h) Ca««s in which judgment may ho pro 
nouneed by (v Judge who has not 
hear! the evidence him elf 

0 20 R 1 N 0 

(ill) Signature of— -Ly one Judge and pro 
nou^Lement by another— \ alidity 

S99N7 

(iv) B ben judgment wiitten by one Judge 
cm be pronounced by another 

0 iO R 1 N 4 

(c) Duty of Lcurt to S 33 

(d) Judgment not pronounced — % alulity 

O 20 R I N 10 

(e) Manner of 0 20 B 1 N 4 3 

(i) Decree baicd On judgment not pro 

sonuced in the manner proscribed by 
rules— Ellect 0 .0 B 1 N 10 

(ii) hion compliance with rules— Effect 

0 20 B 1 N fO 


(0 Oral judgment 

(i) Whether Judge can state orally his 
ludguient and aflorwards pronouneo 
ills written judgment 0 20 R 1 N 0 
(g) Presence of parties at 
See alto Ippettranee 
(i) Necessity for— Judgment oa award— 
Delivery of Scli2PlGN2 

{b)Wben to be pronoancod 

SSdN2 0 20 RING to 9 
(i) igainst a party — Whether judgment 
can he pro ninred i"i <■ i •- 


against party refusing to give evi 
donee or produce documents whence 
juiced to do so by Court O 20 B 30 
(r) Power to pronounce judgment on failure 
ol party to file written sUtement 
called for by Court O 8 R 10 

(m) ProoouDcement without hearing case 
fully— FUect 0 20 R I N 3 

(i) Where to he pronounced 0 20Itl 

(i) Out of Court— Effect S 99 N 3 

—Proof of in evidencQ 

See uiuler Eiideitce 
- — Recording of 

(a) Coramencing to wcito judgment before hear 

iDg whole evidence and argument ~ Lega 
, fity S llo N 12 

(b) Piocedure in High Court O 49 R > 

—Reversal of 

(a) Effect— On dependent judgmenb S144Nf 
— —Special case submitted by parties judgment oa 

0 3GR5 

— —Subsequent events power of Court to taLe note of 
„ S151N4 

—Suit lor enforcement of executable juagment 
. S 47 V 2 

—Use of, in evidence 

Sea under £i»<fe«ce 
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GbnebaIi Index 


Judgment — {Contd ) 

—— Variation — Modes o£ 
(j/tscelianeous) 


S 115^12 

(c) Upon plaintiS certifying that sam deposited 
in Court IS accepted by him in lull satis* 
faction of Ills claim O 24 It 1 

Judgment debtor 

-—Assignee of, whether judgment debtor 

S 2 IQ (Notes) 

Co judgment debtors 

(i) Contribution, suit for, if lies S 47 N 5 

(h) Dispute between, whether to be determined 


forcement — Whether suit or execution 

S 47 N 42 

Meaning of S 2 (10) ; O 31 R 2 N 16 

— — Representatne of 

(a) Auction*purohasor S 47 N 19 

(b) Traosfereo from decree holder auction*par 

chaser, whether such reprcscntatire 

S 47 N 20 

(c) Who IS S 47 N 17 

^4) Wtw V4— twil boliet va 

S 47 N 17 

— Rirlits of 

. S51N8 

»ion — CoiD- 
t one under 

8 47 S 47 N 71A 

Judicial Officers Protection Act 
—Applicability to Collector and his subordinates 
Qxccutiag docreo S 71 N 1 

Jurisdiction 

Srs also • ^ppcnl— fortmt of, 
lies judicata 

• Court of competeut jnrisdiction 

See also Execution — JunsdieCion'o/ Court, 
Execution — Sale 

Absence of 

(a) Decree of Court haring no jurisdiction — 

Effect 8 9 N 3. 4 ; S 11 N 73, S 15 N 5 : 

S2lNl,O7Itl0Nl 

(b) Effect — Court not having jurisdictioQ to try 

suit whether can mahe order as to costs 

S 35 

(c) Effect— Power of Court to declare orders and 

decrees passed without jurisdiction, as 
vmd S 21 N 1 

(d) Effect— Power to pass orders which sUtnta 

expressly empowers to pass O 7 R 10 N 2 

(e) Inherent power — None to ignore absence of 

jurisdiction 8 151 N 3 

(1) Portion of claim not cognisable — Entire smt 
not barred 3 9 N 50 

(g) Return of plaint for presentation to proper 

Court O 7 B 10 

(h) Bight to exclude period of pendency of suit 

10 Court having no jurisdiction 

07 RIO NO 

(i) Territorial jurisdiction— \bsenca of — Effect j 
— Decree on hyi>otboeation bond passed by | 
Court having no jurisdiction over tbe bypo* i 
thiAiatod property SIGN? I 


Jarisdiction— Ab'cnce of— (Confd ) 

(j) Whether decree can be reversed on groani 
of such want SM 

^.\ct of state 

(a) Civil Courts, jurisdiction of, in regard to 

S9N57 

(b) Civil Court, power of, to interfere S 0 N 55 

^Admioistration suit 0 20 R 13 N J 

(a) Territorial jur.sdiction — Ciuse of actisa, 
where arises — Vdministration suit 

SIQN23 

Appeal, /oriim of 

(a) Valuation of appeal S05N13 

(b) District Court, when appellate Court 

S15N4 

Basis of 

(a) False allegation by plaintiff, whether confers 

jurisdiction S 20 '1 3 

(b) On what depends — Depends on allegatiops 

la plaint S 9 V 7 

(c) Practice if can confer SON? 

(d) Practice whether can create S 21 V ? 

Caste matters S 9 N 43, 44, 45, 46, S 151 N3 

——Cessation of 

See also Coui t—Ceasinj to ha^ej'iTtiditlt'in 

(a) SabseiueDt events, effect of— Jurufietieo ss 

to subject mattar, whether affeccef ^ 

(b) Wbelbet transfer of area from jori»iistioo 

of one Court to that of aDOthec'iffeelijaris* 
diction of former Court over pendm* «*** 
SU0N3 

(c) Divesting of, by snbsequeet events S 17 N 7 

(d) Existence of, at commencement of 

senuent events whether axttuguno 
jurisdiction S20N2.S37N5 

(e) Special jurudietion vesteJina Coatt— 

dtiwal of— Effect S87N4 

(I) Subsequent events depriving Court of jarii' 
diction — Whether will be taken u®toof 

0 7 R7N4 

(g) Territorial ]uri»diBtioa— Loss of— Effect oa 

power of Court to order rcstitatioo . 

StllNl" 

(h) Territorial junsiicUon— Transfer 

ot fading M.t S115.V1 

(0 Transfer of, after institution of 

(j) Transfer of area pending sall—ERe 

to try issues remande J by appellate w 

0 41B25.>’ 

(L) Transfer of business by District Jadge 
one Court to mother —Effect— Power 
execute decree pastel prior to g j. 


Criminal Procedure Code ’p 

(b) Criminsl Court— Matters within the r 
zance of— Cnil Court's juri»dictieu 
matters ^ • 


Sff: 


—Civil and revenue Courts ° it if 

(a}CiviI Court flnJing suit cognUalle on j 

roionne Court— Procedure ,_ia' 

(b)Mattors within junsdiclioo 

stances 8 11 N <5 1 ’ 
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Jurisdiction— Civil aud re'cnuo Courts — (Contd ) 

(e) Power of civil Courts to appoint receiver to 

collect rent of agritultunl lands 

O 40 U 1 N 12 

(d) Revenue court — Civil court ivlion can ques 
ion proceeding-' in S 0 N 51 

(c) Revenue Court— Lirlusive tatisdicUon of 

b9N51 

(f) Suit partlv cogiiujile by civil Court and 

rcirllv b' reieuuo Lourt— Pioccduie 

S 0 N 51 

(g) bother receiver can be appointed bt civil 

Court for property for which common 
uiinagcr unier Rcngal Tenanev tel has 
bc-n appointed on liia being sought to be 
apixiiutei Q 40 R X N 21 

•——Consent — If can confer SON 5,b21Nl, 

S 151 N 3 

—Court m will h suit is to be instituted S 15 

(a) Couit of lowest grade conipaieut to try 

Court — t losiire of — V. bother autUotisea 
instituliaii of suit lu Court of sopertor 
grade b 15 N 3 

(ii) L>i ..overv after institution that suit u 
cognirable by lower boutt— EBcct 

S1»N3 

(ill) Institution of suit in the Court of 
loweat grade compoteot to try— Rale 
as to O7B10NI 

(ly) Suit to be institutod in Court of lowest 
grade competent to try it— Nature and 
object of tule S 15 K I 

(b) Plaintifl t right to select /ornm S 20N 2, 

S22N1.S34N13.S151NO 

(i) Abuse of right— Uisatlowancc of costs 

S35N7 

(ii) Suit triable bj different Courts— Plain 

tiff 8 fight to select tho/oi»m 

SnN4 

(c) [lIx>'Cellantoui ) 

(i) Applicability of ptorisious of Code to 
places outside LiUish India S 15 N 1 
(jij Co plaintiffs, one of whom can only sue 
lo a higher Court S 15 M 3 

(ill) Government— buit agaiust — In what 
Court to bo instituted SJCN3 

(iv) Public officer — Suit against, in what 
Court to be instituted S 1621 3 

'Decision as to 

(a) Competency to decide, though there is no 

jurisdiction to try suit SJ51N3 

(i) Enquiry as to existence ol~Compe* 

tency of Court to make enqniry in 
every case S 9 N 3 

(ii) Question of— Decision of— Power of 

Court not having jutisdiction over 
suit to decide question S 151 N 1 

(b) Dispute as to— Refercoca of, for dccuion of 

High Court— Dispute as to jurisdiction in 
small cause matter 0 46 R 7 and Notes 

(c) Duty to decide as preliminary point 

S20N2,S2lNl,3,O7B12I8 

(d) Effect 

(i) Bindins effect in subse luent stages of 
ptocoodiiig S 11 N 22 

(ill Decision as to existenca ot— Effect 

S 11 N 73 


Jurisdiction — Decision as to— Effect — [Contd ) 

(ill) Decision as to how far res judicata 

SUN 11 

(vv) Tomtoiial junsdiclion — Limits of — 
Docisionsas to— Binding effect of such 
decisions S 18 N 2 

(e) Enquiry as to facts giving jurisdiction — 
hether can be waived S 21 N 3 

Decree, setting aside of, suit for 

(a) On ground of fraud — Transfer of decree to 
another Court for oxccution — Power of 


such Court to entertain suit to set aside 
decree S 20 N 29 

(b) V>bctber inferior Court can sot aside decree 

of superior Court S 15 N 5 

(c) Which Court can set aside S 9 N Cl 

-District Court S I5 N 4 

——District Slunsiff, Court of S 15 N 4 

Ecclesiastical matters S 9 N 43 

^—Election matterrs 5 9 N 53 

—Exclusive jurisdiction. Court of 

(a) Exclusive junsdiotjon of another tribunal— 
Civil Courts, jurisdiction of S 9 N 50 
—Exercise of 


(a) Existence and exercise of— Distinction 

SgN4 

(b) Failure to exercise jurisdiction, meaning of 

& 116 N 11 

(c) Illegal and irregular exercises of— Diatine- 

iiOQ between S 115 K 13 

(d) Illegal exercise of— Meaning and effect of 

S116N13 

(o) Irrcgulantics in— Objection, waiver of 

S0N6.S21N3 

^—Existence of. effect of 8 13 N 8 

Foreign Court S 14 N 9 to 13 

See rtlso Fereijn Co trf 

(a) SnbmissiOD to Ss 13 A 14 N 13 

-Foreign judgment 

(a) Jurisdiction— Submission to— Whether ob 
jcction can be raised m execution S 44 N 4 
—Foreign property Preamble N 2 

(a) Territorial — loroign property- Suit relating 

to — Power to entertain suit 

S 1C Expl and N 2, 11 

(b) Territorial jurisdiction— British India— PrO 

petty situated outside— Suit for partition 
of SION 6 

High Court S 15 N 4 

See also tlxgh Court 

(a) Local jurisdiction of — Onginal Side of 

Chartered High Courts 

L P (Cil) Cl 11 to 13 and Notes 

(b) Applicability of Ss 10 17 and 20 of the Code 

S117 N 1, S 120 

(c) In Small Cause suits (Letters Patent Cl 12) 

S15N4 

(d) Original jurisdiction — High Courts of 

Allahabad, Lahore and Patna have none 

SONS 

(e) Territorial jurisdiction of High Court 

(1) AYhen extends to mofussil—Jurisdictjoa 
over European British SubjCvts 

LP (Cal) Cl 17 ’ 
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JuricdictioR — High Court — Territorial junsdiction of 
High Court— (Co4f<f ) 


L P (Cal) Cl 18 N 1 

(iv) I-.ea\e to sue— Original jurisdiction of 

Chartered High Court 

L P (Cat) Cl 12 and Notes 

(v) Of Chartered High Court oa orisinal 

side LP (Call Cl 12 and Notes I 

hi) Alteration power of Goreraor General 
Govt of Ind \ct S 102 
(vii) Principle, governing S IG N 11 

(viii) Original civil jurisdiction — Land 
situated outside jurisdiction S 17 N 9 
^is) Original civil jurisdiction of — Land 
out 
7N9 
0N2 

- - - euvAaui,,— vllJl OUC rCldlOg 

"itbin jurisdiction — Whether suit 
can be brought against all — Junsdic 
tion of High Court on Original Side 

•r - . S120N2 I 

—Inflation of claim by pUintill— Effect SllKGO 

Institation in Court of higher grade than neces 
sary— Effect S15N3 I 

(a) Court of higher grade trving suit triable by ' 
Couit of loner grade— rffect S99N5 • 
—Linds of S15N5 

—-Limitations to S9N3 

(a) Some instan e, of S 1C N 3 

—Local 

See alio Cti tse o/ aclioit 


Jurisdiction — Local — Cauea of action pU"e of ansinj 
of — Contract, suit on~(CoHid ) 

(c) Of insuranca S 20 N 18 

(d) For settlement of duputes in a 

particular place — Effect 

S 20 N 13 

(e) Implied contracts S 20 N 17 
(/) Negotutions sub'einent to c a 

tract whether cau be tabeu lato 
account S20N16 

(j) Place of breach of contra t 

S20N1> 

(^) Place of maUng contract 

S 20N17 

(i) Place where money is pivable 
S 20 N 13 

ifl Scene of antecedent transaction, 
m respect of which contrict ii 
made S 20N 17 

(0 Suit on life insurance policv 

S 20 N 19 

(f) Suit on negotiable instraraent. 

S 20 N 19 23 

(wi) Suit on obligations resembliaj 
those under contract S 20 i* 1' 
(u) Damages suit for 

(a) Suit against Bailwai’ for injuff 
suffered os account of eolluston 
r />■! V "I 


■ *" “ ' S 20 N 2J 

{/) For wrongful ex commumcahw^^ 


of local 
b appU 

- . — j rocedure 

S 186 and Lotes 
(ii) Limits of — Arrest of per&on outside 
juti'diction— Power of SI36N5 

, by 
Act 

— Pflect S150N2 

(c) -tltachmcnt of property ontaido jurisdictioo 
S136N3 5 

‘>ef also J^xeculion— lltachmeni — Terrs 
tonal junsJiction 

(i) attachment before judgment of pro 
perty outside jurisdiction wbetber 
legal S13GN7 

(ii) Executing Court jurisdiction of— Iro 
moveable propcitv eitusted in more 
jurisdictions than one — • Power to 


' S 20 K 8 to 10 

(ii) Place where defendant carries on bnsi 
uess— Suit may be instituted in such 
place S20N8 

(e) Cause of action, place of arising of 

S 20 and Notes 
(i) Contract, suit on S 20 N 15 to 23 

(<i) For sale of Roods S 20 N IS 

(b) Made in Native Stale S 20 NIC 


S 20M* 

(it) Place where cauve of action whoUref 
partly arises — What is , 

S 20 Nil to 30 


(v) Several cau.e, of action 

(a) Effect 

(b) Forum for suit 


h 2i 
for 


" ‘'SOOM* 

(c) Between cauber and 

(dj For accounts against ageat^^ ^ ^ 

(e) For custody of minor 

If) For divorce ® t 

(y| For restiintion of 

(?i)To6ct aside decree on 
irauj ° 

(t) To set aside document oagro-^ 

of fraud S'® 

(f) Copyright, suit for infringement of^ ^ ^ 

(0 Where to be Instituted S 19^* 

(g) Corporation, suit against .f,2f‘rco 

(i) Corporation where deemed to c»* 
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JurUdielion— Io'3l ~ Corporation 

iC.y>tn 

nil PU e of rf.iienfo of 
itioQ— Whit i> 


suit agiinst — 

tndinR Corpor- 
O 25 R 1 N 4 


{hi Co irt ui « hi h «nit to ba in'titutcii Sst5to25 
< Dim ice- c lit (or 

( II For Jef.trn ition S 19 

(/(For «.oiup..n<!atiQii fi wroncfnl 
crimiiiil proee'.dio,.-- S 19 N 2 
irl ior K-iiilt 3 19 

< (' > or tort «; n an 1 Notes 3 20 N 21 
(f) For tre-pa-.^ S1CN12 

Ml IminoM ille propcrl' luit relating to 
SlGtolS 

(i R« over\ of S 16 N o 


(M Compcii ill in lor wrong dona to 
S 16N9 

(rl r'otpriiiinalicn of fight or interest 
in — ■'leanuig of capre alou and 
I irioiis iUa<trttiTe m^tancea 

S 1C N 8 I 

(f) lor partition SIGN 6 

(rjtoT relief respecting or compen- 
sation (or wrong to 

S 1C N 11 to 16 I 

(/) For redemi tiOD sale or foreclosure 
S16N7 

(mi tfoveahlo properti , suit rclstrog to 

(it) Compensation (oc wrong to person i 
or znoTeable property— In wbat I 
Court to be instituted 

S 19 and Notes 
Recovery o( SIGN 10 

(e) RecoTora of moveable property 
actually under attachment or | 
distraint S (0 

Ur) Persenat action*, foriini for S20N2 i 
(a) Selection of /orKin— Option of plainlifl I 
where suit can le inititntcd in several , 
Courts S 20N 2 | 

(ai)Spocifio performance of agreement to , 
transfer immoaeahls properly, suit (or 
S 16N 13 

(a] To lease SIC Nil 

(an) Suits other than those concerning 
imznoieable property or for compoo 
eation for wrong to person or moveable 
iropcitv— In whiit Conrt to bo Jiisli 
tuted ' S20 

fviij) (Afiscr/Ianeoiu) 

(aj Debt — Assignment of — • Suit by 
assignee— Jutisdictiou— Court at 
place where assignment was 
made 8 20 N 23a 

{i>) Patents — Sait to restrain In- 
fringement of S 19 N 3 

(c) Suit (or divorce S 20 N 27 

fd) Suit (or contribution on account 
of arrears of revenue paid by 
PlamtiQ SIGN 7 

{«) Suit for recovery of immoveable 
property as well as moveable pro- 
perty SIGN 2 

V) Suit for restitution of conjngal 
tights S20N26 

ig) Suit to recover property sold in 
execution o' decree which is 
impugned as obtained by fraud 
S20N29 


Jurisdiction— Local — Court in which suit to be 
instituted— (VeseeZ/rtncoits ) — [Conld } 

{k) Suit to recover unpaid purchase 
money of land sold S 16 N 13 
(0 Suit to set aside document on 
ground of fraud, whore lies 

S20N30 

O’) Trade mark— Infringement of — 
Suit to restrain S 13 N 3 

(i) Execution proceedings S17 N 8 

(ii) Uncertainty as to local limits of juris 
diction — Principles applicable 

S18N1 
SO R 1 N 8 


1 arising in 
S 20 N IG 
Defendant 

carrying on busmess in British India 
— Forum ot suit S20N8 

(ill) Cause of action arising in— Defendant 
residing in British India — Maintain- 
ability of suit in British India 

S20N3 


(ly) Tort committed in — Suit if lies in 
Btiiisb India S 20 N 3 

(v) Wrong committed in — Suit for com- 
pensation whether can bo lostitutcd in 
British India S 19 N 1, 4 


Ilf foreign leinior), oetendant residing m 

(i) Person resident outside — Carrying ou 

business in Britisblndia — Jurisdiction 
over such person 0 30 R ION 2 

(ii) Defendant residing in— Suit when lies 

m British Indian Court S 20 N 8 
(ill) Patties resident in SIGNS 

(m) Foreign territory, property situated m 

(i)Suit coocerDiDg such property — Juris- 
diction of Biitish Indun Courts 

SIO, Expl ; SIGN 2,5, 10: 
^ B17N2 

\u) Suit for partition of such property — 
Jurisdiction of British Indian Courts 
. SIGN 6 

Mil] Suit for recovery of — Jurisdiction 


(it) Moveable property existing m such 
state— Suit for recoiery of SIGN 10 
(v) Suit for relief concerning or compensa- 
tion lor wrong to such property, whe 
ther liea in British India S 16 N II 

(n) Foreigner, suit against S 20 N 32 

(i) Place of residence— "Residence” mean- 
lugof S20N32 

(u) Place where defendent carries on busi- 
ness— Suit against foreigner — “Carry 
on business ’—Meaning of . S 20 N 33 

(o) Government, suit against S 79 N 7 

S 20N 10, 11 

(i) For damages for tort — Where suit is to 
be instituted S 19 N 5 

(li) Government whether deemed to carry 
on business anywhere S20N3I 

(p) Injunction, suit for 

(0 Applicability of S 19 S19N3 

(u) Person residing outside — Whether can 
be restrained by temporary injunction 
, , O 33 R 1 N 13 

(m) Where can bo brought S 20 N 11 

(q) InaolvenBy proceedings 

Set aUo , Insohency 
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Jurtsilvclion — Local — InsolTencv proceedings — t 
{Co7itd ) 

(i) Terntornl jutisdictioD— Objection as to 

when to be raised SilN7 ' 

(n) "Bcsidcnce, meaning of S 20 K 3 I 

(r) Leave of Court to sue I 

(0 Notice to defendants wlicthet necessary 
&20 N12 

(ii) When necessarj S 20N 12 

(s) Letters of administration proceedings toe 

S 20 N 23 

(l) Limfbs of 

(i) Award of sut\o\ authorities -Eflcct of ' 

S18N2 

(u) ObicctioD as to 1 

(i) Lxccution proceedings against proper 

tics outside jurisdiction — Applicability 
of principle of S 21 S 21 K 6 

(ii) If can be raised before executing Court 

S 21 K 6 S38N 8 
(ill) If can 1 e raised in collateral proceeding 
S 21 N 3 

(iv) Stage at which objection is to be taken 

SI8N4 

(v) When to be allowed— Failure of justice 

—Question is to S 21 N 5 

(m) When to be raised — Lxecuiing Court 
soiling pcoperlies situated beyond 
jurisdiction— Objection if can be raised 
in separate suit S 21 N 8 

(tu) When to bo raised — Failure to raise 
objection before settlement of issues — 
Liiect — Suit if maintainable tom 
pugn decree as nullity S 21 N 4 

(tiu) When to be raised— Objection if can be 
raised m a separate suit S 21 N 3 

(ix) When to be raised — Usurpation by 
British Indian Court of jurisdiction 

of foreign Court S21N9 

(t) Personal jurisdiction otot defendant cssen 

tials of SIC Nil to 1C 

(w) Place where defendant personalty works for 

gam — Meaning of expression b 20 N 11 

(x) Propeit) situated in different proaioces— * 

Suit for S17N2 

(}) Receiver, appointment of 

(i) In respect of property situated outsiup 
Court 8 jurisdiction bSlNC 

0 40R 1 N 12 

[i) Relief obtainal le through personal obodicnie 
of defendant 

(i) Meaning of i orsonal obedience 

SlCNll 

(zl) Residence of defendant b20 

(i) \s basis of jurisdiction — Residence 
what constitutes S20Ndto7 

(ii) ‘ Resides,’ moaning of 8 1.) NS 

(ill) W hether the term applies to legal en 

titles like (joaernment, company etc 
bl9N5 

(iv) Change of— By defendant subsojnent 
to institution of suit — I Sect 

b20N2 

(a) Defendant s residence within jnrisdic 
tion— Power toenlcrtam suit though 
cause of action arose outside b20N3 
(ri) Dwell, meaning of t>201<3 

(mi) Law under letters Patent, Cl 12 and 
provisions of Code compared S20N3 
(mu) * Residence, meaning of S 20 


Jurisdiction — Local — (Confd ) 

(z2) Service of summons outside jurisdiction 

05R21 

(z3) Several Courts — Jurisdiction of— Properti 
situated wilhm SlSNo 


SIT hi 

(ill) Properties situated m different areas— 
Joinder of several causes of action in 
the same suit SlTNfi 

(iv) Same cause of action in respect of such 
properties — Mamtainal ility of separate 
buits S17NC 

(v}Suit concerning immoveable propettv 
situated in jurisdiction of two or more 
Courts S 17 and Note> 

(vi) Suit propertj partly within jutisdiclioo 
and partly outside — Withdrawal o' 
suit with reference to former portion 
—Effect 0 23 R 1 N 35 

(z4) Several defendants 

(i) Defendant a place of lesideuce — Ic 
■juicsceuce of non resident defendant 
what amounts to S20N13 

(it) Defendant s residence — Place of-* 
Existence of several defendants— Some 
only residing within jurisdiction 
Effect — Joint tortfeasors S20N2I 
(ill) Institulioo of suit where anyone of 
them resides— Essentials S 20 

(iv) Leave of Court— Several defendants-- 

Institutiou of suit whole anyone of 
them resides S 20 

(v) Leave of Court (where some defundanW 

reside outside jurisdiction) when to be 
BwiiUd SMS 15 

(m) Place of defendaut s residence— Several 
defendauts residing m several jari* 
dictions — Procedure b 20 N I- 


(z5) Suit to impugu decice 

(0 Objection as to— Suit if m.aiutainaU« 
to impugn decree as without jurudi 
tiou t> 21 N ) 

(ii}8uilH for iccovery of immoveable pro* 

perty after setting aside decree 

b:e^5 

(ill) buit for sotting aside decree t> 10 N 5 
(i\) Suit to vet aMtlc decree on ground ot 


(/C) Temporary Court haviug no locil juri di 
tion 

(i) ExecuUou of decree jxieseJ by tompora^ 
Court having no local juris licticu 
Procedure ^ d) • 


(/7) Transfer of junsdution 

(i) After eettlcmenl ol ii#ue« 


-I ffcct 


.t>* 


(ii) Lffecl— 1 xccution of Invy Council d' 
creo— Court wJuch can oxuculo , 
O 45 It 15 \ 

(ill) Effect of transfer of 
Power to execute Itefce 
to transfer ° 

(iv) Issues reiniiua Iv viI>.lUt<» ^ ' 
,tl,r t..,>.Icr-UL.ll..r Cmrl 
try issues a • - 
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JurUdiction — L»cal — Transfer of inrisdielion-— I 
(CobM) 

(v) Sul seqnent to iH'litotion of soit — 

EflcLt S20K2 

(vi) Transfer of 'Ub'e>iucnt to decree — 

Effect S21N6 

(mi) Ttausler of area from jurisdiction of 
one Court to that of aootber — Effect 
S l&O N 2 

(vin) Transfer of territori from one Court to 
another after msticution of suit— • 
Efcct SIGN 7 

(.£) Uufcrtainli as to limits 

0) Hull of Ceart to satufi itself is to 

S18N2 

liii In what Court suit to ho lostatuled— • 
Print ipU s and j rocodure 

S 18 and Notes 
(in) Ohjcctiou as to — Power of appellato 
or resisional Court — Alleged uncer 


S 18N 3 

(v) ' 1. iiccttaintj wheu maa bo bold to 
eiut SI8N2 

(ti) % ajue of prior decuiocs m dctcrmiDioK 
question of uocertaiot> S 18N 2 
( J') (ZftseriKirierMi) 

(>} Agenej' Court S21N1 

(ij) Applicabifit; of English principles lo 
lodra SlCNli 

(in) Defendant a residence— Junsdictioo of 
Court 10 such pUce— Suit forrostatu 


pectj situated in, suit concefoiog 
, 617N3 

(ti) Suit concetniog property situated out' 
side jurisdiction— NVhen such suit is 
maintaiQabie SIC Nil 

(tu) Suit filed in wrong Court— Procedure 
S 21 N II 

(ciii) Suit 00 xnoilgage, some of the proper* 
ties lying outside jacuiliction — Power 
of Court lo loTesligato where mort* 


pcity situated outside jarirdiclion 
ifity be entertained ^ IG. 17, 18 

— JIatters that can be dealt with by civil Court 
hee afso Sutt. 

(a) Bar of suits on ground of public policy 

S9SSS 

(b) Courts to hato jurisdiction to try all eml 

suits Unless birred SO 

(c) Patkhast, grant of— Civil Court's jonsdiction 

J° fesard to S9NS0 

(d) Ooverncacot— Question of title between Got' 

ernment and its subject— Jurisdiction ot 
' I'- -• ONS? 

its are 
.ses m 


S Oand Notes 


Jurisdiction— Matters that can be dealt with by civil 
Court— {Coiifd ) 

(f) Lcgiilature, power of civil Court to question 

legality of Acts of b 9 N OS 

(g) Matters Vritbiii the provinco of executive 

Government S S3 N 56 

(b) Native Prince, property of— Jurisdiction of 
cKil Court 1 SON 56- 

(i) Partition of revenue paying land — Juti!,dic 

Jion of civil Court Sch 2 P 17 N 5- 

(j) Political quevlioiis— Civil Courts, power of 

to Interfere in matters of S 0 N 56 

( 


(j) Illegality of claim, whether affects jurisdic- 
tiou to entertain suit S 0 N 7 

(b) Limitation of— Question as to how far 

question of juitsdiclion S 115 N lO 

(c) Powers— Dl^tJnfitlon between jurisdiction and 

powers S 107 N 10 : S 115 N 11 

(d) femand— Power of — Whether question of 

lurisdiction 0 41 R 23 N 28- 

(c) i7M/Ki7icota— Plea of— vSbetheraflects juris- 

diction SUNG- 

H) lies jiidiciila, principle of, whether aSccte 
junadictioD S 11 N 2 

(g) When may be said to bo affected S 09 N 2 
-Mistake ae lo 

(a) Small Cause— Power of District Court tO' 
submit to High CourtforrevisioD— Proceed* 
lugs under mistake as to jurisdiotion 

0 40 B and Notes 

— ObjcclioD as to 

(a) Absence of— Effect— Exeoslmg Court if caa 

question jutisdiclioa of Court passingdeerefr 
S38KS 

(b) Duty of Court to allow it to be raised 

S21N1 

(e) Estoppel against raising— Whether conteca 

junsdietion S 21 N 1 

(d) Executing Court if can question jurisdiction 

of Court passing decree S 47 N 30 

(e) Failure to raise — Effect — Revision whether 

lies ^115Nl& 

(f) Pecuniary jurisdiction— Objection as to— 

tv ben to be raised S 21 N 1 

(g) Pecuniary juii&iictiou— Objection as to if 

can be raised before executing Court 

S33N8 

(h) Place of suing— Objection as lo — When to be 

taken S 99 N 7 

(i) Question as to— Stage at which can be raised 

—Appeal O 41 R 1 N 12 

(j) Question of— Power of Court to raise ques- 

tion suo tiiofn 041R2NT 

(k) Question of — Stage at which it can be raised 

O 41 R 2 N & 

(l) Raised late — Question doubtful— Proper 

procedure S 21 N 3 

(m) Raising of in second apjieal for the first time 
Ss 100, 101 N 59 
S<«also Prachee—Koo 2>oini 
(o) Suit being Small Can^e or not S 21 N 1 
(o)4Vaat of — Onus of proof — Ison party rais 
mg objection S 115 N J 

(pj When party is estopped from objecting 

S9N& . 
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Juritdiclion— ObjectioQ as to— {Gontri ) 

(q) Whea to be raised S 21 »nd Notes 

U) Applicability of principle underlying 
S 21 S21N1 

(ii] Coiirt trying renanded ca 2 >e if can 
entertain qaestion S 21 N 10 

(ui) Objection raised late— Order for costs 
against objector S 21 K 3 

(i^) Retrospective effect of S 21 S 21 N 1 
(v) Saostantial ]Usti''o done — High Court 
whether will interfere in revision 

3 21N3 

■■ Ordinary aniJ estraordiuirv 

(a) Distinction between S120N3 

(b) Ordinary jurisdiction — lleanmg of 

L P (Ca!) Cl 12 N 2 


—Pecuniary 

See flfio Cfi iieofncliOn—Pceuntjrt/jiirisdtcho t 
(a) Gompeasation for wrongful atUchment or i 
arrest before judgment or temporary injane I 
tion 


(i) Power to grant compensation forwrong 
ful attachment or arre>t before judg* 
meat or temporary lujunction S 95 
(b) Court in which suit to be lasUtuted 

(i) Institution of suit in Court of lower 
grnde than the one competent to try 
—Effect S15N3 


(u) Suit to be instituted lu the Court of 
lowest grade competent to try it 

O 4 R 1 N 4 

^c) Over saluatiou or under valuation 

li) Improper V iluition effect of S15Nd 
(u) Improper valuation of suit— Objection 
as to when to be raised S 15N 8 
S99N7 


(ui) Over laluation or under laluation wbe I 
ther ground of appeal S99N(> ^ 

^d) Power to pass decree beyond jurisdiction 

(i) Claim beyond jurisdiction of Court, • 
whether compromise decree can be ' 
passed O 23 B 3 N 17 i 

(ii) Damages — Suit for — Jurisdiction — I 
Power to pass decree for amount in 
cxcessof Court s pecuniarv jansdiction 
SCN5 

(ill) Power of Court to pass decree beyond | 
its jurisdiction where subject matter 
of suit changes its value sntsequent 
to institution of suit S 33 N 7 

(i\} Power of Court to pass decree id exccss 
of Its jurisdiction S 6 N 5 

(\) To award costs in exccss of jurisdiction 
See flfjo Ciufs— Prcnniori; yurtsdtc 
<1071 — Power to aioarj 
co)ti 171 (icas of yurts 

iflCflOll 

(o] Bclioquishnicnt of portion of claim in order 
to bring suit within jurisdiction 
(i) Permissibility O 2 11 2 K 12 

(f) IteslilntiOD award of 

(i) In awarding rc>titutiou b 144 N IT 
(ll)^V bother ousted b> fact that subject* 
matter of restitution exceeds limits of ' 
pecuniary jurisdiction b 144 K 17 ] 


Jurisdiction — Pecuniary — (Coiifl ) 

(g) Set off claim of 

0) Claim of set off 0 3B6if3 

(ii) To be Within pecuuiatv limit* of 
Court's jurisdiction 0 S R 6 

(h) Suit concerning iminoveable property situ 

alea in different jurisdictions 517 (Proviso) 
(i) A aluation of suit how mado S 9(3 N IS 
See also Appeal — raliafion, 

Saif— ralitafion 

(i) Claim suit — By defeated partv la 
claim proceedings 0 21 It 63 N 21 
(ii) How determined S 6 N 4 

S 15 N 7,9 to 27, 0 7 It IN 11 
(ill) Mode of — Suit for money that will be 
found due on taking accounts 

0 7 R 2 \ 3 

(iv) Not affected bv defendant’s plea 

S6N4 

(s) Over valuation of claim by plamfuf- 
Effect S U N bO 

(vi) Suit for account* 0 2(3 E 16 Si 

(mi) Suit for redemption— ^ alne of for pur 
poses of jurisdiction 0 31 E 7 N 19 
(vni) A aloitiOD for court fee and for juris 
diction, distinction between S13h9 
(ix) \ aluation of suit for meano profit*— 
Mode of 07E2N2 

(v) ^ alue of suit m which several cW'm 

of action are umted 0 3 R 3 N 1(3 
(j) Value exceeding jurisdiction, effect 

(i) Conretenev of Court to deal with mat 
ter which is not suit though its* 
ceeded pecuniary jurisdiction Sfi2«s 
(u) Court assuming jurisdiction without 
proof of value of suit— Legahty^^ ^ 

(ill) Suit exceeding jurisdiction— Coart coi 
competent to tty suit 
fk) Jurisdiction- Pecuniarv— What is, 

fercnce to various Courts S 15.> * 

—Person residing outside British India 

(aj earning on bnsiness in British Indu-sod 
against such person— MainUinabilitv 

" ‘ 0 30 RIO -^2 


—Per onal . , . i - 

(a) Over defendant— Es entiils S 10 N 11 to u 

(b) Example of S 15 A 5 

—Practice and procedure 

(a) Court competent to grant oue of toe re 

claimed but not another— Procedure 

0 7 R 11* ^ ‘ 

(b) Institution of 'ult in wrong Court— 

ther salt can be distnis-ed on that , 

O 7 R 10 ^ * 

(c} Plaint to state facts showing that the Coari 
has jurisdiction O 7 R 

(dJSuit tiled III wrong CoutC-Procedi 


—Presumption as to 

(a) Prcsnmptiou in fa 
to highest Court 
—Prince, jurisdiction over 
—Public trust suit relating to 
(a) Sait relaliog to 
<b) buit under b 93, 


S 2l> 
S9''f 

of giving 


blC 

hat Court can trj 


S3 


(c) III which Court to be laslituled 


&0’.S 
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Juri»d»cl>on~"(C’ ' ' 

<^01111 eau=o nm 

(a) Ob PctioT J i in dictno xvbcn can bo 
til c-\ 

(bi Qac't oil a= t in diction— Rcteteuce to 
Hi.bl irt 0 4CR67 

td Trill ai or ii il ^ t-Hcmehc!, 

i> IG P. T N 5 

'ipcfiil t itnuil SON 53 

(it 1 i:c]uMic un ’it n of S0N55 

r «i h I co^i)i7i of— Civil Court ^ 

juri li tinu 1 'u li mitt r S 0 V 53 

■statement fq iil i r le i ion of Court 

03CR1 

Ctitutof' lir tu ui 

(a) riprf «tatmor\ I r in t incc-. S 0 h 54 
III '>J X expre 1 1 irrel —Meaning of ex 

pro loi SON 50 

(f ''uits imjiliedh lined — Incliiico of 

SON »4 

— — ^ol cc Rlitlcr a In 

(a| f ipliii el "ith lu ti i e S lo N 5 

(1 Juri di tion a to S9N« 

— ^ntordinte ludpc Court of S 15 N 4 

Teans'er of n c 

(a) tb-iSnee of juri»diction — Objection as to 
i\ liver of— CuB'ent to tran'fer of case— 
t fleet S 24 N 12 , 

fbj tb enceof— Transfer olcasetoanotbcrCoort I 
haijug jurisdiction doe» not cure S24N12 
(c| Cbsence oi jurisdiction at insttlutioD ol suit I 
—Transfer of suit to Court baling juris 
diction rrbctbei ciD cure 8ISN5 I 

(d| Id irbat Court soit should be instituted— ' 

Higbt of defendant to obtain transfer I 

S22N1 I 

Trial bv Court of loner grade than one compe . 
tent I 


S 15N 3 

t-DfiUotainalilit} of claim in plaint effect of 

(i) Illrgality of claim made in plaint— W betber 
aflects lUrisdictiOn to entertain suit 

•’ S9N7 

(b) Inclusion ofunsustainable claim by plaintiff 

-Effect SUN 80 

aivet of objection as to S09N7 59CNi 

(a) Acquiescence in trial of suit — PaiJuro to 

‘ S21N3 

S21N1 
S21N3 

(a) Suit on Negotiable lostrumcnt— Summary 
procedure O 37 R 1 N 2 3 

(I } Temporar) injunction— Jurisdiction of Court 
of interior grade to issue injanelion res 
training execution proceedings in Court of 
superior grade of O 3J R 1 N 10 

(c) To entertain claim ol «et off by defendant 

08RCN3 

(d) To file 'iivard of arbitrators Sob 2 F 20 N 10 

(e) Who may bo joined as defendants— Person 

over srbom Court has no jurisdiction wbe 
tbet maj be joined as defendants 

Ol R3N4 

1\ rong decree or order in cases ivitbin Court e 
jurisdiction S 15 N 5 


Jus tertll 

— -Plea of— Meaning of SUN 43 

Justice 

Ends of— Inbereiit power of Court to pass neces- 
sary orders for S151 

Miscarriago of — Inherent power to prevent 

S151N4 

Baica of procedure — Not intended for hindering 

justice S151N1 

—What coastitnte ends of — General pnneipJes 

S 151 N 4 

Lsebes 

Fflect of — Vpplication lo continue proceedings 

bj successor in interest of partj — Laches in ap 
plying— Power of Court to deohno to allow bim 
tu continue proceedings 

O22BJ0N16 

Land 

Description of— Conflict between description by 

boundaries And tbit by ares — Which to prevail 
O 21 B 35 N 12 

—Dispute as to— Iroceedings under Criminal Pro 
ceduro Code relating to — Whether receiver of 
I fopertf M necessary party to such pro cedings 
0 40B 1 N 31 

——Soil for— meaning of L P (Cat) Cl 12 N 3 

Land Acquisition Act 

AppeaU under — To the High Court— Heating by 

two or more Judges— Mode of dceiiion S 03 N 3 
— board under, whether decree S 2 (2] N 6 

— Collector dealing with matter under whether 
Court 8 11SNC 

Court invested with powers under— Removal of 

such powers — Eflect 5 37 N 4 

—Order under — Enforcement of — Applicaoility of 
S 47 S 47 N 8 

Order under — Judge reviewing order without 

power todoeo— Revision whethcrlies SlfdNlO 

Proreediogsuadet— tpplicability of provisions as 

to discovery and inspection 0 11 R 1 N 15 


of Court ° *0 1 B 10 N 10 

——Proceedings under — Pes julxcata — Applicability 
of doctrine to S 11 N 29 

Proceedings under — Who can be added as parties 

O1RI0N14 

——Reference to Court under — Aj plicabiJity of Code to 
S 111 N 2 

—— Reference undet—Order bv Judge in such refer 
ence directing refund— Whether revision lie> 

S115N10 

Land Acquisition Proceedings 

Acquisition of mortgaged propertie* — hllcct — 

Transfer of mortgagees right to compensation 
amount 034B5N17 

—Appeal in — Right lo file croas objections 

O 41 R22N 3 

■ Award— In appeaUgainst — Several appeals— Filing 
of award In one appeal— Whether sufficient 

0 41 R 1 N G 

—Award in— Nature of— Decree O 41 R I N 4 

Award under— Costs order for in— Appealability 

S 35 N 23 
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Land Acquisition Proceedings — (Co>i^7 } 

Comi'ou'^iUoa— Right to — Wawet of — Onbeh&U 

of minor b} bis guardian — Vi bother hinds minor 
S 147 N 4 

■ Deposit of compensation money in Court hy 

Government — tmount reduced m appeal — Lia- 
bility of party withdrawing money to refund 
excess amount with interest S144N24 

High Court — Superintending jurisdiction of — 

Whether applies Govt of Ind Act S 107 N C 

Ordenn — Directing partj to refund money wrongly 

drawn out — Mode of execution O II It 30 N 1 
Landlord and Tenant 

lossession 
I basis of 
.whether 

sufDcient O 7 R 7 N 4 

Forfeiture hj tenant by denial of landlord s title i 

— haalurc to deny ptamUO s aMegaUon ol denial 1 
of title bj defendant— \\ bether enough to sus i 
tain suit O 8 R 5 N 2 

Successor of land holder under Madras Estates 

Land Vet — W helUet decree against piedocessor 
I er jndieaia against successor S 11 N 57 [ 

bait by landlord for ejoctmont of tenant — Dis 

missal of, for f<iilure to setae notice— Subsequent i 
-uit for ejectment— Vpplicability of doctrine of 
rCijuehcnln S 11 N 15 | 

—Suit to recover possession of land from tenant by 
landlord— Burden of proof O 18 R 1 N 3 i 

Language I 

• 01 bubordiiiate Court and proceedings tberem ! 

Sa 137, 138 | 

Law 

Change of — subBCfiiieni to institution of case— i 

Power of Court to take note of change 

07 R7 N 1 I 

Error of— liesision whether lies bll5Nl2 | 
■— Ignonoce of — Whether ground of ••ctliDg aside | 
abatement of suit due to failure to apply lor sub 
stitution of legal reprc^cntatiTcs m proper timo I 
O 22 It 0 N 8 I 

S« nlso Issues 1 

Issue of — }’e? judteata as to S 11 N 9 I 

— — Mixed ijueatioo of fact and law— Xew point id 
volviug such question, raising of in second appeal 
Bs 100 ft, 101 N 57 

—Mixed question of law and fact— Meaning of 

Ss 100 A. 101 N 28 

New poml mvoUiug puroquestioiiol liw — Raising 

of 111 teeoud appeal Ss 100 A 101 N 5C 

— •Point as to— Stage at which t® h® raised 

Sec ll/so* I’raciice~yein 

Question of— Meaning of ‘5s 100 A 101 N 23 

Lease 

Lessor and lessee whether tlaim tbiough each 

other S 11 N 57 

■ -Suit by losseo against lessor for Io->s of income 
caused by his CMctiou before expiry of lease bars 
suit for damages for bicach of coacnant for quiet 
enjojment O 2 K 2 N 19 

Legal Practitioner 

ifia Ih/h Court, 

J akalnlnni, n 

Vbsciico ot 

(a) When case is called on for hunng— iMs- 
iniss-il — Itesloration— 7' hen can bo ordered 
09K9N8 


Legal Practitioner — {Contd) 

VdmissioQ by 

(a) Actnowledgment of debt — Whether limita- 

tiou IS saved by pleader’s aeVnowlcdg- 
ment 0 3 R 4 N 5 

(b) E(Iectof 0 3R4N5 

—Advocate 

(a) Bights of~Advocato to appearon the insol 

vency side of the High Court 

LP(Cal)Cl 10 N1 

(b) Status of 0 3 R 4 N 3 

— Vppearanco by 0 17 R 3 ^ 3 

(a) Essentials 0 3 R 1 N 6 

(b) Party to be represented by one pleader or 

one »et of pleaders only 0 18 R 2 X 4 

(c) Right to appear by pleader— On date fixed 

for bearing 03R1,09R1 

(d) Senior and junior pleaders engaged m same 

case — Senior to have control of case 

O3R4N10 


pleader * olBiNlS 

(e) Bight of client to change his „ ,n 

0 3 R 4 N i* 

ff) Teimination of— Mode ot 0 3 E 4 N IC 

(g) Whether relationship of pleader aod cli«B 
18 of a permanent nature 0 3B4-N* 
-Vrgument b> 

beeuho Prattace— Jrijwwent* , ... 

(a) Mistale or omission of — Important po o» 
omitted in argument— Re 
inents 

(blPowcr of Court to cut short 03E4M 
—Attorney 

(a) Attorney and client — Rights 2S 

gards costs ® vt ap- 

(b) Attorney of partj to case, , x; n 

pointed receiver O40i>i* 

(c) Costs 

See alto Costs— Jiforiiey, cosf* 0/ 

(i) Right of attorney— Priority— 

suit— Costs allowed I® motV&vROt > 
such suit — Right of mortgagor ^ 
deduct such costs 

,u)0XY„ 

ment- Modeol SSGNir ♦ 

—Authority of 

(a) Vrbifritian tirni-pcdinrs , 


pch2Pl>‘^ 


(bJ anoUiet plevdct-WUatjief 

IS neccfiarv ~,,nS 3 • 
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Lee>l Praclilioner — Vflthotity of — Extent of— 
(Con/i ) 

(i> Conltol and conduct ot suit 

O 3 It 4 N 10 

(ii) Error of judgment committed by them 
— ^Vllelbor their action binds client 
0 3B4N10 

(ill) To enter into agreement with opposite 
«ido O 3 R 4 N 10 

(iv) Under instrument appointiag him 

03R4 

(<1) Tcrminstion of O 3 R 4 N 1C md 17 

iO ilcre tact at his no longer appeanag 
for pirty, rvlietbcr catiugnisbes rela 
lionslup O 3 B 5 N 1 

(c) To compromise 0 47 R 1 N 23 , 

03R4N3.St5lNC 
(i) Classes of— luthority of Tsnous classes 
to enter into compromise on bobaU 
of client 03B4N7 

(f) To n ilbdraw suit O 3 R 4 N 6 . 

O 23 R 1 N 20 

—Barrister, status ol O 3 R 4 N 3 

■ — Cests 

(a) LiaViUtt for 

(i) Of suit nbsro order is passed in suit or 

application — Without guardnn ot 
next Itiead of minor 032 R2, 

0 32 R3N 4 

(ii) Solicitor Pocsonal liability of for 

costs S 37 N 9 

(ill) Where suit is removei from file at 
hsiDS filed ou behalf of minor without 
oextineud 0 32R1N4 

(b) Lien (or S 35 If SS . 0 3 R 4 K 12 . 

03 RCN 1C 

(>) Discharge from case before coats are 
paid— Legaliiy 03B4N16 

(ii] Effect of allowmg eet oQ in favour ol 
defendant O 8 R C N IC 

(mil nfofcemcot — Mode of S35K38 
(iv) Lien on papers entrusted to him until 
Ins costs are pud off 0 3 R 4 N 13 

(t) When attorney entitled to S 33N 39 

(c) Of tttornoy 

(i) Attorney discharged in the middle of 
hli’ation'—Patty not paying his costs 
— Rights of attorney O 3 R 4 N 1C 

(n) Re4.9very (torn estate of minor partT 

O 32 B 1 N 13 

(d) Of Soliutor 

(i) hot lespondent luBiwy Conncil appeal 
—Bight of solicitor to have his bill of 
costs paid out of security for co ts 
giien by appellant O 45R7N 4 

(u) To be paid his costs out of amount 

deposited m Court by husband for 
wifescoats in matiimonialcauses 

S33N13 

—Disability of 

(a) Execution sale — Bight to bid at execution 

sale— Whether parly s pleader can bid at 
cioculiou sale 0 21 R 73 N 2 

(b) Prohibiiiou from acquiring by transfer in 

lerest in actionable claim O 21 B 73 N 8 

(c) Purchase at execution sale 021 B72N 6 

(d) Purchase of actionable claim— EQoet 

0 34R4N11 

—Discharge of 0 3 R 4 N 16, 17 


I Legal Practitioner — (Coiifd ) 

—Disciplinary jurisdiction of High Court 

(a) Power of Ohaitoced High Courts 

L P (Cal) Cl 10 

-Duties of 03R4N13 

(a) ax !>ar/t bearing ol appeal— To bring to 

Court « notice — Adverse as well as favour* 
able suthontips 0 41 R IG N 1 

(b) Barrister— Liability of to be sued by cheat 

for negligence S 9 N 59 

(c) Compromise— Allowing client to corapromiso 
in derogation of their rights— Propriety 

O 3 R 4 N 11 

(d) Liability (ot neglect of client's interest 
O 3 R 4 N 13 

(e) To examine all witnesses his party wishes 

to esamino 0 13 R 2 N 1 

(f) To help In administration of justice 
0 3 R 4 N 13 

(g) Whether bound to correct errors by Court 

of which he u aware O 3 B 4 X 13 

-Fees 

(a) Agreement as to— Agreement to pay addi- 

tional fee in the event of sueceas— V alidity 
of agreement O 3 B 4 N ll 

(b) Attornej— Whether entitled to reward bn* 
youd his pcofosBional remuneration 

8 3S N 20 

(c) Engagement by receiTcr- Fees 040B1N35 

(d) Giving percentage on— Propriety 
03R4N1I 

(e) Pleader— Right of, to sue cheat for fees— 
Maintainability 6 35 N 23, 0 3 B 4 N 12 

(i) Refuud— Whether should bo made in ease 
of compromise before trial 0 3 B 4 N 12 
(g) Rules ol professional etir^uctto as to 

03R4XU 


—Memo ot appearance 

(a) Barrister— Memo of appearance — ESect 

03R4N3 

(b) Filing of 0 3 E 4 N 14 

(c) When necessary 0 3 R 4 

—Misconduct by O 3 B 4 N 11 

(a) Effect — Whether misconduct of pleader is 

ground for deciding suit against his chant 
O 3R 4 N 11 

(b) Instances O 8 B 4 N II, 13 


(f) Purchase by— Of decree lu his client s favour 

— Efiect 03R4N11 

(g) Pacchasa by, ot property an execution ot 

decree in fraud of party, for inadequate 
price — Whether patty can sue him. for 
recovery ot property S OC N 19 

(h) purchase in execution by pleader m name of 

his clerk— Professional misconduct 

O 3 B 4 N 11 

(i) What amounts to — Notice demanding with* 

drawal of pleading O 3 B 1 N 13 
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Legal Practitioner— Muconduct by — (Co llJ ) I 

(]}What IS — Bujing at cxccutiou sale under 
dccrco to wbicli client is party I 

o-iiuiaNa i 

—payment to on lohalf of client — Solicitor o£ ' 
decree holder— InsoUcnoyol decree holder — P«i> I 
mont to bolicitor 04IH5N11 

Personal interest ot in cage | 

(0 tpieanii't 1 ctoro Court— \3 litigant— Not to 
address Court as advocate or ilo der I 

0 3 U 1 N I 

(b) bother ho can conduct case himscli 

03U4N13 I 

Pleader S2(Ij) 03U4N3 OSHSVl' 

Pleader a clerl . 

{a) Delegation uf authorita by ploador to his I 
clerk — Lixtont of O 3 It 4 N 9 

(b) Misa] propn a on ly— Courtfeo not paid in I 

tiino — Suit dismissed — Suit whether can bo 
rcstoced S 119 N 5 

(c) Respons lihty of plead r for acts and do 

faults of hi8 clerk 0 3 1t4N9 | 

(d) Rt(,ht of to present appe il on bohaU of Pirty i 

0 11 R I N d ' 

——Powers of 0 3 It 4 N 3 

(a) Pleidcr whether can il andoii issues i 

0 14R1N7 

(b) Whether may sign pleading on lobalf of i 

pirty 06 R 14 N i 

— Prolosiioii il ot juotto 

(a) IcquiRitiOD by of bencdcial micrest m sUb ' 

joct maitor of litigation— I Ifoct , 

0 3 R 4 N 11 I 

(b) Igrcoineut by— To furnish funds for litiga 

tioii— 1 roi rioty 0 3K4NU I 

(0] Coolraot by with client regarding subject of ' 

litualion 03U4NI3 

(d) Principles as to 0 3R1N11 12 13 . 

fc] Rules as to 03R4 N 13 

Rights and Inl ilitics ot 0 J It 1 N 12 13 

(a) Lxomption ot— 1 rom irrost while going to I 
attend at or rktuniing fcoin Court b 13a 
(L) Whether Court is justified m thrcatcniug 
pleader who wishes to oxammo all wit 
uobsos whom Iiis pirty wishes to osainiiiA 
O 18 U 2 N I 

(c) Lial ility of (or defamation O 3 It 4 N 12 
(dj On the Original citil sido of tho High Court 

S IIJ 

(el PrcMlegos of OSRINIJ 

(1) Proiilcgo of communicatious between parties 

and tboir legal a Uisors 

Oil Rll 12 UN 4 
V>i— SUawp iwVy tm — Fitwip 
tiun O 3 n 4 N 12 

(h) Right of— To api ly for appointincnt of now 
next (riond lot miuot O 32 R 10 

(1) Right of to inspect documents ot other side 
O 11 K 15N S 

(j) Right of to reject I tlcf O 3 It 4 N 12 

(k) Right of to suggest modo of drawing up ot 

derroo 0 20nCN3 

(l) Right to csamina documents pcoJucoJ by 

his party before tcudoring them id oaidoDco 
O 3 It 1 N 12 

jj (m) Right to oxammo witnesses iu bis chamber 
Uforc examining them id Court 
, O 3 R 4 N 12 


Legal Practitioner — Rights and liabilities c — 
{Co It I ) 

(n) Right to reject brief w hen too has been pa 1 

(o) M hen canuot act for party 0 3 R 1 N 2 

Setvico of process 0 3115 

(a) Ry leaving it at oQico or residence of ihaler 

OaRj 

(b) Notice to on behalf of client— Whetl er sul5 

cicut notice to client S 115 N 1. 

(c) On Mukhtcar who is not rocogni/ol agent 

who t her suQicient 0 8 R 3Nl 

(d) On solicitor of compiuy — In suit by <r 

against company — Whether sufliciont 

0 29 R 2 '1 1 

(0) Pleader declining to accept notice of tram 

tor of suit to another Court— Court wbe 
thcr can dismiss suit for non app arance 
0 3 U 5 N I 

(1) Service on pleader— Service of notice of ap 

peal on respondent s pleader— SufSciency 
0 HR 14 'I I 

Stateincuts made by 

(a) Efleot— Whether cau be treated as plead 

OSRl'f'' 

(b) Right of to make statements from tba Ur 

without til ing the oath 0 3 Rl”-' 


Suspension and removal ot 0 3 R 4 N U 


Sion * S lei N 

——Tout— application to declare person tout— J 

if may be takeu 0 12 R ^ ^ ’ 

(j/M£/«aiieo i») , 

(a) \dmission of advocates aakili nnJ attornf » 

—Powers of Chartered High Courts 

L P (Cal) Cl J 12 

(b) Lar Councils let — Scope of . , 

' ' ‘ L P (Cal) Cl 10 M 

(c) Pleader — Issue of commission to, for 

mmation of witness 0 2ul 

(d) Power of High Court to make rules car 

ccrnuig advocates, vakils aud V j 


(o) Promissory note iu fivour of by 'l)®y,i 
(f) QualiDcations of 0 3 U * 

Legal Practitioners Act 


Govt of Ind 4ct bJyi 

Legal Representative 

See tffse R;afr»ienf 

\ddllionai jarty In his own right , , ,, 

(ai power of Court to add *1 

tnloiverof Court— To add as jmrt «» 

teprcsentallves of deceased jo S IC 

'"(afjtight of— To be brought on the H J 
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Lesal Represenlalne— iCrn' J * 

PtaJh cl 

(i) Ei'e t— Hej rc'CBtnlioD I’- his oun Ussl tc 
^reeit-itue O22B1N10 

(t I I'c rcp a.un't— I'taih cf tb^ jut^gmcnt 
del a f « if. ent ifJir — 

•» 02^0 

Pecuc k iin-t I 

(a| t'erreo aRii -t one of 'Cveial 

— ^\ hether iiinJo ofbea. s &0 2f W 

(‘iPctrce ica 1) I joi or who are not real 
•■prrf>.fntatiTe~ — Whether true represen 
are bounf b 47 N 17 &£0KJ4 
III I ecree ag» u«t wrong j erron aa legal nspra 
Lfect 3'2NC. 

O 22 H 4 N 16 

lajEflcitif 62 \ 4 022B4M16 

le) Eietuiion— "Mode of S 52 

I* rjttu’ii,n — Oh eitiou that jtopeilt pro 

eelcd a„ iiukt dul uol 1 elung to judgmeot 

ifehlcr or \Ta< lUt jeei to a charge id iarout I 
r'ohiiCtor — W hethcr can 1 0 goue tnio bv 
i\cc'Hii c Court S 47 N 46 

ici 1 vtent <3* legal repr« eutatixe s liabtliU 

S 62 NO 13 

(bj Fom asd contents of S 62 N 4 i 

ii) Soil ht or against coe— Decree how Ur hind* 1 
iDg on otheti S 11 N C3b 

(j) Liability of property in hands of transferee ) 
from debtor S52N10 

(LI Personal decree passed— CSccl S 52 H 13 

il) Several representatives — Decree against 
tome, whether binds whole estate 

S 52 N S 

(m) N\ rong person substituted as legal icpreson' 
tative— Decree against hun— EUect 

0 22B1N16 

— — Eaecnlion by or against 

Stt nlio i«cii<iuii— Xe^el TtpraentalHi 
(ft) Impleading of— In eieeution proceedings — 
Eailure to implead— EUect on validity of 
sale 0 21 BOON 34' 

(b) LubililT of— To have temporar) injunction 

granted against his predecessor enforced 
ugsicit himself 0 30 B 1 if J3 

(c) I’ropeitv in hands of— Sale in execution— 

Vi hat rasses to ludgment debtor 

0 21 BOON 3 

(d}Notue to show cau e against 

O 21 B 22 and Kotea 
fcl Buies a- to S52NU 

If) %Vhen decree may be executed against legal 
representative of deces'ed judgment debtor 
S to and Notes 

—Of partner inhrm — Liabilitj under decree against 
firm O 50 B 3 N a 

— — iDtolicncy of 

(a) Dccreo against— Insolvency of legal reprc' 
sentatixo— Effect— Procedure S52N 11 

—Liability of 

(a) Laiorceivcni oi dectio against legal repre> 

seutatiie— When decree may le enforced 
against legal representatives S 53 N 4 

(b) Extent of liability ' S 53 and Notes 

(c) Injunction decree against ancestor— Whe* 

ther can be executed agaiust legal repre' 
rentatne B53N5 

(d) In respect of property got by sorvivorsliip 

S 53 and Notes 

(e) Liability of Hindu son or other descendant 

S 53 and Notes 


Legal Representative— Liability of — [Could ) 

(f) Lishility of to be proceeded against under 

Code — In place of original party S liC 

(g) Legal representatiic— Of judgment debtor— 

Power of Court to compel legal represen* 
tatiio In produce accounts SiO 

(fa) Personal decree on moclgago— When can bo 
p-iss&d against legal ccpiescntative 

0 34B6N7 

(i) Personal liability — Decree niahing ropresen 

tative personally Ijablo— Amendment 

S 1j3N3 

(j) To pay the expenses ol witues'cs for which 
order was made against original party 

0 10 B 4 N 4 

(L) Whether he IS hound to pay creditors rate 
ably S53N13 

(I) Whether he IS bound to realise all (be as 
sets S 52N 15 

Meaning of 

(a) In cases governed by Indian Succession Act 

0 22 B 4 N 13 

(b) laftrmeddler— W bea becomes legal repre- 

scotaltva 0 22 B 3 N 10 

(c) Legal repreveutstive of deceased decree 

holder, whether transferee of decree 

0 21B1SN5 

(d) Legal representative of deceased party who 

is 0 22 B 3 N 10 

(e) hfeantDg of S3 (11) ; 0 22 It 3 N 10, 11 

(f) Sod who tales by luivirorship, whether legal 

repretentative bS0Nl8E<N3 

(g) Survivors m Uindu coparcenary 

0 22 B s N 13 


—Minor representative 

(a) Sutotitution of on the record— Enquiry as 

to— Who IS proper legal represeolauve— 
Appointment of guardian ad htein for 
minor applying to be substituted 

osaasNi 

(b) Who can be brought on record as— blinor 

OS2B9N4 

—Picas open to 

fa) What pleas may be taken by or against legal 
represenlatites 0 22 B3N 16, 0 22 B4NI5 
Practice and procedure— Description o£ m decree 


0 20 B 0 N 3 


Becencr in insolvency of debtor 

(a)Olbcial Assignee of debtor whether can i;o 
sued as legal tcpresenVativ e 5 52 H 11 

Receiver, legal representative of— Liability of— 

For acts of receiver O 40 B 4 N 3 

— Represeatatrve suit— Legal representative— Who 
IS— la representative suit O 22 B 3 N 10 

— Rights of 

(a) Appeal from decree against predcceisor 

Sf)6N6 

(b) Legal reprosentatiTc— Of defendant — Vi bo- 

ther can apply— To set a'ide cx parU de 
crea against defendant SI46N2, 7, 8 

(c) Right and liabilities on substitation on (he 

record 0 22 B 3. 4 

(d) Bight of, to apply for or to continiie appli- 

cation for setting aside ex parte decree 

0 9 R 13 N 1C 


party 


■S11GN3 
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Legal Pracl>li6ner — lliscoadtict bj — {Co ltd ) [ 

(j) Wbat IS — Buying at execution sals imder 
decree to wliich client is party 

0 21R73N2 

Payment to on tehaU ot client — Solicitoc of 

decree holder — Insolvcncyoidecree holder— Pa> ■ 
men t to solicitor 011 11 5 IT 11 ' 

— Personal interest of in ca«e 

Appearing \.eiote Courl — As litigant— 'Sob to 
address Court as advocate or pie dor 

03R1N 1 

(b) Whether he can conduct case himself 

03U4N13 I 

Pleader S 2 (lo) 03R4N3 03It5N-l' 

• Pleader a clerk 

(a) Delegation of authority by ] leader to his 

clerk— Extent of O 3 R 4 N 0 

(b) 'Misappropmt on by — Court fco not paid in I 

«mc— Suit dism ased— Suit whether can ho I 
re'iored S 149 N 5 

(e) Respons bility of pleader for acts and dc 
faults of h a deck O 3 R 4 IT 9 

(d) Ris^l 1° present appeal on behalf of party , 
041R1N2 j 

-—Powers of 0 3 B 4 N 3 

(a) pleader whether can abandon issues 

0 14 R 1 N 7 

(,h\ W fiether may si^n plcadiug on hehaU ot 
party 06B14N2 

— Ptofessioual et quetto 

(a] tcquisitioQ by of bcnedcul interest in sub 

loet matter of litigation— Effect 

0 3 R 4 N U 

(b) Agreement by— To furnish funds for htiga 

tion — Propriety 0 3 R 4 K 11 

(o) OoDtract by with client regarding subject of 
Jiti„atioa 0 3 It 4 N 13 | 

(d) Piiuciples as to 0 3R4N11 12 13 

(ejRulosasto 0 3 R 4 N 13 | 

—Bights and liabilities of 0 3 R 4 N 12 11 

(a) Exemption of — From arrest while going to 

attend at ot returning from Court S 13o 

(b) Whether Court is justified in threateuiog 

pleader who w shes to examine all wit 
Uesses whom has party washes to examane 
O 13 U 2 N 1 

(c) Liability of for defamation O 3 B 4 N 12 
r (d) On the Original civil side of the High Court 

SllD 

(0) previleges of O S R 4 N 12 

(1) Frevilege of communications between parlies 

and their legal advisers 

0 11 R 11 12 13 N 4 
(a) Receipt given by— Stamp duty on — Exemp 
tion 0 3B4’T12 

(h) Right of— To apply for appointment of new 
next friend for m nor O 32 B 10 

(il Right of to inspect documents of other side 
0 11B15N5 

(j) Right of to reject brief 0 3B4N12 

(k) Right of to suggCst mode of dta viog up of 

decree O OBGNS 

(l) Right to examine locum uts produced W 

, his party before teudoriiie,thcii ID ca d nc 

^ 0 I R ^ 13 

[j (m) Right to examine witnesses tn his h t. l<-r I 
before examining them in Court 

O 3 K 1 IS 


Legal Practitioner — Rights and liabilities c — 
(Co ifZ) 

(a) Right to re ect brief when fee has been pi 3 
03R1N12 

(o) lA hou cannot act for party 0 3 H 1 N'’ 

Seiaice of process 0 3 R 5 

(a) By leaving it at office or residence of pleader 
03 Bj 

(hi Notice to ou tehallof client — Whether sufi 
dent notice to client S 115 Nil 

(c) On Mukhtear who is not recognized agent 

whether sufficient 03R3N1 

(d) On sol citor of company — la suit by cf 

against company— Whether suffi eat 

^ 0"9n3Nl 

(o) Pleader declining to accept notice of trans 
for of suit to another Court— Court whe 
thcr can dismiss suit for non appearance 

03RoNl 

(f) Service on pleader — Seraico of notiee ot af 
peal on respondent s pleader— Snffic encr 

• Statements made by 

(a) Effect— Whether can be treated ^ ^ \,°f 


Suspension and removal of 


OS BIN 


11 


610D BISII^S' 

—Tout — Application to declare person 
ifmay be taken 
— (Ifisceila Ko ij) 

(a) Admission of advocates vakils and attor 
— Powers of Ohartered High Courts . 

LP (Cal) Cl 9 

(h) Ear Councils Act~Seope^o^ 

(c) Pleader — Issue of commissiou to 

mination ot witness , '\ar 

(d) Power of High Court to make luhs 

cerning advocates vakils and S 1 


(e) Prom ssory note i 
Ellect 

(0 Qualifications of 
Legal Practitioners Act 


cl 


Legal Representative 
S e aiso 4 

^Addition as 

(a) Power 
(b>Po 


t oat of Ind Act ‘ 


A 
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L«jfclR«pteienl»l»>e— (Cf» '? * 

— — Df.atb ol 

(a)EiT«l— ne{rf«cnMfi<?n » V hi« o»j> kj*! re 

rre eut-vliNf O il R 3 N 10 

(l)Dccrce -icajn-t — Ikub oi Ibc julgmtnt 
dittcr < Ic -il rcprc‘cnt»ti^f — rfect 

S j21I9 

rectee acain t 

(■>) Dcprea icairit ono oi oTeisl repufentat Tts 
— V. btlbST i iwd* CtbCfS SiONll 

(DDpcrPO again'^t |er«oit-. ^vbo are not real 
reptc entati\c — WLcihor true ro|re£cn 
itc I'Oiia'i b 4‘< '' 17 S to N 11 
'c) Decree aga r t wroug per cn as legal tepra i 
'CDtalue — LCcct b54N6, 

O 22 K 1 MC 

n -rrt . » S ? N 4 O 21 R 4 N IG I 


o^iv-otot — \\ bettor can 1 q tone mto by 
ciccwiing eonrt S n N lO 

(g) J- stent oi legal rci rcecutatae 3 hatilit) 

i>53N9 13 

(b) Form and cootents oi S53l»l j 

(i) Suit by or against cne— Deorte bow lat bmd 
log on otbets SUN C3b 

0 ) LiabJJily ol iroperlr la bsnd» oi traaslereo 
from debtor StlNlO 

(b) Personal decree pas'ed— EScct S 03 N 13 

(1) Several represenlalitei — Peerce against 
some, vrhetber binds whole e>ta(e 

S S2 N 5 

(m) roDg person substituted as legal repre^en 
tative— Decree against him— Ctlecl 

O 23 R I N 1C 


mgs — 
ity of 

sale OaiROON34* 

(b) Liability ol— To bare temNrary jn^unflion 

granted against bis predecessor enlotccd 
against biniseli 0 39 R I N 13 

(c) Property in bands cf— Sale in cieeution — 

IV bat raises to indginent debtor 

0 21BC6N9 

(d) biotice to show cau»e against 

0 2l R 32 and Notes 

(c) PuIe»asto S53 N 14 

(i) \< hen decree may be executed against legal 

representative o{ deceased judgment debtor 
S .jO and Notes 

Oi partner in ntm— Liability under decree against 

trni O DO R 3 N 3 

— -Intolveney oi 

(a) Dccteoagvinst— insol'cney oi legal tepre 
sentalu e—Efii-Ct— Procedure S 53 N 11 

— Liibilily ol 

(a) Luiorccoient of decree against legal repro 

scutatiTC — When decree may le enforced 
against legal rcpreseutatiics 8 53 N 4 

(b) Extent of liability S 53 and Notes 

(e) Injunction decree against ancestor — Wbe 

tbcrcan bo ciecuied against legal lepre 
tentative 8 53 X5 

(d) In respect of property got by sarvtvorship 

S 53 and Notes 

(e) Liability of Hindu <oq or other descendant 

3 53 and \-*es 


Legal Representative— Liability ol~{Co>ild ) 

(f) Liahlity ol to be proceeded against under 
Code — I d place o! ongJual parly S 146 

(s) Local rerrespTitativp— Of indfmrnf debtor — 

oprcRcn 
S SO 
can be 

0 34 B 6X7 

(0 Personal liability— Decree roabing represen 
(ativo personally liable — Amendment 

S 133X3 

(}} To pay the espen'es of witnesses for which 
order was made sgainst original parly 

0 1C B 4 N 4 

(t) Whether ho IS hound to pay creditors rate 

ably S 62 N 13 

(1) W bother he IS bound to realise all the as 
sets S 52 X 13 

—■ " M eaning ol 

(a) In cases goterned by Icdiau Succession Act 
0 22 R 4N 13 

(bj Inlermeddler— V\ hen becomes legal repre 
sentalive 0 22 R 3 N 10 

(c) Legal representative of deceased decree 

holder, whether transferee o! decree 

0 21 R 16 N 5 

(d) Legal representative ol deceased party who 


0 32 R 3X13 

—Minor representative 

(a) SuUtitutioD of ou the record— Enquiry aa 

to— VV bo IS proper legal repreBentative— 
Appointment ol guardian ad lUem toe 
minor applying to be substituted 

0 82 R 3 K 4 

(b) Who can be brought on record at— Minor 

OS2R3X4 

— Eleas open to 

(a) Wbat pleas may be taXen by or against legal 
representatives 0 22R3X 1C, 022K4N 15 
—Practice and procedure— Description oi m decree 
O 30 R C X 3 


——Receiver in insolvency of debtor 

{a)OlBcial Assignee of debtor whether cm bo 
sued as legal representative S 62 X 11 

Receiver, legal reprcseotalive of— liability of — 

For acta of receiver O 4o R 4 X 3 

Representative suit— Legal representative — Who 

IS— In representative suit O 22 B 3 N 10 

—Rights of 

(a) Appeal from decree against predecessor 

S 96 N f> 


record O 22 R 3 4 

(d) Right of to apply for or to continue appli 
cation for setting a°ido cx parte decree 


aside cxecntioD safe O 21 B 90 X 5 

(g) To continue proceedings started by onsinai 
party S11GX2 
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Legal Repre$enlalive— Eights of — [Oontd ) 

(h) To proceed or apply under Code in place ot 
principal S 14G 

Several legal representatives 

(a) Dispensation with some of the legal reprc 

sentatiTcs — Eflect O 22 R 4 K 9 

(b) One alone presenting application — \ahdity 

S 146 N 9 

(c) Some already on record m another capacity 

—Impleading ot others nliether nece sary 
O 22 la 4 N 12 

(d) Failure to object that some of the legal re 

prcacntaliies ha\e not Leon joined— Eflect 
0 22 B4 N9 

(e) Substitution of— Procedure where there aro 

two or more legal repreacntalires 

0 22R4N9 

(f) Who to be brought on record O 22 R 3 N 11 
Substitution of 

(a) Appeal substitution id— Principles 

0 22 RUN I 

(h) Application for — Necessity for O 22 B 3 N 7 

(c) Court which cm substitute 

(0 Court to winch issues arc remitted by 
appellate Court O 4l U 25 N 8 

(>i) Court which can bring on record 

0 22 R3N9 

(in) High Court power ot, pending appeal to 
Priv) Council 0 45R13NI2 

(iv) Application for— Court to which to be 
made — Where appellito Court has 
directed lower Court to take additional 
evidence 0 41R23N1 

(d) Declaration that person substituted is the 

legal representaiise whether neceasarv 

0 22RoN2 

(e) Defendant, legal representative of— Impieid 

mg of O 22 R 4 

(f) £2cct of 

li) Whether Court can subsequently cor 
rect the order 0 22 R S N 8 

(ii) Whether order impleading particular 
person as legal representjtiTe can be 
questioned m appeal from fiual decree 
S10>N6 

(ill) AA helher suit lies to displace the order 
022B5N9 

(g) Execution proceedings, substitution in 

(i) Provisions appliLable O 22 B 12 N 1 

(h) h allure to substitute eflect of 

O 22 B 4 N 8. 19 

(i) Within period limited by law — Abate 
ment O 22 B 3, 4* 

(n) Be opening of proceedings 

0 22 B4N27 

(ill) Transferee from legal rcproseotatlve, 
whether can continue litigation 

O 22 B 10 N 2 

(iv) Validity of judgment in case 

O20BIN3 

(a) Where deceased was not a necessary 
party O 22 R 4 N 14 

(i) Legal leprecentative already on record in 
another capacity — Procedure 

O 22 R 3 N 14, 0 22 B 4 N 12 

(}) Notice 

(i) Failure to giie — Eflect S 115 M 12 


Legal Representative — Substitution of — Notics — 
{Contd ) 

(ii) Notice to other side — Aoseoce of — 
Eflect 022B5S6 

(ill) Notice to other side — Necessity for 

0 22R5Ii8 

(k) Proceedings to which provisions as to sab- 
Btituuon apply 

(0 Applicability of procednre to applua 
tiou to sue m forma paupcm 

S 14lNg 

(ii) Proceedings to which they apply 

0 22 R4N2 


(1) Several persons as legal reprcsealatives 

(i) Pro edure — Where there are two ct 
more legal repreacntatiies 

0 22R3N11 

(iijScioril legal representatives — Due of 
them alone applying within limila 
tion — V ahdity S IIG N 9 

(m) Stage at which substitution can be made 

fi) After abatement— Before sotting aside 
abatement ^ 0 22R9NU 

(ii) After limitation— luhocent power 

S 151 NS 

(in) Impleading of after limitation — Ap 
plitatioD for setting aside exesattoa 
Mlo-Effoet 0aiR92N4 

(it) Power of Court— To substitute legal 
represent Hives after reference ot case 
to irbitraiion Scb3P8N8 

(n) Sait or appeal filol against, or on beha « of 

dead ptrsou— Sobstitutioa of his legal re 
pre»ejiitttve in such case 
(i) Whether hi# legal representative can be 

(i») la appeal died against a 3 


(o 

(ii) Whether must be broughloa 
In order to continue 
place of original party ° ^ 

(p) Whether Court can bring on ? 

motion , 

(q) W helher filing of vakalatnama by a pUs 

on behalf of legal representative is^ 

(r) Whether may be implied 0 22 B 3 

(s) Who can apply 7 

(t) Who can be brought on record^ ^ „ jj j- 

(ul Person who did not seek or whom 

not sought to bring on BS'''^ 

(n) Wroo'g person, impleading of ^ b * U 1® 
(i) Procedure ^ " fnr— >» 

( 11 ) Substitution of— Application 

cessity for S' s» 

(uO WtoDg per.oii ,o»h«; 

legal representative— Faiiu” 
m tuna— Effect O 2. « ^ 
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Les*l Repre»enl»uve— Siibstitutiou of — (C«nM ) 

(i) Appli ation for — HejectiQu of wliether 
cails.f« suit to abate 0 R 3 N !» 

(n) Dut^ of Court to buna record On 
applic moil Iciiia made O 2> R 3 N 9 
(111) \ppUeaiion for subsliiolion — AMicn 
ma\ be trc tied 1- arjlication to set 
aside abatoiiient O 22 R 9 Is 9 

Sail i_iiu«t 

<il birst suit against 0111 person as lei, »l rciie 
scniatne of deceased bar- -ubsequenl suit 
a5,amst anottec i icprescnlilise ol 

the same per-o.i O 2 R 2 \ 21 

(h'rormof S o2 \ 3 

( ) In what c i c lie — "-uit foi leluin of ac 
count bools et S o2 N 12 

iJt Kales rLlatmg t S 52 4 

(e) Whether It i» llccc‘sar^ to |roie that the 
defendant ha r eitcl v el» rf deica«ed 
SS2 N 4 

ft) W hether lie where dc cj cd debtoi has not 
left anv propeni S 52 N 4 

—Suit against C ov erninunt 

(a) Death of i lanitirt ifter notice Riaen to 
Goiecnmcnt of an micndeJ suit agnin-t it 
— Whether leiictit of notice euurct to legal 
representatives S flO N 20 

- — WLoi« riuesUon as to deti rmimt'ou of 

(a) Appellate Court— I’ower oi to determine 
rjucatioii as to who la proPet Icgil represeo 
tatjve O 22 R 5 N 5 

(U Court h> which iiicstioii is to be determined 
' Oi2B5215 

(c) Decision as to who IS rightful reptcaenlalivo 

— Xecsasjt) of S 50 N 5 

(d) Determination of <)ueitioii as to who is 


not the proper legal representatives— rHect 
0 22 B 4 N 10 

(h) Mode of determination 0 22 RON 4 

{j) 2*af ute and scope of eii<juin O 22 R 5 N 4 
(j) Objection to rcpiesentatiifl character of 
alleged representative — When to be talen 

<3aaR.t>N« 

(l) KrocedHtc O 22 B 3 N 15 

(1) Proceedings to which provisions apple 

O 22 B 5 N 2 

(m) Question as to who IB entitle to be substi 

tnted— Power of Court to determine 

O 22 B 4 N G 

(n) Representative character of person made 

legal representative cjuestioued b> opi<ositc 
side — 2Iode ol determining dispute 

022B5N5 

(o) Fes jiiditxitn — Dctctmiualion of question as 

to who 18 legal rcprceentvtivo for earrjing 
on suit or appeal— Whether confers anv 
right to heirship of propert)’ 0 22 R 5 K 2 

(p) buit whether lies for detecntmation 

O 22 B 5 N 9 

Legatee 

Co legatees— Decree against one or some whether 

binds whole estate S 52 N 5 

C P. 0 430 & 431 


Letters of Administration 

\ppiication for— Death of applicant — iifiect 

0 22 R 1 N 12 

—Decree passed subject to producing Letters of 
Administration vvithiu certain time — Time whe 
thor can ho extended S 148 N 2 

In the case of what communities necessary 

07RlN5to9 

NeceaSit) for— Before decree cau La passed for 

debt due to deceased O 7 R 4 N 5 

Ncceasitr for — Before suit can bo instituted bj 

any person to establish auy right to propertv of 
person dviug intestate O 7 R 4 N 3 

— Lcoduotuia — tailuca to pcoduAe — rtteot 

O 32 U 1 N 9 

Right to — Survival of, after dcith of applicant 

O 22 R 1 N 12 

-Territorial jurisdiction S 20 N 28 

Letter of request 

— hor examination of witness icsiJeat outside 
Uritish India O 2G R 5 

hotmof 0 2fiR5N3 

Power of Court to issue such letter instead of 

Commission S 77 

Letters Patent 

High Court — Whether can xniLe rules mconsis 

tent with Letters Patent S 122 N 3 

Atcaniiigof Letters Patent" referred to m S 129 

S 129 N a 

Procedure under— Applicablit) of C P Cede 

Preamble N 3 

— Jscope ind applieabilitj — Statutes of Indian 
Legislature, eSect of L P (Cal) Cl 44 

Letters Patent Appeal 

— compcleucj L P (Cal) Cl 15 and .votes 

(a) Abatement order ai to— Order relating to 

selling aside of abatement — NA hether 
appealable 0 22RgN14 

(b) Amendment of decree or order, order as to— 

Appeal on— A\ hether Lee from sncli order 
S104NC 

(c) Amendment of pleadings order as to 

(i) Appeal ou — Whether lies from order 
sinking out pleadings as containing 
scandalous oi unnccessar> matter 

O C R 10 N 7 

(u) Appeal on — Whether lies from such 
order O 0 It I" N 20 

(d) Commission, order as to 

(i) XppeaA against order rebiting to i sue 

of commission for cvammation of 
witness O 2G U 4 N 7 

(ii) Appeal from order giving directious to 

CommiBBioucr as to taking accounts 
lit partnership suits 0 20 It la N S 
(ill) Appeal from order Issuiug commi-sion 
for examination of witnt.ss 

0 2G R 1 V 7 

(iv) Appeal from order relating to cominis 
sion for local lavestigatiou 

O 26 H 9 N 0 

(e) Costs order as to— AA bother appealable 

S 3 1 X 32 

(f) Dismissal for default order of — Appeal on — 

Whether lies O 41 R 17 N 1 1 

(g) 1 xteusiou of time order as to order refusing 

to extend time for depositing secnntv for 
costs and costs of preparation and Iran* 
mission of records to Pri\ v Council in I’nvj 
Council appeal 0 43 It 7 2^ 10 
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Letters Patent Appeal — Competency — [Contd ) 

(b) Interlocutory relief, order as to — Appeal 
from order granting or refusing to grant 
temporary injunction 0 39 B 1 K 20 

(i) Leave to appeal to Privy Council, order as to 
— Appeal on order granting or letusiog to 
grant leave to appeal 0 43 B 3 N 7 

(]) Leave to sue or appeal as pauper, order as 
to 

(i) Order alloviing or refusing to allow 

application for lca^Q to appeal as 
pauper 0 41 H 1 N 11 

(ii) Order allowing or refusing to allow 

suit in Jorma paupens 

O 33 B 6 N a, 033 B7N0 
(k) Order iii exercise of Iligb Court's supciin- 
tcudiug jurisdiction — Appeal from 

Govt of India Act S 107 K 18 
tl) Receiver, order as to 

(0 Apj cal from order appointing receiver, 

etc 0 40R1N52 

(ii) Appeal from order appointing rccencr 
in partnership suit O20B13K8 
(ill) Order to receiver to advance money to 
guardian — Appealability — Uodor 
Letters Patent 0 40 B 1 N 32 

(m) Bemaud, order as to 

(i) Appeal from order remitting issues to 
lonciCourt 041B23N13 

(ii) Appeal— trom lemand order 

0 41 B 23 N 23 
(ill) Ordoi of lomand not apiiealed against 
if can bo cballeogcd m Letters Patent 
Appeal S103K10 

(n) Bostocatiou, order as to 

(i) Appeal from order rejectiug application 

for rosloralion of appeal 

0 41R19N10 

(ii) Order granting or refusiog application 

for restoration of suit dismissed for 
'default, whether judgment 

0 9 RON 12 

(o) Beview, order granting or refusing — Appeal 

from 0 47 B 7 N 10 

(p) Eevisional jurisdiction, order in— Wbotber 

appealable under the Letters Patent 

S 115 N 32 

(q) Second appeal, decision in — Appeal from 

decisiou of Judge in second appeal 

LP tCal)Cl 15N 11 

(r) Security, order as to 

(i) Appeal from order to give security as 
condition to grant of leave to defend 
summary suit on negotiable instru- 
ment O 37 B 3 N 5 

(u) Order dismissing application to pay 

security lor costs 0 4 RION 14 
(ill) Order for security for costs of suit 

0 25 R 1 N 14 

(iv) Order relating to the sufficiency of 
security for stay of exocutioo 

0 41 RSN 20 

(v) Order requiring defend'int to furnish 

security for production of property 

O 3S B 5 N 24 

(s) Stay of execution, order as to 

(i) Order granting or refusing to grant 
stay of ezecutiou O 41 B 5 N 20 


Letters Patent Appeal — Competency — Stay of erecu* 
tion, order as to— [Contd ) 

(ii) Order refusing to stay execution pend 
lug appeal to Privy Council 

0 45 R 13 N IS 

(t) Sta} of suit, Older as to appeal from order 

staying suit under S 9 b 9 Nl& 

(u) Transfer of suit, order as to, order transfer 

ring suit from subordinate Court to High 

Court for trial L P (Cal) Cl 13 N 8 

(v) Withdrawal of suit, order as to 

(]) Vppeal from order refusing to set 
aside in revision order allowing plain 
till to withdraw suit "ith liberty 
to sue again 0 23 R 1 N 40 

(it) Order allowing withdrawal of suit 
with liberty to sue again 

0 23 U 1 N 40 


(w) {Umcellaneoiit) 

(i) Appeal from order 

(a) Passed m anneal under S 104 

^ S104N6 


(3) As to claim petition 

0 21 R 58 N 24 

(c) hor inspection of documents 

‘ ^ OUB18N4 

(d) Giving leave to defend suioBStf 

suit on negotiable instrument 

0 37 B3N^ 

(e) Granting or refusing to grant 

leave to transferee from paftr 
to continue suit 0 22 B 10 N 21 
if) Of Judge on originel side of 

? 4 TT ai, rf p qnfing 


(h) Refusing application for judg* 
meok on admissions 

0 12R SNIO 


0) Relating to setting aside of e« 
cutionsalo O21B90N60 

(u) Appeal, whether barred by S ^04^ ^ ^ 

(ill) Appeal, whether lies from oonfirming 
judgment under S 93 S 93 N 13 

(i\) Order directing plaintifl to elect 

proceed against some only ot sevc 
Jclead.nt, ongi-.lly U 

ther appealable 01 BJ* 

(v) Order refusing to «ercise mhereo^ 

power— Whether judgment S151J< 

(vi) Order refusing to set 2 \» 15 N 14 

(vii) Refusal of High Court to transmit f^ 
execution order of 
Council 

-Cross objections in ^ ^ (C^l) C?i 5 

—(General) i>aleDf 

(a) Applicability of provision ‘o ^5 j, i5 

o< L VicSol 15 N ^ ‘ 

(a) n*ecution-Attachment - Claims ^ 
jections— Order as to— Whe^cr 1 .a « gl 
within Letters Patent O 21 B W " 
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LeUers Patent App«*l — (ConW ) 


New poiut in 

trdilicc—^eir i^otnt 
Parties 

(a) Irailnre to join ef3e t 

Procedure 

(a) Practice and procedure 


L P ICal) Cl 15 N 18 
L P (Cal) Cl 15 N 18 


<a) Of decision in Letter Patent Appeal 

L P (Cal) Cl 15N 17 
(h) Renew whether lies as regards deerca in 
'ueb appeals S in N 4 

(c) M hclhcr decree is subject to review 

SlllNl 


‘iccuritx for co»tj 

(а) If cau be r>. juired 

(б) Sccujit> for «osts ui a 

S 117 ^ 3 


O 41 B ION 5 

ippcal 

L P (Cal) Cl 15 N 13 


5an/oui) 

(a) tpihcability of Godo to S 141 N 5 

(h) Oouri Ice L P (Cal) Cl 16 N IG 

(c) Court hearing appeal powers o£— Power to 
rctnrn plaint lot prc^eotaiion to proper 
Court liP(Ca\>C) 15 B 18 

(d I Dismissal o( without notice to lower Court 
O 41 R 11 N 2 

(c) Cl rounds lor L P (Cal) Cl 15 N 14 

(1) Limiiatiou for L P (Cal) Cl 15 N 15 

(s) Notice to re»pondcut— 'Mien may be di< 
pcnsedwith L P (Call Cl 1» N 18 

(h) Romts on which appeal may be beard 

L P (Cal) Cl 15 N 14 

(i) Frovisions applicable S 96 N 3 

(j) Scope of powers of Court m deciding 

L P (Cal) Cl 15 N 14 


Liability 

—-Civil and criminal liability*^ False or vexations 
claims or defences Order (or costs lor com 
peosatoty costs, whcthcc exempts icom crimioal 
liatutiiy S 35 A 

Joint and several liability— Instances 

O 22 B 4 N 22' 

Joint and several liability— llcanmg ol 

O I BC N 1 4 

——Joint lubtl>ty~~Instances 0 22 B 4 N 23' 

— —Joint liability — blcaom" ol O I R 0 W 1, 3 

Joint liabiJi y— Whether decree against one co 

contractor precludes suit aga>DSt anotbec co 
contractor 0 1It6N6 

Several liability— Meaning ol 0 1 R C N 1, 3 


—Licensor and licensee — Decision against licensor 
whether binds transleree irom him S XI N 57 


Life insurance 

— — Money due on policy ol-— When becomes debt 

0 2i B46N 3 

Policy of— Assignment— Statement that it is for 

beneui of assuced s wife— Whether eoougb 

SCON 6 

Policy said to bo ior the benefit ol wile- Whether 

amount can be attached by assured s creditors 
SCON6 

— — Statement in policy that it is for benefit of wile 
of assured — Whether creates a trust In her 
favour S60N6 

Li mitation 

See also Cause oj acfiou 


Limitation — (Could ) 

— — Achnonledgment of habiliiy 

(a) Xpplication signed by party s pleader asking 
lot time for payment of decretal amount, 
whether acknowledgment of liability for 
decretal debt 0 21 B C9 N 15 

(b) Duty ol pUinlifl to plead acknowledgment 

in plaint 0 7 R & N 1 

(c) Personal liability of mortgagor under mort 

gaga O 31 B G N 17 

(d) Rehed on by plaintifi — To be specified in 

plaint— Failure to speedy— Effect 
, 07RGN1 

(e) Who evn make— Receiver 0 40 B 1 N 22 

kddifion of parties OlBlON41,01R13N2, 

O 41 R 20 N 11 , 0 22 R 10 N 22 
also Parties— •Additton of 
•Admission Court, decision ol 

(a) Admission Court allowing deficient court 

fee to be paid altar limitation— Whether 
objection can be taken at heating of case 

S 149 N 12 

(b) Admission of appeal erpflr/e— Power to dts 

miss appeal subeguently as time barred 

041R9N2 

Amoodment of decree, judgment or order 

S 152 N 8 


—Amendment ol decree whether gives fresh star 
ting point 8 152 N 14 

(a) Appeal— When appellant entitled to ealcu 

late period of limitation from anendod 
decree S 162 N 14 

(b) For application for amendment of award 

8ch2P12N6 

— Amendment of pleadings etc 

(a) Amendment — Application for execution, 

, ^ vOect 0 21 B 17 

(b) Ai plication for setting aside abatement*— 

Coireetion of bona J\ds mistake in— Limila* 
tion 0 22 B 9 N 8 

(c) Expiry of limitation— On date of amend- 

ment of pleadings Ut regard to verification 
—Effect 0 G R 15 N 5 

—-—Appeal 

(a) Filing of out ol time — Whether such ap 

peal can be treated as cross objections 

0 41 R 23 N 20 

(b) From amended decree — Limitation for 


(c) Prom refusal of leave to appeal to Privy 

Couneil 0 45 RGN3 

(d) Decree not drawn np — Tune for appeal when 

begins to run S 2 (2) N 8 

(e) For appeal O 41 B IN 8 

(I) Letters Patent appeal 

L P(Cal) Cl IS N 15 
(g) Presentation of appeal— ben appeal 
deemed as presented 0 41 B 1 N 5 

(fa) Rejection of appeal as time baried 

041 R 3N 1* 

(i}Time lor when begins to run— Decree on 
review- Appeal from S 153 N 19 

(l) Time when begins to run-— When judgment 
was not pronounced after notice to party 


0 41 B SON 2 

—Applicability of, to acts done *i*o motu 

(a)Not applicable to act which Court may or 
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Letters Patent Appeal — Competency — {Coiitd ) 

(h) Interlocutory relief, order -rs to — Appeal 

from order granting or refusing to grant 
temporary injunotion 0 3J B 1 N 20 

(i) Leave to appeal to Pm} Council, order as to 

—Appeal on order gianting or lofusing to 
grant Icavo to appcil O 45 It 3 N T 

{}) Leave to sue or appeal as pauper, order as 
to 

(i) Order allowing or lefusmg to allow 
application for lease to ippeal as 
pauper O 44 K 1 N II 

(n) Order allowing or refusing to allow 
suit in JorHia pauperis 

OS3R5N8, 0 331t1N9 


■ ’ ® I 

(1) Bftceivcr, older as to I 

111 Appeal from order appointiugieccncr, 
etc 0 40B1N52 

(ii) tppeal from order appointing remscr 
in partnership suit 0 20 B IS N 8 
(ill) Order to rcconer to advance money to 
guardian — Appealability — Under 
letters Patent O 40 B 1 M 53 

{m)Bemand order as to 

(i) Appeal from order remitting issues to 
lower Court 0 41B25N13 

(ii) Appeal— h tom lemand order 

0 4tB23N23 

(m) Order of remaod not appealed against 
if can bo challenged m Letters Patent 
Apical S105N10 

(n) Itostoration order at to 

(i) Appeal from order rejecting application 
lot icstoiatiOD of appeal 

0 41 RIO N 10 
(u) Order granting or refusing application 
for restoration of suit dismissed for 
'default, whether judgment 

0 9B9N13 

(o) Review, order granting or refusing — Appeal 

from 0 47 B 7 N 10 

(p) Bevisional jurisdiction, order in — \\ belbcr 

appealable under the Letters Patent 

S IIS N 33 

(l) Second appeal, decision m — Appeal Irom 
decision of Judge in second appeal 

L P tCal) Cl 15 N ll 

(r) Secunlv, order as to 

(0 Appeal from order to give secnrity as 
Londicion la giaut of leave to defend 
summary suit on negotiable instru- 
• N 5 

pay 
14 

0 35 B 1 N 14 

(iv) Order relating to the sulBciency of 

security for stay of execution 

O 41 R 5 20 

(v) Order icqmcing defendant to furnish 

sccuiiLy for production of property 

0 38 R 5 M 34 

(b) Stay of execution, order as to 

(i) Order granting or refusing to grant 
stay of execution O 41 B 5 N 20 


Letters Patent Appeal — Competency — Stay of cxocu 
tioii order as to — [Contd] 

(ll) Order refusing to stay execution pcod 
lug appeal to Privy Council 

0 45 B 13 N 18 

(t) Slay of suit, order as to appeal from order 

stiying suit under S 9 b9N18 

(u) Transfer of suit, order as to, order transfer 

ring suit from subordiuate Court to High 

Court lor trial L P (Gall Cl IS h S 

(a) Withdrawal of suit, order as to 

(i) Ippeal from order refusing to set 
aside in revision order allowing plsm 
tiff to withdraw suit with liberty 
to sue again 0 23 K 1 N 45 

(ll) Order allowing withdrawal of 
with liberty to sue again 

0 23 R 1 N 45 


(w) {Mtiicellaneoui) 

(i) \ppeal from order 

(a) Passed m appeal under S 104 

'■ S1D4S& 


(6) As to claim petition 

^ 02lB59N2i 

(c) ior inspection of documoots 

(d) Giving leave to defend so®m»ry 

suit on nceoliabla instrnoent 

0 37 113 14 » 

(e) Granting or refusing to 

leave to transferee from pat'J 
to continue suit O22Ill0^N*4 


(Ji) Reluming application for l‘>^* 
meut ou admissious 

012RCN15 
(i) Refusing to frame “4“*^ R 3 V 1 

0) S.lil.nB to -f ' ^ » 

cuiion sale O 2l 
(ll) Appeal, whether barred by S g jj 6 


ther appealable G 1 

(v) Order refusing to exercise inOer 

power— Whether judgment S I5i * 

(vl) Order refusing to set *"p 15^1^ 

(Til) liefus,! ol nish Court to 

o«oul.on order ol « j. 

Couucrl 

-Oro.s obj.et.oue ru ^ ^ < ^,,5^1! 

—(General) , _ rateH* 

(a) Applicability of proi isio.i ‘a ^ J"? j5 R jJ 

ol L iMOrlf Cl’ 15 N 3 ^ 

(a) Execution— Ulachmeut — 

jections— Order as w sIr 2l 

within Letters Patent 0 -I B 
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Letters Patent Appeal — (CoiitJ ) 


— >ew point in 

*<■« i'raeiicr— Nfir J'oint 

— I'anics 

(a) failure to join elle t 

Procciuro 

(a) Practice and procedure 


L P (Cal) Cl la N 18 
LP(Cal) Cl 15 2118 


•Review 

(a) Of decision in Letters Patent \ppcal 

L P (Cal) Cl 15 N 17 
(blReiieii whether lies as regards decree in 
such appeals S 117 N 4 

(c) \\ hcihcr decree is subject to tcvieiv 

SlUMl 


‘secants for costs 

(a) If can bo rejuircd 

(b) Sccunlv foreostsin a 

S 117 ^ 3 


O 11 B ION 5 

ippeal 

L P (Cal) Cl 15 N 13 


— (Jfucrffdneouj) 

(a) tpjlicability of Code to S 111 N 5 

(b) Court fee ^ (Cal) Cl 15 N IG 

(c) Court hearing appeal powers of — Power to 

return plaiut for prcsentatiou to proper 
Court LP(Cal)Cl 16 N 18 

(d) Dismissal of without notice to lower Court 

O 11 K 11 M 2 

(c) Grounds for L P (C*S) Cl 15 N 14 

(.1) Limitation for L P (Cal) Cl lo N 15 

(g) Notice to rospoudeut— ben may be 4is 
peosed with L P (Cal) Cl lo N 18 

(b) Points on which appeal may bo heard 

L P (Cal) Cl 16 N 14 
(i) Provisions applicable S 90 N 2 

(i) Scope of powers of Court in deciding 

L P (Cal) Cl 15 N 14 


Liability 

—^Citil and criminal liability— I also or veialions 
claims or defonces — Order (or costs lor com 
peosatory costs, whether exempts from criminal 
Lability S 95 A 

——Joint and several liability— Instances 

O 22 B 4 N 22* 

- Joint and several liability— Meaning of 

OlBCNl 4 

Joint lubility— Instances O 22 B 4 N 23* 

Joint liability — lleaningof OlBCNl 2 

Joint liabili y— Whether decree against one co 

contractor precludes suit aga,nst anolber co 
contractor 0 1 KONG 

Several liability— Meaning of O 1 B 6 N 1, 3 


License 

Licensor and licensee— Decision against licensor 

whether binds transferea from him Sll N 67 


Life insurance 

Money due on policy of— When becomes debt 

021 BlGN 2 

—Policy of — Assignment — Statement that it is lor 
benetib of assured s wife— Whether enough 

SCON 6 

Policy said to be for the benefit of wile — Whether 

amount can be attached by assured s creditors 
SC0N6 

—Statement in policy that it is (or benefit of wife 
of assured— Whether creates a trust in her 
favour SCON 6 


Limitation 

See uUa Cause o/ octvm^ 


Limitation — (Coiif^ ) 

^^Achnowledgment of liahiUij 

(a) Application signed by party s pleader asking 
for time for payment of decretal amount 
whether acknowledgment of liability for 
decretal debt 0 21 R 69 N 15 

(b) Duty of plamlifl to plead acknowledgment 
IQ plaint 0 7 B 6 N 1 

(c> Personal liability of mortgagor under mort 
gage 0 31 R 6 N 17 

(d) Relied on by plaintiD— To be specified m 

plaint— Failure to specify— Eflect 

07RGN1 

(e) Who cvn make— Receiver 0 40 B 1 N 22 

Addition of parties 01E1QN41,01B13N2. 

O 11 R 20 N 11 , 0 22 B 10 N 22 
See also Partus~~Addtiion of 
Admission Court decision of 

(a) Admission Conrt allowing deficient court 

fee to be paid after limitation— Whether 
objection can be taken at hearing of case 

S 149 N 12 

(b) Admission of appeal ex parfe — Power to dis 

miss appeal subsequently as time barred 

041B9N2 

—Amendment of decree, judgment or order 

Slo2N8 

Amendment of decree whether gives fresh star 

ting point 5 152 N 14 

(a) Appeal— When appellant entitled to ealen 

late period of limitation from amended 
decree S L52 N 14 

(b) For application for amendment of award 

Sch2Pl3N6 

—Amendment of pleadings etc 

(a) Amendment — Application for esecution, 

eflect 0 21 R 17 

(b) Application for setting aside abatement- 

Correction of bona fide mistake m— Limita* 
lion 0 22 R 9 N 8 

(c) Exp«j n£ Umitatjon— On date ol amend- 

ment of pleadings in regard to verification 
— ESoct O 6 B 15 N 5 

—Appeal 

(a) l'iliagol out of time — Whether such ap- 

peal can bo treated aa cross objections 

O41B22N20 

(b) From amended decree — Limitation for 

S 152 N 19 

(c) From refusal of leave to appeal to Privy 

Council O 45 B 0 N 3 

(d) Decree not drawn up— Time for appeal when 

begins to run S 2 (2) N 8 

(e) For appeal O 41 B 1 N 8 

(1) Letters Patent appeal 

L P(Cal) Cl 15N 15 

(g) Presentation of appeal— When appeal 

deemed as presented O 41 B 1 N 5 

(h) Rejection of appeal as time baried 

041B3N1* 

(i) Time for when begins to run — Decree on 

review— Appeal from S 162 N 19 

(j) Time when begins to run — W hen judgment 

was hot pronounced after notice lo party 
O 41 B SON 2 

—Applicability of, to acts done suo mola 

(a) Not applicable to act which Court may or 
m.’isA suo mein S 152 N 8 
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Limitation— (CoiiW ) 

Application lor delivery of possession by execution 

purchaser 0 21 E 95 N 5, O 21 R gGN C 

Application for final decree 

(a) For redemption in mortgage suit 

0 3lE7N13.O3lRSN‘» 

(b) For sale in mortgage suit O 34 E S N 12 

(cl In mortgage suit 0 3iE3N12, 

0 34 R 5 N 12, O 31 R 8N8 
(d) In partition suit O 20 R 18 NS 

— — Application for postponement of payment or pay- 
ment by instalments 

(a) Appeal — Pendency of — Limitation for ipplt 

Cation fororder for payment by instalments 
O 20 It 11 N 12 

(b) Application for payment of amount of decree 

by instalments S 48 N 11 

(c) Application for order for postponement or 
pavniciit bv instalmcuts of decree amonot 

0 201? 11 N 12 

Application for restoritiou of suit or other pro 

ceeding 

(a) Application lor restoration of appeal 

0 41 R 19 N 9 

(b' Application for restoration of appeal— After 
rejection of for failure to furnish security 
lor costs O 41 It 10 N 13 

(c) Application for restoration of appeal dis- 
missed for default O 41 R 19 NO 

(d) Application for restoiation of suit— Dis 

missed for default 0 9 R 4 N 10 

09 RON 11 

(e) Application to seta ide dismissal of suit for 

failure to luinisli security for costs of suit 
in time 0 25 R 2 N 4 

Application to continue suit 

(a) On death of representatiac in reprcscntatiae 
euit O 1 R 8 \ 24 

(1) By lecciaci 111 insolvcnca to appear and con 
tinue proceedings started ly insohoiit 

O 22 11 3 N 10 

(c) By transferee from i arta O 22 B 10 N 22 

Application to set aside abatement O 22 R 9 N 7 

(a) Of suit or proceeding O 22 R 9 

—Application toset aside execution «ile I 

S 47 N 88 O 21 R 90 N 49 I 
021 B92N2 4 

(a) On deposit O 21 B 89 N 23 

(b) On giouud of absence of saleable interest of 

judgment debtor O 21 11 91 N 5 

(c) Suit to set aside execution sale 

O 21 11 92 N 3 

(d) buit to set aside execution sale on ground of 

its being in favour of decree holder nithout 
permission of Court O 21 R 72 N 14 

Application to set aside ex parle decree 

O 5 116 N 1, OaK 13 N28 
See nho !■ v par/e decree— aside 

(a) parle order mablng a person liable under 
decree against firm O 21 R 50 NO 

(bl Tx parle decree passed in appeal 

0 41 R 21N10 

(c) i/K par?e decree— AA here summons basieen 
served by sul stituted sen ico O 5 R 20 N 8 

Arbitration proceedings — Applications m eon 

nexiOQ with 

(a) Remission of award — For re consideration 

Seb 2 P 14 N 8 

(b) Filing award of arbitrators Sch 2 P20N18 

(c) Setting aside award Sch 2 P IGN 3 


I 


I 


Limitation — {Contd ) 

Cause of action accrual of 

(a) Date ou which cause of action aro«e— Whe 

ther pjaintifi bound by statement regard 
ing data of accrual of cause of auiioii in 
plaint 0 7Rl^l 

(b) Suitb> oragaiustfirm- Change of name of 

firm whether gives fresh cause of action 

0 SO R I A 7 

Claim suit 

(a) Bv person defeated in claim proceedings 

O 21 R 63 h C 

(b) By person defeated in claim proceeding U 

fore executing Court O 21 B C3 N 2 3 5 

(c) Claim in execution proceedings allowed on 

ground that there was no proper attach 
ment over properties — Suit by decree 
holder to establish* title of judgment 
debtor — Limitation for O'^lRCShlS 

(d) Suit to estihlrsh right ncgstiied by adrer'e 

order in claim proceedings — Termination 
of attachment before suit is brought— 
Effect of — Necessity for suit 0 2i R C3 h 11 

(c) Time for — AVhen begins to run 0 38 B 9 N 1 
(fJTo negitive order in claim proceedings— 
Limitation in caves where factum orvali 
dity of attachment is Questioned 

0 21 R 63 N 13 14 

—Closure of Court on la»t day of limitatioo 

(a>Lffeet S 4SN14, 0 4 Jll>* T 3 

(b) By holiday— Presentation on rc opeuing day 

-Effect 0 45 B2NS 

(c) By holiday — Bight to file on ro openicg 

day— Filing of cross objection 

^ 0 4in22M9 


Computation of 

(a) Dale from which to be calculated— AAhether 

for purposes of Registration Act S 
limitation of 30 days is to le caleulafcd 
from the time when the judgment is pro- 
aouneed or from the time the decree is 
drawn up and signed 0 20 B ' ^ 1 

(b) Date of suit— Which is— Suit against dis 

solved firm O 30 B 3 M 

(c) For second appeal— A\ hen begins to run 

041R35M 

(d) Mode of computation — AAhcre plaint is re 

turned for presentation to ij 


( 


— AVhether suit is deemed as instituted 
onlv on appointment of guardian 


—Gross objections for 
(a) Cross objections ii 
vb) Cross objections ii 


O 32 n 3 \2 

041B2I 

il 041B22NJ9 


(b) Deficient court /«■ paid after ^ g 

Appeal whether baned ^ ‘ * fee 

(c) Document filed with insufficient coiui * 

within limitation — Defieicniv in’*“ 
after expiry of limitation 
Court- Effect ° 
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Limitslion — r»£U jciU iQurt fee mtLing »ip of — 
(C. ni I ) 

(d) Ho \mieiit fled \Miliin liinilition but court 
fee r-n i ifter limit it lou—l Be t S 149 N 3, 

<) 7 R 11 NS 

( 1 I \pi N f I — Ippl* ‘Itoo forlea\oto 
a[ peal ac p iiij rfilci after ex [ ir\ of limi 
tacion — su} I (Lent {j>ro<.nt nf court feo 
whether MlidUP iriH.-»l S>U 9 N 10 

-■ -HfljN p\<iiieof 

<XJ tppli Itian f r le toruion 

til Whether id Io int<K iii riae of 
ip; lieaiioo to II ctor &mtduu]iased for 
d fault OOUlN 10 

till 'll 'i •‘**011 f r re toration of appeal — 
DcUn 111 OtlRlDNJ 

") 'ppUc4»ticiu to tl anle f7 p-arlt Settee 

] In pre-<cntlQs ippliealioil for sottln" 
aside • r j irfr de rce O 9 U 13 N 23 
I Of I’rOTincijl Small CausO tourt— 
li Us m deposit of Ic rco amount or 
furui'hing secuota rciuuile for ap 
1 iKdtiau — 1 owe' to excuse delay 

09H UNo 

I I > Meo lou of S > nf J itauation let 
(jj 1 OV.CI of Hi_li (. oun 

bmN3.bl2dNl 
(ii) lipli itiojs under O 9 U 0— \al 1 d 1 l 7 
of S 122 N 3 

(<]| Orouads for I 

(i) Vppeal — luoiidmcat of dccico — As 1 
grouud tor eseusiog delay S IS2 N 11 | 
(iij Ippeal against ifcccee against minor — 
Negligcnco of guacdian O 32 B J N 1 
(in) Discoiery of fresh eMdenco — Whether 
and ivhcn suflicient 0 17 BIN 12* 
(if) Memorandum uf aopeal — Beturn for 
representation— Itcprcscutation after 
limitation— Delay excoso of— Grounds 
for— Ippeal m scheme suit— Delay in 
rcpiesencatiou duo to fraud Sd2N3C 

(c) Rejection of application to appeal as lauper 
— Admission of appeal thereupon ixitb full 
court fco S 140 N 10 . 0 41 B 1 N 7 

(f) Stage at which <iOe>tiOQ should bo deter 

(i) Order aa to, b) admission Conit — Ob 
jsctious if, call be r used at hearing of 
case S 119 M 12 

(ti) Power to dismiss appeal as time barred 
after it has once been admitted 

O 11 B 9 N 2 

(g) (Jfiscdf jitcodj) 

( 1 ) Admission of appeal after iimitatioa — 
Interfeience with discretion by High 
Court O 11 B3N8 

( 11 ) Ippeal from amended decree 

(hi) 


(iv) Ipplicitioii for review 

0i7BlN25,0 47 R3N4 
(t) Delay m applying for lews to defend 
summary smt on negotiable mstru 
meut O 37 B 2 N 7 

(vi) In filiUo appeal — Vpplicabihty of 8 5, 
Limitation let to ippcal in scheme 
sails SaSHiO 


Ltmitalion — Delay excuse of — (T/iiccfh(<iTO(«) — 

(ConfJ } 

(m«) 111 filing copy of decree along with 
memo of appeal — I^nd Icguisitiou 
proci-cdings — Ippeilin -■ ^'Ihatl3to 
lie filed along With memo of appeal — 
Copy of award O 41 R 1 N 1 

(vjiJ) Powei of Court O 41 R 1 N 8, J 

(iv)l’owcrof Court — tppJicatiou to sat 
aside abatemeut 0 22 R 9 N 7 

(s) Wheu application for reiision treated 
as appeal S115N18 

Fxclusioii of time during which actiou is pre 

tented 

(a) \Uoii enemy being prcieated fronisuing 

S 83 N G 

(b) Duo to obtaining copy of decree, order or 

judgment 

(c) Ry obtaining copy of decice 01 order — For 

appeal to Friyj Council 0 45 R 3 N 3 

(d) ror getting copies of decree and judgment 

for xppiicatiou foi leview 

0 17 R 1 N 28 . 0 47 R 3 N 4 

(e) Due to gctlin^ copies of decrees appealed 

from 0 41 R I N 8 

(0 For obtaining copy of judgment appealed 
Itoin— Power of High Court to modify pro 
visions S122N3 

(g) Principles 0 20 R 7 N a 

(b) Second appeal— IVhcthei appellant entitled 
to exclude tune leiuired for obtaining copy 
of tnaV Court s judgiaont B 122 N 3 

—Rxclusioo ol tune talon mpuiguing other rome 
dies 

(a) Appeal— In soding roviow of judgment 

Oil B 1 K9 

(b) Pursuing other remedies— Period that can be 

deducted in calculating limitatioa for re 
view application 0 17 B 3 H 1 


can bo acducccd O 9 R 1 N 1 

(d) 111 pursuing remedj in wrong Court 

0 41 R 1 N8 

(e) Pursuing eitousous remedy — Btiugvug suit 

instead of appljiDg Under C PC b 47 

b 47 N 88 

(I) Prosecution of suit in wrong Court— Return 
of plnnt — ftcpreoontatlon to proper Court 
— Hxcluaion of time during which suit was 
pending m wrong Court O 4 R I N C 

■■ fc.\eeution 

bee ano iJjcctifion— Li lufafiou 


0 21 K S3 N 10 
(ii) What is~- Vjplicatioa for adjournment 
of sale asling for time to pay decretal 
amount 0 21 It bJ N 15 

(b) tmendmeut of application for execution 

( I ] VmeadmcnC, whether males it fresh 

applicaiioa S 43 N 7 

( II ) Defect in application for execution — 

Whether canto amended after linu 
tatfon S1,.3N3 
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tation— (Coit;(Z } 

Application for delivery of possession by evocation 
putcUaser 0 21B95NS;0 21R9GNC 

Application for fin\l decree 

(a) For redemption in inortga;!e suit 

O 34R7N 13. 0 31R8NS 

(b) For sale m mortgage suit O 34 R S N 12 

(c) In mortgage suit O 34 R 3 N 12 , 

0 34 R5N12.O34R8N8 

(d) In partition suit O 20 R 18 N 5 

\pplication for postponement of payment or paj- 
ment by instalments 

(a) Appeal — Pendency of— Limitation for apph 

cation for order for payment by instalments 
O 20 R U N 12 

(b) Application for payment of amount of decree 

by instalments S 48 N 11 

(e) Application for order for postponomenl or 
pavmcnt bv instalments of decree amount 

O 20 R 11 N 12 

Application for restoiation of snit or other pro 

ceeding 

la) Application (or restoration of appeal 

0 41 R 19 N 9 

(b^ Application for restoration of appeal — After 
rejection of for failure toSurnub security 
for costs O 41 U 10 N 13 

(c) Application for lestoratiou of appeal dis' 

missed for default 0 41B19N9 

[cl) Application ioi lestoiation of suit— Dis 
missed for dofault O 9 It 4 N 10 . 

09R9JJ11 

(e) Application to set aside disrau^al of suit for 
failure to furnish security for costs of suit 
m time 0 25R2N4 

Application to continue suit 

(a) On death of rcpreseiitatnc in reprcseutaliie 

suit 0 1RSV24 

(b) Dy recciier in insohcncy to appear and con 

tiniio proceedings started Ij insohent 

O22R8N10 

(c) Dj transferee from partv O 22 R 10 N 22 
- —Application to sot aside abatement 0 22 R 9 N 7 

(a) Of suit or pioceeding O 22 R 9 

Application to set aside execution sale 

S 47 N 83, O 21 R 90 K 49, 
O 21 It 02 N 2, 4 
(s) On deposit 0 21R89N23 

(b) On ground of absence of saleable interest of 

judgment debtor O 21 R 91 N 5 

(c) Suit to set aside esecutiou sale 

O 21 B 92 N 8 

(d) buit to set aside execution sale on ground of 

its being in laiour of decree holder without 
permission of Court O 21 R 72 N 14 

Application to set aside cx parte decree 

O 6 K6 Nl, 09 K 13N28 
See niso I x parte deo ee—Settmg ande 

(a) Ex parte order mallng a person liable under 

decree against firm O 21 R 50 N C 

(b) Ex parte decree passed in appeal 

O 41 R 21 MO 

(c) £a: por/c decree— Where sumnioaR has been 

scracd by substituted seraico O 5 R 20 24 8 
— Arbitration proceedings — Applications in con 
nexion with 

(a) Remission of award — For re consideration 

Sch 2 P 14 N 8 

(b) Filing award of arbittator-, bch 2 P20N 18 

(c) Setting aside award Sch2P16N3 


Limitation — [Conid } 

——• G auss of action accrual of 

(a) Date on which cause of action arose — Wbe 

ther plaintifl bound by statement ip;ird 
ing date of accrual of cause of action in 
plaint 07R1A; 

(b) Suit by or against firm — Change of name ol 

firm whether gises fresh cause of action 

0 30 R O 7 

Claim suit 

(a) Be person defeated in claim proceedings 

0 21 B ca N C 

(b) By person defeated in claim proceedings be 

fore executing Court 0 21 R C3 N 2 3 5 

(c) Claim in execution proceedings allowed on 

ground that there was no proper attach 
ment over properties — Suit by decree 
holder to establish* title of judgment 
debtor — Limitation for 0 21RG3hl5 

(d) Suit 


ordi 


of 


iB9Nl 

ediags— 


0 21BC3N13 14 

—Closure of Court on last da> of limitatiou 

U) I Sect S48N 14.0 4 ring 8 

(b) By liolidav— Presentation on re opening daj 

Irnect 0 45 R21f3 

(c) By holiday — Right to fiJo on ce opening 

da\— Filing of cross objection 

^ ^ 041B22N19 


-Computation of , . 

(a) Dele from which to to calculated— Whether 

for purposes of Registration Act a h 
limitation of 30 days is to be calculated 
from the time when the judgment is pro 
nouiiccd or from the time i 

drawn up and signed O20B7^4 

(b) Data of suit-Which is-Suit agaimt dii 

soiled firm O30B8h2 

(c) For second appeal — A\ hen begins t® ru 

0 4 1 it ‘ 


(a)ModB of computation— \A here plant re 
turned for presentation to 0 li 9 


(e) Pendency of appeal from decree whether 
' irw^nr... limiHlion fnr anulication 10‘ 


-Cross objections, for « S m 

(a) Cross objections in appeal O 41 W — 

(b) Cross objections in /anna nj N \1 


lb) Deficient court fee paid 

Appeal, whether baried O ' . fjs 

(c) Document filed with insuflicient 

within limitation - Deficicucv mad® 
after espirj of limitation, ^ 1 

Court— Efiect 
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Liuitalion — T'ctj iciit lOiirt fee n>\LiiiC Up of — 

(C. ) 

(dl l)-> uuJC'it filed « II hill liiiiil ition 1 Ut Lourt 
fee p.iil ->Ucr limit itioii—1 fie l M4JN3, 
O 7 K 11 N 6 

( ) J I — J.lJei.} — Ijphiitioa forloatsto 

aipial 1C piiijir filed after • t| m of iimi 
lalton— ''Ul -c luent laciiient of lourt feo 
wbclhei 1 ilidMe ipi-oil SllONlO 

Peln o\riKeof 

faj \ppli it. Ill fir re.toratiou 

HI Whether lu le midp m cisO of 
kpl lieatiPD to It <toro 7Uiit]i'>tui&sed for 
dtfiull 09U4N1Q 

It \rili atioM f^,r rt loratlou ot appeal — 

i>lU\ in a 41 11 la vd 

tpphcatioi to ct isideerptr/i decree 

ij In j repeating ippliration for setting 
aside I irlf decree 091ll3N2a 
I i) Of Provincial bmall l-auao Court — 
|i<Iai 10 depo'it o( decree amount or 
furouhing snumj reiui&ito lor ap 
plitatiou— i'o» or to excuse delay 
oait 

It) } \teu lou of ^ 'i of Limitation let 
HI 1 OMCi of Hi.h ^ curt 

b U2N 3. 

III) Ippl itiojs under O 9 11 9— \alidJty 
of S 122 K 3 

|dj (j round' for 

(i) \ppeal — ImcudiBt nt of decieo — As 
groaud for excusing delay S 1S2 If 11 
fii] tpiieal agaiiiat decree against minor — 
2xegligcuco of guaidian O 32 B 9 N 4 
(ill) Discotecy of fresh eiidcoce — Whether 
and tvhen sufheient 0 47 BIN 12* 
(iv) Ikmorandum of appeal — Beturnfot 
represeatation— * Beprcscntation alter 
limiiatton— Delay oicuse of'-Grounds 
for— Appeal lu scheme suit — Delay i»i 
icpre»cotatiou duo to liaud S92 N 3C 

(c) Rejection of application to appeal as pauper 
— Admission of appeal tbereapon %>itb full 
court ieo S149N 10 , 041B1 NT 


(i) Stage at which ([uestion should be deter' 
mined 

(i) Order as to, b) admission Comt — Oh- 

jectioiis if, tail be t used at bearing of 
ease S 149 N 12 

(ii) Power to dismiss appeal as time barred 

liter It has once been idmitted 

0 41B9N2 


(r) (3il*Clff/-{HS01ij) 

(i) Admission of appeal after limitation — 
Inteifcionce with discretion by High 
Gojtt O 41 ri3N8 

(u) Appeal fioin ameuded dcciee 




I 

I 

1 


Limitation — Delay, excuse of — CUnccZ/imioit?) — 

(Coafd ) 

(mi) III filing copy of decree iloiig with 
memo of appeal — Land Aeijuisition 
proceedings— Appeal in — What is to 
ixs filed along wJtJi mcmool appeal — 
Copy of award 0 41 R 1 N 4 

(sill) Power of Court O 41 R 1 N 8, 9 

(is) Donor of Court — Application to set 
aside abatemeut 0 22 R 0 N 7 

(x) When application for revision treated 
as appeal S 115 N 18 

Pxclusion of tuna during which action is pre 

vented 

(s) Alien cucmi being piovcutcd from suing 

SaJNG 

(b) Duo to obtaining copy of decree, order or 

judgment 

(c) By obUmlng copy of decica oi order — For 

appeal to I’rtvj Council 0 45 R 2 N 3 

(d) For getting copies of decceo and judgment 

for application lot levjow 

0 47 RlN 28,0 47 R3N4 
(c) Due to getting copies ol decrees appealed 
from 0 41 B 1 N 8 

(0 For obtajDiDg copy of judgment appealed 
from— Dower of High Court to modify jiro* 
Msions S 122 NS 

(p,) Pnociples 0 20 B 7 N 3 

(b) hecoud appeal— Whether appellant entitled 
toescludo time reciuired tor obtainiog copy 
of trial Court's judgoieut SiSaNd 

— LxcIusioq ol tune talcD in pursuing other remo 
dies 

(a) Appeal— In seeking loview of judgment 

0 41B1 N9 

(b) Pursuing othcricmedics— Period that can be 

deducted 111 calculating limitation for re* 
Tiew application 0 47 B 3 N 4 

(c) Dismissal of suit for default— Application to 

levlore— Dismissal of — Fresh suit on same 
cause of action— W hethet time occupiel m 
prosecuting tho application for lostoratiou 
can be deducted 0 9 B 4 N 1 

(d) In pursuing remedy in wrong Court 

0 41 R 1 N8 

(e) Pursuing erroneous remedy — Btiuging suit 

instead o! appljring under C P C , S 47 

S47NS8 


— Execution 


(iv) Application for roviow 

0 47 R1N23,0 47B3N4 
(vjbclaj in applying far leave to defend 
summary suit ori negotiable instru* 
meat O 3TE3N7 

(vi) In filing appeal — Applicability of 8 3, 
LimUatiOfi let to .ippoal to scheme 
suits B93N40 


0 21R53N 10 


(i) Amendment, whether males it fresh 

application S 48 N 7 

(ii) Defect in application for execution — 

AViiether can bo amended after limi* 
lation S 153 N 3 
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Limitation — Execution — Amendment oi application 
for execution— (Contd) 

(m) Whether runs from date of jndgment 
01 from date on which decree is drawn 
up and signed O20R7N3 

(iv) Eeturn of application (execation) for 
correction and representation — Date 
upto which limitation should he cal 
culated S 48 hi 2 

(v) Stage at which amendment can be 
made O 21 B 17 NS 

(c) Appeal from decree efiect of 

(i) Appeal dismissed for want of proseca 

tion of Privy Council appeal — Effect 
O 45 B 15 N 17 
(ii) Date from which period is to be com 
puled — In case of appeal S 46 N 10 
(ui) Exclusion of period of pendency of ap 
peal by judgment debtor S 48 N 14 

(iv) Limitation when runs O 41 B 4 N 9 

(v) Where decree is appealed from 

0 41R33N13 

(d) Continuation of proceedings 

(i) tpphcation for when may be as con 
tinuation of previous one— Instances 
S48N7 

(u) Continuation of prior proceedings — 
What IS — Application by legal lepre 
sentative m pending execution apph 
cation S146N4 

(e) Date from which time runs 

(i) Compromise entered into pending eze 
oution proceedings — ^Effect of 

S 48 N 11 

(ii) Date of decree— What is S 48 N 10 

(ill) Where there are a preliminary decree 

and a final decree S 48 N tO 

OtJ Decree ooi dicional on redemption of 
prior mortgage— Period upto cedemp 
tion whether to be exclnded S46N 14 
(t) Decree for possession on defanlt of 
payment — Whether decree holder 
bound to execute for possession on 
first default S 48 N 12 

(vi) Execution — For costs — Decree pro 

Tiding for payment of costs when 
taxed and noted — Limitation for 
execution when starts S IISN 1 

(vii) Ex parte decree — Setting aside— AppU 
cation for — Rejection of — Effect 

S 48 N 10 

(viii) Fresh starting point of limitation 
when arises S48N8 

(iz) Id case of appeal to Privy Conncil 

S 48 N 10 

(z) Mortgage decree ptOTidiag that if pro 
ceeds of sale are insufficient balance 
should be realised from person and 
other properties of judgment debtor 

S48N10 

(xi) Order directing payment to be made 
at particular date S 48 N 12 

(zii) Personal decree for balance under 0 34 
B 6 S48N10 

(tiiiI Where decree directs payment to be 


from another S 48 N 12 

(xv) Where decree is amended S 152 N 14 


Limitation— Ezecutioa— Date from which time tan» 
— (Contd ) 

(xvi) Where decree or subsequent order 
directs payment or delivery of pro 
perty at recurring period S 43 N 12 
(1) Effect of bar of limitation 

(iJOfmor gagedecrae — Mortgagee nghtot 
— Where mortgage is effected after I"* 
years from decree S 48 N 2 F N 11 
(ii) Pi?wer of Court to treat suit as execu 
tion application S 47 \ 6'’ 

(ill) Whether execution sale can be set aside 
on the ground that application for 
execution was made beyond limitation 
0 21R92N2 

(g) Foreign decree 

(i) Execution of in British India— RuUs 
annlicahln 


S44'7 6 


run S 43 N li 

(u) Instalment decree 0 ‘*0 E 11 N 13 
(ui) Instalment decree — Execution for 
instalments not barred by tuna ^ _ 
8 48»12 

(iv) Instalment decree with ^®^®'*** 

(>) Joint decree 0 21 R 15 N 4 7 

(i) Application by minor joint decree 

holder 021B16N1 

(ii) J oint decree 0 21 B 15 fl 11 

(j) Keeping alive decree 

(i) Application for arrest in oontraveatwa 

ofS 58 whether saves luaitaUon^ ^ 

(u) Decree for partition— Step 
one sharer whether saves 
for benefit of others 

0 20 B 18 NT 

(k) Maintenance decree for , 

(i) Ordering payment at ^ 13 

(lO Ordering the amount of maintenanw 
to be determioed in 

from which time runs a4»A'«i 

0) Maximum time limit for fresh appheafiaa 

(i) Maximum limit of time for execut 

(ii) Scope and object of — Rule S 4S K 2 

(m) Periods to be excluded 

(i) In^oheney of judgment debtor 

(a) Exclus on of period of adjad«Uo 
of judgment debtor as iD^solv^t^ 

(i) EKln.ion of p.nod ”< 

debtor s insolveney — wne 
such period can be ex 
from the 12 years perio^d^ono ^ 

(h) Period daring which 

(fl) Stay of execution— Period of 

exclusion ~ SI 

pnne pies ® ^ nndot 

(ui) Period daring which property i» 

Collector s management rtnrmJ 

(a) Exclusion of ";;jTiecWC 

which decree JI 5 

for execution Sea 3 
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Limtt»l>on — Eseculioa — Periods to be excluded — ] 

Period dcriag rrliicb proportf is under Collector s 
management— (Con/d ) 

(() Management by Collector — lettod 
ot minigemenl— Exctuaion oi 
period from limititioii for exe 
cutioD S4t<N14 

(f) Su^pen'ion oC limitatioo — Pre\ea 
tion of execution by proierty 
being under management of 
Collector for exccntiou of decree 
Sch 3 P 11 

^ . 1 ) 

fa) \pplicat on for execution for 
more than three years after a 
prior appli ation — Inlereeiition 
of claim proceeding in the inter 
ral— Effect O 21 It C3 N 17 

It] Deduction of time — Grounds for 
Sl3N 13 14 15 

Ic) Ground tor exemption from hmi ' 
tation — Court refusing to permit 
execution against properties in I 
hands of KeeeiTor —Dxistcnco ot 
right to execute against other 
properties S48N15 I 

f f) Judgmoot debtor s fraud or force I 
provooting execution— Exclusion 
of period from computation ot I 
limitatioQ S48N15 j 

le) Minority or other disability of 


—Effect 0 21 U 22 N IS 

(o) Step in aid 

0) Potrer to treat suit as application and 
as stop IQ aid S 47 N 82 88 

(ii)Wbali8 S48N8 

(n) Application by decree bolder for 
lease to bid 
(t) Whether stcp*in aid 

0 21 B-SE 11 
(fj] Vpflieatioii foroxocutioD to Court 
after decree has been transferred 
to another Court— Whether is 
S 42 N 3 O 21 R 10 N 6 
1>) Application to IrausferriDg 
Court for safe— t atidilT of 
S 36 N 10 

(c) Ipplicition for transfer of decree 

to another Court S SON 12 
S45N1 O 21 R ION 8 

(d) Ipplication to implead legal re 
presen tallies O 22 R 13N 1 

SSONlGh N3 

(e) Certification of satisfaction of 

decree 0 21R2H18 

(/) Defective application for execution 
(t) DefectiTeapplicationfor exe 
ention 021R11N8 0 11 
O 21 B12N 2, 
0 21 R I3N2 
0 21 R 17 N 3 
(ii) Defective execution applies 
tiou returned for amend 
meat but not represented 
within time fixed 

O 21 R 17 M 


- Execution - Slep in aid — What is — 

(s) What applications would amount 
to stop ID aid 0 21 ii 10 N 8 
(}t) fUtscrnniieoiis) 

{») Application b) bonami trans 
fcrce of decree 

0 21 R 16 NO 
Application by decree holder 
fer dismissal of application 
by judgment debtor for set 
tiog aside execution sale 

O 21 R 90N49 A 
(ill) Application by decree holder 
for time to produce certified 
copies ot extract from col 
lector 8 register relitmg to 
immoveable property sought 
to be attached 

O 21 B 14 N 3 
(hj) Application by decree hoi 
dors heirs who have not 
obtained succession ceriifi 
cate S55N17 

(1) Application by decree holder 
purchaser for delivery of 
possession 0 21 R 95 N 6 

(ti) Application by holder of 

decree for redemption for 
eatonsiOD of time — Effect 
0 34R3N8 
(tit) Application for arrest of 

judgment debtor, whether 
stop in aid 5 55 N 17 

(vist) Application for attachment 
ot decree whether is step* 
in aid of execution of at 
tached decree 

0 21 R 53 N 12 
(ij) Application foe drawing out 
money under attachment 
lying in treasury 

0 21 R 62 N 8 

( 2 ] Application lot execntion by 

ooeof severaldecree holders 
0 21 R 15 N 11 
(xt) Application for execution by 
transferee of de ree 

0 21 B IGN 13 
(lit) Applicatiou for execution by 
unauthorised person ~ Ap 
plication by person claiming 
to be deceased decree hoi 
dcr a legal representative— 
Applicant found not en 
titled— Application whether 
saves limitation S 50 N 3 
(xui) Application for execution of 
attached decree by attach 
lag decree holder 

0 21R63N12 
(zti) Application for rateable dis 
tribution whether step>-m 
aid S 73 N’ 23 

(xo) Application for return of 
decree which had been filed 
in execution whether step- 
in aid S 33 M 12 

(«») Application for sale m con 

travention of law ^ 

0 34R14NJ|^ 



3440 


GeNERAIi I\DEi. 


Limitation— Execution — Step in aid — [iltscellaMeoUi) 
—{Conti) 

(j'lii) application tor sale procla 
malion 0 211166^24 

(run) AiplicatiOD for substitutiou 
b) transferee ol decree 

O 21 U IG N 19 
(nr) IppUcation relating to set 
ting aside or confirmation 
of sale 0 21R92N15 

(ij) IpplicatiQii to Court to 
\>bicli decree Las been 
tr-msferred for execution to 
send certificate of result of 
execution ^rhetliec step in 
lid S 39 N 12 

(m) Notice to sho'v cause against 
execution O 21 It 22 N 13 
(ant) Remittance b\ Collector 

S4&N 14 

Imii) Remittance of snbsistcnLO 
monet b^ post to Supetin 
tondent of Jail 

0 21 R 39 N 1 


(p) Twehe loirs bar 

(0 \pplicabilitT to final decree for fore 
closure 0 34R3N12* 

(ii) VpplicatioQ for substitution of legal 
representatives %Vhetlier the 12 
'cars bar under S 46 applies 

S 60 N 1C 


I ) Compromise deotee— Execution— Lust 
tilion— 1'> 'cars rule — tppUcabililv 
of 3 48 >2 

(iv] 1 nfnreemont of personal liability under 
decree in mortgage suit 0 34 U C N 17 
('ll rroiieous decision of executing Court 
that execution is not barred— Eflcct 
S4dN IT 

(ii) Execution — Diligence uccessit; for— 
\l plication of the 12 Tears rule 

SiSNlS 

(vn) Decree— Proof of — In insoheocjr pro 
oecdings— Decree more than 12 ;cars 
old whether provable S48N2 

(viii) Retrospective eflect ol S 48 S48N3 

(ix) Scope and appUcabilitv of rule 

S 4S and Notes 
('J Twcho veirs rule S 49 and Notes 

(q) (IfiJcrffmico i») 

(i) Vpplicationb; decree holder oraaction 
t urcha«er — Complaining ol resistance 
or obstruction to possession 


O 21 R 97 N 3 
(i ) Application bjr judgment debtor for re 
c,os«7 ot lealvsed iia excels «il 

decree S 47 N 63 

(in) \pplicatiou t T judgment debtor for res 
toration of immoveable property sold 
ordelncrcd in cxcos of decree 

b 47X88 

(n) Application by person dispossessed in 
execution O 21 R 100 NO 

(\) tpphcation for— Rejection ol — Power 
of Court to order while rejecliug 
that frish application may be filed 
when such application would be time 
barred S 48 N 7 

(m) tpjliLatioii for drawing out mone} 
lying in treasury 'vhich has been 
attached 0 2IRS2N8 


I 


I 


Limitation — Execution— (J/iscrf faneoiis)—{Ctmfii ) 

(til) Application for execution after a prior 
application had been struck oS 

0 21 R 57 N 5 

(till) VpplicatioD for execution of document 
by Court on behalf of partv 

0 21R31N7 

(i\) tppliciliou for sale certificate by cxcco 
tion purchaser O21R04N13 

(\) Claims and ol jcction-> to attachment 
0 21 R 53 N 10 

(xi) Decree against firm O 21 R 50 N 5 
(xu) Decree for injunction 

S48 0 21 R 32 Ml 

(xiii) ElTect of uuecrlif ed payment oradju»t 
ment of decree out of Court 

O^lRdNi* 

(xit)Etoppcl of judgment debtor agimst 
raising pica of limitation S 43 N IT 
(xt) Execution of decree against snrctv 
under Code SllSRl? 

(xvi) Final decree for sale 0 34 R 5 N 2> 
(xtii) For applit-alion for refund of purchase 
money on execution sale being set 
aside 0 21 R 93 Ml 

(will) ior certiflcitioa of satisfaction of decree 

oat of Court 0 21 R 2 'n 8 

(xix) Limitation m cases where decree is 
transferred to inotber Court 
cntion 0 2lB9^3 

(xx) MiDOr— Decree m favour of mmor 
jointlj with others— Application for 
execution bj amor— Limitation 

0 21 B 15 V 11 


(xii) Mortgago — Decree on— Executien— 
Limiialion for ® * . vl 

(xxn) Objection as to limitation— hen W » 

(vxm) Of final decree for foreclosure^ E 3 N 12 

(xxiv) Personal decree in mortgage 'Uit 
L mitation for execution „„vrt7 

0 34BGN1* 

fxx') Privy Council — Appeal to— 

of— For want of prosecution- . 
Limiulioa for execution of 
Court s decree 0 45 B 15 ‘ 

(SXm) Privy Council decree 0 45 B 15 R 
(rxvu) Retro'pective ell^ct of 5 

him ta lion ** 

(xv'iii) Sale— Setting asideof—Riglit of 
^ holder to aPPlv for fresh 

UUoci. f) -1 n 

(vxix)Sale-\\rong or excessive profTri 

sold— Claim by judgment debtor 
cover ^ 'itcf 

(xxx) Sale in execution set aside— Pig 
decree holder to apply again or 

eution— Limitation ^ iiSi 

0 21BJlN1.02lK-'J'‘j 
(ixxi) bubstitutioa of legal reprc'cuUUves® 

execution proceedings ® ov 

(vvxii) Transfer of decree from one P'ovioso 

another for exetulion-QuesUoa a 

whether execution i> barred to w 
cided by tbo law oppl»o«'®. ,3 M 
Court tnnsfetfiDg 
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l-imitation — H r> i/ M 


—— Exemption (roiu lar f limiution grounds of 
spiciticalion in pUini 

U) VuieDdmeiit of I Uiut I \ illecmg new ground 
— P f! t — \\ hethcr plsiniillcao relj on new 
ground at trial O 7 R C> N 2 

fbt \-neuduieut of plaint tosliow gruind — Power 
10 j 11 c"v luicndmcnt i) 7 R Ills 7 

( ) * round toll iipicitied in ; laiut O 7 R b 
(d) In^talm ut bond — Siiit on — Particultrs to 
l« gneii show h n lit IS not timolKiTrcd 
O G R 4 N 7 

let Not ^ivcin d 111 plaint - Effect O 7 U C N 1 
fl) tjrnnnd of — Whether jlaint may show such 
i.r lutid impliedh O 7 R 6 N 2 

f") \\ hether pUiutiff can rch on new ground of 
exemption at trial O 7 R 6N 3 

— Lxiea«ian of time be Court — Power of Court 

5 118N I 

— —Fraud as ground for eatcudiog hrsUition 

(a) t raud^Meaning of 

(I ) Fraud of opposite partT — When operates to 
extend limitation 0 21 H 2 16 

(cj I’attKUlat* of fraud to tie giren O 6 R 4 N 2 

(luardtan for mtuor Iringing on record of 

(a] tppeal against roiuor — Ilriogtng on record 
guardian od litem after Itmitatiou (or ap 
peal— Effect O 4l BINS 

(I ) Limitation for appeal against lamor 

041 R 1 N 5 

Inherent power 

(a) To lofo e to recognise periods of limitation 

6 l&l N 2 


—Legal leprcsentatire* sul atitulion of 

fa) Addition of legal leprcsentatiro after hmita 
tion— Inherent power S 151 N 2 

(b) Application by one of several legal tepreson 
tatires-^Others brought on record snbse 
qocntly— N atidity of application S llC N 9 
(e) Application lor— Effect of ffling application 
afier time— Power of Court to set aside 
alalemeut O 22 R 0 K 3 

(d) Application lor— In execution proceedings 

0 22Bl2:il 

(e) Application for substitution of legal repre 

sentatiTe of judgment debtor S50K13 
O 22 B S R 8 . O 22 U 4 N 7 , O 22 R 11 S 10 


I 


I 


I 

I 

i 


— — Ahnor. exclusion of tune in favour of 

f.a) Applicability of principle to application tor 
leave to appeal to I’riry Council 

045B2K3 

(b) Application of principles to proceedings for 

personal decree against mortgagor in mort 
gaga suit 0 34 B6N17 

(c) 21inor — Order agamst in claim proceedings — 

Limitation for suit by minor to negative 
order 0 31 R C3 N 15 

(d) Suit by or on 1 ehalf of minor 

0 32 R 1 N 12 

(e) W hetber time for depositing money lor set 

ting aside execution sale by minor appli 
cant extended 0 21Bb9N23 


—Objection as to 

(a) Question as to— How far queation of jncis* 
diction S 115 N 10 


O SR'sN 5, O 41 B 2N7 


Licnitation — Objection ns to— (C nil ) 

(d) Rnising of — lor the first time in second 
appeal SslOO 101 Iv GO 

(c) Busing of— Stage of O 41 H 1 N 12 

0 41 R 2 N 5 

Vf aim Pinctice — \ci point 

Parties addition etc of 

fa) Addition of new defendant 

(i)\Vheu suit deemed as commenced 
•igainst him 0 1 R 10 

(I) Appeal tallies to 

fi) Addition of respondents after limita 
tion— Naluto and extent of power of 
appellate Court 0 41 E 20 N 4, 11 

(c) Firm suit bv or igiinst 

(i) A Idition of one of the partners — After 
limitation— J Sect 0 30 R 1 N 7 

(it) 1 re»h dcclaratioiv of paituer s names in 
suit against firm— I ffect U 30 R 2 N 2 

(d) Suit by or against tnisiecs executors or 

administrators 

(i) Joinder of bcneficiiries O 31 R 1 N 3 

(e) (\Ii<celhniet>us) 

(i) Joinder of new patties to suit on moit* 

gige 0 31R1N21 

(ii) \V hether applies- lo amendment or 

isisdescciptiou of parties 

0 I R 10 N 37 

(ill) larties— Substitution of 0 1 R 10 N 87 
(ivl Irausposition of O1R10N41 

(v) Where new parties are added— Implead 
icg of ttansferees from parties wish 
lag to continue the suit 

0 22 R ION 22 

— I’vupcr suit 0 33 R 7 N 4 to 7 

(a) Application Lv Ooverument for recoretv of 

amount of court lee OSSRIOKI.O 

(b) W hen deemed as instituted 

0 33 R 7 N 4 to 7 

Ravmcnt uuder mortgage or redemption decree 

U 34 H 7 N 9, 0 34 R 8 N S 
(a) Application bv mortgagor — For deposit of 
mortgage money under prelimmai) decree 
for sale 0 34 B 5 IN 12 

—Personal IvibvUty of mortgagor 

(a) Lar of — Against mortgagor s personal lia 

biUtv 0 34 RCH 12 17 

'Bcjectiou of plaint 

f,*) SuW ha.cted. hr lim.iU.Uoa~Vi hether pUvnt 
can La rejected on ground that it does not 
discloBO cause of action O 7 B 11 H 3, 7 

(b) Preaentallou of fresh plaint on same cause 

of action O 7 R 13 N 1 

Restitution application for 

S 144 N 30, S 144 N 33, S 151 H 11 
fa) Application for recovery of mesne profits— 
Time, when begins to run S 14> N 2^ 

(b) Decree reversing that of Inal Court confirmed 
in second appeal— Application for restitu 
tion— Tima when begins to run S 144 Iv 33 

Review, application for O 47 It 1 N 2s, 

0 47 R3N2 4, 0 47 R7H8 
(a) Of order in execution proceedings S 47 N S8 
■ Set off claim of 

(a) Limitation to bo computed up to vvhvt 
period O 8 R C H C 

—Suit against Covernmeut or public servant 
(a) Exclusion of period of statutory notice 

SS)N 21 
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Limitation— (Conf(i ) 

Suit for damages for v 


lugtul attachment 

S 62 N 5; S 95 17 14 
(a) Vttachment before judgment 0 38 R a N 22 

Suit on mortgage* or charge 0 34 R 6N 16, 

O 34 R 15 N 3 

Suit relating to public trust S 92 N 40 

Suit upon foreign judgment Ssl3, 14N23 i 

——Summary suit on negotiable instrument 

O 37 R 2 N 4 I 

(a) Application for leave to defend summary suit ' 
on negotiable instrument O 37B 2 N 7 

Time and place of presentation i 

(a) Last day of — Presentation on, after Court ' 
hours — At Judge s prnate residence — Lega 
lity 0 41 R 1 N 2 

—Waiver of plea of limitation S99N7 

(a) Defendant confessing judgment as to pact 

of claim — Dismissal of entire suit as time 
barred — \\ hether legal 0 41R33N13 

(b) Defendant rvaniug plea of limitation and i 

consenting to decree being passed agaiust | 
him — hether appeal lies from decree 

S96N15 < 

— -Withdrarval of suit, fresh suilafter 

(a) Limitation lor suoh suit 

0 23 R 2 and Notes 

— {JftSMffaneous) 

Applicable to claim by mortgagor for recovery 
of overpayment from mortgagee 

0 34 R 9 N 1 

(b) Application lor appointment of commission 

to make partition O 26 R 13 N 2 

(c) Application for ascectaioment of mesne pro* 

fits 0 20R12N12 

(d) Application for leave to appeal as pauper 

0 44B1N13 

(c) Application that Court should exercise its 
inherent powers S 151 N 11 

(f) for cross appeal 0 41 R 22 N 19 

(g) Interpleader suit, defendants in— Claims of 

—Limitation applicable S 86N 2 

(b) Leave to appeal to Privy Council 

045B2N3 

0) Leave to sue — Whether qnestion whether 
leave has been granted afiects the presenta* 
tioD of plaint for purposes of limitation 

L P (Oal) Cl 12 N 9 

(j) I'or punishment of contempt of Court 

0 21 B 32 N 11 

(k) Suit — For refund of purchase money on ese 

cution sale being set aside O 21 B93 N 11 

(l) Suits against Princes and Chiefs S 86 N14 
(m) Suit by party aggrieved by order in proceed- 
ings of delivery of possession in execution 

O 21 B 103 N 2, 5 

(n) Suit for damages for wrongfully obtaining 

temporary injuaction S 95 N 14 

(o) Suit for debt under summary procedure 

S 123 NS 

(f) Suit for displacing adverse order in delivery 
of possession lu esecutiou proceedings 

O 21 B 103N1 

(l) Suit for mesue profits 0 20 B 12 N 12 

(r) Suit for partition — Dy auction-purchaser of 

undivided share 0 31B35N3 

(s) Suit for possession by person who has only 

obtained symbolical possession lo execution 
of decree 0 21B35N4 


Limitation— (Afrsceffaneous) — {Contd.) 

(t) Suit for refund of money wrongly paid out 


execution S73N1S 

(u) Suit to enforce solicitor’s hen for costs 

S35N33 

Limitation Act 

IDgh Court — Whether can modify provision by 

means of Buies made under Part X of the Code 

S122h3 

Lis Pendens 

Assignment, creation or devolution of lnte^e^t 
pending litigation 

(a) Continuance of proceedings by or again t 
transferee 

(i) Application for continuance, when to to 
made ^ -n m 


O22R10 N13 


(ill) Laches in application— Power of Court 
to decline to allow to continue 

0 22 B ION 16 

(i\) Leave of Court O22B10N18 

(v) Nature of proceeding 0 22 BIO N IT 

(vi) Notice to the other aside _ 

0 22 R ION 19 

(vii) Bights and liabilities of transferee ^ 

(Mil) Scope and applicability of pnncrpfe 

0 22 E 10 N 2, 3, 4, S, 8. 9. 10. « 
(b) {SItscel1a7teoui) , 


sible or necessary 
(») Transferee failing to bring 

record— Decree in suit, waet^er tooa* 
him O22R10N9 

—Doctrine of 

(a) Applicability to execution sales 

(i) Involuntary sale— Effect ^ jg jj js 


(ii) Involuntary sale — Purchaser at, ^ ® 
Bhonld ha added as party to sou 


(ill) Setting aside of execution sale 

by Its pendens S141W‘» 


(ui) Applicability to proceedings for P®'** 
nal decree m mortgage suit 


*0 34 B 0 N 

(iv) Applicability to pauper 


(v) Applicability to transfer mad® b) * 
cessful claimant or objector to 

mentin execution Ptoeecd>pSS 
to decision on suit gs 16 


(vi) Doctrine— Applicabilitv 3j*>' 6 

(til) Continues upto when S47. 
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Lit Penden* — Poctnue of — Stage to which doctrine 
applies— (C'^i Id ) 

(viu) \S betber doctrine applies to transfers 
in tbe loCervaf between return of 
plamt for presentation to proper Court 
and It' representation to such Court 
07R10N7 

(c) Transferee risbt' and liabilities of 

(i) Lialilit\ of foiio /tdt purchaser tor 

value SM)N15 

(ii) r lahilit' of purchaser to he remoTed 

from possession lu eveention of decree 
O 21 R 35 X 9 

(ill) Liabilitv of transferee to mesne profits 
O20R12U5 

(i%) Par ha er whether hound hy compro 
mue decree 0 23R3N20 

(v) Be istaneo or obstruction by transierec 
in proceedings far delivery of posses 
sion in evecutiou — X’tovtSioos appli 
cable O 21 R 102 

(rj) Bight of transferee S H6 N 3 

(vii) Eight of transferee — To appeal from 
decree 8 IfC N & 

(vui) Right of transferee to execute decree 
pas«ed in favour of transferor 

0 21R1CV3 

(u) Transfer of property pending suit- 
LiabilUv of property in bands of 

transferee to be proceeded against in 
ezcxution SHCKl 

lx) TraDKler ponding suit of nghl of plain 
tifl— riaintiH subsequently obUiniog 
decree — Transferee, whether trans 
feree of decree S 37 N 24 

(si] Transferee— Dispossession of— In eae* 
eutioa— Ills rights and remedies 

0 21 R 103 

(sii) Transferee from judgment debtor pend* 
ing suit— Whether representative of 
judgment debtor lor purposes of 8 47 
S 47 N 17 

(sill) Transferee paiiog oS nsufructuary 
mortgage and entering into possession 
—Whether be can be dispossessed in 
execution O 21 R 102 N 1 

(siv) Transferee ptndente Ute of suit pro* 
petti bound by decree S 47 N 17 
(xt) Transferee when houud by det.tea 

S47N21 

(svi) Transferee whether can be proceeded 
against in execution S140NB 

(xTii) Transferee — Whether necessary parly 
to suit on mortgage O 34 B 1 14 C 
(xviii) Transferee whether should be added 
as party to suit O 1 B 10 K IS 

Pendency of suit, whatis 0 22 R J0N13 

Local Board 

— When civil Court can interfere with action of 
Local Board 8 9 jQ 

Locat Inspeelian 

Set also Istipeciion 

—Agreement of parties to abide by decision of Judge 
after local inspection— Judge proceeding accord 
ingly— Whether ground of transfer of case 

S21N13 

Power of appellate Court 0 29 R 10 14 10 

Power of Court 0 19 R 18 


Local investigation 

By Judge 0 2GR9H3 

—Power of appellite Court to issue counnission for 
0 41 It 27 X 1 

Power of appellate Court to issue commission for 

local investigation— Reasons, if to be recorded 

0 41 B 27 N 10 

—Power of appellate Court to order lower Court 
to mal 8 local enquiry 0 41 B 29 N 1 

Power of Court S 75 N 3 

— Power of Court to mal a local investigation itself 
S75N3 

Power of Court to which dispute as to valuation 

for purposes of Privy Council appeal is remitted 
(or determination O 45 R 5 N 1 

When commission may be issued for mahing local 

inrestigation O 26 R 9 

Lord Romifly s Act (52 Geo III , C 101) 

■ Decisions oo— Applicability of m India S 92 N 4 

Provisions of — Compared with S 1)2 S 92 N 4 

Lunacy Act 

Vppeal under, procedure S 00 N 22 

Decision in — Eflcct— How Ur binding on civil 

Court 0 32E15N4 

Part 2— Older of District Alagistrats under — 

Whether revisable S 115 N C 

Proceedings under— Procedure— Applicability of 

Code to 6 141 N 3 

' ' T proceedings in 

8 lil K G 

of procoedingg 

^ - o - Act against do* 

fcndanl in suit 0 32 K 119 K T 

hua^tlC 

—Application by or against— Procedure 0 S2 R 15 
—Decree against— Lunatic net represented in suit 
—Decree, validity of— Executing Courts power 
to enterlaio question as to S ^ X 9 

—Decree against— Whether can be challenged in 
execution -On ground of non representation of 
luuatio by guardian or next friend 032 R IS X C 

Execution proceedings by or against— Provisions 

applicable 0 33 Gen 24 2 

■ Uigh Court, jurisdiction of, as to L P (Cal) Cl 17 

—^Uental infirmity — Signs of 0 S3 B 15 3 

—Power of Court— Adjudgment as to lunacy or 

jaeotel laBrmitf 0 S3 R 15 if i 


Suit by or against 

(a) Appointment of next friend or guardian 

O 32 R 15 X 5 

(b) {General) O 32 Cenl 

(c) Interrogatories on whom to be served 

O 11 It IN U 

(d) Procedure O 32 Gen N 1 . 0 32 B 15 N 1 

(e) Validity — Lunatic defendant dying before 

issue of process— Question of lunacy not 
determined by Court — W bether suit valid 
in absence cf guardian O 32 R 15 K 4 

Madras Estates Land Act 

Appeal under— Procedure S % N 22 

Applicability of 0 21 B 101 to O 21 R 101 N la 

Orders under- Appeal against— Powers and duties 

of appellate Court S 103 N 3 
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Madras Estates Uaad Act — (Gnatd ) 

Order utider^ — Emforccment o{ — tpplkaUltt; o£ 

S J7 S472f3 

— — I’fOceedmgs under — tpplicaliiUlj nt S 02 to 

b02'^2 

I’lnccedings under — I ej judtcaln, doctrinn of ap 

plicibiiity of SUN 23 

SuJts and other proceedings under — Piocodare — 

AppUeahUity of 0 J7 O dT B I N 2 

——Suit under — Whether defence by way oIboIoS 
allowed 0 8JlfiS12 

Madras Hereditary Village Officers Act 

(3 of lS9o)S 7 — Re\eiiuo DiMaiona) Officer esercis 
ing jurisdiction under — Whether subject to 
sapenntendeneo of lli^h Court 

L R (Cal) Cal IG N 3 

Madras Hindu Religious Endowments Act 

Scope of — lu relation to S 92 S02N2 

Section 73 — Scope of— Suit foi reinoit) of trustee 

of k It Ulai— Whether wlthm section b92 N 2 

^uit to ^et aside decision of Boird 

Madras Rent Recovery Act 
—Proceedings under— tpplJCabihti oi 

Madras Villase Courts Act 

— Appeal Under — Procedure 
Decree of village Court transfer of to MudsiI— | 

I’owci of 2£unsif to ti lusfor to mother Court for 
oieciiUon S3GN14 ' 

Masistrale 

h XBinptioa of from arrest S 23o 

Maintenance 

— treears of 

(i) In bauds of Icgil teprcseoUtire of a Hindu , 
widow— LUliluy for aitschmont b&2N9 
(b) Interest on— Decree for majoteoaoce silent 
as to— Powoi of executing Court to order 
S47N81 

— Whether 1 
v,lIl53N3a 

^b) Bight of — When cm be attached id esecu 
don of decree S CO N 22 

—Charge for 

(a) For payment of jnainteBance— Proper pro 

cedure to facilitate esecution O 40 U 1 N 0 

(b) I or itnBioveable property — tttachmont ot 

decree in execution — Bomedy of attaching 
creditor n becher to execute attach^ decree 


bl0N2 

t. odo to 
b4 .V2 

S9GN 22 


^ ^ — vuarge on 

property — hether pcopcity can bo sold 
Without separate suit in csocutioii 

O 2V R SO N G* 


—Decree for 

(a) Execution 


ee 


8 4314 2 

Id) Transfer ol D21RlC2f3 

(ejlorm of— Proiision for appointment of re 
ccirer O 40 R 1 14 9 


Maintenance — (Contd ) 

Dccreo for restitution of conjugal rights potrer 

of Court, under — lo direct periodical pa; 
ments by husband to the sMfo 031R33 

Future maintenance 

t (u) Bight to — ^^^hethcr can be attached mere 
outroa SION 21 

I'roceediogs in crimina] Court for 

(a) Ct B Code S Iftft — Vioecedings under— 
How far bar to cm! suit b J Y52 

Quantum ot 

fa} Suit for — Quantum to ha fixed m suit it 
'elf and not to be left to be decided in se 
patate suit S 151 h t 

Recener — Appomtment ot la respect of rightt® 

receive maintenance 

la) Whether can ba appointed to receive mam 
tenance payable to judgment debtor 

0 40 R 1 K 5 

(h) Whether can be appotrsted m respeci of 
right of fllflT-n ^ 

R. 


0 40B1N0 


a property out 
^ Oa4B15NJ 

-Suit for . 

(a) Frame of 0 3 B 1 N 3 

(b) Personal decree for maintenance viheiMt 

bars suit for declaring Ue charge on pro 
petty oiaaNW 

(c) Suit by Hindu widow for oainte^nce 

against coparceners oi her husband— WM 
ther IS a suit against the ettate of to* 
husband 02 B 6 N 8 


Melabar Compensation for Tenants Improvement* 

Effect of — Question of damages for 

under colour of execution , f’Al 

Order under— Enforrement of — ,-?v3 

8 47 ^ 

Malabar, Tatwad , 

Karnaaan, right ol — To suo and be sued 

of all member^ of tarwad 0 1 B * ' 

—Suit by— Necessary and proper B- 10 N IS 

Sail by or agaiust— Nr* judicnfa 

—Suit by or against kornavan— Extent to o 

he cun 'xepicseut the lutercsts or 
mombors 

Malicious Prosecution «herr 

—Suit for— Jurisdiction — Cause of gjojiji 

Sm't lor— Whether lies in respect 

for sanction to prosecute 

Mamlaldar s Court „ _ — Muh D 

Applicability of C PC ^ 

Procedure of— AppUcabilit) of Code to 


Marriage , , , 

lee also ibalement-^ilamage f/ pftrtj, 
fJusbarui e>ui ici/e , 

Jhiorce , 

Conjugal ughU 
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M4rr>ase— (CcnfJ ) 

■Breach of promise of — Suit fordamagcafor — Whe 
tber of small cause nature S 102 N 9 

— Pi6«oluiion of — Suit for — \flidaTit eaideiice whe 
ther allouablo O l‘> R 2 N 1 

Dower 

'>fe P uer 

— Eflcvt of marrnse of parl\ to litigation on the 
litigation O 22 Oem 

InjiiDwtiou re'traiiiiiig—M imago taking place in 

-pre of inpncticn — I labiliti for punishment 

O ^)R2N6 

■ -Temporary injunction — He‘tramiug O 3*1 R 2 N 3 

iDjutittion re-tniniug whether will be granted 1 

O 3 1 U 1 N 19 

Of female partv — pending c ise — 1 llect — Whe 

ther care abates C> 22 R 7 and 2sotes 

• Of pirtr — Pending ca^e — 1 fleet — '\helhtr 
case abates O 22 R 7 1 

■' \aliditT of — Suit for dcclarition inrcgitdto — 
iUintiinabilitv of I P (tal) C> 33 N 4 

\alidilVQf — Suit for declaration of tnathdita of 
marrugc— Nece'saiv pat lie* «H R ION Id 
Master and Servant 

— Priiate 'erTicc— Par of scriaotr— When l*cceme$ | 
due O 21 U ION 3 

Silarj of«nant— ^MienfalNduc 021 R13N1* 

Material objecta I 

See f nilenee—Vdltnnl j 

Maxima . 

Jelm persunalu iiiontiir CHtn ptisonn (4 personal I 

right of aetioQ die* with the person) 

0 22 R 1 N 1 to 1C I 
— 4tff'r j« I'lainlilT follows the l 

Court ut the defendant) SUN*) 

■ 4c/»i c'irtor nemintiii gi (An act oi the 

Court shall prejudice no man) 0 21 K 11 N C, 
S151NC 

4»il» lartew (No one should be con* 

demned unheard) S 151 NC 05K1N1 

C<*«iii/e Tdlifne Ugt$ eei^nl el *iui Ut (The 

reason of the law ceasing the law itself ceases) 
b 144 N 13 

rJcfi in perron Kill S 16 N 11 


own realm maj be safelp di 80 be}cd Ucsond its 
jurisdiction) S 14 N *). S 20 N 32 

JnUreU rei] uiltcae ut sit finis Uttam (It con 

corns the state that there an end to law suits) 

S J1 N2, Ss 100, 101 N 2. S 112 NO, S 152 N 18 
—Lex lion cojit ad unposstbiUa (The law does not 
compel a man to do that which he lanuot possi- 
bly perform) O 21 R 1 N 4 

—ilolnlta sejuuntiir i'ersonieiit (Moicabirs follow 
the person] SIGN 10 

Nemo debet bis lexnri pro iinei el eadem cniisa (No 
person should be taxed twice over for the same 
can«e) b 11 N 2 

—2^emo ilelci cue judex III jiopna cijk a (No one 
‘ can be a judge in bis own cause] &9N3 ' 

— —Omnin pracsumuntiir coiifra sicdtaloiem (All j 
things are presumed against a wrong dorri 

OCB13N1 I 

— Omiiirt frnfs«wHii/ur rife esse acta ( All things are j 
presumed to hate been nghtlj and dniy per- i 
formed) O 21 R G N 3 I 


Maxims— (Coiih/ ) 

Bes inter alios acta alteil noceie non del et (Things 

done between strangersought not to injuie n 


property so as not to injuro rights of others) 

S9N42 

Lbt JUS lbs rtmfJiiim (Where there is a right, 

there is always a remedy) S 9 N 2 

Medical Certificate 

Dy unregistered medical practitioner— Court, whe- 
ther bound to iciept such eertihc ite S 115 N 12 
Mesno Profits 

As^ertainmou t of 

(a) Application for or as to 

(i) Whollier one in execution or in suit 

S 47 N 33 

(ii) Dt*missaHoi default — AAhetber bars 

fresh application O 30 R 12 N 4 
(ill) Under preliminary decree— Default in 
proseeutingapplicatioa- AVhether suit 
can be dismissed for such default 

0 20 R 12 N 4 

(ii) Whether may bo returned for presen- 
tation to I’ropct Court O 7 B 10 N 6 
(r) AAitbdrawal of— Without leave of Court 
— AV betber fresh application barred 

0 201)12X4 

<b) Commission for local inaestigatiou 

0 20 BO 

(c) Decree for possession and me*ne profits— En* 

uuuy as to mesne profits under decree— 
Nature of proceeding — Whether proceed- 
ing IS one m eaeoutiuu 0 20 U 12 N 4 

(d) Application for assessment of — Rejection 
of— AA lietlier fresh application barred 

SUN 28 

(e) Assessment of— Btmcipics as to 

O 20 R 12 N 5 

(f) Decree for— AAhether attachment can be 

ordered pending ascetiammcnt of mesne 
profits O 21 R 42 

(g) Dccico foi — Euijuira as to mesne profits 

whether proceeding iii execution S 47 N S3 

(h) Euqutn a* to under preliminary decree — 

of eivjuiij t> 20 B 12 N 4 

(i) Suit for — Avcerlaininent of piofits— Notice 

— iailure to gi\e— Ellcct S 115 N 12 

(j) rrcliminary decree directing enquiry as to 

mesne profits passed — Court to decide basi> 
upon which me*ne profits are to be assessed 
O 20 B 12 N 2 

(L) I'roceedings for— Compromise of 

O 23 R 4 N 2 


See also Decree — rrcfiiiiintirpniia /inaJ— J/rme 
projils detree/or 

(a) Form .and coutents of O 20 R 12 N 2 

(b) borni aud contents where decree is for j os- 

session and mesne profits 0 2011 12 

(c) Foim of decree in cases of deductions made 

for costs or exi^iisea of euUivation 

O 20 U 10 N 1 

(d) JurisJ.ction — I’owcr to pass decree for 

amount exrccding pecuniary jurisdiction of 
Court S C N 5 

(e) linal decree for— Proceedings for— AVhethcr 

proceedings in cxecufion O 9 R 13 N 2 
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Mesne profits — Decree for — (Contd ) 

(i) llighk tc, under a decree — Right Tvhethei 
immoTeable property S 16 N 4 

(g) Eight to upto dehrery of possession— ^on 

structioQ of decree S 47 N 77 

(h) Decree for — Principles O 20 R 12 K 2 

(i) Whoa cm be passed jointly and severally 

against all the trespassers O SOR 12 N 5 
(]) W belhoc attachable in esecution S GO 14 12 

(k) ^Vhcthc^can be set-oS against decree against 

decree holder O 21 B 18 N 3 

(l) Whether decree for money O 21 R 53 N 3 

(m) Whether decree for payment of money 

S73N6 

■ Decree not granting, effect 

(a) Executing Court U can grant 8 38 N 8 

(b) Decree silent as to — Power to award mesne 

profits— Suit for partition 0 20 R 18 N 6 
—Future mesne profits 

(a) Appellate decree — Confirming lower Gonri'a 

decree for future mesue profits— 3 years' 
period from when runs S14dN9 

(b) Application for ascertainment- Right to 

apply when arises O 20 R 12 N 9 

(c) Decree for— Period for which can be granted 

—•Calculation of three years’ period — When 
time begins to run where decree is appealed 
S148N9 
»R12N2 
Is discre 
> 11 N 125 

O 20 B 18 N 6 

(g) Period for which can bo claimed 

0 20 R 12 N 10. 11 

(h) Bight to O 20 R 12 N 9 

(>) Sun for partition O 20 B 18 NO 

(j) Up to which period can be granted 

0 20 R 12 

(k) Whether Court is bound to grant SUN 125 

—Interest on | 

(a) Decree silent as to— Power of eseeuling 

Court to order interest S 47 N 81 i 

(b) Rightto O20B12NGI 

Meaning of S 2 (12) , O 20B 12 N 6 

(a) Mesne profits and interest— Distinction bet 
Wood their characters S 34 N 1 

— -Bcstitution, by way of S 144 N 34 

(a) Application for — Application if can be con 

vorted into suit S 47 N 82 

(b) Calculation of — Mode of— When awarding 

mesne profits by way of restitution, on 
decree being reversed S 144 N 22 

(c) Execution sale— Setting aside — Mesne profits 

to be deducted from purchase price to be 
refunded by judgment'debtor to auction 

purchaser S144N10 

(d) Eight to 

(i) Esecution sale— Setting aside of — 

Eight of judgment'debtor to mesne 
profits S 141 N 34 ; O 21 B 93N 10 

(ii) Whether can be attached as decreed 

O 21 B 53 N 3 

(ill) When decree is set aside and case re- 
manded S 1^4 N 22 

(iv) Mode of enforcement — Bight to mesne 


Mesne profits— Eestitutiou, by %vay of— Right to- 
(ConW.) 

(vi) On decree being set aside 


0 45E15N12' 

(vij) On decree being varied or reversed 

sm 

(viii) On execution sale being set sMde 

SHIN 22 

(lx) On reversal of decree under nhicli 
possession U obtained S 141 N 20, 22 
(x) Whether party obtaining possessioa 
under lower Court s decree liable to 
mesne profits ou decree being set aside 
by compromise in appeal 

SU4N22 

—Right to 

(a) Defendant continuing in possession not 

withstanding appointment of receiver— 
ECect 0 40 E 1 N 29 

(b) Execution sale— From what date purchaser 

entitled to mesne profits bSSNlO 

(c) Inherent power to award, in declaratory 

suits SISINI 

(d) Liability for — When arises- Extent of 

O20B22N5 

(e) Mode of enforcement of— Fre emption suit— 

Ffaiotifl’s right to mesne profits from date 
of suit to date of decree— Mode of esforie 


(k) Rightful possession— What is „ . 

0 20 B 12 N 6 

——When can be granted O 20 E 12 N S 

Wrongful possession , what is 0 20 B 13 N 5 

Suit for 

(a) Appointment of receiver — Grounds for 

0 40 B1N13 

(b) Contents of plaint ^ ^ ^ r 

(c) Accruing after data fixed for 

preliminary decree on mortgage— WhetO' 
separate suit lies m respect q jj 5 jj 3 

(d) Mortgage and mortgagee— Separate salt fo* 

ninfite wheihnr miintainaWa , 


(f) Friot suit for possession whether bars so 

sequent suit for mesne profits q ^ jj ^ 21 

(g) Successive suits for different 


^h) Successive suits— Ber judteata »» 
at which mesne profits should bo 

C Qfi N id • 

(i) Valuation of— How made O 7 B 2 N * 


S to the 
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Metne ProfiU— Suit for— ((7oiifJ ) 

(j) Whclbpr amouut clumf'd should Us sjw i . 

fied and to w hat extent O 7 U 2 N 2 | 

(L) \\ hcthf r bars sub ciuent sUil for po^sosion 
O “ U 2 N 19 24 j 

(1) Wbctbtr u suit lor moaiv O ^ UON 3 

•— ^2/nrrnufLfo < ) 1 


(a) aaini for— Rule against »plittmg of claim 

O 2 » 2 24 

(b) Evidcarc as to O 20 R. 12 N 5 

(c) Liatihts lor— ben JQiul O 22 B 2 N 3 

(d| Object ol awardli c O .0 B 12 N 5 

(c) Ouus ol proof O 20 It 12 N 5 

(1) Beco\et> ol immos’oablp property and c'aim 

(or mi ae profits before suit whether con I 




O 20 R 12 N 1 


I 


, ofliccr— Territorial lunsdic r 
S20N 14 


application : 

Military men 
- - -Suit against milit 
tion ol Court 

Suits bf or against— Procedure O 2d 

Minister 

- — Exemption of— From being proceeded against in 
a Court of law Oort of Ind 4et SllO 

olio Courl oj IFortfj 
—Admission bj or on bebaU of 

(a) Effect 0 8R5NS 

(b) Wbetbet can make admission 0 12 It 1 ^ 3 
(e) Whether failure to deny plaint aRcsalioos 

amounts toeuch admission OSB5N2 
— igreemeot by or on behalf ot 

(a) kgTcemenl of next friend or guardian to be 
bound by oath if comptoniiso 

^ O32R7N10 

(bl Consent or agreement on behalf of, by guar 
dlan—Lea^e of Court when occesiary 

Sll7 H 4 

(cl Consent or ageeeraeot on behalf ol by guar 
dun or next friend— When bind* minor 

S 147 


satP SU7N4 

(ii) Power of guardian to bind minor by 
consent or agreement With regard to 
the litigation f> 147 N 2 

(ill) Right of guardian to agree that issue 
ID suit should be determined by oath 
of opposite partj S 147 N 4 

(it) Guardian— Right of to consent or agree 
on behalf of minor — When leave of 
Court necessary S 147 N 4 

(e) Contract of— V alidity O 30 B 1 N 4 

{I)hext friend— Consent or agreement by — 
When binds miuor S 147 

(g) Agreement on behalf ol — With regard to 
lituation— When lease of Court not neces 
sary S 147 N 4 

tppeal by or on behalf of 

(a) Guardian ad fifrm— Appointment- Tillwben 

enures — Guardian s power to appeal 

S96N9 

(b) Guardian aJ fi/cm— Presentation of appeal 

OR behalf of minor 041B1172 


Minor — Appeal bj or on behalf of— (Cou/J ) 

(c) Limitation for — 27egligence of guardian— 

Ekteusion of timo O 32 B 9 K 4 

(d) Who can file S 9G N 9 

Application by or on behalf of 


O 22 R 9 N C 

(b) To be brought on record as logtl representa 

liT<5— Appointment of guardian ad litem for 
the purpose of eni^uiry as to his being legal 
representatire O 32 B 3 N 4 

(c) AVho can present O 32 B S N 1 

(d) Whom to be made 0 32 B 5 

Arbitration reference to Sch 2 P 1 K 20 

(a) Agreement to refer to aibitration — Leare of 

Court necessity for 0 32 B 7 N 15 

(b) Duty of Court to decide if it was for bis 

benefit Seh 2 F 20 N 16 

(c) Guardian— Authority of Seh 2 P 1 N 20 

(d) Guardian — Power of — To enter into agree 

mcDt of Sch 2 P 21 N 4 

(e) Agreement by, validity Seh 2 P 21 N 4 

Attammem of majority pending suit or other 

proceeding 


' 6 82 a 14 

(c) By minor ro plaintiff— Procedure 0 d2 B 13 

(d) Continuation of suit by minor— Date at 

lyhich bis rigbta should be determined 

0 32 R 12 N1 

(e) Correction of title of suit 0 32 R 12 N 2 

(f) Deciding to abandon suit on— Liability for 

costs 0 38 B 12 

(g) Decree against minor passed after ho attains 

majority but without his being brought 
on the record— Effect 0 32 R 12 N 3 

(b) Effect of O 32 R 7 27 19 

(ij Effect of procedure 0 32 B12K3 

(j) Co plaintiff pending suit— Repudiation of 
suit by him— Liability for costs O 32 B 13 

(k) Decree in favour of— Execution— Minor s 

guardian applying for execution after minor 
attains majority— Effect 0 21 R 10 N 2 

(l) Liability ol for costs on his electing on 

attaining majority to abandon suit 

o aa R 11 

(m) Suit on behalf of — Without next friend — 

Plaintiff attaining majority pen ling suit— 
Effect O 32 B 2 N 2 

( • 


rity — Procedure 0 33 B 12 

(р) Whether suit or appeal may be dismissed for 

default without notice to such minor 

032B12K1 

Certificated guardian 

(a) Applicaiion by, to be substituted as next 

friend 0 32B9 

(b) Appointment of as next friend m place of 

another man O S2 B 9 

(с) Existence of— Effect 0 S3 B 4 N 12 
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Minor — Certificated guardiaa—(Cou/«n j Minor — Compromise of suit or other proceeding— 

(d) Guardiau ad /ifeui— Appoiutment of — Exis* I Ijea%o of Court— Necessity for — [Contd) 

tence of certificated guardian— J Icct I (e) Compromise where minor u 

O 32 R i N 6 , 7 party to suit hat compro- 

I misQ only between adolt parties 

■ I — Whether leave of Court nece- 

sary 0 32E7M 

O 32 R 4 N C, 7 ' (rf) Execution proceedings^ coinpro- 

' luise of — Sanction ^of Court 

I whether necessary 032 Gen M 


O 32 R 11 N 2 I 

(g) Powers of— Compromise by gnardian — Leave 
of Court — Whether ucces'mry O 32 R 7 K 2 


|i) Rinditig nature is regards minor 

S115N12 

(ii) Compromise on behalf of — Consent of 
guardian— Absence of — Effect 

O 32 R 7 N 5 

(ill) Compromise on behalf of— Who can 
enter into 032B72f 2 

(b) Decree on compromise 

(i) Setting aside of 

(rti Effect O32B7N20 

(o) Grounds for O32R7N10 

(c) Procedure for 032R7N20 

(ii) (d/ticeffaneoiis) . 

(n) Consent decree agaiost minor — 1 

If he can appeal S9CN15 , 

(i.) Effect 02J B3N21 I 

(r) Objections to decree if can bo 
raised in ciecutiou proceedings ^ 
0 J2 R 7 N 20 j 

(c) Hindu joiut family, compromise when minor 

IS member of ' 

(i) By manager of joint family i 

O 32 R 7 N 7 I 

(ii) Compromise by adult members of Hindu 
joint family O 32 R 7 N 6a 

(U) Leave of Court 
(]) Absence of 

(n) Effect S It N 69 , 0 32 B5, 7 

(b) Bond executed by minor and 

adult party — Whether adult is 
relieved on account of absence 
of leave of Court O 32 B 7 K 6 

(c) Suit by miner to set aside decree 

Sch 2 P 16 N 12 
(i?) A alidity of bond O 32 B 7 N 6 

(ii) rvprcss leave — Leave of Court to be 

express S 147 N 5 

(ni)(Cenfrfll) 021 R 2 N 11 

(n) Esseutivls O 32 B 7 N 3 

(i.) Object of requiring O 32 B7 N 2, 3 
(c) Rule as to — Score ol Rule 

O 32 K 7 L 2 

(i>)Nece= Jty for S3i7, 0 39BC, 

0 32R7N7 9 11 

(a) Compromise bv aduU member 

of larwad O 32 B 7 N S 

(b) Compromise of proceedings for 

filing of award of arbitrators 
032R7N1J 


of minor not party to sail— 
Leave of Court, whether neces 
sary 0 32 B 7 215 

(h) Compromise on behalf of — 11 ben 

necessary S147h4 

(i) Agreement to be bound by oatli 

of opposite patty — tV bethel 
necessary 0 32 R 7 N 10 

(;) Whether necessary where DWt 

friend or guardian is manager of 

joint family of which minor l» 
member 0 82 R7hI 

(v) Oljectien as to 


(vi) Order granting 

(fl) Compromise under mutate “* 
meet 

fM Contents of order 0 32 B ' “ 


0 dl »' ' *■ 

(e) Next fiiend or guardian, compromis^bv^ ^ ^ 
(i) W ith leave of Court-Effect ^ ^ 

0 32RT^‘ 

..>rronil«e 


(i?) Receipt of money or other : 


property— Under compromise— EssfO 

mis' 

(f) Setting aside of— Grounds "q 7 j, 13 

{(i)['\fn.ceUaneii*s) 

(i) After ho attains majority Pojrf'Nl-* 


ti) Viter ne axiains majoriij s IJ 

— Effect 0 3. B < * 

(ii) Bond executed by minor m pnrs 

of the compromise— Fffec^ 32 It 7 N Ii 

(ui) By Court ol WaiJsou ’ 

(iv) Improperly refusing to consent to 

picmise — Removal of ^ 

(v) Mistake of patties— h fleet O 32B’ ^ 

— Court guardian — Costs of 

Court Quordion, eoUs of 
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Of’^'Cc^tolv of' — (C ) 1 

/c) Suit for if lies S9N63 j 

Dcith of decree lu favour of — * licther next i 

ftiend can exc ule dc rec O 'll R I N I , 


Minor — Decree isainst — Setting n ide — (J/js 
celfrtneetii ) — {Conti ) 

(<f) Ways of 032 3fJKj 


Decree agaias.. I 

(a) i.x f’lrf# decree against 

iee irfiirte deerfe 

(b) Objection to if can be raised la execution 

(i) \tsencQ of proper representation — 'Vite 
ther snFicient ground for attacbmg 
decree in cxecutioti ptocccdinga i 

b33N8 I 

(ii) Execution— Objection that docreo does 
not bind him — Oljection max he 
treated as «uit S47N82 | 


fr)Guardun nl — Want of proper 
gnirdian— Objection if can be riued 
in execution S 33 N 8 

(ri) Representation cf— Want of proper re 
presentation— Decree against minor — 
Whether can be challenged in execu 

tion S38 2.8 

(c) Review 

(i) Ground of O i7 R I if 22 

()1) Bight ol moor to j 

(d) Setting aside 

(i) Gtouud* for 

0 32 R 3 >l 5 O 31 R 7 N I? 
(<j) Absence of guardian <nl fi/em— 


(iv) Effect of fiaud or iiegligctico of guai 
diau 0 33R3N12. 13 

(v) hx parte decree agajnst — Remedies of 
minor O 9 R 13 N 20 

(vi) Treating him is major— bflect 

0 32R3N3 

(vii) When le* juditata S 11 N 6J 

(rill) Without proper representation — % all 

ditr 0 32Geu2fl 

- Decree in favour of 

(a) I«cxc friend or „naiJun— Receipt of uioncv 

orotht.r moicabla property — Under deoiee 
or order in tumor s favour— Essentials 

0 12RC 

(b) Tianvfo" of decree— Leaac of Court whethei 

necessary 0 32 R 7 N 14 

(c) Validity of 111 absence of guardian for minoc 

O32R10N1 

(d) Without next frienJ, \alidity 0 32GeD V 1 
—Description of m pleadincs etc 

(a) Absence of proper aesciiption of minor — 

Effect boons 

(b) 2(iadcscnplion of minor in pleading— } Sect 

0 82 R 3 N C 

—Determination ol question of minority 


O 32 R 4 N 9 
(e) Appointment of peison other than 
certificated guardian is guardian 
O32R4N0’ 


O 32 B S K 5 


(n) negligence or fraud of guardian 

O 32 R 3 N 12 


(i!) Suit for 

(a) On ground of fraud— When snit 

mamtainable 89N61 

(b) Whether and when lies— Suit to 

set aside decree on award of 
arbitrators Sch2PlGN12 

(c) Whether lies on ground that dec 

ree is contrary to law S 115 Is 8 
(ill) {JltJcWfancuuj) 

(o) Rv reason of absence of proper re 
presentations S J9 N 5 

(t) ESect — Reiival ol salt 

O 32 B 3 27 S 

(f) Ex parle decree— Setting aside ' 

O 9 K 13 N 20 I 


Determination of 0 32R 1 (1 

(«) Power of Court — Person smug as adult — 
Power of Court to asceium if ho can do so 
Slv-lNl 

(fjl'owee of Court to mjmro if plaintiff is 
major S 1^1 Vi 

—Discovery and inspection — Applicability of provi 
siona as to O ll R 03 

EsAoppet wga\vi»A pAc* s>l xaiaotivy O SI it 1 N W 
— Execution of docreo against 

—Pro 


cn V2 
oceed 

ON 14 

. 1 V 11 

—Firm minor member of 
Se0 Firm 

■ Quaedtan 0(2 fito I appointment of 

(a) Application foe affidavit 111 supjiort of es>en 

Hals O 32 R 3 N J 

(b) Appointment what constitutes implied ap- 

pointment — Notice to show cause against 
execution issued to guardian of minor 
judgment debtor — Whether issUe of sUch 
notice raises j resumption that the jersou 
served with notice hxs L>eeo apjonted 
guardian O 21 H V 2 

(c) Arbitration reference to 


0 P 0 433 4.433 
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Minor— Ouardiaa ad htem, appointment ol — Atbitra, 
tiou, rtference to— (Conti ) 


.J8 

le) Costs ol S 35 N 16 

(l) Court guardian O 32 R 5 N 9 

(g) Duration ol appointment of O 32 R 5 N 3 

(h) Effect of 0 3iR3N5.O32R5N3 

fi) Who can act as guardian — Person 

*. 1 .3 


- _ *»**cMi. — ivi^usa 
of — If can apply for transfer of suit 

S24N3 

(i) Porruaf order— 46seoce of — Effect 

S90N5,O32R3N6 
(]) (CrneraO O 32 R 3. S 

(i) Scope and object of the Rule 

O 32 R 3 N 1 

(k) Iliudu joint family, minor member of, guar- 

dian ad htem lot 

(i) NecessUy of— Suit &gain'<t joint family 

including minor member 

0 32 B 3 N 2 

(ii) Poi minor member of Mitakshara joint 

family— Inherent power of High Court 
L P (Cal) Cl 17 N 2 

(l) Minor s withos—If to be consulted 

O 32 B 4 N 10 

(m) Neeesfiitv of 0 32 R 3 N 2 

(s) For deposit of debt due to minor in 
Court S34Ni2 

(h) In pioVale proceedings 032R3N14 
(ill) In proceedings fo* detecmmatioo of 

issue as to ounonej O 32 R 3 N 4 
(ii) Substituted as legal ropreseutatuo— 
Death of predecessor after bearing and 
before judgment— Whether appoint- 
ment of guardian for minor is nccos 
ssry O 22 R G N 1 

(i ) Suit for custody cl tumor O 32 B 5 N 5 
(ti) Whether application for truDs/or of 

suit may be made on behalf of minor 
defendant before appoinimentof gnai 
dun ad iitetfi S22N2 

('111) NSbether Issues can be settled before 
appointment 8 32 N 6 

(n) New guardian appointment of O 32 R 11 

(i) BemoTal 0 33B11 

(ii) Retirement O 32 R 11 

(ill) On death or retirement of old one 

0 32 B 11 N 3 

(it) Stage at which appointment can he 
made 0 32BHN3 

(o) Notice 

(i) To minor— -Whether necessary 

O 32 R 3 . O 32 B 11 N 3 

(ii) To minor and proposed cuardtan 

O 32 B 3 N 11 

(in) To show cause why certain person 
should not be appointed gnaidUn— 
SetTice of notice — Mode of — Whether 
service can be by substituted service 

O&B20N1 

(p) Procedure, defects m— Effect 

O 32 B 3 N 7, U 


(r) Suit when deemed as instituted 

(i) Whether at presentation of plaint at 

appointment of guardian ui hfriK 

S26N2;0 32R31I2 

(s) Who can be appointed 0 S2 H 4 N 3 

(i) Eavstence of testamentary guarduu 

0 32R4NC 

(ii) Married woman, whether can be ap- 

pointed 0 32 BIN! 

(in] Olheet of Court as guardian 

0 32 B4N9,9 

(t) (Miscellaneous) 


(it) Power of Court to appoint tempotary 
guardian upon st»J of proceedings 

5 Ibl N 1 

—nigh Court, jurisdiction of— ’Over miners under 
Letters Patent L P (Cal) Cl 17 

—Liability fox costs 

See Minor— Ltflbihfy of 
—Major treated as minor _ , ^ « 

(a) Decree against— Effect 032B8N8 

(b) Guardian appointment of— Suppcession of 

fact of majority— Inherent g 

(c) Major defendant represented as 

(d) Maior imnlMded as rninoT— N n failuM t® 


S D2 h 7 

(c) Plaint— Presented on behalf of person iiho 
has attained majority — Preseatstiou I 
bona fide mistake by person P“!:P°r^”!v7 
be Best friend— Effect 9,^.^ r,„E 

(h) Suit on behalf of alleged minor— bo i» ac 
a minor m fact O 32 B 

—Meaning of n n 1 N 3 

(a) Who is O 32 B 1 *' * 

(b) Ruling Prince not having attaincd^lS^^*^” 

— Nest friend 

(a) Appointment of . , „ Ahiec 

(i) After commencement of suit on o i 
tion by defendant— Eflec^ 32 R 3 N 3 
(ii) Application for— Affidavit w 

Oil) In place of next friend deceased, 
tired or remoied - Application 
appointment— Who can p jp 

(iv) Retirement of— Appointment 

cessor nqjRf 

(b) Who is ° ^ 

—Next friend or guardian nq2R7>’l^ 

(a) Abandonment of isauo hj tJ 8^ 
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jr— Next friend or guardian— (CoiifJ ) 

(b) Absence of 

(i) Effect 0 32R3N6 

(а) Decree against minor, effect of 

0 33 R e N 1, 0 32R3N 2 5, 
0 33 RUN 3 

(б) Order against minor effect of 

O 32 B 5 N 3 

(c) {i/u'ce?/a>ieous) 

(i) Decree in favour of minor 

passed anpointms gnardian 
— Eflcct 0 32 BUN 3 

(ii) Failure of minor to attend 

on date of hearing — Eflect 
01TR2N 1 
, fill) Representation by euatdian 
* — Minot not represented, 

irhether partT to suit 

S U N 42 

(ir) Non repcossntationof minor 
in execution proccodings — 
• \ alidity of sale — la exccu 

tion O 21 U 00 N 35 

(i) On decree in suit 

O 32 R H N 3 
(ti)\\heiber defect can bo 
cared by insertion of name 
of proper guardian 

S153N3 

(til) ^\hetber minor can bo re* 
garded as being ‘ party to 
suit" S47N7 

(ii) (d/tsrrffunroui) 

(a)Edeet 0 32n2Nl.3 

(.6) Fast of minority — Not apparent 
on side of plaintiQ but found as 
result of enquiry — Procedure 
and principles O 33 R 2 N 2 
(c) Liability for costs — On whom 
lies O 32 R 2 N 4 

(J) Next friend, addition of, subse* 
ooentlr— Permissibility 

0 1 R 10 N 37 
(e) Suit on behalf of — Next friend 
necessity of O 32 R 1 N 1 

(/) Next friend when not necessary 
O 32 R I N 3 
(3)Ptocedate 0 32B3 

(/i)MaiTec or objections by dofen* 
dant 0 32R2N3 

(c) Costs of 

(i) Power of Court to make orders as to 

0 32B4 

(ii) Who should bear O 32 R i 

(d) Death of 

(i) Appointment of new guardian 

O 32 R 11 

(ii) Failure to appoint fresh guardian — 

Decree against minor, whetbernollity 


(ui) Casa decided in ignorance of death of 
next friend— Eilect 8 09 Ns 

(iv) Stay of further proceeding 0 33 R 10 

(v) Whether causes abatement 

Q 32 R 10 N 1 

(e) Liability of 

(i) Costs, liability for 0 33B1N9: 

0 32 U 11 N4; 0 33 R llNl 
Ste also . Costs— Nexl/itendar guar- 
dian, habtlxly of. 


Minor — Next friend or guardian — Liability of — 
Costs, lability for — (Contd ) 

(a) Dismissal of suit as unreasonable 
or improper on application by 
minor plaintiff attaining majo* 
rity pending suit 0 32Rli 
{b) Guardian ad htem — Personal 
liability of, for costs — Order to 
snch efioct in decree 

O20RCNC 

(c) Guardian ad hlein — Unnece'sary 

litigation by— Liability for costs 
0 32 R II N 4 

(d) Personal liability when arises 

S35N10 

(r) Whether order for costs can bo 
made after his death 

0 32R14N1 


(ii) {^tseellaneous) 

(a) Guardian— Whether can be pro- 

ceeded against in execution 

S141N9 

(b) Guardian ad hletn — Duties and 
responsibilities of 

OS2B3 N12, 13 
(e) Guardian whan personally liable 
for snit against minor B 35 N 10 

(f) Negligence or fraud of 

(i) Negl]geneo-~What amounts to— Failure 

to appeal, whether negligence 

SOdNO 

(ii) Fraud— Efleot 0 83 R 8 N 12, 13 
(ill) Negligence— ESoet O 82 B 3 N 12, 13 
(it) Negligence— Remedies of minor 

0 82 R 3 N 5 

(t) Negligence or fraud— Efleot 

OS2R7N17 

(ti) Negligence or fraud— What constitutes 
O 82 R 3 N 12, 13 

(g) Position and powers of 0 32 R 1 N 1 

(i) Power to give discharge on behalf of 
minor 

(a) Payment to, under decree— Eilect 

OS2BCN2 

(b) Receipt of money or other move- 

able property on behalf of minor 
0 33BC 

(c) Whero minor is member of Hindu 

joint family 0 32 RGN1 

(u) Withdrawal of suit 0 32 R 7 N 12 

(a) Without leave of Court— Inherent 
power of Court S151NG 

(tu) liliscellantous) 

(a) Gnatdian, appointment of — Under 
Guardians and Wards Act — 
Alienation by gnardi in of minor’s 
property to raise money for pay- 
ing oS decree against minor — • 
Permission of Court necessity for 
0 21BS3N8 
(4) Guardian ad litem— Rawer of— To 
waive fresh sale proclamation on 
adjournment of sale 

O 21 R 69 N 9 


(e) Guardian of— Right of — To apply 
to set aside execution sale on 
ground of fraud or irregularity 
O 21 R 90 N 8 
(d)Neit friend of minor plamtiS — 
Whether is a “party to suit” 
S47N7 
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Minor— ISext irienS or guardian — Position and powers 
of — (1/t?fff7uHco«s)“(CoMfii ) I 

(e) PoHor of— Abandonment of issue 
O Si B, 1 U i 

(/} Powers of — \\hore manager of 
joint Uindu family is also nest 
friend or guardian O 32 R 6 N 1 
(h) Qualification of 

0 32 B3N1 0 32R4N2 3 

(i) Absence of adverseness of interest 

O 32 R 4 N 5 

(ii) \dvcrsaness of interest — When mtc 

rest can bo said to bo adverse 

O 32 R 4 N 5 

(ill) Appointment of disqualified or mcom. 
petent person— Eflect O 32 R 3 115 

O 32 R 4 IT a 

(i\) Disqualified person — As guardnn ad 
hfem— Decree against minor — EQcct 
O 32 R 4 N 5 

(v) Dutj of Court to satiafv itself that 
proposed guardian is fit and proper 
- ' ” I , 


iiij, 01 O 32 E 4 K G 

(vii) Insolvency of next friend- Effect 

O 22 B 8 N 2 

(Till) Interest if adyer<o to that of minor— 
Bfitot O 32 R 9 N 3 

(is) Next friend— Who can be O 32 R 2 N J 
0 32 E 4 N 4 

(0 Bemoral or retirement of O 32 B 11 

(i) CVrouiids Sot removal 

O32R0N2 3 0 32B11 

(ii) 

(0) Cuardian nd /»ff —Refusal of to 

continue to act — Effect 

O 33 mi Nl 

(1) Nest friend — Leaving British 

India— Effect— Liabilita to be 
lenioaed 032B9N2 

(e) Removal — Duta of Court 

0 32 R 0 0 32 R 11 N 2 
(J) Removal wiihont notice to minor 
—Effect SUN 42 

(e) Retirement — Permission of Court 
— Necessitj’ for O 33 B 11 N 1 
(/) Retirement— Permission of Court 
—Discretion of Court 

0 33B11N1 

{j) Sta) of further proceedmgs 

0 32 BID 


(j) Security bj 

(l) Surety for— W bother can be proceeded 
against in execution S 141 N 9 

(ii) On receipt by him of money or other 
moveable property on behalf of minor 
O SIR 6 IT 3 

(ill) Security for receipt of inonev or other 
moveable property on behalf of minor 
O 32 B (1 


(iv) Suretj for guardian — To enable him to 
withdraw money from Court— En 
forccnieiit of surety s liabilit' — Alode 
oi &14o^3 

—Eights and Jisalihties of 

(al W bother can be member oi firm 

O30R12T4 

(b) Whether maa be added is legal represen 
tative 0 22B3N17 


Minor— (Coiifd ) 

• Service of notice etc 

(a) Guardian ad hfcjrt — Absence of notice to— 

Effect S 0N5 

(b) Service of summons un guardian along 


(d) Benito of notice of appeal on guardian— 
SufScienej 0 41 R 14 hi 

Suit or other proceeding by ot against 0 81 fien 

(a) Costs oi S 35 N 19 

5cfiiifso Cpstt — Mmor smt by or again t 
(i) Liability for 0 32 R 1 X 3 

(u) Security for 0 2o B 1 N 8 

(ill) Whether security for co»ts may la 
required from minor 0 25 R 1 h 1 

(b) Dismissal for default 

(i)host friend — Non appearance of ueit 
friend — Procedure— Whether to dis 
miss for default 0 32 R 9 V 5 

(ii) Appearance by next friend— Eflect 

09 B9 N ■ 

(ill) W bether minor s suit can bo oisnussed 
for default on account of negligcut 
ijoa appearance of next friend 

032RgV5 

(c) rorm of Suit 0 32 B 1 . 0 32 B 3 N 2a^ 

(d) Tit]« of suit— Amendment of 

OIR10N 37 0 82Ri:rS 


(v) Decree in — Effect 
(vi) Failure of to appear o 


(e) (V«c<?faiico«>) 

(i) Applicability ol proUSioiiB as to M pe^ 
SODS of uiisouud mind— Or sufleriog 
from mental infirmity 0 32 B 15 
(ii) Guardian ad ftfem— Plaintiff idvsBCing 
money to to conduct defence en 
minor s behalf— I>Ifliiitiff if ea» 
such sums S 85 h 28 

(m) Intercogatoiies serMce of , ?,®ii 
friend or guardian 

(nj Leaie to sue or defend on tohaH®* 
minor — \\ hen necessary 

O 32 B J 
L date of licsr 
mg — Effect 0 17 B 2 '» 

(vu) Trustee— Suit against trustees— Pspi 
sentation of minor trustee _ ^ . 

03lB2h3 

(mu) Name of wrong persou inaettei m dj 
cree as guardian of aiinoi — Amena 
mcDt SISJ'’ 

(ix}Not doing his duty properlj— 

Court to adioutn the suit , 

•' 0 32R9'^ 

(x) Order of Court to appear in 

— Non compliance with order—*" , 

^ O 0 R 12 ^2 

(si) Omission to include portion ofclJ)™ 

(xu) Breprcsentation of minor — Question®* 
to— Whether one of misdeserJpIin“ 
larties OIRIOV^ 

(sill) Suit agamst guardim m Tft 

capacitv OH mortgage eiccuW** J 
him on behalf of ward 
bait against joinor on 1 1 *‘* 
gage 02 K .r- ' 
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Minor— Suit or othrr prOiLcling ij or against— (Vi*- i 

etr-ir. ) 

(xiv)Smt for po-^c-.sion igiin&t person | 
cUimius 1 1 be (ir juJ r guardian whc 
ibcrlieibi person 'tlUgiug to sno on 
\>cbi3ii c{ minor i' next Incnd 

O ^2 n 1 N 15 

(,x\! Suit 'or perforininot — Mim 

tuniVilm of 032U1NU 

|x\i) Suit on tebitf f— Objei tion to the 
»utborit\ of next fritnJ O 32 R 1 N 7 
IxTii) I’ottcr of Court to reject pKint on 
ctounl tbit «uit ta not ti mmoc a in 
tercst 07 RUN 2 

fxTiii) Wiihdranal O 23 R I N 17 

ixixlliiunn jiaujui IS— ealtb or poverty I 
of next friend — bctber a material 
factor O 33 R 1 17 3 

In) Wrong name entered a» guardian — 
Vmcadmcni O 1 R 10 N 37 


-(Vis 




(a) Irtcgulic represent tUou ot — (Jbjeolion as to 

—Waiver of SOD 17 7 

(b) Represent ition of— Non repceacntation what 

15N21 
of spo 
nith 

u ^ — - 8oN 3 

Id) Recener of estate oi sunor— Accounts by 
receiver O lO R 1 N 37 

Miicellaneous proceedings 

— Applicability ol Code to— Application (or security 
for cost* of appeal- IpnlicatiUt) of O 9, R 3 

09B3N1 

Ipplicabibty of 0. 22 0 22 Gen N 5 

— Applicsbilily of S 10 31017 7 

— SlesQiug cl "ptoceedioi;* m S 111 810*77 

— Origiual application— M hat is S 141 17 2 

^—Protedure applicable to S 141 

Money ' 

Decree for 0 21 R 2 17 3 , 0 21 R 30 N 2 . 

&h 3 l> 2 N 1 

Sreaiso Dscrtc—lfo i«y decree niea*it »«9 o/ 
—Form and contents 0 20R11 

llcaning of S 73 17 G • O 20 R 11 N 3 , 

0 20 R 14 Na, O 21 R53N3 

Decree for j ayincnt ol— What w S 73 N 6 

—Payable under decree — Cleaning oi 

O 21 B 2 N 3 

Suit for — Contents of plaint 07 R 2 

—Suit for — Cleaning of 0 8R6N3, 

O as R 1 17 12 

Suit for — Power of Conrt to direct amount decreed 

tote paid by instalmonts or payment of such 
amount shall be postponed 0201111 

Suit for— Power of Court to order that payment 

of amount decreed should bo postponed or 
should be made by instalments 

O 20 R 11 17 2 to 6 

W'rongly pml out— Refund of— Inherent power of 

Conrt S 151 27 6 

Mortgage 

— tccounts, tailing of, between mortgagor and mort- 
gagee 0 34 R 7 N 4 , 0 34 R 8 N 3 

(a) Accounts — Pieliminarj decree failing to 
provide — By whom the accounts should he 
iaben— Right of parties to appoint a person 
to do so 0 34R227C 


Mortgage— Accounts, taking of, between mortgagor 
and mortgagee— (CoHfii ) 

(b) Accounts against mortgagee in po3'e-.sion 

O 34 R 2 N 11 

(c) Claim for recovery of overpayment from 

mortgagee — Whether separate suit lies in 
re«pect of such claim 0 34 R 9 N 3 

(d}Date up to which accounts to be taken 

0 34 R 7 N 4 

(e) roreclosure — Suit for— Dato up to which 

accounts should Le taken O 34 R 2 N 6 

(f) Genera! account to be taken once for all 

0 34 B 2 N3 

(g) Accounts — Separate suit for accounts, 

whether maintainable S 11 N 40 

(h) Accounts of- Suit for accounts only if can ba 

brought O 34 R 7 27 3 

(i) Decree for sale— Direction for taking ac 

counts — In execution— A alidity 

0 34 R4 N 5 

(j) Decree for sale on — Accounts up to what 

date to be taken ‘ O 34 B 4 N 5 

(k) Decree on— Accounts directed by — Appli- 

c-vtton for taking accounts- Whether one 
m execution or m suit O 31 R 4 27 1& 

(l) Suit on 

(i) Decree for accounts separately from 
preliminary decree for redemption — 
Nature and effect of the decree for 
accounts 0 34 II 7 K 3 

(u) lorm of — Suit for account only — 

AA botbercan be brought 034B 7 27 3 
(ill) Object of— Taking accounts of mort 
gage transactions completely 

0 34 B 7 N 4 

(it) AA hetber decree for accounts may first 
be passed and then be followed by 
another preliminary decree for redemp- 
tion 0 34 R 7 N 3 

(v) Afortgagee's duty to account torrents 

and profits of property in hie posse* 
Sion 0 34 R 7 27 4 

(ra) Scope of 0 34 R 2 27 6, 12 to 15 

(n) Sum due by mortgagee to mortgagor — 
AVhcthei latter can sue lor it separately 

S 11 27 40 

— Accretions 

(a) Sale — In execution of decree on — Enlarge 


possession of the holding on redemption 

O 34 R 7 27 11 

(c) Right to — Of mortgagor on redemption 

O 34 R 7 27 It 

(d) To mortgaged property— Right to on redemp 

tioa O 34 B 8 27 4 

-Amount due under 

^a) Calculation— llode of O 34 R 2 27 C to 15. 

0 34R7 

(b) Evidence a* to O 34 R 2 27 7 

(c) Decree for sale — Amount payable under 

0 34 R 4 

(d) 'roteclosure decree— Amount payable under 

O 34 R 2N I 

(e) Personal decree against mortgagor- InsofS- 

cicncy of sale proceeds of mortgaged pro- 
perty — What is amount due to mortgagee 
031BC27 11 
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Mortgage— Amoant due under— (OonM ) 

lO Bedemplion — Decree lor — T’ayxnenfc onder— 
Amount payable OS1B8 

(g) Suit on— Preliminary decree in— -Efiect— 

Subsequent costs charges and expenses — 
Bight of mortgagee to recover the same 

O 34 B 10 

(h) Mortgage money — What includes 

0 34B3N12 0 34 BING 

(i) Charges and expenses incurred in res 
ptc-b oi the mortgaged property 

0 34 BIO 

(]i) Costs and expenses incurred hy mott 
gagee in respect of mortgage security 
subsequent to preliminary decree 

0 34 B7N7 OS4B10N0 
(ij Power of Court to alter in final decree the 
amount specified in the preliminary decree 
as payable O 34 B 5 N 8 

(j) Principal O 34 B 2 N 7 

(k) B ght of mortgagee to charges and expenses 

ID respect of mortgage security subsequent 
to preliminary decree O 34 B 7 N 7 

(l) What is O 34 B 2 N 12 

- — Anomalous mortgage remedies of mottRageo 

O 34 B *• N 12 

—Assignment or al onation bv mortgagee 

(a) Effect of redemption of mortgage 

0 34 B 7 N 11 

\b) Eedcaption — Bights of mortgagor ou re 
demptiOD— ^ alidity of intermediate aliena 
lion by mortgagee O 34 B 7 V la 

(c) ^uit on — Becessary and proper parties *- 

Assignee of mortgage 0 34 B 1 K 13 

(d) Suit on — Necessary and proper parties— 

Assignment of mortgage — Original mort 
gagee vhether necessary party 

0 34 B I N 13 ' 

(e) Bight of mortgagor to pay the mortgage j 

money to the assignee when mortgagee is 
disputing the title of the assignee 

OS5R5N3 

— —Attestation execution admitted by defendant- 
proof oi attestation necessity for 8 151 N 4 
• Charge suit relating to 

(a) Ipplicability of provisions to suit relating to 

charge 0 34B15 

(b) Charge created oy decree for maintenance— 

Whether property can be sold in execution 
without separate suit O 81 B 30 N 8 

(c) Redemption — Of charge on share in partner 

ship business created by order of Court in 
execution of decree against partner 

O 21 B 49 

—Co mortgagee 

(a) In fa\oar of several persons— Co mortgagee 

made party to suit— Payment of part of 
decretal amount to him — To be directed 

034 B5N 1 

(b) Joint mortgagees — One smog and pnrehas 

mg property in execution sile in his own 
name — Whether other can sue for his 
share S 06 N IS 

(c) Suit for redemption— Against some no mort 

gagees whether bars suit for redemption 
against other co mortgagees O 2 B 2 N 21 
Co morttagors 

(a) Redemption of— By one co mortgagor — Suit 
by him for contribnt on against other co 
mortgagors — Decree m — Mode of enforce 
mont 0 34 B 14 Nil 


his share 0 34 B 7 ^3 

fc} One of them redeeming the whole mortpge 
— SiS rights la respect to the shares of the 
others 0 34R15Vf 

(d) Questions between co mortgagors as to their 


SUN55 

— Compromise decree on 

(a) Effect of— Whether and when prelimiuary 

decree may be dispensed with 

0 31R7N3 

(b) Enforcement — Mode of — Where decres u 

consent decree — Arrest of mortgagor— Whe 
they legal 0 34 B 4 N 15 


(g) Necessity for preliminary and final dac««* 

03iB3N 7 034 E4N1S 031J5JS 

(h) Personal remedy under OS4B6NS 

(i) Provisions applicable 0 23 S 3 V 

— Conditional sale mortgage by 

(a) Redemption— Failure to pay wilhm tio* 

fixed under redemption decree— 

(b) Becoming owner by process of 

deed—" hethor representative of 

(c) Remedies of mortgagee 031B7^^'’ 

Cousiderat on 

(a) Partial failure-Effeet-t 

(b) Plea of failure of consideration O 34 B 2 h 
Goosolidation 

fa) Foreclosure— Effect— Several mortgages 
favour of same person— Foreclosure o' ^ 

mortgage— Right of mortgagee to siie“ 

gagor personally for debts sef “gVg 
second mortgage 0 34 1* a 

(b) Prior and puisne— Both mortgages in wv 

ni sasnapc^ou—IVhather be can 6e|‘ j 

property twice over ° jr Fr«f 

(c) Puisne and prior— Foreclosure under p j 

morlcago—Fuisne mortgage m 
same raortgagee— Whether such 
can sue mortgagor personally lor 
secured by second mortgage O ^ ^ 

(d) Separata money bond in 

_\Vhetherbondcan bo enforced by r^i , 
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Mortgage — Consohdalion — (ConM ) 

(I) Suit 00 — NVhether soil for rodetspiioo on 
basis of ooe mortgage precludes sulk on 
basis oJ aaolbcr mortgage SUN lOi 
• 0$R3NS6 

{g) Mortgagee — IXolding money bond agamsk 
mortgagor — Whether bound to entorco 
monev bond along with mortgage 1 

0 3 R 2 N 10 

(h) Plaintid holding two mortgages oaet same 
propertv— W hether must suo in respect of 
both 03R9N4 I 

Coats I 

S(e Costt — llarlgaje tint rtlutinjln ' 


cor lot sub'ei^uent co»ta O 34 R ION I 

(e) LiabilitT lor 0 34 R 10 N 3, t 

(d) LiabilitT of — Mortgagor for costs of appeal 

O 31 R 10 N 5 

(e) Mortgage monev— Mcming of— Costs ol suit 


allowed to mortgagor O 34 R 0 N 3 
(ill) What iDcluded in— -Costs of suit-* 
Costs of appeal O 31 R 10 K ^ 

(it) What included in— Costs, charges and 


such costs'are payable by mortgagor 

031R10N4 

(f) SetoS of costs auttded to mortgagor 

against mottgage monej 0 34 R 7 K 0 

(g) Suit for sale on— Coals awarded tomortgageo 

—Mode of recovery 0 31 R 4 N l3 

(h) Suit for redemption— Costs of— Bight of 

mortgagee O 34 R 7 N 6 

(i) Right of puisne mortgagee to— When im 

pleaded as i arty to suit on prior mortgage 
0 34 R2 N ll 


-Decree mortgage of 

(a) Effect 0 21R16N9 

(b) Mortgage of — Right of mortgagee where 

mortgage was effected alter twelve years 
from decree S 48 N 3 


——Decree on 

Ste Decree— 3Iorljage decree 

(a) Assignment ol 

(i) Decree on— Transfer of— Execution 

031 R16 N3 

(ll) Equity of redemption— Transferee of » 
portion ol — Obtaining assignment of 
preliminary decree for sale— Whether 
ha can apply for final decree 

O 34 R 5 N 4 

(ill) To one of several judgment debtors — 
Effect— Right of assignee to execute 
decree O 21 B 16 N IT 

(b) Construction of 

034R4No; 034R5N23 

(c) Effect ol O 34 R 1 N 19 

(i) Decree becoming time barred— W'he* 
thcr mortgage can bo enforced 

OS4R3N13 


Mortgage— Decree on— Effect ot—(Conld.) 

(ll) Decree on — Against mortgagor— Wh# 
tber suit for declaration of hen 
against purchaser ot property is 
maintainable 0 3 R 3 N 21 

(ill) Passage from the Dominion of Con- 
tract to that of judgment 

03iR2N3 

(iv) Whether prior rights are superseded 
by the decree O 34 R 1 H 19 

(d) Execution of— Objections to— Applicability 

of provisions as to claims and objections to 
attachment O 34 B S N 20 

(e) Form and contents of 0 34 R 4 N 5, 

0 34 R 5 ; 0 34 B 14 N 11 

(f) Nature of 

(i) Decree on— Payment under— Whether 
payment nndor money decree 

O 21 R 2 N 3 

(n) Whether decree for money 

0 21 B 18 N 3 


(L) Whether ‘'decree for payment of 
money” S73N0 

(e) Whether immoveable property 

S10N4 

(d) Whether "Property” SCON 4 

(g) Order absolute 

(i) Decree passed under old Code— Bight 
to apply for order absolute— Whether 
affected by new Code S 164 N 3 

(h) Payment under 

(>) Tine for OS4B2N17 

(n) Extension ol 084B2N18: 
0 34 R 4 N 16 ; 0 84 R 7 N 13 . 

0 84 R8 N7 

(i) Effect of appeal agamst 
decree 0 84R8N6 

(vt) Appeal agaiBit— Dismissal ol 
appeal — Effect— Whether 
tune fixed for payment by 
decree appealed against is 
extended 0 34 R 3 N 5 
(lit) Refusal ot extension after 
final decree — Appeal from 
such refusal 0 34 B 2 N 23 
(tv) Time, whether can be 
extended S143N2 

(i) Whether appeal against 
decree enlarges time 

0 34R3N5 

(ll) (Miscettaneous) 

(a) Default of — What constitutes 

O 34 B3N4 

(b) Mode of 034R3N14 

(c) lfl favour of several persons — 

Bight of one joint decree holder 
to certify satisfaction of decree 
0 34 B 5 N 30 


(cf) Out ot Court — Effect 

OS2R2N1C 
(e) Payment out of Court between 
preliminary and final decree — 
Court passing final decree whe- 
ther can tecognue the payment 
0 34B5N14 
(/) Payment to be only into Court 
O 34 B 2 N 16 
[g] To whom to be made O 31 B S N 4 
(i) Preliminary and final decrees 

Steaho. Decree— Drehnunary and Jinal 
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Morlgage— Decree on — Preliminary and final decrees 
— (Contd ) 

(]) \pplication for final decree dismissal 
of— Grounds for O 34 B 5 N 16 

(ii) Assignment of preliminary decree to 
purchaser of portion of equity of 
ledemption — Whether latter entitled 
to apply for final decree O 31 B 5N 1 
(ill) Final decree 

(fl) Application for — Dismissal of — 
Grounds for 0 34 B S N 16 
(6) Application for— Who can make 
O 34 B 3 N 7 
(c) Proceedings lor — Bringing on 
record legal roprcseutatiaes of 
deceased party— Necessity for 
O 34 B 3 N 7 
(<7) Proceedings for — Parties to such 
proceedings O 34 B 3 N 7 

(r] Piocccdings for — Notice to the 
other side whethoi necessary 

0 34B3N7 
l/)I'or sale — Proceedings for— 
Nature of 0 34B5N21> 

(;;) Without prolimmary decree— 
^alldltyof S47N23 

(i\J Preliminary decree 

(n) Allowing ezocution to proceed 
without final decree being passed 
— Eficct SOON 5 

({>] Refusal to grant relief m pre 
limmary decree whetber bars 

S ranc of such relief in final 
ccTco SUN 124 

(c) When can be dispensed with 

0 34 R3 0 34R7N3 
(cf) W bether more than one preli 
minaT> decree can be passed 

O 34 R 7 N 3 

(i) Proceedings for final decree— Nature 
of 0 34 B 5 N 29 

(vi) PrcMsion as to final decree — Apph 
cabilitj of 0 34R5N3, 4 

(vii) Transfeico of preliminary docroe — 
Bight of transferee to apply for final 
decree O 34 B 5 N 10 

(l) (Vi'ccffoiifoits) 

(0 Power of Court to direct postponement 
ofpajmcnt or payment by instal 
inents 0 20 BUN 2 

(ii) '■everal decree holders — Rights of 

O 34 R 5 N 30 

(iii)Mhether principle of set of! of cross 
decrees or cco s claims nnder same 
decree applies O 21 R 20 N 1 

' Decree ou award on 

(a) Final decree— A\ 1 ether necessary in case of 
decree being pis<od on awird of arbitrators 
O 34 B 4 N 14 

(b) Necessity for final decree 0 34R5N5 I 

(c) 1 rclimmary ond final decrees necessity of 
O 34 R 6 N 5 

—Deed of 

(a) Mistake in— Ho]>otition in pla at and decree 
. —Proper remedy S 153 2» 5 

, > (b) RccitaU in — Fflect— \s caidenco 

N 0 31B2N7 


Mortgage — [Contd ) 

—Deposit in Court of mortgage money 

(a) Proceedings as to — Compromise of— Pet 
inissihility 0 23 R 3 N 4 

Deposit of title deeds mortgage by 

(a) Ipplicabillty of provisions as to 0 34 R 15 
0 34 R2N4 
of provisions 
0 34R15 
0 34 R 2 h 7 
0 34R3N3 

(tt) Creation of by decree- Mode of enforcemeut 
0 34 BI4N6 

—English mortgage— Remedies of mortgagee 

0 34R2N4 


Equity of redemption 

(a) Deciee for sale of equity of redemption alone 

for claim arising under mortgage— ^ alidity 
—Whether decree can be questioned mere 
cution 0 34R14'^15 

(b) Sale of equity of redemption alone— By 

moitgageo whether permissible 

0 34 B 14 and Notes 

(c) Whether immoveable property 

S1CN4, 021B54N3 


— -Evidence 

(a) Mortgage deed — Inadmissibility of m 

denco— Mode of calculating amount clu8 . 

® 031B3N7 

(b) Redemption— Suit for— Burden of pr0”°5 

evistence of mortgage on whom lies ^ . 

0 84B7'^3 


Evccution salo of mortgaged property 

(a) Encumbrancer s right to share 

arising from sate ® 

(b) Free of mortgage- Power of Court ' 

free of mortgage— Encumbrancer s rights 


(c) Free of mortgage — Rights of pattie| ^ 

(d) Statement in certificate of salo— That ** 

subject to charge— Whether 
against purchaser 0 34R13^ 

(c) Whether and when mortgagee is 

rateable distribution S 73 * 


horoclosure 

(a) Partial torecloaura whether allowable . 

0 31 It s '! S 

(1 1 Right of — \\ hen CMsts O 34 R ' 

(c) night to 0 31It2t<‘ 

horetlosure decree lor . 

(a) tmendmeiit— Foreclosure decree for 1“ 

vortcnlly passed insto'id of one N 3 

(b) Conditional decree — Whether can be 

' ' O 34 R 3^ ‘ 


0 31 R 3 ^ J 
liabilities ““..i 


(c) Final decree 
(i) Ellect of 

(n) Discharge of 

mortgage O 34 tt ’ 

(/) Extent of discharge 

dantslialilitirs OStRS^-* 
(c) Mortgagor s right to redeem 
viialof on mortgagee 
personal roraedy O 34 R 3 
(J) Whether mortgagee is hounU 
accept payment after P-***'^^ ^ 
final decree 0 34 R 3* 

(ii) 1 orm and contents— Proccdujre ^ 


031 


R3> ' 
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M0rlS*S^ — I orcclo are cicuCe for—Fmaldecree— 
(Ccrtd) 

unlPnn pk 0 31U1N7 

(it) rrorodiire as to v-li n>gcs introduced l>v 

aniLudmciitj of I'tJ i 0 14 11 3 X 2 
Id) lorm aod contents 0 31 R2 

(c) MorlCt^ce « right to po ssioo 

(0 M >to of cnforccineiu O U R 3 X 12 


(III 1‘aTuuiil under — Time for — Mortgagee 
entering into po e<cron l«foro date 
t sed for pa\nieiit— I Sect 031 R 3 N 3 
I n) llight cf mortk,ii,ce tn i'o<‘M!SMon under 
— 0 i jcction t ' delivery of po»soss»oi»— 
Irregularity in the form of decree 

031 R 2 N 5 

(f)Pavmcntl\ lustalrsents dircttiou tor 

III IpphcJbilit' of O 31 Iir 3 ind 3 to 
>-uch decree O 31 R 2 N 5 

(ir)'\hetherean Leiasde O 31 R 2 N 5 
(gl Pvvmeiit of portion of sum duo — Defect — 
\\lie*htr nrevciita fiOal decree lioing pssMd 
O 34 K 3 N 6 


(hi PaMnetjt under 

(i) Time for 0 31 R 2 031 R 3 N 3 

(t) i steasion of 

(ij Preliminary decree for — 
Time fixed by decree for 
payment of mortg ige money 
vrhether can be extended 
S 118 N 2 


(Ij (J/« eeUnrrous) 

(i) Effect of not mating pay 
moat wubiB *imo fixed 

O 34 It 3 N 6 


(ii) Failure to pay mtbm time 
fixed— Whether ownership 
of mortgagor is tmmedi 
ately terminated 

O St R3H7 
(ill) Up to when mortgagor U 
entitled to pry 031 D 3^3 

(i) Preliminary and final decreet 

(i) rinal’ decree — AppheatJon for — Dy 

w hom can be made O 31 B 3 N 10 
(ij) Final decree — Necessity /or 

034R3in 

(ill) Final decree— Right to apply for — When 
jccrura O 31 B 3 

(it) Whether morlgageo can first apply for 
final decree for foreclosare of some 
of the Items and then for final decree 
for foreclosure m respect of the others 
O 31 B 3 N 8 

(j) PreliiDioary decree 

(0 l)orm and contents of 0 31 B 3 N S 
(a) IrregufarJty la the /orm— Effect 
031 B 2 NS 

(k) Bights and liabilities under 

(i) Eights of mortgagee under 034 B 2 K 4 

( l ) W hen Can bo passed O 31 B 3 

(i) In suit for rodempCion 0 84 B 8 N 6 

(ii) In the case of what mgrtgases can hQ 

passed 0 3 t B 7 N 12 

(ill) In what cases can be passed 

0 31 B 8 N 6 


Foreclosure suit for 

(a) Pillotenco in procedure — Under T P Act, 
S Sfi and under the Code 0 Si B 2 N 3 . 

O 34 B 3 K 1 


Mortgase-~-ForcclosUro suit for — {ConftZ ) 

(bJDifieronce in prooeduie under the ol) rules 
and the rules after the amendments of 
1929 0 34 R 2 N 1 

(c) Finding that plaintiff is uot entitled to suo 

for foreclosure but onlj for sale— Procedure 
— IVhcthcr suit to be dismissed or decree 
for sals to ba j assed 0 34 R 4 N 9 

(d) Procedure— Changes introduced bv amend 

ments of 1929 0 31 R 3 N 2 

(o) Scheme aud object of Code O 34 R 2 N 3 

I IndiTisibitity of — Principle of — "Mortgage of 

several items— Limits to mortgagees rights to 
release some of the items O 34 R 5 N 17 

-Instalmeat bond With default clause — Suit on 

bond — Splitting of claim, bow fat permissible 

03R2N10 

■ Intangible property, mortgaga of 

(a) Euforccmeiit — Mode of O 34 R 2 N 20 

(b) Forecloguro — Right of— Whether applies to 

I mortgage of intangible propert) 

0 34 R 2 N 20 

Interest 

See aha InUretl 

(a) Afterdate of suit whether in tho ducretiou 
of Court S 31 N 2 

I (b) Applicability of the ru3o of ilandupat 

SS4Mf» 

(c) Foreclosure decree O 31 E 2 

fd) Judgment aud decree silent as to— Proper 

remedy S 131 X 4 

(e) Liability for— After personal remedy toen 

force the debt is time b icred 0 34 R G N IT 

(f) Decree ou — Paymeut of amount by morf 

gagoi — Amount pa>abla by him— Date up 
to which be should pay interest 

08iR5N13 


of payment 0 34 B S N 13 

(h) Forcclceure— Decree for— Right to interest 
0 31 B 2 

( l ) Prior and puisne — Sale under puisne mort* 

gago free of prior encumbranca — Date up 
to which prior mortgagee is entitled to in* 
terest 0 31 B 13 N 3 

(j) Bedeiuption— Suit for — Right to interest 
eaUntof 0 34 R 7 N 5 

(L) Suit for interest and second suit for posses 
9100 — ^famtainabilily O 2 B 2 N 10 

fl) Suit on— Separate suit for interest aud for 
prfncipal whether maintainable 

O 2 R 2 N 30 

(m) Mortgage money — What constitutev~In 

terest 034 B 2 NB 

(n) MortfacBC 9 right to possession— Mortgagee 

oblainiu’ decree for possession — Whether 
bo 13 entitled to interest between date of 
decree and date of delivery of possession 

0 34 B 7 N 5 

W Priociples O 31 R II V 2 

Ip) Bight to 0 34 B 2 ^ S 9 10 

(q) Bight to — For whole period allowed for 

redemption — Whether High Court can 
modify right by means of rules S 123 N 1 

(r) Ri„bt to— Subserjuent to date fixed for pav 

znent under pteliisinarv decree 

031 B 7 N S 
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Mortgage — Interest — [Contd ) 

(s) Sale under puisne mortgage tree of prior 
encumbrance — Day up to whicli prior en 
cumbrancer is entitled to interest 

O St R 18 N 3 

—Invalidity of — Whether a personal decree can ba 
passed against mortgagor in suit on mortgage 

O 34 R 6 N 3 

—Marshalling O 34 R 4 N 10 

(a) Application of principle in respect of sale 

under decree on mortgage 0 34 R 4 N 10 

(b) Question as to decided in suit — Question 

if can be re opened in execution S 33 N 8 
——Merger 

(a) Subsequent transfer of properly — Mortgagee 

himself thereafter purchasing property in 
execution — Whether he can act up the 
mortgage as against the subsequent pur 
chaser 0 34R5N19 

(b) Rights of mortgagor and mortgagee — Par 

eha«er of portion of equity of redemption— 
Obtaining assignment of preliminary de 
creo for sale — Whether he can apply (or 
final decree 0 34 R 5 N 4 

Mesne profits 

(a) Separate suit for mesne profits when main 

tamable as between mortgagor and mort 
gages SUN 40 

(b) Whether separate suit ties against mortgagee 

for mesne profits in respect of Ibo mort 
gaged property 0 34 R 9 K 3 

—■Money decree for claim arising under 

(a) Enforcement of — Attachment of mortgage 

property — Whether permitted 

O 31 R 14 N 9 

(b) Execution sale of mortgaged properly m oxe 

eution— Permissibility when decree is trans 
ferrod to another S49N4 

(c) Iilode of enforcement 0 34 R 14 N 2 

(d) Sale— Suit for — MaintainaLihty after prior 

suit for money in respect of claim under 
mortgage 0 34 R 14 N 13 

(e) Usufructuary mortgage— Mortgagee obtaining 

aoDBy decree in enforcement of claim aris 
lug under moitgaga— Enforcement of decree 
—Mode of 0 34RUNII 

(f) Mortgagee a right to share in rateable dislri 

butioii S 73 N 15 


mortgaged property in enforcoinent of 
money decree obtained by mortgagee is per 
missible O 34 R 14 

(i) Sale of mortgaged propertv 

(i) In contravention of prohibition against 

sale under money decree— Eflect 

0 34R14N7 

(ii) In enforcement of money decree by 

mortgagee — Eflect OS4R14N7 

(ill) In enforcement of money decree by 
mortgagee— hat passes as sale 

0 34R14N7 

(iv) In execution of money decree — Appli 
cability of prohibition to consent de- 
cree for money O 34 R 14 N 14 

(a) By mottgagoo — Principles and 
procedure O Si B 14 N 2 


Mortgage — Money decree for claim arising unde 
Sale of mortgaged property— In execution of mi 
decree, 


Act and the Code 0 34 E It 

(d) Legality 0 34 1 

(e) Obtained by mortgagee aga 

mortgagor for claim arising ui 
mortgage— Permissibility of 
0 341 

if) Prohibition of — Extent and si 
of 0 34 RUNE 


‘ OS4B141 
r arrears of reve 
Foe disposal of 
proceeds S153 

(b) Effect — Rights of mortgagee 0 34 B 15 

(c) Bights of mortgatree 0 34 Blo^ 

034821 ' 

, ' ' V hen can be pas 

— ^\hetbcrBUcb decree can be pasecd 
case of mortgage of moveable property 
0 34 B 2 > 

(c) rorcclosnre— Bight of — Whether apph«s 
mortgage of moveable property jj j 


e- j - — — ^ — V -f-Q 218 81’ 

(f) Sait on mortgage— Provisions 1 1 

—Nature of right ^ , 

(a) Interest of mortgagee — Whether ^ 

property 0 21B6J 

(b) Whether moveable or immoveable pmp®” 

O2lB40^ 

(c) Whether immoveable property S 1*5 * 

—Over payment of TVVflb 

(a) Claim to recover over payment — a!; 

separ.t. siill li., ° , 

(b) Bodemption— Suit for— Scope of — ^ 

recovery of over payment 

(c) Redemption— Suit for — Scope of 

Claim for recovery of over paym0°t 
mortgagee — Whether separate suit u 

respect of such claim 0 34 ^ 

—Paramount title, question of . 

(a) Decision of, in suit on mortgage— Efi^eci ^ 

(b) DetcrmiQatj>n of • 

{c) Joinder of person- Title j > 

(d) Paramount title need not ba sot up^^ ^ ^ 

(e) Person claiming paramount 

necessary or proper patty ^ Who 
it) Persons claiming title paramour g^ ^ 1 ' 

(g) Plea of STbo! 

■Person interested in mortgaged P'T34nl3>’' 
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Morts>Se~~{OcntJ ) 

Personal liability 

(a) Xgainet irhom personal decree can be passed 
0 34 B 6 N 6, 6 7 

(i) Puisne mortgasee 

(ni Joined a-s pirly to suit on pnox 
mortgage 0 34 110X14,15 
(61 Made a parti to suit on prior ' 
mortgage — W hether a personal 
decree ran be passed against 
puisne mortgagee lor balance re 
mainiiig due after sale 

0 34 B C N 14 I 

(li) (ViJfslf/l> roil’) I 

(o) Heirs of mortgagor 0 34 R 0 N 7 
(6) List ility of purchaser from most 
gsgor 0 34 RON 4 . 

tc) TtanslefceJiommottgaROi — laabi I 

Illy of— CoTenant by bim to pay 
ofl mottKage— Whether persona) I 
de rcC can bo pas<ed against him 
in mortgage suit O 34 R ON 4 * 
(J) Personal decree — PaS'ing of by i 

mistake against person notroort 

cagor setting aside decree — In ' 
herent power S 151 N C I 

(r) Personal decree against bcira of 
mortgagor 0 34 RON 7 

ifi Personal decree against non mort 
gagor defendants by mistahe of 
Court— Inherent power to rectify 
mistake 8 151 N 4 

{^)^^hether personal decree can be 
passed against purchaser 

0 31BCN4 

(b) tmannt for arhich personal decree can be 
passed— What is O 34 B C N 11 

(e) attachment before judgment 

(i) Suit relating to — Personal decree 

against mortgagor — For balance alter 
sale— M hether attachment before 
lodgment can be awarded 

0 38 R 5 N 3 

(ii) Bight of mortgagee to apply for at 
tacbment of other properties of mort* 
gagor before time is ripe for applying 
for personal decree 0 34 R 6 N 9 

(d) Charge, suit to enforce — Personal decree 

against mortgagor — For balance found due 
after sale of mortgaged property—'^ bother 
may be passed in suit to enforce charge 

0 34 B 15 N 2 

(e) Compromise decree liability under 

(i) In salt for sale— Whether may be en 
forced against mortgagor's other pro 
peities or by his arrest O 34 B 4 N 15 

(ii) Personal remedy 034 B 6 N 8 

(f) Co.ts liability for 0 34B2N11, 

0 34 B7 N6. 034 B10N8 

(i) Prior and pulsu^-Puisne mortgagee 

joined as party to suit on prior mort 
gage— His personalliability for costs 
of suit 0 34 RCN15 

(ii) Piiuciples 034 B10N8 


gageo joined as patty to suR on pnor 
mortgage 0 34 B 6 N IS 


Mortgage— Personal liability— (Confi ) 

(g) Canrt by which pergonal decree cm be 

passed 

(i) Sale — Decree for sale on mortgage — 

Transfer of— Transferee Court if can 
pass personal decree S 42 N 3 

(ii) Personal decree, application for to 

whichCourfctobemade O 34 B 6 N 23 
(b) (G/»ternZ) 

(i) Enforcement of personal liability of 

mortgagor 0 34 R C 

(ii) Mode of enforcement 0 34 B C N 5 

(ill) Decree on — For sale — Liability of pro- 
perties o! mortgagor not included m 
mortgage O 34 R 6 N 3 

(it) Decree on — Bight of mortgagee to 
proceed against other properties of 
mortgagor 0 34 B 6 N 20 

(y) Sale in execution of decree on— Per 
sonal decree against mortgagor for 
Lalance—Pasging of O 34 R C 

(ri) Suit tor sale on — Personal decree 
against mortgagor m such suit— Prin- 
ciples and procedure 0 34 B6N3 
10 Insolyency ol mortgagor 

(i) Personal decree against mortgagor in 
mortgage snit — \V ben can bo passed 
—tv hether such decree can be passed 
where pending suit mortgagor has 
been adjudged ineokent 

034 BON 16 

^ii) retsonal liability ol moitgagox— En 
forcoment— Mode of — Where mort- 
gagor becomes insolvent — Pending 
suit on mortgage OS4BCN10 
0) Limitation 

(i) Personal decree against mortgagor in 
suit on mortgage— Limitation 

OSiB&Nia 

(h) Personal decree, nature of 

(i) Personal decree against mortgagor— 
Nature of decree— Money decree 

8 73 N 6 

(1) Personal decree, proceedtnga for 

(i) Nature of proceedmgs— Whether pro 
ceeding or execution or in suit 


oitBCNO 

(v) Personal decree in mortgage suit whe 
ther coatiuuation of suit 

09R13N2 

(ti) Provisions applicable to— Vs regards 
procedure O 34 B 8 N 22 

(ra) Personal decree, when may be passed 

(i) [General) 6 34 U C N 3. 5 10 

(a) Personal decree against mortgagor 
— For baiance remaining due 
after sale of mortgaged property 
— When may be passed 

0 34 BS 
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jage— prior and subvcy^ucut— Priority — {Conti } 
(u) Subtequeiit mortgage salvage lieo — 
Mortgage bv receiver under jtrrctiooa 
o( Court that it should be entitled to 
pnoritv over pro csi'ting charges I 
0 40 H 1 N 22 

(e) Bights and liabilities O 31 R 1 MO 19 
O 31 R 2 N lo 

(t) Same person holding both mortgage-* 

(i) Ills right-* under auch mortgages 

0 34 R12>. 2 I 
(il) Suit oil- Necessary aud proper parttes i 
— Prior and puisne mortgages— Puisne ] 
mortgage lu latour of one ol the prior 
mortgagees — Eflect 0 31 R 1 N 20 
(ml Rights ot—Mbcii property i» sold in 1 
suit— On one of the mortgages 

O 31 R 13 M 1 

(g) Subsequent mortgagee redeeming prior mort I 

o^Se 

(i) Mortgagee reinedica ol— Paulrucluary i 

mortgagee — i nor and puisne moit | 
gages — I’uisuo mortgagee redeeming j 
prior usufmetuarv mortgage — Ills 
rights to sell for amoouts duo under 
both mortgages 0 31 R 12 Hi 

111) Prior and puisne— Failare to join puisne 
mortgagee in suit ou prior mortgage — 
Purchase ol property lu execution ba 
prior mortgagee— Subsequent snitby 
laisue mottgagee lor redetoptioo- 
\mount nbicb he is bontid to pay 

0 3tR7N4 

(h) Suit by prior mortgagee 

li) Decree lorm ol 

(a) Decree lor sale in suit iinpleading 

puisne mortgagee— form ol decree 
0 31R1HC 

(b) Preliminary decree tor foreclosure 

—Provision lor tights ot subse 
quent mortgagees 0 31 B 2 

(e) \\ here provision made for rights 
and liabilities of snbscquont 
mortgagees O 31 B 4 

(ii) Determination in such suits of rights 

and liabilities under subsequent mort 
ease 03iil2iii&,03iRi 

(ill) Bights of, subsequent mortgagee in such 
suit 0 31B4N6 

(u) Preliminary decree — Z^nal decree 
who can apply lor— Right of 
subsequent mortgagee impleaded 
as party in suit O 31 R 2 N 15 
(b)To which he 1» impleaded as a 
patty 

0 31 R 4 H 0 , 0 31 R 15 K 4 


(6) Prior and puisne— Suit by prior 
mortgagee without impleading 
puisne mortgagee— \\ hetber sub- 
sequent suit for sale against 
puisne mortgagee is barred 

0 2R2N21 


Mortgage- I’ltor aud subsequent — (Co it 1 ) 

(i) Suit by subsequent mortgagee 

(i) Iiecresia directing subsequent moit 

gagee to pay ofl prior mortgage 
(ft) Before bringing mortgaged pio 
perties to sale — Time for la) 
ment of prior mortgage 

0 31 R5 N 12 ,0 31 R 7 N 9 
(6) Before bringing to sale mortgaged 
property— Vi hen he can applyfor 
Anal decree 0 31 B 5 K 4 

(r) Failure to pav ofl as directed— 
Effect O 34 R. 5 N 4 

(0^^llhm certain time— hailure to 
redeem within such time — Effect 
034R4N8 

(ii) failure of prior mortgagee to assert 

irionty— Lffect 

S 11 N 40 . O 34 B12 ^ 3 
(ill) Prior mortgagee, if necessary party 

034 R 1 NlO 

(tv) Sale free of prior mortgage 

(d) 4pplieatton of gala proceeds— 

Mode of 0 34R13 

(t) DistributJou of gale proceeds— 
• Bight of subsequent eucum 
braneer 0 31 R 13 H 4 

(e) Power of Court to order 0 34 R IJ 
(i) Right of prior mortgagee la res 

pect of sale proceeds 0 84 R 12 
(<■) Right of prior usufructuary sort 
gagee to share in sals proceeda 
OS4R12N4 
(/) Substilntion of socurity— Transfer 
of prior mortgagee s righte to 
sale proceeds 0 34 R 12 

(v) M hen permissible 0 34 R 12 X 3 

(v) S lie subject to prior mortgage 

0 84 R 12 N 2 
(n) Decree on- Sale under— Sale sub 
ject to encumbrances— Applica 
bility of provisions as to con 
tinuance ol attachment subject 
to encumbrance 0 21 R C2 N 1 

(M)(\fis(eifanroii s) 

(n) Decree for sile on— Fxecutability 
— Provision that rights of prior 
iDorteosees sot to Ja» aSotteJ— 
— Vtlicther affects cxecutability 
ol the decree O 34 R 5 H 20 
(6) Prior and puisne— Suit by puisne 
mortgagee without impleading 
prior mortgagee whether Lars 
separate suit for redemption of 
prior mortgage O 2 R 2 H 21 

(c) Prior and puisne— Suit in respect 

ol puisne mortgage— Joinder of 
prior mortgagee— Effect 

0 34 R 1 R 10 

(d) Prior and puisne— Suit on puisne 

mortgage— R ghts of prior mort 
gagee 0 34B1R10 

(f) Prior and puisne— Suit on puisne 

mortgage— Sale in such suit — 
Payment Of prior mortgage outof 
sale proceeds 034 R 12 

Proof of 

(a) Durden of— On whom lies— In suit for ta 
demption 0 34 B 7 if 3 
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Mortgage — {Contd.) 

■ Kecciver, appointment of 

See also Recexxer — Appointment of 

(a) Effect — Mortgagee s duty to hand over poa 

session to receiver O 40 It 1 N 4 

(b) Eficct — Mortgagee s right to priority in res- 

pect of rents and profits realised by receiver 
O 40 B 1 N 4 

(c) Insolvency of mortgagor — Appointment of 

receiver in suit to enforce mortgage 

O 40 B 1 N 4 

(d) Legality — Where receiver has been appointed 

in prior partition suit O 40 B 1 K 47 

(e) Floating charge on good will and stoclL in 

trade of business — Appointment of receiver 
in suit to enforce such charge O 40 B 1 N 4 

(f) Who cTn appoint receiver —Receiver of 

mortgaged property — Bight of mortgagee 
himself to appoint receiver withont re 
course to Court O 40 B 1 N 4 

(g) Remuneration of receiver — Bight of receiver 

to priority over mortgagee for his remnne 
ration 0 40 B 1 K 35 

— Redemption decree for 

(a) Final decree 

(i) Application by mortgagor — Necessity 

for * 0 34 B 8 N 3 8 

(ii) Form and contents 0 34 R 8 

(a) In suit for sale on mortgagor pay 
iDg the mortgage amount 

0 3iBS 

(ill) Procedure aod principles 

O 34 R 8 N 2 4 
(n ) When may be passed in favour of defen 
daut 10 a suit for foreclosure 0 34 R 3 


(i) Whether lies after failure to execute 

previous tedempiion decree S 11 N 40 

(ii) When barred SUN 116 

(ill) Where preliminary decree m prior suit 

was allowed to become time barred 
without final decree being passed 

S 47 N 34 

(d) Meaning of 0 34 B 7 N 13 , O 34 B 8 N 7 

(e) Payment of mortgage money nndei — Time 

for 0 34 B 7N 9 . O 34 B8 

(i) Extension of O 34 B 7 N 13 , 

O 34 B 8 N 7 

(a) Application for — To which Conrt 

to be made O 34 B 7 N 13 

(b) Power of Court O 34 B 7 

(c) Tune fixed by lower Court » de 

cree— Time if extended by dis 
missal of appeal from decree 

S38N5 

(d) If can be extended by executing 

Court S3SN8 

(e) Whether can bo extended 

8 148 N 3 


Mortgage — Redemption, decree for — Payment of 
mortgage money under— Time for — [Contd ) 

(u) Failure to pay within proper tirae — 
Effect— Procedure 0 31B7, 12 

OS4B8 

(a) Bights of mortgagee 0 34B7 
(in) [lixscellaneons) 

(а) Date for payment of mortgage 

money not fixed in decree— 
Which is date for payment 

S4SN10 

(б) Default of — What coDatitutes 

034R8N1 

(c) Limitation for 0 34 B 8 N S 

(d) Not fixed by decree— If tuna can 

be fixed by executing Court 

S39N8 

(e) Payment of mortgage money 

under preliminary decree— Tuna 
for payment 0 34 B 7 N 9 

if) Point up to which mortgagor is 
entitled to pay and redeem 

0 34 R 5, 8 

(3) Provision fixing period of payment 
— Omission of — Amendment 

S152N3 

[h) Redemption— Decree for— Sale of 
mortgaged property on nefanlt 
of mortgagor to pay within tioe 
allowed— Bight of mortgagor to 
pay subsenuently and redeem 

0S1B8 


(1) Redemption— Preliminary decree 
for— Amount payable 
Time for payment 0 34 Hi 

(f) (2/iscrlfawcous) . 

(i) Payment under, into Court— Amount 

lapsing to Governmentthroughfaiinre 

of mortgagee to take « i 

Court — Effect 0 34 R S N 

(u) Payment into Court— Notice to decree 
holder whether necessary 

021 R1 ^ 9 0 34 B3V4 
(ill) Payment into Court — Whether app 
cation by mortgagor nocossarf 

0 34 R 8 * 


(iv) Decree for— Redemption — 

pending appeal by mortgagee oec 
rity for restitution by 
Deposit by mortgagor in Court 
tbar can be accepted as gh 4 

(v) Payment by 

by him of amount deposited o* 

„1I m Ooutt-EllMl O’* ““3, 

(vi) To whom to be mads O 34 R 
(e) Prelunioary decrco 

(1) Applicability of provisions ss^to^ 

(u) Form and contents and 

(a) Changes introduced by 
mentsof 1920 

(ill) For sale— Nature of-Executabih‘^^^ j 

r\ 01 14 7 N 3 

(It) What la 0 34R 

(h) Right of mortgagor on payment^^ 14 7 
(1) Duty of mortgagoo ^ 
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MortskS^^Rcieciption decree for— Right ol mort* 
gagor 00 payment— {Con/iJ ) 

vn) ^ hetber aQccted by the fact that ha 
has attached m exccutioa against 
mortgagee the mortgage inonea depo 
sited bv himself lo Court to credit of 
mortgagee 0 3iR&N4 

(i) Rights of mortgagor under 

O 34 R T N 10 and 11* O 31 R 8 
(i) DeIlTcr^ of title deeds ordered — Default 
— Suit if lies for damages S 31 N 7 


Mortgage— Redemption, suit for— Bar of — {Conii ) 

(tu) Dismissal of— For failure to comply 
with order for persoual appearance — 
Whether bars subsci^uent suit for 
redemption O10R4N5 

(b) Su>peo£ 0 3tR8N3 

(t) Issue m such a suit — What is Sll N 40 

(c) Who can sue 

See ilortjaje — Hedemption, right of 


O 31 R 7 N 17 

(jt When miv I* passed 

(i) PlaiotifI with imperfect right it Insti 
tution of suit— Right perfected subse 
qucallj hut before hearinR—Power of 
Court to decree redemption 

O 31 R7 N 16 

—Redemption eilect of 

(a) Dutv of mortgagee on redemption to relrana 
for property to mortgagor free from the 
eneambrance 0 31 R 7 N 11 

(o) Mortgage— With possession — Discharge of 
mortgace— Mortgagee continuing in posses 
Sion— Liability of 034 RON! 

(c) ith possession— Bedemption of mortgage— 
Right of mortgaeor to restoration of posscs 
Sion 0 31 R 7 N 11, 0 3i R 8N4. 031B9 

(d) Right of mortgagor to possession on pay 

meet— bether and when mortgageomay 
be evicted before be has cut the crops sown 
bv him O 34 R 7 N 14 

— ^Redemption procedure for 

(a) Redemption— Suit for only remedy— Appli 
catiou DOC ptopec,r^°^^'^7 O 31 R 7 N 3 
— Redemption right of 

(a) Suit for— By purchaser of niuity of redomp 

tion — Whether niortgsgee can ()uetlioo 
adeiuacy of consideration for sale in 
favour of plaintiff O 34 B 7 N 10 

(b) Extent 0 31 ESN 4,5.7 

(c) Who can sue for— Person dismissed from 

mortgage snit on ground of his claiming a 
paramount title to the property 

034R1N5 

(d) Who can redeem O S4 B 7 N 18 

(i) attaching creditor, whether entitled to 
redeem S C4 N S 

— Redomptiou, snit for 
(a] Bar of 

(i) Whether bar to suit for ejectment 

S tl N 40 

(ii) Several suits for redemption of same 

mortgage, whether maintainable 

SUN 40 

(ill) When barred by previous suit in rela 
tioD to the mortgage S 11 N 40 

(iv) Whether barred by prior suit for eject 

ment SUN 40 

(v) Whether barred by prior suit for pos 

session by mortgagee S 11 N 40 

(vi) Dismissal of, ior detauU— Whether 
fresh suit for redemption barred 

O9R0N5 


(ii) Domnl of mortgage by defendant — 
Procedure O 34 R 7 N 3 

(ill) Final decree for sale or foreclosure — 
When to be passed O 34 R 8 N 6 

(iv) Frame of 0 2 R 1 N 3 

(v) Person claiming right of redemption m 

opposition of plaintia— Whether pro- 
per party to suit 0 34R1N5 

(vj) Sale, dual decree for— When can be 
passed 0 34 B 8 

(rii) \ aluation for jurisdiction- How made 
SOON 18 

•'—Bemodiea of mortgagee 034B4N3 

(a) In various classes of mortgage 

0 34 B7N13, 0S1R8 
Rights and liabilities of parties 

(a) To waive hie lieu on mortgaged property 

S73N6 

(b) Mortgagor not entitled to set up againet 

mortgagee encumbrance created by himself 
0 84B15N7 

(c) Rents and piodts of mortgaged properties— 

Right of mortgagee to pteUteoce in respect 
of euch rents and profits 0 40 R 1 N 4 

(d) Waiver of mortgage right by mortgagee 

S73N1S 

(c) When decision against one binds the other 
S 11 N 55 


—“Sale, decree for 
(a) Effoct of 

(i) Extinguishment of security 


(b) Extension of time for payment under 

O 34 R 4 N 8 

(i) Bight of mortgagos to pay after data 

fixed tor payment O 34 B 4 K 8 

(ii) Time— Enlargement o4 O 34 R 5 N IS 
(m) Time, whether on hO Mrtended 

8 148 N 2 

(c) Final decree 

(i) Application iMf to vUeh Conrttobe 
made 034B5N9 


(ii) Enforcemena 

(n) By smanawt O 84 B 6 N 20 
{b)Mode«( 034B5N32 

(ui) Form and oOBtopti 0 84 B ft K 7 
(n) SpeeUMdan ^ mertfefwl pro- 
partjf)ft4ieqiat— Whether neoea- 
aery OS4B3KT 
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•Igage— Sile iJocrce lor— Fiinl decree — vCoiiMl 

(i\) Modificatiou of prelinunare decree, 
effect of 

(n) Procedure to be followed with 
regard to finaldecroe 

0 31BSN6 

(v) >.ecessitj- for O 31 R 5 h 4 

(n) Before ciccutiou O 34 B 5 h 4 

(%i) Notice to judgment debtor before pas- 
sing decree — Whether iiece!><:ar\ 

O 34 B 5 N 11 

{mO Power to go behind — When passing 

0 34 B5N8 


Mortgage— Sile, decree for— Time for payment cade 
— [Contd } 

(ill) Sale — Final decree for — Whether there 
after mortgagor has right of redemi 
tion 0 34 R SN 

(i) What IS 

(i) Decree declaring sum due as to t 

charge on mortgaged property 

0 34 E6h 

(ii) Decree for mouej which creatca 

charge on immovable property 

® n Of T{ i N 


(viii) Procedure 

In) Applicable to proceedings 

034 BaN29 

(h) Legislative changes as to 

(i) Introduced b> the amend 
mentsoll329 031R5N1 
(u) DiQeronco in procedaro under | 
Transfer of Property Vetand 
under Code 0 34 B 5 N 1 
(iv) Proceedings for 

(rt) \pplicaiioa for— Ilejui'ites 

O 34 B o N 10 
(fi) Compromiso 0 23 R4N3 

tx) Final decree— W hen can bo pac-.ed 

mortgagee is entitled to 
apply O 31 R o N 4 

(f>) Whether can bo passed pending 
appeal from preliminary decree 

Of4B5NC , 

(xi) W ho can apply for 0 34 R5N4 10 ' 
(o) Bepresentatiie of decreo holder 

S 146N 5 ! 

(h) Wbelbor and when mortgagor I 
himself can apply O 34 R 8 N C ' 
(an) [Uitc(Ua7ieou!) 1 

(a) Final decree for sale — Vpplicabi 
lity of provisions as to 

O 34 B 5 N 3 
{b) Final decree for sale — Fiorceding 
on — Whether injunction can bo 
issued rest raining mortgagor from 
receiving income of properly 

O 34 B 5 N 22 

(c) Preliminary and final decrees— 
Only one final decree to bo passed 
O 34 B 5 N 6 

(d) Form and contents O 34 B 4 N 6 


amount — Right of mortgagor — To re 
demption on O 34 B 5 

(g) Preliminary decree 

(i) Esecutibility O34R5N20 

(ii) Form and contents O 34 B 4 N 5 

(h) Time for payment under 

0 34 B4N5.034B5 
(0 Point up to which mortgagor IS entitled 
to pay and redeem O 34 B 5 N 13 
(ii) Deposit of mortgage money under — 
Time for deposit O 34 B 5 N 12 


osi’rum 

(is) Decree authorising decree holder t 
enforce decree bv sale ofimmovcabl 
property OSlRlh’ 

(\) \V bether decree authorisiog realisatio 
by sale i« necossarilv a decree for sal 
^ 0 34 R52. 

(]) When can bo passed 

fi) In salt lor redemption ,^ii . 

In) l-oreclosure— Suit for — Power of Cou 
to decree sale in such suit 

031R7N 12,084R*1< 
(m) Sale-Decree for— Passing otT“*o' 
for redemption 0 3*» 

— Sale of mortgaged ptopertv, procedure for 

(a) Ncccsila of suit for »ale-Lefore sale can h 
held in enlorcemeut of claim 

lb) 0%etwise than in suit on 

(c) Otherwise than m suit on 

buion of such sale-Whether applies t 
issiguee of a decree from j: 

(d) Otherwise than V? suit for sale "f 

of— Ssopeof U34»l» 

Sale, suit for ko-e^aitfo 

(a) Vs on simple mortgage whether bars so 

possession as on usufructuary ji 

{b)Rar bv-Priot suit for 

under mortgage— Scope and llNl* 

(c) Difference in procedure under the Code an^ 

under Transfer of Property g 4 M 1 

(d) Power of Court to adjust eijuiti^ 34 B 4 R ■ 

(e) W hetber succession certificate I3 

(f) \\ ho can sue for sale 

Sale under decree m suit relating t'’ i 

(a) Adjournment of varwiid of b* 

(i) To enable decree debt t®, 

’ raising monav by prnale trans^J^ gj 

111) To enable judgment debtor to rs 

money by private ahen^‘‘°“,. n 4 ^ ® 

O2lE83N 10.034R*'^^ 

(b) EssBntials-Whether Production 

tract from Collector s register^ ^ 7*^3^ 
(e) Attachment O 31 

0 21 B 54 N 1, O 84 B 5 
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Mortg«ce~-SaIe uader d(?crce in suit relating to mort t 

gage-KConM ) I 

(d) tnction purchaser, position rights ^nd 
liabilities of 

(i) If reprc«^ntati\e of judgment debtor or . 

decree bolder S47N19 I 

(ill Liabiliiv for Ciovernment revenue on 
whom lies O 3f R 5 If 19 

(ml Rights of 031 R5K19 I 

(e) Claims and objestinns luxcatigation of — 

Rrovtsions appUcabla O 21 R 53 Nil 

(f) Court which can sell I 

(i) Transfer of jurisdiction subsoincnt to | 
decree S 37 N 5 | 

(glEffe-tof 031R5N19 

(i| Right of mortgagor to redeem there 
alter 0 3in8N4 

(h) Order In srhicb properties should be sold 

O 31 R 4 N 10 

(i) Decree firing tho order — Fzecutiog 

Court whether can impose conditions 
on the order S 47 N 46 

(ii) Executing Court to fix order 

O2lR'>0N27 

(ill) Order as to whether under S 47 

S 47 N 7l» 

(iv) Power of Court to direct (he order— 

Power of executing Court to change 
order laid down id decree S 38 N 8 

(v) Power of Court to regulate 

031R4N10. 0 3IR5N17 
(n) Power of executing Court to determine 
order 0 31RC6N23 

(i| Private alienation of mortgaged propertf 
(OPriTAte alienatiou to pajr oB decree 
debt bv permusiou o( Court— Wbe 
ther permissible 0 31 R 83 N 10 

(ii) Whether mortgagor can be allowed ad* 
journmest o( tale to enable htm to 
raise moner bv private alienation 

O 31 R 4 N 8 

(j) Property in hands of receiver, sale of 

(i) Whether leave of Court necessary for 
sale 010R1N30 

(k) Property that can be sold 0 31 R 5 N 20 

(i) Contention by judgment debtor that 

property sought to be proceeded 
against IS not the same as the one 
directed to be sold— Burden of proof 
to show what property is to be sold 

O 34 B 5 N 17 

(ii) Objection that property is not liable to 

sale if can bo raised in czeontion 

S^N8 

(l) Purchase by mortgagee himself 

(i) Amount for which he is bound to give 
credit 0 31RGN19. 031BCN10 
(li) Whether be can set up the mortgage 
against subsequent purchasers 

O 31 B 5 N 19 

(m) Right of mortgagor to pay mortgage money 

subsequently O 31 It 5 

(i) Bale— Under decree on— Confirmation 

—Bight of mortgagor to pay and re- 
deem before confirmation 0 31145 

(ii) Payment by mortgagor — Before con 

firmation of sale — Amount to be 
deposited by him — What is O 34 B S 
C. P. C. 434 & 435 


Mortgage— Sale under decree in suit relating to mort- 
gaga— Right of mortgagor to pay mortgage money 
subsequently- (Coiifd ) 

(ill) Payment by mortgagor b'fore confirma- 
tion— Rights of auction purchaser 

OS4B5 

(n) Sale proceeds, disbursement of B 73; 

0 31 R4 N6, 0 34 R 5 

(i) Expenses of sale, deduction from sale 

proceeds O 31 R 4 

(ii) Jloda of S 73 N 17, 0 31 B 13 N 2 
(ill) Rights of unsecured creditor 

0 31 R 13 N 4 

(o) Sale of properties not covered by mortgage 

(i) Right of mortgagor to resist suit for 

possession by purchaser 0 21 R 92 N 6 

(ii) Right of mortgagor to sue for recovery 

of snch properties from the mortgagee 
purchaser 0 21 R 92 N 5 

(p) Setting aside of 

(i) Declaration in separata suit that decree 
and sale are not binding on the de- 
fendants— Auction-purchaser deprived 
of property— Dis rights and remedies 
, 0 21Ra3N4 

(u) Mortgagor's right to set aside sale by 
deposit 0 34B4N8 

(ill) Sale on default of payment witbm dua 
time— Setting aside of sale on mott- 
gagot paying eubsequently before con- 
fltmatioo of sale— Bights of purchaser 
. OSIBS 

(iv) Setting aside on deposit— Ipplioability 
of provisions 0 91R89N3* 

<v) Setting aside on ground of judgment- 
debtor not having saleable interest— 
Whether sale can be set aside in exeeu- 
tion S47N61 

(q) Stoppage of 

(i) By deposit of debt and costs 

0 21 R 69 N 11 
(u) Whether sale can be etopped as soon 
as the mortgage amount has been 
realised S73N17 

(r) Successive sales under different decrees 

(i) Priority of title how determined 

S 65 N 11 

(e) Validity of sale 

(i) Failure to give notice to show causa 
against execution under 0 21 R. 22 

(t)W . 


gagot ” 0 31 R 5 N 19 

(u) When can be ordered 

(i) Power of Court to order sale in suit for 
foreclosure O 34 R 4 N 9 

’ S ecurity bond 

(a) For due performance of decree — Enforce- 

ment— Mode of 0 20 RUN 11 

(b) Oivcnto Court— Registration, whether neces- 

sary 0 41 B 5 N 11 

(c) Mode of enforcement O 45 R 15 N 10 

(d) Property given as security — Mode of enforce- 

ment of security whether summary proce- 
dure applies SI45N 



3466 


General I^DEX 


Mortgage — Security bond — [CoMd ) 

(e] Property given as security m security boud 
— Mode of enforcing tbe bond 0 34 R 14 If 4 
{OS’ ' ■ ’ 


led in favour of Court 8145 If 8 

Security, extent of 

(a) Wbetlier it extends also to interest 

034 R 2 NS 

(b) To rents and profits of mortgaged property 

O 40 R 1 N 1 I 

Sub mortgage . 

(a) Eights and liabilities m respect of 

0 34 B 1 N a. O 34 R 2 N 14 | 

(b) Sub Mortgagee — lYbcn necessary part) to 

suit on main mortgago O 34 R I N 9 

(c) Sub-mortgageo joined as part) to euit for 

redemption of mam mortgage— Decree lu 
suit — Contents of — Provision for discbargo 
of sub mortgage O 3t R 7 N 4 ' 

(d) Suit on sub-mortgage— Necessarr parties 

O 34 R 1 N 0 I 

• Subrogation 

(a) Purchase at sale under mortgage decree — i 
rarehasor, whether acquires mortgagee's | 
rights b) sulrogatiOD S 47 N 19 i 

fb] Purchase of mortgaged properly pending j 
attachment thereon— Purchaser paying ofl 
mortgage is entitled to stand in shoes of | 
mortgagee 8 61 Nil , 

'c)E 


(d) Second mortgagee defendant paying oQ first 

mortgagee decree holder — Wbolher repre* 1 
eentativo of decree'holder S47N17 

(e) Third party pa) mg off mortgagee decree* I 

holder— Bights of such third patty— Ques * 
tion as to whether falls under S 47 

S 47 N 7U 


Substitution of security 

(a) Acquisition under Land Acquisition Vet of 

mortgaged properta— Remedy of mortgageo 
O 34 R C N 10 

(b) Mortgaged property conversion into cash— 

Transfer of mortgage right to cash— En 
forcement of right of mortgagee — Mode of 
S 73 N 16 

(c) Of share lu Hindu joint family property — 

Effect of subsequent partition — Transfer of 
rights to share allotted to mortgagor 

0 34 B6N 17 

(d) Transformation of — Mortgaged property — 

Power of Court to suitably modify decree 
ID enforcement of mortgage O 34 B 4 N 7 

(e) Mortgaged property — Sale of — For arrears of 

revenue or rent— Bight of mortgagee m 
respect of the fund which represents tbe 
mortgaged property O 31 B 4 N 7 

(i) Substitution of mortgaged property — Trans 
fer of mortgagee’s right— Enforcement of 
rights— Mode of S73N16 

(g) Transformation of mortgaged property — 
Transfer of mortgagee s right of snbsUtated 
property — Vcquisitlon under Land Acqnui 
tion Act of mortgaged property — Transfer j 
of right of mortgage to compensation I 
money O 34 R 3 N 17 


Mortgage- (Confd ) 

Suit relating to 0 54 

(a) Court foe 

. . Court jee — butt relatuig lomorlja}/ 

io/Firm — Suit against — Service of process or 
whom to bo made O30E3Nf 

(c) Frame of 02 BlNf 

(i) Suit for sale or redemption— Cau^e ol 
action, joinder of — Whether prayer 
for being put in possession may beio 
eluded in suit 02Hi 

(d) Maintainability 

(i) Suit on — Lease to mortgagor by niort 
gagea with possession — First suit for 
rent and second suit for principal— 
■Vlaintainabilitj O2E2NI0 

{ii) Suit to enforce, whether precluded by 
prior suit for ejectment of mortgagee 
Sll N 40 

(ui) M hen suit is barred b) previous suit 
relating to mortgage SI1N40 

(c) Nature of 

{i} Suit oil— Whether suit for mouev 

S15N11. O8R0N3 

(0 Parties 

(i) Vddition of— Rower of Court 

OS4BlN2t 

(ii) Changes in law at to dutmetioa Nt 

ween — Rule under Code and that 
under T P Vet OSiRl'^^ 

(ill) Joinder 

(n) Rules in 0 34 R 1 whether pro 
liibit joinder of an) party 

0 33 R 1 *■ 

iM Scope and object of Buie 

(iv) Misjoinder— Effect 0 SIR 12^2* 

(v) Necessary aud proper parties _ ,, 

031R1N56" ‘ 


{n) Instances 

(i) Kanoni trausaLtious . 

(n) Landlord of mortgaged pr® 
petty 0 3tBlN>' 

{»n) Lessee of mortgaged pro 
perty 034 B1N15 

(n) Mahomedau co heirs 

034B12^1^ 

(t) Necessary patties who are 
suit in respect of ptope” 
vested in trustee executor 
or administrator — Seoes 
Claries, whether 
parties 0 


(ri) Receiver m insolveacv 
niortgigor or mortgagee 

031BlSl< 

(m) Suit against eiccutors, * 
ministrator of trustee , 

0 31 RI'.' 
{tw)Suit by or against-B‘“^; 
joint famil) 0 34 B 1 ’ j 
(i*-) Suit by or against 

family governed b> - 

maryJaw under which s 

IS entitled to only r® . , 
«ionary right 034BV^ 
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Morlg*ge— bail rel klius to— Pattic>“Nc e^<t.io 'nd 
proper pirlics— {C ohJ f ) 

ineod*) | 

(«) LxceptioDi to the rale that . 
all jcr'^oii^ lutciestcd lO I 
tbo mortgage security or m ' 
tbo right of rodemptxw | 
must 1x1 luadd {urties 

O 31 B 1 X 4 I 
(ill PersonH lutarcsted 111 mort I 
gago fceurilv or right of | 
ridcmi lion meauingot 

OaiRlNtf 

tm) Princii Ic^ O 31 B 1 N 1 I 
(ii) Whether tho tact that | 
plamtin has uo notice of 
the interest of a certain 
person to (he subject mat | 
ter on tho suit exempt# 
him from zaabing him n 
pirty 0 31 B 1 N S , 

i> I Who are ueces:>ary and pro 
per parties 

O 31 R t N 5 to IS 
(>i) Non joinder cdotlol 03lRlNl‘f 
Objection as to uon joinder — 
hen to ho rai'cd 0 I B 13 N 3 
(xii) Same person as plaiulifl aod defendant 
O 31 R I X 2<? 

(t) Procedure 

(>) Apulical Uit) of I ngluh Practice 

031 BIN 1 

(u) Diatloctiou liot'rcea icoccduro under 
Code and tlie old procoduro under 
T P Act 031 B INI 

(ill) Sloitgage suits ou the original side of 
tho High Court 0 31 It INI 

(b)bi.opeof 0 31B3K3 

(i) Splitting of claims -lod reliefs, rule against 

O ; R 2 N 10, 18 

(j] Valuation 

(0 Mode of S 15 Nil 

Tender of mortgage money 

(a) Befusal—PlJect— Subsequent relations bet* 
Ween the parties— Natuie of O 31 It 7 N 4 
Title deeds 

(a) Final decree for redemption in suit for fore 
closure— Bight of mortgagoc to return oC 
title deeds — Or compensation on payment 
of mortgage money O 31 It 3 N 10 

fb) Foreclosure— Decree lor — Mortgagor s right 
to return of title deeds on payment of de- 
tree amount 0 31 B 3 N 10 

(c) Decree on — lor sale— Payment by mortga- 

gor under decree— Bights of mortgagor on 
such payment — Bight to return of docn 
ments relating to property O 31 R 5 N 15 

(d) Suit on— Payment by mortgagor nndar de 

cree— Ills right to return of title deeds 

0 31 R 7 N 10 

(e) Bedomptiofl — Lffect — Bight of mortgagor — 

To return of title deeds O 31 B 8 N 10, 
0 31 B 5 N 15, 10, 0 31 R 7 N 10. 16 
{() lledotnptioD, decree for — Dehsory of title 
deeds ordered— Default— M hotter execut- 
ing Court can award damages in alterna 
tive S 51 N 7 

(g) Compcosation for loss of title deeds right to 
— Fnforcement of— Jlode of O 31 R 3 N 10 


Mortgage— [Co ild ) 

^Turn of worship, mortgage of— Right of mortga 

gca 0 31 R 2 N 20 

— Usufructuary mortgage 

(n) Remedies of mortgagee 

0 31 B 7 N 12, 0 31 U 8 

(i) Satu of mortgaged property — When 

permissible in cuforcement of mort 
gago O 34 E 14 N 11 

(ii) Suit by mortgagee for possession — 

Whether decree for return of mort 
gaga money can be passed O 7 R 7 N 2 
(lit) Whether and when can sue for mort 


(h) R „ 

0 2IR46N4 

(c) Rights and liabilities of morlgageo 

0 31R2N13 

(i) Inteiest— Deduction of, from income 
of property 0 31 R 11 N 2 

(ii) Uemamiug ju possession till be has 
been paid in full 0 34 R 8 N 4 

Moveable Property 
Decree for 

hM Drercr— Afoirnble f/oyerly, for 

Decree for deJirery oi—ior porWon ot property 

—Loss of— Subsequent to decree— Whether de 
crcecanbo modified by insertion of order to 
pay value of property lost 0 20 R 10 N 2 

—Decree for specific moveable property — Meaning 
ot 0 21R81N8 

——Meaning of S 2 (18) 

(a) Agricultural produce 0 21 R 44 N 1 

(b) Money, whether znoveaUe property 

O M Tt 31 N 2 

(c) Mortgage debt 0 21 R 46 N 4 

(d) Standing crop-, 0 21 R 44 N 2 

(e) Wife whether chattel 0 21 R 82 N 4 

— Mortgage debt whether ts moveable property for 

purposes of execution 0 21 R lb N 4 

— Sale— 'Vhelher gives tiso to right of pre emption 
0 20 BUN 2 

-Spocific moveable — Moauiug of— ‘'foney 

0 21 R 31 N 2 

Spocifio moveallo property what is 

Suit for 

(a) Belief that can be asked for i 

such suit 

(b) Valuo of property to ho givei. _ . 

aery cannot bo had~~^Iode of valuing the 
property 0 20 R 10 N 2 

(c) What IS 0 20R10N1 

(d) When lies 0 21B31N2 

What is — Money decree 0 21R78N3 

Mubanamadan co heirs 

— Dccrco against some vvbcthcr binds all S 52 N 5 
■ Mortgage suit— Parties O 31 R 1 N 11 

Purchaser from — Liability of — To l>o proceeded 

against in execution of decree against the or p 
nal owner S 3N !;> 

Suit by or against— Bepcesentatne sa t — i 

behalf of ot against Muhammadan < > — 
Principles vV i ; X ;» 

Mubaramadan Law 
Principle of, not 


0 20U10N1 

r granted m 
0 20 R 10 N 1 
where doll 
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Muhammadan Widow 

■ Dower — Right of Muhammadan widow to be m 

possession ponding payment of doner — Right to 
attach property m hands of widow SCO If 6 
*■^—8011 by — Dower — Whether bars sait for doclara 
tiOQ of hor right to possess husband s estate for 
life in accordance with the local custom 

0 2 R 2 N SC 

Right to dower 

See Douer 

Mukbtear 

See Legal praelthoner 
Multifanousness 

Meaning of 01 RON 4 

Procedure — Remedy for O 3 R 3 N 14 

Municipality 

• Jurisdiction of in certain matters — Cmi Coutls’ 

power to interfere S 9 N 53 

Suit against 

(a} lies judicata S 11 N C7 

(b) TwQ months notice whether necessary 

S80N7 

(c) Whether mdiridual tax payer can sue lor 

injunction restraining municipality from 
misapplying funds O 1 R 8 N 6 

—Suit by— Insertion of Qhaitman’s name also as 
plaintiff— Effect S 00 N 5 

—Suit by or against — Gorernmeat whether neces 
aary or proper party 0 1 R 10 N 25 

—When cml Court can interfere with action of 
municipality SON 50 

Native Prince 
See Prince 
Native State 

Court in decree of — Execution of, in British 
India S 44 and Notes 

'■^Coatt in decree of made capable of esecntion 
in British India by Gorernmont notification — 
Whether suit lies on such (oroigu judgment 
b4lN4 

Court in — Transfer of Bntish Indian decree to 

such Court for execution — When permissible 
S 45 and Notes 

Nazir 

Responsibility of — For seiTico 0! summons 

05R9N5 

Negotiable Instrument 

See also Promissory note 

Attachment — Mode of O 21 R SI 

— ^BiUof exchange 

(a) Parties — Inability — Limitation, expiry of 

against acceptor — Liability of drawer 

01 B10N23 

(b) Suit to enforce — Whether pleading should 

specify consideration lor the bill O C R 13 
— Cheque 

(a) Issue of — Effect — Whether it constitutes 

payment before it is cashed O 21 R 4G N G 

(b) Lost cheque— Suit on— Necessary and proper 

parties O 1 R 10 N 23 

(c) Payment by — Whether debt discharged 

before cheque is cashed O 21 B 48 N C 

■ ' Dishonour of 

(a) Bill of exchange or promissory note — ^Noting 
for non acceptance — Expenses of — Recorery 
of — Applicability of summary 'procedure 

037 B 6 

' Enforcement of — Mode of O 37 B 2 N 2 


Negotiable Instrument — {Conld) 

—Interest allowable on S3IN9 

—Lost negotiable instrument— Suit on— Procedure 
07B16 

Meaningof 0 37R2N9 

—Suit on — Jurisdiction 0 31R1N2 3 

(a) Nature of— Whether suit for money 

0 8 R 6 N 3 

(b) Original cause of action 

lO Right to claim in alternative, decree 
on original consideration 0 7 R 7 R 3 
(u) Whether creates cause of action di> 
tinct from original debt 0 2 R 2 h 


031 


0 37B2 


(d) Summary suit 

(t) Appearance of defendant 
(11) Conversion into ordinary suit 

O 37 Jt7Nl 
0 87B2 


I adopt summary pro 
0S7B1 


(ill) Costs 

fiv) Courts which c 
cedure 

(а) Lahore High Court-Power of ta 

male rules ® ^ 5 

(б) Small Cause Court 0 37 B 1 « 3 

(f) Decree in OS7B3 

(«) Setting aside — Power of Ooatl 
to set aside decree in speaalw 

curostances 0 37 B 4 

(t) Whether decree amoont can be 
ordered to be paiduim*talmeBt» 
037R2'7S 

(m) Defence So 

(a) Procedure 0 37R2 

(\ii) Interest— To be allowed toplsintm ^ ^ 

(xiii) Leave to defend 037B2N5 7 

(a) Application fot-Tun^for ^ ^ ^ ^ 

(b) Defendant not hanng obUiusd 

leave to defend suit -Whether 

exempt from arrest while att 

mg Court m connexion wtbsB>| 

(c) Deposit of money ** 

obtaining leave to 3 y 3 

(d) Grant of, subject to terms 037B^ 

(e) Ground for — Defendant cl^j 

compensation for ic\ i 2 

before judgment S95* . 

{J) Power of Court to ,{^,5 

leave even after decree by*® _ . 
t.lis dfirree ® ._fnr 

-Nccess tyi°' 


aside the decree 
[g) Suit against firm - 

obtaining leave for ^ 3 ^ 5 

(ft) When granted condiMonsHy 

0 37 n “ ^ j 

(t) When refused O 3^ a i 

(;} When to be granted ^ v i 


(;) When to be grantea " , ,, ] 
(ft) When to be granted 0 37 1 . 

37 Bf J, • 


(ix) Procedure , ^ 0 37 ^ g t 

(а) Institution— Mode of ..iiiU® 

(б) Power of Court to order neg , 
instrument to be 


Court 
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Negotikbte Intlrutnent — Suit ou junsdictiou— Sum 
mat) suit— rtoccdme— (CoiUJ ) 

Prod 0$ aMtsMionsin i>Vavnt "slien 
mar be di { ii«ed 

0 37 R 2 N 5 

(x} bummons 

(i)bomol 037R2N3 

(fc) SerMCo of— MoJo of 037R2N3 


Notice 

• Abs-cnee ot 

(a) 


order without uotico — lobercnt 


c to rectify S151N6 

(b) IteTuioa S115N12 

lor setting aside « pirii decree 09K11 

Form of— Notice to be m wriluig S 112 | 

■ Geoeral principle d giring notice O liaR2>l 3 

Manner o| giring notice — Notice not given In I 

prescribed mauner — LOect — \\ bethci revision I 
lies S ns K 1C 

—^Notice to admit ' 

i>ct 

Notice to produce documents 

Are Doe tment-'-Production a/ j 

—Of application to set aside dietnistal of suit on 
pUintiS s failure to furnuU security lor costs 

O 2» B 2 

— lostitutioQ of representative suit to persons 
interested lu suit 0 1 R S N 1C 

-—Of Privy Counert appeal— iJotice to respondent 

048B3N2 3 

—-Personal decree agaiast mortgagoc— In mortgage 
suit—Neeessity lot 0 3* R 6 N 19 

—Service of 

(a) Mode of— Pouer of Sigh Court to maVe Rules 

as to S 123 

(b) 27oliceof date fixed foe settlement oi sale 

proclamation— Service— ^laanet ol 

02iaCCN5 

(c) Service fay Post— Postage etc— Levy of 8143 
Id) Service by Post— Power of High Court to 

S128 
tor order lor 
e , of subject 

„ p „ O 39 R 8 

To opposite party before making order for deten 

tion, preservation and inspection etc of subject 
maVlet ci suit O 39 R 7 R 3 

— . Tf3 caret r — Delofa ealoictag ir» Itibilrij in ezecs 

tion S145Rli 

Nuisance 

— Injunction lestiaming O 39 R 2 N 4 

- Public nuisance 

Ste Pu6/»c nutsorice 

Oath 

Agreement to ha hound 

(a) By oath of opposite p^rty— Who can enter 

into such agreement— Agent under power of 
attorney O 3 R 3 N 3 

(b) Oath of opposite party whether amounts to 

compiora se O23R3N10 

(c) Oath of third person — Decieo based oa such 
statement— Whether compromise decree 

S 96 N 15 

-^Agreement to take oath — Eflect— Whether com 
promise ot suit 0 23 B 3 R 10 

•; — Ofler to lo bound by oath of opposite party — 
Applicability ot procedure to aibitration pro 
ceedings Sch 2 P G R l, Sch 2 P IS N 8 


Oath— 

Offer to be bound by oath of opposite party— Re 

cognwed agent il can ofler oa behalf ol a party 

O 3 R 2 N 2 

■ -—On allidavit— Who can adminutcr oath S 139 
•——Parties agreeing to abide by oath to bo taken in 
particular manner— Court adjourning and fixing 
date for oath to be taken— Oath not taken on 
that date— Whether 0 17, R 3 applies 

017B3N£. 

- Who can administer — Arbitrators Sch 2 P G N 1 

Oaths Act 

- Oath Under— Refusal to administer oath — Pro- 

ceedings whether vitiated S 90 R 5 

Proceedings under— f?et ju henta doctrine of — 

Applicability S 11 R 23 

Obiter dicta 

Whether res judieata S ll N 12 

Occupancy Holding 

- T ransfer by judgment debtor ot uotransferabla 

occupancy holding — Position of transferee 

S 47 N 21 

——Transfer of— Validity S 60 N fi 

Offica 

—Hereditary office right to, whether imraoveabJa 
property S 10 N 4 

kieaoiog of S 9 N SS 

—Religious office— Suit relatiog to— Mai&taiuahilily 
SON 43 

—Right to— Personal office— Survival of right to 
legal represeaUtivei 0 22 R 1 R 8 

—Bight to— Reference to arbitration— Validity 

Sch 2 P 21 R 5 

Sale ef-Compromise decree for sale— kalidity of 
decree S 83 R 8 

Suit for— Maintainability S9RSS 

OfRoial Aesignce 

-Whether Publio Officer S 2 (17) Rotes 

Official Liquidator 

Decree against— Binding on whom S II R C7 

I —“Whether can he required to file affidavit of docu 
roents 0 11 B 12 13N23 

Official Receiver 

• Costs decreed against — Official Receiver personally 

liable S 47 N 77 

I Suit against— When twomonths notice not neees 

sary 8 60 N 5 

• Whether Public Officer S 2 (17) Rotes 

Ofi'ciai Referee 

Sale by, in partnership suit— Por purpose of 

reatizing assets ot partnership— Whether can be 
set aside on deposit O 21 R 69 R S 

Official Trustee 

Property in the hands of—Attachment— Mode of 

0 21R52N2 

— — Suit against— Principles and notice S 60 R 3 5 

Order 

- - Appeal from 

I (a) Cross objection m 0 41 R 22 N 3 

' tb) Procedure applicable— Power to stay execu 

tiOD or require security O 41 R 8 

(c) Secttiity foe costs— It can be requited 

O 41 R ION2 

(d) What are appealable 0 43 R 1 

(e) Whether objection can be raised to inter 

locutory orders S 105 R 
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Ordei — (Coitlil ) 


3n of 
to Ls 


S 48 H 13 
I procecdiBgs 
AMBoant to 
D 3 4817 7 
. X. cwy 0-0B3U5 
— “Djsobedieucc of~Contcmp6 of Court—l'ower to 
puuisli and procedure S 151 NIC 

-Dravving up oi— Sla> oi ^ Power to sta\ — In 

hercat power S 151 N I 

Execution of— Proviiioiis ‘ipplicallo 3 3G 

See £.xecu(t('ii 
Final order 

(a) Meaaiog o! O 45 R 1 N 1 

(b) For purposes of Privy Council \ppeal 

See Frv V Council A} pent 
(e) ^ arialion— Modes of S 152 "N 2 

Form of— To be in writing S 142 

Meaning of b 2 (2) N ** S 3 (14) 

Operation of— Susiension of — Inherent power of 

Court S151N1 

•— Ptjment of moaor under— Mode of— Provisions 
appheablo 0 21 R1N3 

— — Ecversal of— Lllcct— On dependent orders 

SHINC 


Setting aside of 

(a) Inliereot ponci S 151 N 2 

(b) Order striking ofl objections of judgincut 

debtor for default— Order setting aside of— 
Inherent power S 151 N 2 

(c) Passed uudor misapircticosion of facts— In 

bereat power of Court to et aside sneh 
order O20R3N4 

•— Time fixed by — Fstension of 
See Time — gf 


Originating Summons 
—Moaning of 

Procedure by woj of — Power of 

provide foe 

Orissa Tenancy Act 

Decree under — Enforcement — 

S 4i 

O’," , ■ 


S123^ 4 
lligb Court to 
Sm(g) 

Vpplicability of 
S 17 3 


cii 

22 

• woiu ul81t5Nl 

Oudb Judicial Commissioner 

Judgment and decree — Duty of Court to pass— 

Applwabitty at S 5S S 33 N 1 

Oudh Rent Act 

-Notice under — Service— Mode of— Service by affix 

ture O 5 R 17 N 2 

Oudh Rules of Practice 

Rule i3 — Period fixed bj — Whetbei can !« eaten 

ded by Court S148N1 

Pardanashm Lady 

- --Exemption of — From personal appearance in 

Court S132N1 . 0 2CK1N3 

'-Examioahon of as witness— Place of exatoinatioa 
018B4N2 

— —Pauper suit by — Whether she should present ap 

plication for leave to sue ns pauper in person 

O 33 R 3 N S 

— Plerdings by verification of O 6 R 15 N 1 


Pardanashm Lady— {Confd ) 

— Service of summons on 

(a) Modoof 05R12N3 

(b) Power of Court to order service by posi 

where summons has been served ly 
turn on door 05B19h3 

(c) Whether can l«byafbsture on outer 

of bouse O 5 B 17 N t 

Women not fardauashin — Whether entitled te 

exemption from personal appearinco in Court 

Parsi Marriage and Divorce Act (15 of 186S) 

' -Decree for rostilntioii of conjugal rights uuder-" 
5Ioda of execution 0 21 R 3’ 'f 1 

Part performance 

tppficalility of doctrine to compromise of suit 

^ 0 23 B 3 N ’3 


Parties 
See alto 


Ipi cal 

J-ifCiihon — Parttet to A«<f 
represe/ilaliiet , 

liesjudicala — Parlies and tepres/t 
Iddiliou of 


0 1 B 10 N »■> 

(ul)Ncce»‘an on addition of 

(iv) W hen to be made OlRfO 

(b) \pphcatioa to be added as party 

(i) Application by person to W adaca 
partv-When ho can be 

(n) Power to entertain v j 

stranger to bo made pnrty 

(c) Consent of plaintiff , .{ 

(OPJaiDtiff — Addition of— Consent o 


"Ol Bl0N3t 


undcrOlRs" “ 

l«) Discovery, addition of parly for f , 

Seeoho Discoiertr-Mditwno/iarliftP 

(i) W hethcr party can be added mcroiy 
purpose of getting discovery^ H i N IS 


fe) Effect pwl 

<i) Formal defendants at 3ato stag^* ,, j 

(ii) tdditiOD under 0 22 R. 19 

(ill) Borden of proof whether ^ifW j, jj 

fiv) When proceedings deemed to jo 

against the new defendant ^ 


Genfrvi. Inde\ 
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Parties— Additiou ol— Filed— (ContJ ) 

(t) \Mietber cvidcoco ilre&d> oa record 
can be used against patty added 

0 1 B ION 12 

(fa) lufacreiit power S 151 \ I J 0 41R20NS 
(i) Limitation 


tioQ of whether rcr}ulrcs consent of [‘crson 
added OIRIO 

(tu) Particular ca<CK 

(]) Gorernment when should bo added 

0 1 R 10 26 

(ii) Power of Court— tpplicahility to pro 
ccediDgs under Duorco tel 

O 1 B 10 N 10 

(111) Power of Court— Whether applies to 
^ad tcouisitjon proccedisga 

0 1 B ION 10 

(i\) Suit b) or against firm O 30 R 1 N 7 
(t) Suit tor injuDCtiou O 1 B 10 N 2$ 
{M)\Vben to be made— PUmliS a alleged 
acquisition of title from third parties 
net estabiuhod— Third parties whether 
to ho impleaded 01 B 10 N i 

(tii) W here special case is staled for deci 
Sion of Court by agreement of parlies 
036B5 

(Till) W ho mat lie added as parly— Various 
case. 01 R ION 23 


(n) Plaintifl, addition of 

(i) Power of Court 0 1 R 10 

(ii) When may be made 0 1B10N2to8 
(in) Who may be added as pUiDtifl — Wbe 

ther Court can add person who can 
not otigmall) hare been unpleaded 
under 0 IR 1 OlRlONlO 

(a) Power of Court O 1 R 10 

(i) DiaCinctiou between aud nghtot plain 

till at commencement of suit 

0 1 B 10 N 10 

(ii) Extent of O 1 B 10 N 10 11. 13 11. 31 
(in) Necessary part cs — Addition of 

O 1 U 10 

(it) Persons who ought to havo been joined 
as parties O 1 B 10 

(t) Persons whoso presence before Court is 
necessary for cflcctual and complete 
adjudication upou questions inaolved 
in suit— Power to add O 1 R 10 

(>]) Proper patties — Addition of O 1 B 10 

(tii) To add necessary and proper parties— 
Object of poiver O 1 B 10 N 10 

(Till) To add parlies on general principles 

0 IRION 11 


Parlies — Addition of— {Conf<f ) 

(r) Procedure 

(i) Defendant — Addition of— Service on 

new defendant of amended copies of 
summons and plaint O 1 R 10 

(ii) Application for— Necessity for 

O 1 R 10 N 12 

(ill) Application to be added as co plaintifl 
— W hethcr can be treated as applica 
tion under 0 22 R 10 0 1 B 10 N 12 
(it) Order of Court — Necessity for 

OlBlONll 

(i) Stage at which parties can be added 

0 1 R ION 11 32 

(i) By lower Court —After case is remanded 

to It in appeal O 11 B 20 N 1 

(ii) Mis joinder or non joinder— Objection 

as to— Rule that objection should be 
raised at earliest opportunity whether 
limits plaintifl s right to add parties 
01B13N1 

(ill) Point upto which parties can be added 
by the Court — AVfaetlier fresh parties 
can be added after preliminary decree 
O 34 R 5 N 20 

(iv) 1‘ower of Conct O 1 B 13 N 1 

(t) Right of plaiotiQ to add parties 

0 1 R 18 N 1 

(ti) W hether Court to which issues are re 
mitted by appellate Court can add 


(t) Suit by or against trustees oxocutors or ad 
ministrators 

(i) Beueficiancs when may be added 

0 SI B 1 N 3 

(u) Unnecessary parties, addition of— EQect 

0 2 R 3 K 15 

(v) Watching proceeding addition of party for 

— Legabty OlBlONll 

(w) (iftsceffaneous) 

0) Effect — Whether ill. matter of sub 
staotive right O 1 B 10 N 11 

(ii) Improper addition— What is 

O1B10N31 

(ill) I erson added on his own application — 
Distinction between bis position and 
that of one added witbont any appli 
cation by him O 1 B 10 N 12 

(it) Improper addition of— Remedy 

O 1 R ION 3J 

Addition pending Priry Council appeal 

Se4 Pi tiy CoUHCtlaiipe tl— Partus 

Addition or sabsdtution of 

(a) Costs, power to order, when allowiUg addi 
tion or substitution 0 1 R 10 N 5 


(b) Plaintiff — Addition or substitution of— 
Terms, imposition of when allowing addi 
tion or substitution O 1 R 10 N 6 


only at particular stages i 

0 1 B 10 N 12 I 

(q) I ower of Court to add suomolii I 

0 1 R 10 12 1 


(e) Wrong plaintifl — Substitution or addition of 
right plaintifl O 1 R 10 N 2 to 8 

(d) Stage at which may be made O 1 B 10 N t> 

(«) Terms — Imposition of — When allowing 
addition or substitution 0 1 R 10 N 6^ - 
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Parties — Addition or substitution o £ — {Goitd ) 

(f) When may bo made— Whether may bo made 


after matter has been referred to arbitration 

0 1 R 10 N 6 

(g) When ma> be made — Whether may be made 

in second appeal 0 1 B 10 N G 

(h) When may be made— Whether may be made 

just before decree is actually dravrn up 

01 BIONG 

— Appeal 

(a) Addition of parties 01 BIO Nil 

(i) I or purposes of cross objections 

0 41B22K22 

(ii) Inherent poner of appellate Court 
^ O41R20N2 

(ill) Pending appeal from decree 

01B10N32 

(iv) Power of appellate Court B 00 N 7 , 
, S 107 N IG 3G 0 41 R 33 N 10 

(b) Applicability of 0 1 to appeal 

O 1 Gen N 1 , O I R 1 N 2 10 

(c) Necessary and proper parties — Appeal against 

decree in suit for rent 01 R 10 N 20 

(d) Non joinder — Effect— Parties to appeal non 

joinder of 0 4iR20N10 

(e) Who 18 — Person in whose farour decree may 

hare been passed under 0 41 B 33 not 
withstanding his sot being a patty — 
Whether constructirely a patty to the 
appeal O41R33N10 

(f) Privy Council appeal 

(i) Addition cl parties — Before Privy 

Council 01 RIO Nil 

(ii) Court which can add — High Court 

power of ponding Pnry Council 
appeal O 43 R 13 N 12 

(g) Respondents addition of O41R20 

(0 Discretion of appellate Court— Con 
siderations goretning O41B20N4 

(h) Second appeal 

(i) Addition of parties m 0 1 R ION 11 

(a) Power of second appellate Coarl 
, S108N2 

(u) Substitution of patties in 

0 1 R 10 N 11 

(i) StukiDg out name of appellant 

, , ^ , 0 1 B 10 N 33 

(j) Snbstitution of — Power of appellate Court 

„ - „ S 107 N 16 

(k) Transposition of — Power of appellate Court 

S 107 N 16 

—Appearance of 

See also Appearance 

(a) Absence on date fixed lor argnment— Eflect 

S90N2 

(b) Non appearance of on adjourned hearing — 

0 9 whether applies 0 17B2N1 

(c) Rules as to 0 9 

(d) Several parties — Authority of one to appear 

for another O 1 R 12 

(e) Several plaiutifia or delendauts — One or 

more of them being authoiised by others to 
appear for them O 1 R 12 

—Arbitration proeeedmgs 

(a) Mis joinder and non joinder — Objection 

whether applies to arbitration proceedings 
01B9N8 

(b) Non joinder and mis joinder— Effect 

01B9N8 


Parties— [Co ltd ) 

Companion of party 

(a) Examination of at first hearing OlOBl 


Conduct of suit or defence 

(a) Numerous plaintiffs or defendants— Coodact 

of suit or defence — Power cf Court togne 
conduct to any of the patties OlRll 

(b) Several defendants — Right of one to defend 

on behalf of all 0 1 R 8 N 15 

Dead person 

(a) Suit by or against — Validity S H N 21 

0 IRION 49 

Death of party 

Ste alto Abatement, 

Dead person 

Judgment — Death of party before 
Legal representatne 

(a) Death after decree 

(i) Death of plamtill or defendant after 
decree— Effect 0 22 R 1 N 20 

0 22B3N2, 0'>2E4N2 

(b) Death alter heating and before judgment 

&52N 3,0 22BG* 

(c) Death pending Privy Council appeal 

See Prtvy Council appeal — Death of 
parties pending apieal 

(d) Dismissal for default 0 41 R if ^ ^ 

(i) Parties-' Restoration— Inbecent power 

S 161 N 6 

(e) Several plaintiffs or defeudsnts— Death of 


(i) Efiect— When suit can be proceeded 
with at iDstacce of or agairstsurv: 
r^r. 0 92 U 3 and Notes 

2 and notee 
lN4tol9 


* ' 0 22 B3 * 
(g) (Visceffaneoae) ^ . . . 

(i) Death alter decree— Effect— Bign* “ 


legal representative to benefit of decree 
® 0 23B1N6 


* *• 0 25B7hi 

(ill) Deceased person whether 
(njEHocl 

—Decree parties to . , . 

See also Decree — Who can claim benefit J 
decree 

Decree— On whom binding 

(a)Eindmg3in favour of strangers— Wbetser 

latter can take advantage of them . 

S 11 N 41 

(bJJoinder— Effect — Whether party joioi^S 
entitled to be associated in decree in favo 
of person who alone has real title , 

01 Gen I* ' 

{e)/i*s<er4i»— Whether the third party whoss 
title IS pleaded is bound by decision m_s« 


(e) Plaintiff— Several plaintiffs— One of 
not aUeged to be entitled to any 


not ailegea tope enimoa ^ 

Whether judgment can be 

favour without amendment 

(f) Plaintiff— Several plaintiffs “ 

found entitled to relief— Procedure ui 


Genlbal Index 
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P*tlie*— Decree parliee to — {ConiJ } | 

(g) SeTcral pUiutiSs or defendants — Po«et of i 
Court to pee judgment lor ot egatnetooe | 
or more of joint parties OtU4 | 

(b) Strangers to case — tVbcu bound b^ decision { 
— Judgment in rrtn SUNOS 

(i) Transferee from — \\ hen bound bj decree | 
against partr b 47 N 21 i 


O 3 It 2 N 21 

(c) Plainlill— Joinder of— Whether suit can be 

filed br a oecson la a double capacity 

0 1 It 1 N 3 

(d) Plamtill— Same plaiutifl suing lo different 

capacities— Power of Court to order separ 
ate trials O 1 It 2 N 1 

Discharge of 

(a) Discharge and subsequent re-instatemenl — 

Date from which he ibonld be deemed to 
be party 0 1 R 10 N 41 

(b) From suit — Person discharged, whether 

patty to suit S ll N 42 

— h.xami{iaUOD of 

(a) Applicability of ptorisions to Small Cause 

Court 060R1 

(b) At first hearing 010B2 3 

jc) For the purpose of ascertaming whether 

aUegaUo&e in pleadings ace Emitted or 
denied 0 10 B 1 

(d) Power of appellate Court 0 41 B 27 N 1 
^ej Beeordiag ol— AppUcabilily M Ulgh ^ 

' ' (Cetufafh-* Jornder mu joiader and non joinder 
—General 0 1 Oen N 1 


—Interpleader suit 

(a) Dismissal of unnecessary parties— Dismissal 

of plainlif! from the suit O 33 B 4 

(b) Interpleader suits S2(2)N6 

Interyenors 

(a) Addition of 0 1 B 10 N 12, 18 

lb) ^Vhether bonnd by decision in suit 

' SUN 44 

(cj Whether party to suit S if JT £S, S H X-ti 
• Joinder ol 

{a) Benamidat O 2 B 3 N 8 

See alio Senamt tramcscUon 

(b) Contract, suit on 0lR6,03B3N8 

(c) Defendants 

See also Defendant 

(i] Doubt as to which of two or more per 
sons IS liable 

(<i)CaBO where it is doobtful which 
of two persons is liable to plain 
tifl O 1 R 3N 10 , 01 B7N1 
(i.) (Grncraf) 01 B3N2 

(a) Impropriety in joinder— Remedy 
O 1 B 10 N S3 


(i) Joinder ol several defendants — 
W hen permissible 0 2 B 3 N 7 

(c) Persons against whom causes of 
action are different whether may 
be joined as defendants m the 
same suit 0 1R32\ 


Parties — Joinder of — Defendants — {Oena al) — {Coiifii ) 

(d) Person against whom Court had 

no junsdiction— If may bo joined 
0 1 R 3 N 4 

(r) Person claiming to exercise same 
Tight in opposition to plaintiff 
agaiust tho person added as mam 
defendant 0 1 R 3 N & 

(/) Persons jointly, or jointly and 
severally liable 0 1 R 3 N 7 

(р) Persons not equally interested in 

the relief claimed m the suit 
whether may be joined as delen 
dants in same suit 0 1 R 5 
(fi) Persons who are severally liable to 
plaintiff in respect of same tians 
action 0 1 R 3 N f> 

{i) Plaintiff — Person jointly inter 
ested — Impleading as defea 
dant — Whether vitiates 

01 R1N7 

0) ' Same act or transaction ’ — 
Meaning ol 0 1 B 3 N & 

(A) Separate suits — Maintainability 
of — Against different persoae 
though plaintiff claims nndet 
same title 0 3BSN31 

(/) Several trespassen— W hether can 
be made defendants m tame suit 
02B3N& 

(m) Trial likclj to be embarassing — 

Power of Court 0 1 R 3 N 13 

(n) NVhelber persons as against whom 

plaintiff has distinct and sepa 
rate causes of action can be 
ptiaed at delendauts in aamn 
suit 01B3N13 

(m) Joint tortfeasors 

(o) Defendants conspiring to commit 

wrong or breach of contract — 
Single suit against — Maintain 
ability 0 2 B 3 N » 

(6) Misjoinder — Joining joint-toit 
feasors as defendants m same 
suit whether mis joinder 

0 1 R 3 N 3 

(iv) Particular cases 

(o) Persons claiming under order of 
Court or executive authority 
which plaintiff sues to sot aside 
O 1 R3N & 

(b) Suit by Hindu reversioner for dc 
deration against alienee from 
widow O 1 R 3 N 3 

(с) Suit by Hindu reversionary heir 

after widow s death for posses 
Sion ol immoveable property ol 
last mala owner O 1 R 3 N 9 
(cf) Suit for accounts against two pet 
sons as agents claiming accounts 
for different periods in the case 
of each 0 1 R 5 N I 

(e) Snit for ejectment against cectaia 

defendants and partition against 
another defendant — itbether 
bad for misjoinder 0 1 B 3 N 12 
(/] Suit for partition of Hindu joint 
family property O 1 B 3 N tt 
(y) Sait to set aside revenue sale for 
arrears of rent O 1 B 3 N ^ 
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Gkneral Index 


Parlie*- 


W) 


-Joinder of — Defendants— {C oh/J ) 

(v) Persona against wltom no rigbt to re* 
licf IS alleged to exist 0 1 R 3 K 3 
(n) Wbothor can bo }oincd aa defen* 
danta 01R3N2 

(m) I’eisons against whom relief is claimed 
in the alternative 

01R3N10:01R7N1 
(n) Suit against agent and a third j 
person in which rebel iscluttncd 
against — Either m the alter* i 
native 0 1 It 3 K 10 | 


((i) Suit h; purchaser of land lor pos* 
session against trespasser lu 
which an alternative claim is 
made against vendor fordamages 
O 1 R 3 N 10 
(r) Suit bv transferee of mortgage lor 
sale against mortgagor and m 
alternative for damages against 
transferor O 1 R 3 N 10 

{<b Suit for rout in which nu alter* 
native claim is made against 
pJauiti/I s CO sharers 

0 1 R 3 N 10 
^vii) Persons >.ntitled to avme relief tvitb 
plaintid 01UIN7 

i(viu) Persons liaLlo on same contract 0 1 KC 
(a) Persons joinllj liable on same 
contract (or promissory-notes, 
ole O 1 R C 

(la) Persons relief claimed against irhoin is 
ancillar) to mam relief claimed 
(la) Joinder whether proper 

01R5N1.01R3N12 
(x) Suit lor possession against several de- 
tendaots in possession of diUcront 
portions of land bother bad formis 
joinder 01R3NG.O1 RCNi. 

0 2 U 3 N S 

Jti) Suit to set aside alieuation 

(a) Suit by heirs or successors lu m 

terest to sot aside alienation by 
predoiessors in-mterest 

01R3N9 

(6) Suit by junior members of Hindu 
famil) to set aside alienation 

01 R3N9 

(r) Suit by members of Malabar Tar 
ward to set aside alienation 

01R3N9 

(OSuit by trustee to, set aside alie- 
nation of prior trustee 

01 R3N9 

tall) Whether Court is bound to ]om any 
person as defendant 
(o) Whether 0 1, R 3. is imperative 
01R3N2 

(b) Whether plaintid bound to join 

as defendants all adverse claim- 
ants 01R3N3 

(GfHCrnl) 

(i) General rule— ill j'ersons interested m 
suit to be joined O 1 R 8 N 2 

(ii) Rule enabliug several persons to be 
joined as plaintiQs or defendants in 
same soil— Object of rule 0 1R3N2 , 
(ill) Rule that all interested persons should { 
be loiued— Exception to the rule I 

01BSN2 I 


Parties — Joiudor of— (Could ) 

(c) Joindor of parties and causes of action, culei 
as to 0 2I13N1 

(■) And frame of suit 02B1NI 

{() Misjoinder, what is 0 1 Genl N 1 , 

01RON3,01UION31 
(i) In mortgago suit O 31 B 1 N 21 

(lOTest of — Allegations m plaint alone 
determine question 0 1 B 3 K o 
(ill) Unnecessary joatlios, addition of— Wte 
thcr mabev suit bad for misjoinder 
0 2 B 3 N 15 


(iv) Whether exists where one of the plain 
tills IS ontitlcd to all tbe estate snef 
for and the name of another person i' 
added merely as matter of extra can 
tion 0 1 B9K3 


(g) Negotiable uistrument, suit on, 

(i) Suits on bills of Exchange 

(ii) Soit on bundles 

(ih) buits on promiseorj 'notes 


parties Co 
OIBGKI 
OXRC 
OlEC 
OlBC 


Ult — 

.3NT 

(i) lnstauces .'^jM'lahrf 

(ii) Plamtitl ~ Persons of 

against same person m „ 

same transaction but in , tig 

Piotednt. °,u,„ 

(b) Person jointly entitled to relief 7 

(1) PlalntiB, joinder of 

See also I’latnlt/f ninih't* 

(i) Claimants of same right u 1 ^ ^ 

(ii) Common question of fact or l» „ j jj t> 

stances ^ 

(lii) (General) , - tg jnf 

(n) Difference between 

present Code O ^ „ 

(t) Persons not alleging 

lief jointly, severally or 

uative-Whethercan 
suit with a view to 
rights «»frr sc subscqueoi 
litigation after obtaining “j.i, 

against defendant D 

(c) Several pjiintiffs— ii 

in suit against same^del^“^.jjj 

(d) When person severally 

relief in respect of ouJ 

action may bo joined ^ T 

(e) When several plaintiffs <*“ 

join m the same soit ji 

(/) Who can be joined P*,‘ ^ 
English Law ‘ 
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Pirtiei—Joiudct o(— Plaiiit'3 jnuder of — (ftrnfraj^— 
{Cc»l-i ' 

\< ho Di<»^ to joined fti pHmtiff — 

In one suit 

O 1 Geu n 1 O 1 K 1 N 5 
n j Pariicuhr ci«c» 

(a) UicLor ind siioncc of propertv | 
whether can join tu '■sme snit 
for recovery of properly from a 
third per--OQ O 1 B 1 K 3 

iM Co shirer- joinder of in samo 
<Oit (or rent jj^aiost tenants 

01 R1 N5 I 

ir) Co sharers suing same lamhardar 
for irutUs O 1 R 1 5 

( J) Hindu reversioner— ContiugeaS re 

Tcrsioncr a right to join As co i 
plaintifl in presumptive rever 
sioner s suit to setaside adoption i 
01R1K5 I 

• \j Persons competing (or the same right 
0 1 R 1 K 0 

tvO Person refusing to join as plaintifl — 
Procedure 0 1 R IN 7 

(o) Person unwilling to ho plaintiff— 
Ooindet as deUndasV 

0 1 » ID N 13 I 
puj Plainti(l!i haMQS diQoreut interests | 

01R1N3 , 

<viii) Plaintifl- having distinct causes of | 
action I 

(o) 'Misjoinder 0 2 R 3 N 13 

(L) SI hen can join iii same suit > 

O 2 B 3 N 12 I 
(c) bethcr can es of action otseve | 
ral persons joined as plamtiSs 
should be identical O 1 R 1 N 2 
(ii) Right to relief arising out of same act 
or transaction— Instances 0IR1N5 
(x) Same jersou as iiUmtifl and defendant 
O 1 Gen N 2 

(<i) exception to the Rule 

0 30 B 3 N 1 . O I Gen N 2 
Member of community, suit by 

(a) In hia own right O 1 R S N C 

(b) Bight enjoyed by them as members — Ip* 

(rmgement of right of one member along 
wi'h those of others— Suit— Parties 

01 BIN8 

Misdescription of 

(a) Amendment O 1 R 10 N 37 33 

(b) Failure to amend — Power of Court to strjLe 

out part) 0 1 mo N 37 

(c) Correction- 11 hen to be allowed 

0 1 mo N 37 

(d) What is 01B10XJ7 

• Misjoinder of parties and causes of action 

See also Cause p/ nc/ion— IfssyoinJer of 
(a) Defendant — Joinder of seveml defendants 
against whom plaintifl has separate caases 
of action— I egality — Misjoinder of parties 
and causes of action 0 2B3N6 

(l)Lffcct O 1 B9N 4 , 02B3N14 

(i) Fflect — Opportunity to plaintifl to 

amend plaint O 1 B 9 N 4 

(ii) Whether suit not nccci.sarily to he 

defeated OlRQNJ 

(c) Eemcdy O 9B3NU I 

(d) What constitutes 0 2R3N8,ll 

— — Misioinder or non joinder, efiect of 

(a) Decision, wrhclber Mtiated S uj g ' 


I Parlies — Misjoinder or non joinder afloct of — 

I (CoHfd ) 

(b) Misjoinder— Remedy 0 1 R 10 N 33 

(c) Misjoinder— Whether fatal to suit 
0 1 R 9 N 3 

(d) Non joinder— Neccssarj parties— Effect 


0 2 R 2N 21 

(gj Power of Court to deal with matter in con 
troiersy so far as regards rights and mte 
rests of parties actually before it O 1 R 9 
(b) Suit not to bo defeated merely by reason of 
non joinder O 1 R 9 

(i) Whether decree maj be reversed in appeal 
on ground of misjoinder g 99 

—Ml joinder or non joinder, objection as to 

(a) Duty of Couit to adjudicate upon 

O 1 R 13N 2 

(b) Objectiou that plaintiff has no cause of ac 

tion or 13 not entitled to sue whether 
objection on ground of misjoinder or non 
joinder 0 1 R IS N 1 

( 0 ) Stage at which objectiou can ho raised 

S09N7,Oim3N2 
( 1 ) Ground of objection arising subsequent 
to settlement of issues— Lf!ect—'^Vhen 
objection mav bo taken 01K13N3 
( 11 ) Necc»tar> and piopet parties — Non 
joinder of necessary parties — Objeo 
non as to — Stage at which can be 
raised 0 41 Rl N 12 

(ill) hiecossaty aud proper parties— ‘Suit on 
mortgage— Objection as to non joinder 
when to be taken 0 1 R 13 N 2 


be entertained O 1 R 13 N 2 

(vi) Objection as to non joinder— Rule that 
objection to be raised at the earliest 
opportunity — Whether applies to 
necessary parties O 1 R 13 N 2 

(vii) Raising of for the first time m second 
appeal SsIOO, IOIN 55 

(viii) \\ hen may be allowed to be taken after 
settlement of issues O 1 R 13 N 3 
fix} Whether can be taken for first time m 
appeal 041R1N12 

(d) Vtaiver— Objection when to bo deemed as 

waived 0 1R13N3 

(e) Whether can be taken to a defendant who 
has no interest in subject matter of suit 

01 R 13N 2 

(I) Whether one under O 2, R 2 02B2N2 

Necessary and proper jMrtn,-, 

(a) Alienee of suit property ftndenU Itle 
(i) Vssignee peni/citfe fife of suit property 

0 1 R JO N 18 

(u}Pnrchaser at execution sale pendibg 
suit whether should be added as party 
O 1 R 10 N 18 

(b) Claim suit 0 21 R 03 N 8 

( 1 ) By person defeated lu claim proceed* 

mgs ID executing Coutt O 21 R C3 N 8 
(u) Necessary patties O 1 R jO N 13 
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Partiei— Necessary and proper parties — {CoHtd ) 

(c) Co owners of suit property with plaintifi 

(i) Joint owners of property with persona 

suing to recover same O 1 B 1 K T 

(ii) Suits by CO owners O 1 B 10 If 18 

(d) Execution proGeediugs 

(i) Rateable distribution — Order for— Suit 
to set aside — Necessary parties 

O IB ION 13 

(ii) Transferee of mortgagor’s interest alter 
final decree whether necessary party 
to execution ptoceeding O3iB5N20 

(e) Government when necessary or proper party 

a 79 N G . O 1 B 10 N 25 

(i) Municipality, suit against — GoTern- 

ment whether necessary or proper 
party 0 1 B 10 N 25 

(ii) Suit concerning irrigation rights — 

Government, whether necessary or 
proper partv O 1 B 10 N 25 

(in) Suit for declaration that plaintiff was 
duly elected member of Bistriet Board 
— Goveenmeot, whether can bo added 
0 1 R 10 N 25 

(iv) Suit to set aside revenue sale— Govern* 

ment, whether necessary or proper 
patty 0 1 R 10 N 25 

(v) To suit for possession of attached pro 

perty under Or P G , S 146 

0 1 B 10 N 18 

(f) Necessary parties, who are 0 1 R 9 N 2, 5, 

0 I R 10 N 10, 13. 15 to 27, 
U) Instances 0 1 R 10 N 13. 15 to 27 
(i;) Plrtiatifl — Joinder of — Scope of O 1, 
R 1 — Whether it provides as to who 
are necessary parties O 1 B 1 N 2 

(g) Persons lointly entitled or liable 

(}) Persons jointly and severally liable — 
Suit against O1B10N19 


Parties— Necessary and proper parlies— E-»cei»er m 
insolvency, when necessary or proper party — 
[Contd ) 

(0 Official Assignee, whether necessary 
party la suit to recover money debt 
from insolvent 01 R 10 N 13 

(ii) Suit against undischarged insolvent 

O1R10N2T 


(m) Suit against receiver in insolvency 

(i) Necessary party — Joint family declared 
insolvent — Suit filed by widow again t 
Official Assignee to enforce her right 
of maintenance in property in his 
hands — Creditors of widow, whether 
necessaiy party to such suit 

0 1 R 10 N 27 

(ii) Suit against Official \ssignee— Credi 
Cars, whether necessary parlies 

0 1 RIO N 27 

(n) Suit by Malabar tatwad 0 1 B 10 N 13 

(o) Suit by or against benamidar 

O1R10N2S, 27, 0 2S3N3 

(p) Suit by or against firm 0 30 B 1 N 1, 7 

(q) Suit by or against Hindu joint 

(i) Suit by manager of 

(ii) Suit on pro note in favour ot 

' ^ O1B10N2} 

{liilSoit by member of Hindu joint 

0 1 B ION IS 

{iv} Suit by members of Hindu joint family 
to recover property belonging 
family ^ *01RIN7 

(v) Suit by one member of Hindu joint 

family against otbermember* 

0 1 B 10 N 27 

(vi) Suit relating to mortgage— By o* *8“®, „ 

H.odn lomt family 0 3iaiH‘? 

(r) Suit by or against trustee*, j 


them ‘ * OIBO 

(h) Power of Court to ascertain whether proper 
parties are before it 8 151 N 1 

(0 Proper parties— Adding of— Object of 

O 1 B ION 14 

(j) Proper parties, who are O 1 B 9 N 6 , 

O 1 R ION 14 to 27 

(i) Necessary and proper parties — Qnes 

tions involved in suit — Meaning of 

O 1 B 10 N 30 

(ii) Proper parties — Instances 

OIBIONIO 14 to 27 
(ill] Proper parties — Ashing relief against 
them, whether necessary 

02B10N14 

(k) Receiver when neoesaary or proper party 

0 1 B 10 N 13, 0 40 B 1 N 31, 44 
See also Receiier 

(j) In rent suit O 1 B 10 N 20 

(ii) In suit to set aside rent sale — Beceiver 

at whose instance sale was held 
whether necessary party 

O 1 R 10 N 27 

(l) Receiver in insolvency, when necessary or 

proper party O 1 B 10 N 27 


suit against executors 

(ii) Co trustees suing to recover trust 

petty ^ ^ fl/ 

(lu) Husband of female married 3 

•whether necessary partv ^0131 

(iv) Necessary parties who are u ^ j 3 

(v) Suit by CO trustees ^ of 

(vi) Suit by 00 trustee for j 

trust property 0 l « 

(vii) Suit by members of committ^ 

pointed under Religious f 

Act for removaIo£triiste>a 01 /je 

(mi) Suit to recover pioperty heio°g>u 6 j 
testator — Joint executors 0 1^ 

(ix) When beneficiaries not^ece^Y^ j 2 

(x) Whether and when all ^' 2*3 

as trustees 0 31 w 

w Su.l lor eiootmon.^o, ^ ) 

{ 1 } Suit for possession by co 

are proper and ii 6 cessarv^parwe»g jj jg 

(t) Suit on contract 01 B 6 
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P*rtiet — Kecegs^rr and proper parties — Sait on 
contmt— IConSd 1 

(i) Contfacl~Co promisees under— Suit by 

— Nccc«3aiT and proper parlies 

0 1 U 10 N 10 

(u) Co promisees nujcr same contract — 
Suit ior gpe ifie periormauce by some 
alone if maiutauiabio O 1 R 10 N 23 
(iui Joint promisees— bull by or at*aiDst 

O 1 RION W 

(it) Joint promisees suing to enforce con 
tracts 01R1N7 

(t) Suit bT belts of deceased obligee under 
contract 01 R ION 19 

(tj) Suit for specific performance 

0 V R 10 N 23 

fTii) Suit to euforre contract made in favour 
of seretal persons O 30 R 1 

(v 111 ) Whether plainliS has option to im 
plead or not to implead persons liable 
on diilercat contracts O 1 R C N 7 

^niBoji on nn-otlable inst minc nts 

01 n ION 23 

hjProp«r party — Sait by endorsee of 
promusoiy note passed in farour of 
Uaak— Bank u proper party 

0 1 RION U 

(ii) Sait on Dill ol Eschaage 0 1 R 0 
(111) Plaintiff in doubt from irbom redress 

18 sought— Procedure O l B 0 R 7 

(it) Suit on bundles 0 1 R C 

(t) Suit on ptomtssory uotes 01 RG 
(t) Suit to set aside alienation 

(i) Suit by creditors to set aside alienation 

as fraudulent OlRlN7 

(ii) Suit by reTersionec to set aside sale by 

Hindu widow 01 R 101127 

(w) \ anens classes of suitsi parties lu 


0 1 n 10 N 25 

(ti) Suit affecting Berenue 0 1 B 10 K 25 
(riij Suit by adopted son for possession 
against Hindu widow — Reverstoaer, 
whether necessary party 

0 1 R 10 N 18 

(riii) Suit by English married woman — 
Whether husband necessary party 

Ol B10N13 

(is) Suit by or against clubs and other 
associations — Necessary parlies 

01B8N4 

(x) Suit by or against Corporations 

0 29 B 1 and Notes 
fsi] Suit for injunction O 1 B 10 N 28 
(xii) Suit for rontributiou O 1 R 8 N 8 
(xiii) Suit for declaration that property la 
not liable to attachment 

0 1 B 10 N 27 

(sit) Suit for declaring validity of assign- 
ment of decree O 1 B 10 N 27 

(xtJ Suit for enforcement of charges 

osiBiNa 

(XTI) Suit lor rent O 1 B 10 N 2Q 

(xvii) Suit ou mortgage O 34 B y 

(xvili) Suit on torts O 1 B 10 N 21 


t 

I 


Parties — Naccasaty and proper parties — Various 
classes of suits, parties m— (Confd ) 

(xix) Suit quostioniQg act of Government 

0 1 B 10 N 25 


0 1 R ION 13 

(xxiv) Who ars, in various classes of suits 

0 1 R ION 13 to 27 

Non parties, rights and liabilities of 

(a) When relief may be granted against 

S 128 N 2 

(b) Whether can be ordered to produce parti* 

cular dDcnnient 0 16 B 7 N 1 

Parties to suit who are 

(a) {General] 

<i) ileauine of SUN 42, S 47 N 7. 

0 1 Gsa N 2 

(ii) Ifeanioe of— Third parties S 2 (2) N 6 

(b) Instances S 11 N 42 . 8 47 N 7 

(el Party whose name is struck off from record 

S11N42 

(i] Ceases to be "party to suit ' S 47 N 7 

(ii) Party whose namow struck off before 

decree— Whether party to suit 

A T> rtnv 2 



(Zfucrllanrous) 

(i) Minor not represented bygnardianm 

euit 0 93 B3N5 

(ii) Opposite parties— Meaning of 

Oil R1 Nil 

(m) Parties ranged on opposite sides 

S2(2)NG 

(it) ' Parties to suit’* for purposes of execu* 
tion 5 47 

(v) Party exonerated from suit but whose 
name is not struck off from the record 
— Whether he le "party to suit” 

S47N8 

(ti) Persons made parties in execution 
proceedings — Whether parties to suit 
S 11 N 42 

(tii) "Same parties" for purposes of ret sub 
^itdiee and ret juaicnfn— Meaning of 
‘same parties" S 10 N 9 

(tiu) Status as party— Duration of 



liability of transferee with regard to con 
tinuation of litigation 0 22 B 10 

(e) Who is— Transferee from parties 

0 21 B 93 N 1. 3 

—Power to order separate trials or to put plaintiff 
to election 

(a) Misjoinder of plaintiffs 0 1 B 2 N I 
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Parties — Power to order ^eparite trials or to pub 
plaintiS to election — (Conld ) 

(b) Several defendants O 1 H 3 N 13 

(c) Order m osercisc of power — Whether revis 

able 0 1 R 2 IT 1 

Practice and proceduro I 

(a) Entry of name in record importance 

S11K12 I 

Privies and parties I 

(a) Who arc privies S 11 K 18 to 53 

—■Pro forma party 

(a) Applicability of priticiplo of res jiiJicota to 

them S 11 N46 

(b) Finding in suit whether binds such party ' 

SUN 12 

(c) Judgment whether can be given for or | 

against them without amendment i 

OIR INI 

{d) Meaning of SUN 12 

(e) Meaning of — leisou added as defendant to 

suit on bond — On ground that ho had no 
title to amount due under bond B 47 N 7 

(f) Person refusing to join plaintiff in sail, im 

pleaded — Whether such person is f ro forma 
party S 11 N 12 

(g) Right to lolief— Whether decree can be 

passed in favour of pio forma plaintiff if 
It IS found that real plaintiCf is not entitled 
to relief claimed 07R7N2 

-^Representatiios, and parties 
See alto Jieprfsentatiie 

(a) Bringing on record— Whether necessary to 
entitle him to apply m place of original 
party 8 140 NO 

(h) Party moaning of— Bepresentatue of party 

— Position of O 41 R 30 N 2 

(c) Representative— Meaning of S47N17 

0 21 R 03 N 3 

(d) Reprcaontativea — Meaniug of — ‘ Creditor ’ 

of a party whether bis representative for 
purposes of ret judicata S 11 N07 

(e) Rights and liahilities of S lib 

(f) Right to apply or talie proceeding lu place of 

original party — Whether representative 
must ha^e been brought on record 

S 146 NO 

Bight to claim restitution S 144 N 3 

(h) Right to continue ptocceding started by 
original party S 14G N 2 

(i) Several represectatiies of— Presentation of 

application by one alone — Validity 

S 146 N 0 

(j) Who are representatives S 11 N 48 to 58 
Representative suit 

See also Pepresentatiie suit 
(a) Addition of parties 

O 1 R 8 N 18,0 1 B ION 27 
(]) Person on whose behalf suit is instituted 


Parties — Representative suit — (Confef.) 

(c) Fraudulent transfer — Suit to set aside 

(i) Suit to set aside alienation— Whether 

one crcditoralono can sue OIRSHG 

(ii) Suit to sot aside transfer of property od 

ground of its being in fraud of crcdi 
tors 0 1 B8 h S 

{<!) (Ocnerftf) O 1 R 10 N 27 

0) Diflcrcuco between Indian and Enghih 
Law 0 1 R 9 N 2 

(ii) Numerous persons hav iiig same interest 
in one suit — Right of one or more ot 
such persons to sue or defend on be 
half of all 01R8 

( 


{«’) 


"" ' ‘ 0 1R8NI1, '■ 

(v) Scope ofOl. R8 01R8R 

(vi) Suit on behalf of numerous persons 
When can be brought 0 1 B 3 
Illustrative Cases 

(i) In respect of injury suffered by a pan 
culat community with roferenoeK 
public Tight 01B8R 

(ii) On behalf of clubs and other asso« 
t.oD! OIK an 

On) On behalf of public— SlaintamabilR^ 

(iv) Suit for recovery of trust property’ 

Who can BUB OlRSN 

(v) Suit by member of caste in respect ' 

iDfringeraent of rights of casje 

0 1 K B 1’ 


fvi) Suit by or against trustees, execute 

and admiaistralors— Necessary »rt« 

— Reneflciaties, whether 
pl.aded 0 SI K 

(vii) Suit on behalf of g 

(vui}Suit on behalf of followers of a parti 

cular religion 0^®?, 

(is) Suit on behalf of Hindu 

(s) Suit on behalf of lahibitaats of toW" 

or village ° It o 

(xi)Suit on behalf of members of eetv 

caste or class OlR 

(sii)Suitoa behalf of iVv i 

munity „nhlh 

(xiu) Suit to establish or P, 5 

right 01Bdi*J 




O 1 K 8 N i 10 i'' •' 


6 1 R 10 N 27 

(ill) Persons represented, whether can bo 
brought on record after decree 

01R8N20,01B10N32 

(b) Against whom representative i>oit can bo 
brought 

(i) Whether such a suit can be brought on 
behalf of a body ngainst some of its 
own members Of R 8 N 8 


(jf) Notice _ ^ jnte 

* (1) Of institution of suit 

(b) On whoso behalf representative BUit^^a ^ ^ 
bioug 
(i)C 

(11) DiSeronce of opinion among 

whose behalf representative S 

brought— Effect O 
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P*rli«i— lUpr€«cntatuo suii— On who«o bcItaK ro 
pre-^ntativc soil can be brouglit— (Con/J ) 

Ini) pcrMiDS ^^betlior «boulilbe 

capaLlo ci{ ascertainment OlItSNS 
(it) Not having propneloty interest m sub 
]cct matter oi suit 0 1 B 8 K S 

(v) Persons on vrhoso hehaK such suit can* 
not lo brought 01B3N8 

(m) \V heu can U) brought — U bet her meet 
mg and decision bv community aeces 
sary 0 1R8N3 

(i) Parties to suit'* who aie S 47 N 7 

(i) Person rcprc'cnted, whether jiatly to 
suit 01R3N1. IS 

(j) Person on record, position of S 47 N 14, 15 

(b) Scope o( 0 1, It 8— Instances o( suits not 

coming wjthiu Rulo 01R8KS1 

(l) Snlstitution o( parties 

(i) In name of wrong person as plaintiff — 

Substitution of the right jierson — 
Permissibility OlKSNlO 

(ii) lUprcsentatiio found not entitled to 

sue and represent— ‘Substitution of 
anolhot representative — Pormusi 
bilit; 0 1 It 8 N 19 

(m) ho can be sued as representative 

(i) Persons that can be sued as represen 
ting numerous persons claiming a 
particular right 0 1 R 8 N 8, 14, 31 

(u) Who cau bring rcnroseatatiio suit 

01R8N8 

(o){Mxfttllanto'As) 

(0 Power of Court to convert suit m indi 
vidual right into a lopreseutativeac 
tion OlRdNC 

()]} Right of one of several defendants to 
defend on behalf of all 0 1 R 8 N 15 
(ill) Suit by member oi community in bis 
own right O 1 R 8N 6 

(iv) Whether the representative can com 
bine m the same suit with tbo com 
mon interest a special right peculiar 
to himself m the svme matter 

01 R8Ne 

. -Bights and liabilities of 

(a) Exemption of— Prom arrcat while going to, 
attending at or returning from Court 

8135 

Striving off of O 1 B 10 N 33 

(a) Effect O 1 B 10 N 33 

(i) Purther procedure O1R10N33 

(ii) Person whoso name is stcuch off from 

the record— Position of S 47 N 8 

(b) When can be strueV. off 

(i) Defendant— Notice, impossibility oi 
sotiing— Whether his name can be 
struck off 0 1K10N33 

(n) Failure to amend misdescription of 
parties 01R10N37 

(ui) In what cases name is to be struck out 
S 47NS 

(iv) MisjOiuder of— Procedure to be followed 
by Court— Striking off is proper pro 
cedura S 47 N 8 

(v) Misjoinder or non joinder— Objection 
as to— Rule that objection should be 
raised at earliest opportunity— Whe 
tber affects Coart's power to add or 
strike out parties OiniSNl 

(vi) When proper 0 1 R 10 N 33 


Parties— Milking off of— (Coiif I ) 

{e){MtsceUatuous) 

(i) Court by which patties can be struck 

off O1R10N33 

(ii) Defendant— Plaintiff gising up a de 

fendant— But his name not formally 
struck out— Effect 0 I R 10 N 38 

(ill) Order amounting to — What is 

O 1 R 10 N S3 

(it) Person added as plaintiff — Motion to 
striko out his name — By whom can 
bo made O 1 R lo N 12 

(v) Plaintiff, addition as— Effect— Motion 
to striko out his name by whom can 
bo made 0 1 R 10 N 12 

(ti) Power of Court 0 1 B lO 

Substitution of 

(a) Substitution of plaiuUff—Whether de uoio 

trial necessary 0 1 R lo N G 

(b) Wrong person made defendant— Whether 

right defendant can be substituted 

0 1 R 10 N 2 

(c) Plaintiff, substitution of 

0) tpplicabihty of Buie lo reieuue Courts 

01 R ION 2 

(li) Condition for O1R10N2 

(iM; New plaintiff— When may be made 

OlB10N2to8 

(it) Permi<sibtlity in representatiTe suit 

0 1 B S N 1» 

(v) Suit by unauthorised person— When 
substitntiOD of plaintiff may be made 
OIBlOKStoS 

(ti) Suit lu name of wrong person as plain 
tiff— Substitution of right plaintiff 

0 1 B 10 N 2 to 8 
(mi) Sun in name of wrong plamtiff— power 
of Court to substitute or add new 
plaintiff 0 1 R 10 

(mu) When may be made— JSona/ide mistake 
ID commencing suit in name of origi 
nal plaintiff— What IS OlRlONS 

(d) Power of Court OlRioNlO 

(e) Scope of 0 1, R 10, sub i 1 0 1 R lo K 2 

(0 When may be made— 4ppiication for bring 

ingou record legal representatives— Whe- 
ther substitution may be made 

O 1 R 10 N 2 

(g) Whether amendment of misdescription 

01JIJON37 

■ Suit in alternative against two or more persons 

(n) Decree lor part of debt against one of them 
— Whether plaintiff can proceed against 
the other or others for tho balance 

O 1 R 7 N I 

butt relating to public religious or charitable 

trust 

(a) Addition of— Idvocate General— Addition of 

as patty to suit under S 92— Power of 
Court S 92 N 23 

(b) Suit relating to public trust under S 02 

S 92 N 2S 

^Thitd party procedure S123N2 

^Transposition of 

(a) Costs, order as to 0 1 U lo N 3b 

(b) Defendant as plamtiff— Power of Court to 

transpose and give bun conduct cf suit 

0 1 R 11 N 1 

(c) ZotcrpJeadef sui4— Traniposilion of one of 

tbo claimants as plaintiff 0 35 R 4 
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Parties^TransposUioa o£ — (Contd ) 

{d) Llimtation 0 1 R 10 N 41 

(e) Power ol Court 0 1 R 10 K 34 

(f) Plaintif! as defendaut when to be made 

O 1 R 10 N 36 

(g) Power oi Court to transpose delendant as 

plaintiQ and proceed with suit where plaib 
tiQ desires to withdraw suit O 23 R 1 N 10 

(b) Power o( Court to traospose defeudank as 
pliiBti3ia partnership suit aad eoatiane 
it with plaintifl as defendant O 20 R IS N S 
(i) Security for costs when may be demanded 

O 1 R10N36 

(]) Transposition of defendant as co plamtiS-^ 
When to bo made O 1 R 10 N 31. 35 

Unnecessary party — Costs of S 35 N 5 


Witnesses, parlies as 

See aho Etidotce — T7if»i«»s 

(a) Provisions applicable O 16 R2l 

(b) Summoning of opposite side — EOect of his 

ev idencfl O IS R 12 N 1 


(MtscrllrtHeoiis) 

(a) Decree— Creation, devolutiou or assignment 

of interest after decree— Eight of traos* 
toree to be impleaded O 22 R 10 N 13 

(b) Proceedings lor final decree lot foreclosure 

0 34 R3N7 

(e) Suit against municipality for injunction 
restraining from misapplying its funds 
,,, OJRSl/C 

\d) Suit by or against clubs and other assocu 
tions 0 1R3N4 


Partition 

See also Hindu Joint ramtlj/ 

— Commission to make 

(a) For immoveable property 0 26 R 13 

(b) Order appointing or refusing to appoint 

commissioner for eSeeting partition— Order 
whether one in execution or one in suit 

S47N3t 

(c) Suit for preliminary decree— Commissioner 

for making partition 0 26R13 

(d) Whether may bo appointed m respect of 

revenue paying estate O 26 R 14 N 3 

-^—Execution of decree lot 

(a) Defendant— Whether can apply for execn 

tion ol partition decree O 21 R 10 N 2 

(b) Enforcement of decree where decree does 

not actually allot shares 8 47 K 33 

(c) Limitation — Applicability ol 12 years' rule 

B48N2 

(d) Partition if can be ordered in executioa 

where decree only granted declaration 

S38N8 


■ — Vesne profits 

(a) Future mesne profits O 20 B 18 N 6 

(b) Hindu joint family property — Whether 

mosue profits can be claimed O 20 B 12 N 3 

■ Mode of 

(a) Casting lots — Admissibility of 026 B 14 N 6 

(b) Joint family dwelling house — Mode of partj- 

' tion 026B14IT4 

(c) Working out rights of parties O 20 B 18 N 7 
— -Procedure after preliminary decree 

(a) Order after preliminary decree that parti 

tion should be made according to certain 
directions S 2 (2) N 6 

(b) Plaintifl desiring absolute separation of his 

share C 20 B 18 B 5 


Partition— (Conli ) 

-^—Revenue paying estate 

(a) Court by which partition can be made 

osoRu: 

(b) Decree for partition — Mode of execution S 

(c) Partition by Collector when to be oide 

O20B 

Right to enforce— Kature of right— Continn 

right 03B»J 

Suit for 

(a) Births and deaths in the family, peud) 

auit 

(i) Birth of another coparcener peodi 

suit — Non-joinder — Objection as 
when may be taken 0 1 B 13 2 

(ii) Death of plaintiff— Bringing on recc 

legal representatives— Proceduia 

0 22B3N 

(ill) One of the parties dying pending si 
— Decree (or increased share to t 
other claimants— Power to pass 

07 R7h 

(iv) Preliminary decree— One of the c 
sharers dying after preliminary dec: 
and others becoming entitled to i 
creased share— Effect O 20 B 18 N 

(b) Compromise— Transferee of suit proper 

joined— Consent decree betweeu sharers 
Transferee whether bound S 17 N : 

(c) Costs S3SN-i 

Seeaiso Costs— ’ParlittonsuUs 
(i) One defendant paying whole coi’ 
decreed— Ilia right to eoatribation 
S 35 N 3 

(ii) Pleader’e fees S 35 N 2 

(d) Court fee— Defendant co sharer can ask lo 

decree for hia share without paying court 
fee t) 20 R 18 N 

See also Decree— PreltmiMry and ftnal- 

Parfilson, decree in, sMjof 

(i) For ejectment if can be passed in *o 

suit 0 7B7^“ 

(ii) For joint possession— If ^ 

(ill) Final decree 

(o) Application for— Who 

(6) Principles 0 

(iv) Form and contents O'® ,, 

(v) Nature of O^OBtSA^ 

(a) Whether decree for possession 

0 21B97^ 

(vi) Persons in whose favour decree 

held to have been passed OSOBlo 
(vii) Preliminary decree _ .oMS 

(а) Effect of O 20 Bl8--r| 

(б) Matters to be decided before 

after preliminary decree 

0 20B13^ 

(c) Preliminary orders declaj 

rights of parties — 
should be drawn up as^e"')!! 3 

(d) When necessary O 20 B 19^ 
(viii) Reversal or setting aside of 

(a) Reversal— Defendant’s right to 


restored lo joint 1^*““ N**!®* 
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P*rl>lion— Suit lor— Doctea — (Co»i< i ) | 

(ix) Stamp for 

(<i) Eucrossment on stump paper | 
O 2G R 11 ^ 10 
(fc) Final decree 'tamp lor 

oaoRHN s 

(c)FiiIure to paa stamp duty — 

\\ bother platnt can Lo rejected 
07 R U N5 

(fl Determination of share 

0) In exe ution O 20 R 18 N 5 

Ig) Frame of 

(il Rule aPAin't— Si hiliug ot claims 

O 2 R 2 N 3 10 17 

(U Itesh suit 

(i) Di'tnis al for default of — Whether 
fre h suit for partition is barred 

OORDN j 

(u) Prcliminarv decree— W helber suit for 
partition lies there liter 

O 20 R 18 N 5 
(ill) Omi"ion to diMde portion of property 
— SubsMueiit suit for pirtition there 
• of-lilie, 8 115^12 

(i») Suit for partition of propirlies jointly 
held by ptaintiO » family whether 
bars suit tor partition betd by &ucb I 
fatnilr jointly with stranger* ' 

02B2N21 

(r) Whether bir« 'ub'e<juent suit lor 
mesno profits O 2 R 2 N 21 

(i| Future Intere.t O 20 R 18 N $ 


(k) Partwa — Transposition of 

0 I B 10 N 16 3 

(l) Reeeiaer appoinnient of O 40 R 1 N 1 

St« alio I rceiter 

(i) Party it may be appointed receiver 

O40RIN11 
8112159 : 
SUN7 


(m) ] ei }udiealn 

(i) Effect of 

(n) ^ aluation 

(i) For purpo: 

made 

(ii) lilode of 

(o) (dPisceffaiieom) 

(i) Numerous defendanta 
or more can defend si 


of lurisdiciiOD — llo'v 
S 9G N 18 
S15N13 


- Whether ( 
t on behalf of 
01B8N8 

(u) Of rooteable proj erty— PoiDte for de 
termination O 20 R IS 113 

(in) Partition of lliudu joint family pro 
perty O20B18N4 

(it) Power of Court to requira party m 
sole occuption to give seennty for 
shares of income of tbo others 

O 40 R 1 21 15 

(v) Questions Invohed in suits— Meaning 

of 0 1 BIO 1130 

(vi) Whether temporary injunction can be 

granted in such suit O 39 R 1 N 5 

Parlnerskip 

See also Firm 
— "•Accounts of 

(a) When may bo directed— Suit to recover 
plaintifl a share in one item of partnership 
assets— W bether decree for general taVmg 
of accounts can be passed O 7 R 7 N 2 

C. P. C 436 d. 437 


Partnership— Accounts of— (Confd ) 

(b) Wbethrr may ba asked for by holder of de 
cteo BoaiDst individual partner 

0 31 R 49 N 3 

— — Decree against 

ta) Lsecution — Against partner who was not 
served III suit O 21 R 50 N 7 

(b) 'Alode of execution O 21 R 50 

Dissolution of 

(a) Rights of assignee from partner 

O 21 R 40 N 3 

(b) Suit or applicatfon avhether proper re 

inadv for dissolution 0 20 R 15 N 1 

lost by 
Mthout 
of part 
2 N 1 

Sell 2 P 1 N 19* 

H N 4 
49N3 


u share 

ID business charged with payment 
of decretal amount — Subaoijuent in 
solvency of judgment debtor— Effect 


( 

O21R40N3 

(b) Share of in business— Liability of, to be 

charged with paymeut of amount due un 
der decree against partner 0 21R49N1 

(c) Partners interest in— Execution against— 

Power of Small Cause Court 0 50 R 1 

(d) Right of partners— To redeem or purchase 

ehare of partner charged with payment of 
amount due under decree against mm 
, 0 21R49 

(e) Right of partners— To refer to arbitration 

Sch 2P 1 N 19* 

Property of execution against 

(a) When may be attached aud sold in esecu 

tiou of decree O 21 R 4J 

(b) AS hen may be proceeded against in cxecu 

tion 0 21R49N1, 2 

—Receiver of partnership assets 


peity in receiver e hands 0 21 R 53 N 3 
(c)Suit relating to partnership— Receiver if 
can be appointed in such suit O 40 R 1 N S 
^Sait by or against 

(a) Legal representatise of dc eased jartiier— 

Right of to sue toaVing surviving pirtner 
defendant O 1 K 1 N 7 

(b) Death of partner— Survival of right to sue — 

W bo can continue suit 0 23 R 3 N 10 

(c) Suit by solo surviving partner — Omusion 

to join legal representative of decca el 
partners — Dismissal of suit on ground of 
omission— Revision, whether lies 

S lloN 11 
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Partnership— Suit by or against— (C okW ) 

(d) Partner — Whether service ol anmmons on 
one partner enough 0 5B12N4 

—Suit for dissolution and lecounts 

See also Decree — Prchi Unary anrf final — 
Partnership decree uisuilfor dtsso 
lution of 

(a) Appointment o! Keceiver O 20 R IS N 2 

(b) Date on which partnership to stand dis 

solved — Mode of fixing 0 20 R IS N 4 

(c) Decree m — Power ol Court to pass decree 

for balance found to bo due to defendant 
O 20 R 15 If 5 

(d) Interest — From what dale to bo ordered 

S34N4 

(e) Mode of taking accounts 0 20 R 15 N 3 
{£) Suit for — Accounts of — Decieem — Form and 

contents O20R15 

(g) Suit for accounts — Preliminary decree— 

Enquiry before commissioner for taVmg 
accounts — Whether parties can enter into 
compromise O 23 R 4 N 2 

(h) Suit for dissolution — Decree in— Form and 

contents O20R15 

(i) Suit for dissolution— Directions for taking 

accounts up to particular date S 2 (2) N 6 

(j) Suit for dissolution— Preliminary decree- 

Contents— Eflect of 0 20RI5N2 

(k) Suit for dissolution — Whether and when 

preliminary decree may be dispensed with 
O20R15N1 

(l) Suit for dissolution — Whether defendant 

can be transposed as plaintiff and plamtiff 
as defendant 01R10K34 


—Suit relating to 

(a) Costs 

(b) Frame of 

(o) Transposition of parties 
—Who can enter into contract of 


S 35 N 22 
02R1N3 
O 1 B 10 N 34 
0 30 R I N 3 


Patents and Designs Act 

S 2 District Court moaning ol S2(j)N2 

■^—Proceedings under — For reiocalioo of patent — 
Power of High Court to require security for 
costs from applicant O 25 R 1 If 1 

Pauper 

•^—Appeal in fon a pauperis O 44 

(a) Application for leave to appeal as pauper 

(i) Conversion of into appeal on payment 

of full court fee S 149 K 10 

(ii) Rejection of 

(a) Effect 0 33B15N1 

(fi) Effect- 13<ic of right to appeal or 
to make sjmjJar application 

OS3B1SN1 
(c) Filing of application after period 
of limitation — Effe t — Power of 
Court on refusal of applicabon 
to admit appeal on payment of 
full court lee S 149 N 10 

[il) In hmine 0 44 R 1 N 6 

(c) On the ground of decree appealed 
from not being contrary to law 
etc 0 44 B1 

(/) Power of Court to allow court fee 
to bo paid so as to treat appeal 
as instituted on date of applies 
tion S 140 N 10 


Pauper — Appeal in forma pauperis — Application for 
leave to appeal as pauper — Rejection of— (Co ild ) 
(?) Po ver of Court to excuse deliy 
and admit appeal on full court 
fee after expiry of limitation 
"■ S 149 MO 

(h) Time to appellant to pay court 
fee 0 44 KIN f 

(t) When to be rejected 0 41 R1 
(m) (Miscellaneous) ' 

(a) Maintainability of appeal— En 
quiry as to— In grauting applies 
tion for leave to appeal as pauper 
014R1H6 

(5) Presentation — In High Court- 
Recognised agent if can preseat 
LP(Cal) Cl ION 5 

(e) Presentation— Mode of 

044 R1N5 

(f) Whether memorandum forms 

part of the same documental 
application lot leave to appeal a> 
pauper 0 44 B 1 N3 

(b) Presentation of— Mode of presentation 

044BIN5 
0 44 B I N 4 


(c) Proceduro 


(d) Security for costs— If can be required 

O41E10V8 

0 44R1N4 


fe) When may be filed 
(f) Whether execution may be stayed pendisf 
appeal 0 41 B 5 N 5 

Appeal to Privy Council in forma pauperis 

041R1N12 048B2N3 

— Diepvupenng 

(lO Eflect— Liability to pay court fee 0 83 R II 

(b) Grounds lot 0 83R!> 

(i) Agreement by pauper— \N ith refereoce 
to subject matter of suit 083B9N4 
(u) Plain till a quiring means pending 8U» 

' ' ^ “ 0 83B9NS 

(in) \ exalious or improper conduct— Msin 
ing of 0 23 B 9 N * 

(c) Limitation for suit 0 33B7'^® ‘ 

(d) Order for— Stage at which can be pissed 

0 23B9M 

(e) Wealth of pauper — Discovery n 

is ol sufScieut means— Effect OS3tiJ 
Meaning of 0 33 B I N 3 U 


(b) Married woman as plaintiff — Effect of 


husband having sufficient wealth 

0 33Bl''*j 

- EiCiusion ol 


(c) Necessary wearing apparel 


cessutj «e«*iing appaiui — -- 

•From commutation of the wealth cl lo 


alleged pauper — Oinaments 
necessary wearing apparel 0 83 E I 
(d) Subject matter of suit if can be coosice 
in deciding sufficiency of means 

OSlBl^^ 

■ Object of forma pnitperis— Procedure 

— Pauperism enquiry and proof as to 

(afAppeal in/or» a pnupsns , 

li) Application for leave to 

pauper — Enquiry into N 0 

(ii) Enquiry as to pauperism — hj 

I — j. wheihot 

044II 


when dispensed with 
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P*uper— Paar^risni cuqujrv and proof as to— (Co»<5 ) 

(b) [Mt<(tU(rrcout) 

(i) Durden of proving that a person is & 
pauper O 33 R 1 N 3 

(u) Enquirv as to pauparisni— Scope ol 

0 33R5N4 0 33R7N1 
En\uirj vnto— Notice of day fixed toe 
cnqnirv to Ooicrnment pleader and 
opposite partv O 33 R C N 1 

(iv) Procedure at hearing O 33 R 7 

Proceedings which eau be in / ritin p/xuperis 

(a) Cross obicctions— By pauper respondent 

0 41 B 22 M2 

(b) Defence in /cm a ; lupeni 

(i) Inherent poiier of Court to allow 

S 151 N 1 2 

(iilLcgalita 033RlNa 

(ill) hethi-t m »y be allowed 0 33R1 N 9 

(c) Priva Council Appeal 

See Prii / Co t’leif Jp/enf 

(d) Probate proceedings whether can be ob 

tamed in /crnin paup ns Slil N 2 

0 33 R 1 N 1 

(c) Review 

(i) Application for — ^\hether court fee 
payable O t7 R 1 N 29 

(ill lo /omia paurrris— Inherent power 
' 8 151 N 2 

application for review can 
ho prosecuted in forma pa tpens 

O 33 R 1 N 9 

—Suit JB /orma paupcm 0 33 

(a) Agieement by pauper with reference to sub 

ject matter of suit 

(i) Agreement with third person by which 
third person obtains interest in aub 
ject matter O 33 R 9 N 4 

(b) Application for leave to sue as pauper 

(i) Attachment before judgment if can be 

ordered 0 33R3K1, 0 38RSNS 

(ii) Conversion into snit 

(a) Fresh vabalat whether necessary 

03B4N17 

(b) On payment of full conrt fco — 

m fif « HA »T tA 


by Court — Effect— Limitation 

O 33 R 7 N 5 

(d) Rejection of application — Per 
mission to sue with full court 
fee whether can be given 

S 115N 2C 0 83 B 15 N 1 
(i) Rejection of application — Power 
of Court to allow court fee to 
be paid so a^ to treat the amt as 
instituted on data of appllca 
tion S 149 N 10 

(ill) Exauinatlou of applicant 

(d) On commission O 33 B. 4 

(C>) Right to cross examine applicant 
O 33 B 4 N 3 

(c) Scope and nature ol 

033U4N1, 2 , 0 33B7N1 
( f) AVho can examine OS3B4N1 
(it) Form and contents of O 33 B 2 

(a) Defect as to — L26>,t 

0 33R2N1,0 33 R5N3 


Pauper— Suit in/ornta paitpcris— Application for leaio 
to sne as pauper— Form and contents of — {CoKtd ) 
(6) Signing and verification — Mode of 
N2033R2 

(c) Verification— Defect — Effect 

06R15N4,0 33 R2N2 

(v) Granting of 

(fl) Ellect O 33 R 8 

(fi) Procedure on O 33 R 8 

(vi) Maintainability 

(ti) Agreement by appbeant with 
pleader that latter is to recover 
his fees from the fruits of decree 
—Effect 0 33 R o N 6 

(6) Agreement by applicant with 
third party — By which such 
thud party gets an interest la 
the subject matter of the litiga 
tiOtt O 83 R 5 N 6 


{dl Enquiry as to 0 33 R 7 

(e) Existence ol cause of action— £a 
quiry as to— Scope and nature o! 
enquiry 0 83 B 6 N 5 

(vii) Piesonlatioa ol 


(c) Mode of 


"0 83rI 


(<l)iIod6 oi — Application by paida 
nasbinlady OS3R3N3 

{«)Mode of — Irregularity as to — 
Effect 0 33 R 5 

(/) To be made by party la person 
, 033RIN2 

(9] To whom to be presented 

0 33R3N1 

(lUi) Procedure as to 

(a) Death of parties pending applica 
tion 

(•) Applicability of O 22 to such 
application S141N2 


(11) Applicability of provisions as 
to abatement — On death of 
parties and substitution of 
legal representatives 

O 22R 4 N 2 
(til) Death of applicant — Proi-e 
dute O 22 a 3 N u 

(11) Death of respondeat pend 
mg application— Effect 

0 22 E 1 > 10 
(1) Failure to impload legal re 
presentative— Effect 

5141^ 9 

(ii) Rejection of application — 
For lexatious delay in im 
pleading of legal reprcscn 
tatiie ol deceased respon 
dent S151NG 

(ill) Whether right to apply sur 
vives to the legal reptesen 
tatives 0 22 R 1 N 10 
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Pauper— 
to sue 


•Suit In forma latti ens — Application forleiie 
as lauper— Procecdure as to— (CoHtd ) 

(6) Notice 

(ij Lnquiry into pauperism — 
Notice of day fixed for en 
ijuiry — 1 orm of notice 

O 33 R 6 V 1 

(c) (l/isccJIniifoits) 

(0 tpplicab lity of Code to 

b)41K2 

(ii) Defect ID— Amendment whe 
thcr can bo ordered 

SU1N9 

(ill) Hearing of application— Mo j 
inorandum of evidence at ' 
bearing — Applicability of 
provision to Higb Court 

0 49R3 

(ii] Security fat costs wiien can 
Lo required &11SN!2(> 

(t ) \\ betbcT can be auionded 

b 141 N d 

(njWbetherO 9 applies 

0£)R i N S 

(u) IlcfUE ll 

(n) EHect 

(i) Bit of suniHr aptlicatioa 

0 33R 10 
(M Objection at to such 
bar — Stage at rrbicli 
can be raised 

0 33R15N2 
(2) Rejection on ground of 
applicant notdesiring 
to proceed uitb it — 
Eficct 0 33 U 15 N 3 
I-*) When cutaiU a bar of 
Similar subsejuentap 
plication 

0 33 RISK 2 4 
(it) (A/twHoiifoK#) 

O 33 n 7 N 5 
0 33U15N1 2 
(^) Application on bebalf of 
by minor — Rejee 
Uon ol appUcatiou. ou 
ground of want of to 
tresentatioii of minor 
- Wbetber minor 
should be ordered to 
pa> court fees 

O 33R 11 N 3 
(2) EiTect — A\ betber ap 
plicant debarred from 
suing lu resiectof the 
same right to sue 

0 33B16 
(S)A\itboul tabmg evi 
dcnce — EDect 

O 33 It 15 N 2 
{£<) Grounds of O S3 R 5 K 2 

(i) Applicant not being pauper— 
Enquiry as to pauperism— 
Scope of O 33 R 5 N 4 
(ti) Applicant not baiing causa 
of action— Enquiry as to 
cause of action— Scope and 
nature of enquiry 

O 33 R 5 N 5 I 


Pauper — Suit in /ornia panprn j— Application forle»re 
to sne as pauper— Refusal— Grounds of-^Coiifd ) 
(ill) Applicant found not tc> le 
pauper— Eflect— Bejec boa 

of application 0 33 R 5 
(n) Defect in form and conl^ids 
of application 033E5^3 
(r) (A/tscrlfanroMi) 0 33 B 3 

(i) Acceptance or rejection oj 
application 0 S3 B ' 

(ll) Dismissal of application ^ot 
default — Effect 

0 33 E l3 ^ 3 

(lit) blago at which to be made 

0 33 R 0 2 

(it) AAhat amounts to 

0 33 R la ^ 2 3 

(i) Whether different irom « 
jection 0 33 R lo ^ " 
{w) Retuni of lot presentation to 

Court 07 RIO N 6 033E8>1 
(n) Effect OS3E1 o’^2 

(I ) If cm be made 0 33 R 3 h ^ 

(xi) A\ ben suit deemed as instituted . 

0 33K7M s 
(n) AS betber suit comes into bsi'^fi 
before application is ermted ^ , 
OSSESlfi 

(xii) AA betber suit S2(2)N5 S26N2 
(sin) (Afisceflancoiir) 

(n) Adjudication of applicant as !*> 
solvent — EQecl 0 22 R 8 N “ 

(0 Considerations to be remembers^ 

ID disposing of applications 

S116NJ5 

(e) Procedure where apflicatiou i* 
not rejected on preJiouaarJ 
grounds 0 33 B ^ 

(d) AA betber pleading 0 S E I N 

(e) AA betber rule against splitting c 

claims and reliefs applies , 

0 2 B 2 V S* 

(c) Conduct of pauiet— Aesatious or in‘P”’P®? 

—Effect — AVbatis sucb conduct 0 33E2N' 

(d) Continuation of suit in forma paupern 

lO Application for— Form and conAenVs * 

' “ OS3R2N1 

(ii) Appbcaiion for — Procedure — 1° 

pwal 033R8M 

(ill) AppUcatiou for leave to continue suit 
as pauper — AVbetber must be 
ted m person 0 33 K3A2 

(iv) Death of plainlifl ponding suit~E'S^^ 
of legal lepresentatire to contiou 
-4 T< o oj RlNlO 


0 33 B ‘ 

(u) Amendment of pleadings co«tsof 

0 33BlG^i 
(a) Permission to sue as pauper gr*° 
ted — Plaintiff 
amendment of plaint— Wbe 
can be ordered to pay , 

amendment O33B10* 
(ill) Ai plication for leai e to sue as 

costs of 0 33 ll 15N 0 0 33BJ‘’ 
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ler — Suit in y mi i j ii»y<ru — Loats — \p|<)icition 
lcA\e to -ur as pauper costs of — (CoutJ ) 

(i) Costs of o] [osito p-irty and Got 
ctuincut iiKiirrcd lu opposing 
•vtpli ol appli 

caut for 0 33 1115 

M ) O/iacfifoiic )US| 

fn) lutcrloc-utiri applicatioua cobU 
of — Wbctbct can ba otdered 
agaiust punier O 33 II 1 N lb 

!{>) Of su ces'ful fefeudants 

O 33 R 11 N 5 
It) beto amonut dacrccii to plain 
till fills short of tho amount 
pi\abli. b) him as costs to tho 
dcfcnJaiit O33R10\ 1 

( () W hero pliintifl f ills in smt 

O 33 R 10 N I 

If) \bcrc phiulifl partly succeeds ' 
and partly fills in suit 

O 33 U 10 N 1 

< f) \\ bore plaintiff -.nccccds 

O 33 R 10 N I 

|{) Court fee I 

6« (if* C. nrf ycc — 1‘ luy tr procee lvtj$ 

(i) Calculation of | 

(n) tmeiidmeiit of Couttie«» Act 
peadiag »uit— Lilcet 

O 33 R ION a 
|2.)^odeoi O 33 R ION 2 

i)i oiotnoient tight of to cecovec 

(<i] Vpplicatiou by Ooretnaient. time 
for 0 3$ B 12 

(i) Limitation O 3) B ION C 

(b) Cop; of decree to be sent to 

Collector O 33 R 11 

(c) Goceiomcnt, tight of, (o apply to 

Court to maUe order for payment 
of court fee b 115 N 2C 

( f] Mode of eufouement of light 

O 33 R 10 N 1. C 

(i) Charge of Goternmeiit on 

subject matter of suit on 
court fee— Mode of enforce 
ment of charge 

0 31 RUN 11 

(ii) From patty ordered to pay 

O 33 B 10 N 5 
(ill] Whether Court can order 
Collector to collect the sum 
payable by plaintiil 

0 33R11N1 
fit) Whether suit lies 

0 33B13N1 

(e) Piiority, light to of 

(i) Charge of Gorcrament for— 

Sale 111 enforcement of 
charge— Priority 

O 33 B ION 3 

(ii) Ctaim of Goseiument for— 

In case of cross decrees or 
cross claims O 33 R 10 N 3 
(tit) Bight of Crown to precedence 
in respect of 0 31 B ION 4 
(it) Right of Goiernruent to 
priority ovoc othercroditors 
in regard to proceeds of pro 
petty sold ID execution 

O 21 R6tN8 

(ill) Interlocutory applicatious, court fee on 
(a) Liability for O 33 R 3 


Pauper — Suit m forma jiaKpcns— Court fee — Inter- 
locutory applications, court fee oa — (Coiitd ) 

(6) Liability of phmtill to pay 

O o3 li. a 

(i\) Liability of plaiuUS ou failuta in suit 
0 33 B 1 N 1, 0 33 R 8 
(<i) Dismissal of suit — EScct — Lia 
bility of plaintiff to pay court 
fees 0 33R1I 

(5) Recovery of court fee O 33 R 11 
(t) Recovery where plaiutiS succeeds 

(0) Collection of court fco from de 

feated defendant O 33 U 1 N 1 
(C>) From defeated defendant — Scope 
and applicability of suit 

0 33 R 10 N 1 

(c) 1 irst charge on subject matter of 

suit O 33 R ION 2 

(d) Mode of— When defendant may 

be made liable O 33 R 10 N 1 
(c) Bight of Government to court fee 
— Mode of recovery— Where plain 
tiR has succeeded O 33 B 10 N J 
(vi) Withdrawal of suit, liability on 

0 23 R 1 N lb 
(n) Liability of plamtiS lor court feo 
0 33 B 11 N 3 

(vii) (Uisrcffaiicous) 

{/i} Dutyof Couit to make provision 
for — Payment for— When passing 
decree 0 33 R 11 N 2 

(6) Liability for — Co plaintifi of 

pauper whoa may be ordered to 
pay court foe 0 33 R 11 

(c) Liability for— When nest iiieod 
or guardi-in of minor may be 
made liable for court fee 

0 33 R 11 N 4 

(1) Return of plaint (or pre>eutation 

to proper Court— Ellect—Whe 
tber ptaintifl can be ordered to 
pay court fee O 33 R 11 N 3 
(g)Govccnnicnt, position of, in suit 
S<e also Crown 

(i) Collector— Copy of decree in pauper 
suit to bo sent to O 33 R 14 

(it) Government s claim for court fees — 
Government whether "parly to suit ’ 


—Receiver in insolvency of pauper ap 
plicant 0 22 R3N3 

(i) Leave to sue as pauper order as to 

(i) Whether order granting or refusing 
leave cau be qucstioDed in appeal from 
final decree O 33 R 7 N IQ 

{}) LimitAtioa 

Ste Linufafio’i 

(k) Lts yriideiir, applicability of doctrine to 

pauper suit O 33 R 3 N C 

(l) PlaintiQ s failure to appear, dismissal of 

suit 0 S3 R 11 

(m) Procedure where pauper fails O 33 R 11 
(a) Process fees, liability for— Failure to serve, 
to failure to pay process fees or postal 
charges — LSect — Dismissal of suit— 
Liability of pauper for court fee O 33 B 11 
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Pauper— Suit m forma ^auj>erii- (CowW.)* 

(o) Security for costs 0 33 B 1 K 16 

See also . Pauper — Suit t»i forma paupens 
— Apiheation for leate to sue 
as pauper 

(i) Costs of suit 0 26 B 1 N 10 

(ii] Whether may be required from plain* 

tiff O 25 B 1 N 1, 15 ; O 33 B 1 N 16 

(p) Stamp duty 

(i) Liability of plaintiff to pay 

O 33 B 8 N 4 

(ii) Liability of plaintifi to pay penalty in 

respect of document which owing 
to defect in stamp is inadmissible in 
evidence O 33 B 8 N 4 

(q) Vakalat fees, liability of plamtifle for 

0 33 B 8 

(r) When deemed as instituted 

0 33 B 7 N 4 to 7 
See also 'Pauper — Suit tn forma pauperis 
— -fpplicrtfioii for lemetosue 
as pauper 

(0 Limitation O 33 B 7 H 4 

hen pauper suit may be instituted O 33 B 1 
See also Pauper—Suxt tn forma pauperts — 
Appltealion for Irate to sue as 
pauper 

(a) Minot plaintifl— Nest friend not pauper— 

Whether he can sue In forma pauperts 
on minor 8 behalf 0 32 B 1 N 1 

(b) On behalf of minor plaintifl— Pauperism of 

next friend— Whether objection to allow* 
mg suit to be in/orma pauperis 

0 33 B 1 N 3 

— — ho can sue or appeal as pauper 

(a) Juridical person — Company or firm 

O 33 B 1 N 10 

(b) Married woman whose husband has suffi* 

cient property to pay couit fees 

O 33 B 1 N 14 

(c) Official Becetvet 0 33 B 1 N 12 

(d) Person suing in representative character 

083 BIN 11.13* 

(e) S 



(b) Suit for removal of trustee 
(i) Who can file pauper appeal 
Payment 


O 33 B 1 N 13 
O 33 B 1 N 15 
0 44B1 


Court, payment into 
See . Court — Deporitui, 
Decree — payment tn", 
Execution 


Penalty , , 

“^—Compromise decree, containing provision liko 
penalty— Power of execution Court to ^nt re- 
lief against forfeiture 0 23BSN27 

Penal clauses m decrees— Power of Court to^ant 


•* ' ■ 

Relief against— Court’s power to 

as penalty adiJiv 

Perjury 

—Prosecution for— Application for — Affidavit i_ 
support of application— Whether 
, cross examined O 19 It 1 X* * 


Perjury — {Contd.) 

Prosecution for — Whether can be based on de- 
position of witness not signed by Judge 

018R5NJ 

Person 

^Dead person 


—Juridical person — Whether can sue in 

pauperis ® 5 1 5 1 r 

-lleaning of OlBSNSjO 83 R 1 N.U 

(a) Ship whether person ~ * 

—Person under disability 
See also Lunatte, 


(cU 

{djv 


friend— When binds person 


01B3NS 


of Court 
>147N! 
or sesi 
S147 


susns 


Persona designate 
—Person acting as, whether Court 
Plaint 

Amendment _ , , vniinra to 

(a) Rejection of — Grounds for “ Pailore 
amend plaint as ordered by Court ^ j 
0 1 R ION 39 , OC B * 
Cause of action, particulars as to 

(a) Contents— Particulars as 

(b) No^n disclosure of cause of ll'jl’i 

(c) lUlBotion of-Oa JalTIgflf 

cause of action because particulaKoUi^e? ^ 


iraint'where it' does not disclose 
action 

—Construction of ^ tiropertv 

(a) Case of c7i«i lands— Description 

(b) Principles 07 

^(a)s“\^5-Proceeaing8 i^aaer-Propetty 


SbOWD . 

(c) Failure to give particulars— Efiec^ 

(d) Form of— Defect In— Effect 
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PliiiDt — Contents— {Cr«Ji? ) 

(e) Fora of— Detect in statement of claim— No 

bar in law S 151 N 1 

(f) Particulars— Claim for a lump sum for 

money paid on several occasions 

O G R 1 N 10 

(c) Unnecessary matter— LSect— Procedure 

0 G R2N 3 

(h) Relicl— Mtcrnali'Q relief— Specification of 

07R7N3 

(i) Relief founded on separate grounds — Grounds 

to be stated ccparalol; and distiuctl} 

O 7 RS 

(j) Specification of amount claimed O 7 R 2 

(k) Suit by or against Corporation— Particulars 

to Le given O 7 R 1 N 4 

(l) Suit for amount that will bo found due on 

taking unsettled accounts 07 R 2 

(m} Suit for damages for infringement of trade 
mark 0GU1N4 

(d) Snit on bill of esebauge— ^\ hethcr the con 

sideratiou for Ibe liill of Eichaege should 
be specifically stated 0 C R 13 

“^Coaeise statements —Substitution of— For copies 
of plaint where there aro several defendants— 
Contents of conciao statements 0 7 R9 

—Copy to defendaut 

{a) Duty of plaintiff to submit as many copies 
as thfito are deteodauts O 7 R d 

(b) Service on defendant O 7 R 9 N I 

■ ■ Damages suit for 

(a) Contents— Particulars — Suit for malicious 

prosecution 0 6 B 4 N 11 

(b) Contents— Plaint in suit for defamaliou 

OCR9N2 

(e) Contents— Specification of amount approxi 

mately 0 7B2N4 

(d) For negligence— Contents-Particulars 

0 6 R 4 N 13 

Description of parties— The name description and 
place of residence of i acties 0 7 R 1 H 4 

—Essentials 0 4 B 1 

^—Faemption from limitation, ground of. speciGca 
tion of O 7 B C N 2 

(a) Failure to specify m plaint— Effect 

07BONI 

(1) Eight of plaintiff to roly on new ground of 
exemption at trial 0 7RCN2 

(c) When should be shown in plaint O 7 B C N 2 

(d) %\helher express specification necessary or 

whether may bo implied O 7 R G N 2 

—Failure to include claim or relief 

<al Power of Court to grant interest after snit 
8S4N3 

Filing of 

(a) Defect as to— Waiver of S 99 N 7 

(b) Period of the day at which it was filed — 

Presumption as to S2CN2 

(c) Signing by chief ministerial officer of Court, 

list of documents and copies of plaints or 
concise statements 07B9 

(d) Whether judicial proceeding S 2(t N 2 

—Immoveable property, suit m regard to 

(a) Description and boundaries of property 

07R3 

— ■ ■Interpleader suit O 35 R 1 

—Language in which it should be written S 26 N 3 
lleatung of S2CN3,07RIN2 


PUint — ^Meaning of— (Confti } 

(a) Application for personal decree lu mortgage 
eult — Nature of 0 34 B G N 21 

Mesne profits suit for — Contents 0 7 R 2 

Money suits plaints in, contents 07 R2 

Presentation of 

(a) By advocate- \ ahdity S 99 N 5 

(b) Court to which plaint should be presented 

04R1N4 

(c) lu Rev enua Court 0 4 R 1 N 9 

(d) List of documents produced — To accompany 

plaint O 7 R 9 

(e) Mode and meaning of 0 4 R 1 N 7 

(f) On Sundays or holidays— Effect S 09 N 5 

(g) Time and place of 0 4 R 1 N 4, 6 

(li) Place of — Whether may be presented at club 

or private residence O 3 R 1 N 6 

(i) Production of documents sued on, along with 
plaint 0 7 R 14 

0) Time for 0 4 E 1 N 6 

(k) Tima of— Whether plaint may be presented 

on holiday or out of office hours 

04RI N6 

(l) To whom to be presented 0 4 li 1 N 5 
(id) W hether seoding by post is enough 

04B1N7 

(d) Who can present plaint 04B1N7 

Registration of 

(a) Whether necessary for ‘ institution ' of 

suit S2SN2 

(b) Subject to objectiouB— Effect 0 4 B 1 N 5 

(c) Whether plaint can be rejected thereafter 

O7R11N10 

Rejection of 

(a) appellate Court, power of S 107 N 21 , 
07R6N2,07R11N2 


therhes 09R9N1 

(ii) Fresh plaint on same cause of action— 
Limitation applicable O 7 B 13 N 1 
(ill) Return of plaint for presentation to 
proper Court — Rejeotioaof plaint by 
such Court on re preoentation — Order 
for return of plaint subsequently 
reversed lu appeal — Effect 

O 7 B 11 N 11 

(i\) When precludes fresh suit on same 
causa of action S 2 (2) N 13 , 

O 7 B 13N1 

(t) Whether such rejection amounts to 
disposal of suit on preliminary point 
0 41 B 23 N 6 

(d) Grounds of 07R11NS 

(i) Cases in which plaint may be rejected 

07B11N 2 

(ii) Failure to give notice under S 80 in 

aUit against Government or pnblic 
servants S SO N 2, 10 

(in) Failnre to make up deficient court fee 
withui time fixed by Court 

O 7 R 11 N 5 

(iv) Failure to specify in plaint particnlars 
showing bow plamtiff is entitled to 
sue in a repre:9entattve charecter 

0 7 R4N I 
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PUint — Be^ectioQ of — Grounds of — (Gonfti ) 

(v) lulicrent power to reject on grounds 
not specified m O 7, B 11 S 151 N 2 
IsoQ disclosure of cause of action 

07B11X3 

(vu) Plamtifi s refusal to amend misjoinder 
of cause of action 02B7K1 

(iiti) Suit barred by limitation 0 7 B 11 N 3 
(is) Whether the cases specified in O 7, 
B 11 arc exhaustive S2(2)N13 
O 7 B IIN 2 

(x) W hether failure to produce documents 

sued on or disclose documents relied 
on as evidence at time of filing plaint 
— Whether ground for rejection of 
plaint 0 7B11N1 

(xi) Whether plaint can be lejected on the 

ground that it docs not contain \ 
sufficient description of the subject 
matter of the suit O 7 R 3 N 2 

(mi) W hether plaint may be rejected on 
ground of unlikelihood of plaintifl s 
succosa 07 RUN 3 

(c) Inheiont power to reject S 151 N 3 , 

07R1I N2, 8 

(f) Procedure as to 

(i) On tcjecUoa 0 1 R 12 

(ii) Order, recording of necessary 0 7 B 12 
(ill) Bcasons to be recorded S 21 N 11 , 

07B13 

(g) btase It which can ho rejected 0 7 B 11 N 10 

(i) i allure to mike up deficient court foe 

,, 07RHN5 

(b] ( Vticellaiiroiir) 

(0 Distinction between rejection of plaint 
and dismissal of suit 0 7B11N2 

(ii) Failure to correct valuation of suit 

where it has been under valued *-* 
Whether power to reject applies to 
cases where correct valuation would 
remove suit beyond jurisdiction of 
Court 07B11 N 4 

(in) Rejection for failure to pay deficient 

court fee — Whether power applies to 
case of failure of plamUQ to pay stamp 
duty on partition decree O 7 B 11 N 5 
(i') Eejaotiou lapa't— 'Whether petmissihle 
O 7 B 11 N 9 

(x)Time allowed for uiaking good defi 
cieucy in court fee — PJaintid mean 
while applying to continue suit as 
pauper — Plaint whether to be consi 
dered as rejected 0 7 B 11 N 5 

(i i) When plaint must be rejected O 7 B 11 
Eeprescntativo suit plaint in 

(a) Contents OIR 8N17.07B4 

(b) Contents — Cause title — • W hether plamtiS 

must mention in cause title that he is 
sums 10 reprosentative capacity 

O 7 B 4 N 14 

(c) Conleots— Defendant sued in representatiTO 

cnpacitv Fact to be mentioned in plaint 
07BSN1 

(d) Contents — Failure to show bow plaintiff is 

entitled to sue in such character— Effect 

07B4N1 


Plaint— (CoiifJ ) 

Boturn of 

(a) Execution — QuasUous arising m — Bsr of 

suit in respect of — Suit wrongly instituted 
— Power to return plaint for presentation 
as application to executing Conrt 

0 7 R 10 N I 

(b) lor amendment— Be presentation of plaint 

after amendmeut, whether ataoucls tohesK 
institution of suit S 2S N ^ 

(c) For re prescntatiou — PlaiatiS complying 

with the order — Whether disentitled to 
appeal from it S 96 N 10 

(d) For striking out unnecessary matter 

06E2h 3 

(e) Grounds for — Whether failuie to prodnee 

along with plaint documents sued oo or to 
Jilo list of documents relied on as evidence 
ontails return of plaint 0 7 R 14 Nl 

(f) In suit under S 92 S92N33 

(g) Order for— By Chartered High Court in suit 

diSDiibsod for want of jurisdJctiou 

07B10NW 

Return of for presentation to proper Court 


* 07 R 11 Nil 

(b) ,I.p.lhtb P»"" "S', 01,3 

w Court hcanus 

(c) Civil and EeTcnue Courts _ , 

(i) Civil Court finding Bevenue Coart 
alone has jurisdietion— Procedure ^ ^ 

{ii} Return by cml Court for pressntauoo 
to revenue Court and jj j & 

(d) Court foe . _.„j 

(0 Whether fresh court fee mustbapaia 
in Court for re P«sentatwn^ ^ 

(e) Effect _ TTife^tof 

(i) I’roceedings prior ‘o fioNZ 


f 

"oil 

(iv) Whether original Court can 

lain the suit -or 

(v) Whether plaintiff can fnit 

tjon of his claim so ^3 to f jj 
within the jurisdiction of jh* | 
Court and xe present the ^ 1 

same Court 

(f) High Court, procedure in aurt 

(i) Applicability of rule to High ji3 

(g) Limitation ri - n 10> 9 

(1) Jlothod of computation D ' 
ih) Lts venJens 

See PlatiU—Belurn 0 / <J1 

proper Court— men juif 
tiistituled 
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PJunt— Betutu cl lor rre«cntation to irojcr Couri — 
(Co)tfJ ) 

(i) Small CaU'-o Court 

(i) Xpjhcibtlit' ol Rulf to smill Can^o 
Court 07 R ION 4 

iiil IMaint returned ) \ ‘>uiall Latico Court 
to I'O prcsciitr i to Moi til— Muusilre 
luriiing It for ] rccrutatiou to Small 
Cau‘c Court — Interlcieoce o( lligb 
Court iM tCM'ion Slid NIC I 

(ml llciuru ol jlaint — 1> such Court for 
prc<oiiiatioii ti proper Court 

0 7 n 10 N 4 

(n I Return cf plaint b' — tor presentation 
to ordinira Court— Power cl latter 
Court to return plaint again to Small 
Cause court 07 R ION 11 I 

(j) Stage arhen can Le ordered O 7 R ION 2 3 

(il W Uetlier can ke ordered after dectec I 

S31 N 11 , 

(Vj lime (or and extension of b 148 N 2 

(l)Xakalat . 

Ii) luberent power to giTc tunc lot new 1 
\Rlalat S 151 N 4 | 

'll) Return of aalalatuama along witli j 
plaint also necessary O7R10N1 i 

(ill) N\ belbct fresh rakalat neces<ar) in 
lattsr court 07 R ION I 

(m) hen can bo made 0 7 U 10 N 1 

(i) ^Vllen Court has no jurisdiction to en | 
tertaiD tuil S 31 N 11 • 

(u)\Yhea suit is instituted in Court ot i 


o( suit S 2CN 2 

(ii) Suit in latter Court whether continua 
tion of that lo the Court in athicb it 
was originally instituted O7R10N9 
(ill) ^Vbether doctrine o( h$ pendens ap 
■amt 
»N7 


O7B10N0 

(ii) Par under O 3, R 3, whother applies 
ID sueU case O 2 R 4 N 10 

(ill) Latter Court returning it to origmal 
Court — Procedure O 7 R 10 N 1 

(la) Return of plaint for presentation as 


■ S 151 N 4 

(t])^\ bother plaint can be returned lor 
presentation to Court outside Bntisli 
India 07B10N1 

(mi) Whether presentation in such Court 
must be rnado by plaintlQ m persoii 

033B3N2 

(mu) Whether return of application for per 
sonal decree m mortgagesuit is return 
of plaint 0 34B6N21 

—Signature of 

(a) Absence of— Signature by plaintiff— Power lo 

reject plaint 07 RUN 3 

(b) By agent without power — Effect of subse- 

quent ratification S 90 N 5 


Plaint- Siguature of— (Contd ) 

(c) By authotlzed agent — Right of defendant to 

questiou authority to sue O 3 R 3 N i 

(d) By person authorized to mslcutt pleader— 

Effect b9JN5 

(e) Bj whom to be made in suit by or against 

corporation O 29 R 1 

(0 Defect— Effect S 99 N 5. 0 G R 14 N 3 

(g) Whether pliiut can Lc rejected cn that 

ground 0 7 R 11 N & 

(h) Plaint without signature or with defectiae 

signature filed— Effect S 115 N 1C 

(1) Suit by seieral persons — Whether all must 
sign J laiut 0 C R 14 N 3 

(j) Who can sign— Plaintiff s agent receiting 
flutbonty sul «equently— \ alidity ol plaint 
O 3 R 2 N 2 

—Suit by or against CiOiernment 

(a) Contents— Description of plaintiff ot delen 

dant — Mode of — In suit by or against 
tiovernment 0 27 R 3 

(b) Signature by whom to be made— In suit by 

CoTernment 0 27 R 1 

— — Suit relating to public, religious or charitable 
trust 

(a) Coutents—Suit under b 02 of the Code 

07B4N1 

— Cuneccs arj matter iii 

(a) Rejection of plaint on the ground of 

OGR2N8 

— Xerificatiou of 

(a) By whom to be made in suit by Govern 

inent 0 27 R 1 

(b) By avhom to be made m suit by or against 

corporation 0 2J R 1 

(c) Defect— Effect S 09 N 5 

(d) Defect in or as to— Whether plaint can be 

rejected on that ground OCR14N3, 

0 6 U 15 N 4 to 7, 0 7 R 11 N 8 

Plaintiff 

—Joint plaintiff— hucMval of cause of action on 
death ot one O 22 R 2 N 2 

—Personal appearance of— Power of Court to order 
^ O 5 U 3 

• Where suit is dismissed, whether party to suit for 
purposes of execution S 47 

Plea 

—Abandonment of 

(a) Abandonment of ground of appeal — Effect 

0 41 R31 N5 

(b) Effect Ss 100 A 101 N Cl 

(c) Raising abandoned plea m appeal 

041R1N 12 

- - Confession and avoidance, plea in— Meaning ol 

O 8 K 2 N 2 

—Decreeing suit on point not raised by parties- 
Legality S113N12 

—Demurrer, plea of— Meaning of 0 7 R 11 N 3 

—Inconsistent plea 

(a) Claim for work done and claim lor reimburse 

meul lor expenses incurred in being ready 
for other work — Whether such picas are 
Inconsistent pleas O 6 R 2 N o 

(b) Raising of— FBeet— Disallowance of costs 

S 35N7; 041 R IN 12 


to hare raised 0 3 R 3 N l 
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Plea— (Con/d ) 

New pka 

Sec Practice — New point 

Subsequent events, plea based on — Whether 

ground of defence which has arisen after insti- 
tution of suit can be pleaded 0 8 R 8 

Waiver of— Effect Ss 100 JL 101 N 61 

Pleader 

See : Legal practitioner. 

Pleader’s clerk 

See Legal practilioner^Plcader's clerk. 
Pleading 

See also Plaint] 

irriffcu sfafeiitfijif 
•^—Additional pleadings 

(a) Inconsistency with original pleading — Effect 

OGR7N3 

(b) New case not to be set up 0 8 R 9 N 1 

(c) Not to be inconsistent with original plead- 

ings 06R7N1 

(d) Not to contain allegations inconsistent with 

original pleading escept by way of amend- 
ment 06 R 7 

(e) Not to raise a new ground of claim, oscept 

06R7 

• ■ • • 08R9 

• . of Court to 

. ■ . 08B9N1 

.1. Lu-a-sS 0 8R9 

(i) Whether may be ineoosisteut with previous 
pleadings of the party O 6 B 7 

-^Admission in 

See also .Idniisstoii 

(a) Effect 0 8R5N2 

(b) Notice of admission by pleading O 12 B 1 
-—Amendment of 

See JNieiidiiieKf, 

— Change of case at trial— Whether and when 
parties can be allowed to change their case at 
the trial 06B2N9 

—Concise statement— Substitution of, for copies of 
plaints where there are several defendants 

07R9 

Construction 06 B 2 N 10 

(a) Denial of contract — Bate denial, whether 

includes denial of legality or validity of 
contract O 6 B 8 

(b) Misconstruction, whether ground of revision 

S115N 13 

(c) Principles O 7 B 7 N 1 

—Contents 06B2N2 

(a) Alternative and inconsistent allegation 

06B2N5 


' ' ■ ■ 06B8 

(el Effect of documents— Statement of— Suffi- 
ciency 

(f) Error in pleading — Effect 0 6 B 4 N 1 

(si Pacts to anticipate opponent’s answer not 
to bo pleaded OCB2N4 

(h) Facts to be stated concisely O 6 B 2 N 8 
(i) Failure to state case clearly — Effect— ^s- 
allowance of costs ® K ! 

(]) Insanit) — Specifically pleaded. O 6 B 10 N 4 

(k) Matters affecting damages O 6 B 2 N 6 


Pleading — Contents {Contd.) 

(1) No need for alleging matter of fact which 
law presumes in favour of a party 

0 6E13 

(m) No need to allege facts as to which the 
burden of proof lies upon the other side 

06 BIS 

(□} Notice as condition precedent to suit— 
Whether pleading must specify the terms 
of the notice 0 6 B 11 N 1 

(o) Omission to state material facts— Effect 

06 R 2 Na 

(p) Only material facts and not law to be stated 


OOE2N3 

(u) Summary of rules as to 0 6 B 2 N 1 

(v) Traversing of allegations not made, con- 

demned 08B3N1 


3115NU 
06B3 
S99N5 
S187N1 
INI 


(a) Unnecessary or scandalous matter in — 0^* 
lections as to— Stage at which to be 
^ 0 6 B IS N 5 

—Decision being contrary to, effect of 
(a) Bcvision, whether hes 
—Forms of 

(a) Defect in— Effect 
— Laognsge of 

—Meaning of - - 

(a) Interrogatories— Difference *^*^'^*° g* ^3 

(b) Slalement of pleader — Effect of 0 3 R 4 ^ 5 

-Objectof 06R1N1,2,08ESN1 

—Oral pleading — Statement made hy parV J® 

Court whether m nature of , 

pleading 0CR7->i 

—Particulars . 

(a) Allegation of contract or other 


0 6B12 

(b) Allegation of fraud extent of 


0 b it o 

(d) Better and further particulars— Dekvety 0 

—Amendment f/r^ 

(e) Better and further particulars— Order 

Failure to comply with— Effec^ f, B 5 N 6 

(f) Of breach of trust alleged to be ^ 3 

(g) Further and bettor particulars 

(h) ^ 7i 


(0 

(]) 


- - — ' • sili*’J 

ontract— Suit on — Plea of illegakty 
Specification of particulars neecMary ^ ^ 

„t..olr.l..aoa OCB*S» 
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pleading— Particulars— (Con/ff ) 

(k) Dates and items to be gtren if uece^sary 

06B1 

0) Degree cl larticuhcit} ueccasary 

06B1N1 

(m) Detamatiou— Suit for — Particulars to bo 

given bv parties in tbcir ptsadiugs 

06R4N9 

(n) Defence particulars of 0 6 R 4 N 16 

(o) Distiuctioo bct^^cen particulars and OTi 

deuce 06R4N1 

fpl Failure to give— Effect 06R4N2 

(q) Failure to give sufficient particulars — Effect 

06R4N I 

(r) b urtber and better particulars — AppUca 

tiou for — Applicant hiru«el{ kaorvmg the 
facts and the opposite patty not knoniog 
them— Procedure 06tt5N3 

(s) Further and better particulars— Applicstion 

for when to make 0 6 R 5 N 2 

(t) Malice fraudulent inteutioo knowledge or 

other mental stage — W hether circum 
stances from which such mental slate can 


06R4 

(rr) Of misrepresentation relied on— To be given 
06R4N3 
>R5N4 
R4NI 
R4K12 

u termini 

to be set out O 6 R 4 N la 

(«S} Power to order— Power to uBpo^o terms a 
to costs Q6R&KS 

{eS) Power to order further and better particu 
lacs 0 6 R 5 

(r4) Right of way— Suit for— Plaintiff to state 
specifically manner lu which he claims title 
0 6B4NIO 

(zS] R ght to apply for further and belter parti 
culats OCRdNl 


mind 18 lufetied should be specified 

0 6 RIO 

(all] Suit on mstalmeut bond O 6 R 4 N 7 

(zl2) Suit to establish private right of way — 
Termini to be set out 06 R 41715 

(zl3) Undue influence and coercion to be giveu 

06R4N5 

(zl4] To be given when necessary 0 6 R 4 

■ -Point not raised in 

See alio Practice— liew point 
( I Power of— To travel outside pleadings 

S 151 17 3 

(b^ Effect 014RtN9 

(c) Lffect— Pleadings not the only material 
from which issues can he framed 

0 14R3M3 

(d^ Power of Court to dispose of case on pointe 
not raued in pleadings — Power of appel 
late Court to dispose of appeals — On 
grounds not raised in memo of appeal 

O-ii ” 2 


Pleading— Point not raised in — [Contd 1 


eristv S Idl 17 

(g) ^^hethec can bo raised in issues 

0 14 R 1 N 9 

(h) Whether it can be raised at hearing 

018R2R1. 

(i) Whether judgment can be based on 

O 20 R 4 N 6 

—Presentation— Stage at which to be presented 

08R9 


—Relief 

See Itelief 

Rgnature 0 6R14 

See niso Pleading— 'i cri/ication 
{a) Defect in— Effect S 90 N 5 

jK14N1 
jR 14 N 1 
S 1S3 N S 

(e) Omission to sign— Effect 0 C R 14 N 3 

(1) Party signing in blank paper — Whether 
sufficient 0 C R 14 N 3 

(g) kNhether party s pleader should sign plea 
a n<* O ft R 14 


(j) Suit by several plaintiffs- R ho shonld sign 
plaint 0 C R U K 3 

(k| Rhetber plaint may be signed by any per 
son authorised by pleader to sign the same 
OOR14 

(1) Who can sign 06R14^2 

•—Sinking out of 

(a) For containing inconsistent allegations 

OGR10N4 

• ther 

Nl 

OG R 10 V 4 

(d) Particulars— Belter and further particulars 
order for— Non compliance with— \\ hether 
pleadings need be struck out on ground of 
such non compliance O 0 R IG N 4 

—•Striking out of matter in O G R 1C 

(a) Powers of Goar I to strike off — Matters which 

may tend to prejudice embarass or delay 
trial OGB1GN4 OCR2^5 

(b) Power of Court— Object of such power 

O 0 It IG N 1 

(c) Scandalous matters 0 G R 1C 3 

(d) Stage at which it may be struck out 

OORION 5 

l«)TJuoeoessary oc scaadaloas matter — Power 
of Court to strike out such matter 

OCR IG N 2 

• kaiiance between pleading and proof 

O 6 R 2 N 9 

(a) Effect— Sait on pronote— Duerepan y bet 
ween descripliOD m plaint and actual pro< 
notes S11S>12 

— -Terification O G B 15 

(a) Effect of 

(i)A\he{ber cavers cause title 

O 7 R 1 N 4 
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Pleading — N ofification — Eficct of— (CowW ) 

(ii) Wlicther is oMdeuce of facta coutaincd 
111 Ijlcadiogs OCniSNl 

(ill) Fftlsa or defectno vorilication — LQect 
S 00 N 5 , O 6 R 15 N 4 7 
(bJ’MoJoof OGR15K3 

(i) Signature b) tliicd pcrsou nlietbcr to 
be made in tbo presence of Court 

OCR15N2 

{ii) \ enfication not stating source of in 
formation— \ crification, wbetlier laul 
, tj 06R15N3 

(c) Object of O C tt 15 N 1 

(d) Objection as to— Stage Jt wbicb to be 

raised OCRlSiTG 

(e) Pardanasbln ladies plcidings of 

, 06R15N1 

(f) Proceedings 111 which \ enfication la ucces 


Po$»e»»ion— Decree for— (Confd ) 


(0 Contentious probate proceeding to bo 
lorified OG1116N1 

(u) Petition by \dnnmstrator General 
under Adininistritor Oencrals* Act— 
^ enfication not necessary 
, , OCU15N1 

(m) Pleadings — Verification lud presenta 
lion of— Applicability of provisions ol 
Code S14IN2 

(i' ) Proceeding under Lunacy \ct 
, S 141 NO 

(g) ho can sign and verify O C R 15 N 2 
(i) In suit bt or against firm 
... O 30 R 1 N 13 

(ii) In suit by or against Government 
, O 27 R 1 

till) Pleadings in suit by or against corpora 
, , , t>on O 20 R I N 8 

(iv) Right of opposite party to insist on 
party himself verifying the pleadings 
O 6 R 16 N 2 

— CUiscsffrtntfOKs) 

(a) Allegations in— Ascertainment at first hear- 

ing whether allegations are admitted or 
denied O 10 B I 

(b) ilisdescription- Minor defendant m — Effect 

0 32 B 3 N C 

(c) Mistale Jn— Repetition in judgment and 

deciea — Amendment — Whether pleadings 
must first be amended b 153N 4 

Political Agent 

Acts of — Suit in regard to maintainability of 

S 0N57 

Whether recognised agent for Prince in litigation 

S85N4 

Political questions 

Jurisdiction of — Civil Courts S 0 N 66 

Possession 


—Criminal proceedings effect of — Magistrate's 
order in Criminal Procedure Code S 145 pro 
ceedings — Civil Court’s rower to interfere 

S 9 K 62 


—Decree for 

See nl'o Decree 

(a) Fresh suit for possession, whether and when 

barred 0 21B35N2 

(b) On condition of plaintifi paving a eertaln 

sum within acertain time— Whether decree 
13 V proJiminary decree for redemption 

0 34B7N3 


36 profits— Is 
S 2 (2) N 10 
ect matter of 
ivety of po5 
0 32 ft 9 
property la 


0 21R100N3 


execution 

See wider Execution 
——Dispossession — Meaning of 

Joint possession 

(a) Decree for— Enforcement— Mods of— Wbe 
ther execntioa application lies S 47 N 33 
(L) Decree for— Power of Court to grant sach 
decree 0 21 B 35 NO 

Meaning of S 74 N C , 0 21 R 93NC 

Paper possession — Moaning of 0 21 R 06 N 5 

Suit for 

(a) Effect of 

(i)lor exclusive possession — Whether 
bars suit (or joint possession 

O2R2N10 

(ii) NV hether bar on ground ol rci judicata 
to suit for title SUN? 

(ui) Whether bare sabscauent 

mesne profits 0 2R2N24 

(iv) Whether precludes suit for declaration 
oflitle 02R2.N16 


(ij) Title not denied — Whether dadm 
tioii sboold be asVed for 0 2B1N3 


(c) Maintainability of ... 

(i) Decree for possession— Poassssion aoi 
obtained under decree for want o 
stops— Suit for possession if lies 


(d) Natore of decree to be passed in 

(i) Power of Court to grant joint posse* 
Sion when exolusive posse»®*o“ 
bean cl iimed ® ^ * h. 

(ii) Whether declaratory % 2 

passed 9 ' 

(ill) Whether declaration that 

Hindu widow to defendant was 

beyond widows 

passed 0 i « 

(o) Who can sue— Bight of receiver ^ ,, 

possession 

—Suit for confirmation of possession— wo®'' 
Court can grant decree for possession^ 7 B 7 V 2 

—Symbolical possession 

(a) And actual, diCcrcnce B 35 N 3 * 

(b) Distinguished from paper ^ IW N 6 


Postage , ..^j.rtbs 

On notice summons or letter issued un 

Code and forwarded by the post ,llo«eJ 

On process— Issued under Code 


for 


process— issuca uoaer uouo 
• payment of postage— Extension ol g 5 
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Postkl cnijortement 
Ste- i Lidotct—Pa'lat 
Power o( Attorney 
tmendaent ol— I’o' 


mjor'* ni<nf 


without heniiofi 
S9»K 2 


ofCoTllt to -illow 

S 153 K 5 

-Dt.!ect 111 — Efieet— Institutiou ot suit under de 
ie..tive r^wer SOJNo 

-Extent ot authority of agent under power 

03RaN3 

-Interpretation or meaning of 0 3 R 2 N 3 

-Obiection in respect of— W hen to ba taken 

03R2N4 

— Per'ca holding — I’owers of 0 3R2iJ2, 3 

-When agent holding power of attorney of parly 
can act for him O 3 R 2 N 2 

aclice 

-Uternatiaeea o 07R7N3 

-\rgumcnt» O 13 R 2 N 4 

\eaUfi UeiruiJ. 

Lcjnl I'laetiticiitr, 

(a) lie iring of— Dc-ision gircn 

—Legality - 

(l)^^rutea arguments— Filing ol— Legality— 
In appeal O 41 R IG N 3 

—Concurrent remedies 

(a) \N bether exclude each other 0 47 H I ^ 2 
I ^ . .1 ,, I, *7 1» 

« . . • N4 

^ *■ ‘ ' ' Sl5l N 4 

(d) Of case#, number of aakalats to be ^ ^ 

fel Of cases— Power of Court 02RCN4 

(f) Of suits— Conditions for — Questions not 
identical— Consolidation whether legal 

S 115 N 12 

(n) Of suit*— PriTf Council appeal— Consohda 
’ tion for purposes of 0 45B4 

(h) Of suits, appeals and other proceedings- 
Power of liish Court to make lules as to 

b 123 


of 
5 ol 

the Code ® ^ 

(b) Conaersion of application for revision into 

anneal and rice lerro — Inherent power 

S151N1 

(c) Conversion of suits based on one cause of *c 

tion into a suit based on another one 

06B17N12 I 

(dl Conversion of suit of one character into suit I 

of another character 06R17N3 [ 

(e) Inherent power S151S3 i 

(f) buit for declaration— Conversion into one | 

(or possession— Power of Court to convert I 
suo niofir ^ ^ ^ ' 

(<t 1 c;mt in individuilcapacity— Conversion into 


■actice — Decision— (Con/d.) 

(b) Power to decide one question and reserve 
another for investigation— Inherent power 
S 151 N 1 

— Expungement of matter from record 

iite aUo Appeal ~ hxpungetiient of waller — 
Poinr to Older , 

Ihgh Court, 

Heading — Stnkinij out of waller in 


-Hearing 

iSre JU/trtiig 
—Holiday 

(a) Proceedings on — \ aliditv b 99 N 5 

(b) Becoiviog plaint on bundajs or holidays — 

Eflcct S9aN5 

— Nevv point 

(a) \ppeal, new point m O 41 R 1 N 12 , 

0 41 R 31 N 5 


(ii) Power of appellate Court to decide 
without remand O 41 R 24 N 1 

(ill) Remand of issues to lower Court 

0 41 R 25 NS 

(iv) Bight ol respondent to raise such 

points in support of such decrees 

0 41 R 23 K 2 

(v) \\ hen case may be remanded in appeal 

for the trial of a new pica 

0 41R2aN15 
(m) When may be raised 0 41 R 2 K 3 to 8 

(b) Par of suit, point at to 

(i) Point as to bat of suit under 0. 2, R 2 
whether can be raised for the first 
tune in second appeal 0 2 R 3 N 27 

(c) Court, power of, to raise points suo mota 

(i) Power of Court to decide on points not 
raised b) either party 0 20 R 1 N C 

(d) Defect fatal to suit 

(0 Raising of such plea in appeal 

9 115 N 13 

(i) Estoppel, plea of 

(i) Plea— Now jilea — Estoppel — Objection 
as to — Raising of — For tho first tune 
ill second appeal Ss 100 A 101 N CO 

(f) (GrH«iflf) OGB2N9 

(i) Principle* Ss 100 101 N 55 to CO 

(g) Is*ucs. amendment ol 

(i) additional issues— When allowed 

0 14 B5 N 4, 5, C 


. ^IN'J 

0 19 B 2 N 1 
in second ap* 
014B3N 2 
ubsequentlv 
014 R3N 2 


(lii) Whether may be raised 
peal 

(iv) \\ hethcr may be raised i 


(i) Jurisdiction, point as to 

(i) Second appeal— Plea— Objection a 


to 
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Practice — New point — Jurisdiction, paint as to — 
[Conld ) 

(ii) New pica — Pies aflootiug ]Uiisdiction — 
Objection to mamtainabihtj of applt 


I 

O 41 It 2 N 6 

(j) Law point of 

(i) Bight to raise point at any stage before 
judgment is pronounced O 6 R 2 N 2 

(k) Letters Patent appeal, new point in 

L P (Cal) Cl 15 N 14 

(l) Limitation, point as to O 8 R 2 N 5 , 

O 41 R 1 N S 

(i) When to be allowed S 21 N 3 

(ii) W hether defendant can raise lor first 
time in appeal or leriston objection 
that plaint failed to show ground of 
exemption from limitation 

07 R6N 2 

(m) Iilisjoinder of causes of action, objection as 

to -When to be taken O 2 R 7 N 1 

(n) Mode of recording evidence, point as to 

(0 Second appeal — New point in— Mode of 
recording evidence 018R5N1 
to) Pleadings amendment of 0 C R 17 N 3 4 
(i) New case— Not to be raised by addi 
tional pleadings 0 8 R 9 N 1 

(p) Pleadings point not raised in 

See also Pleadings 

(i) Not taken m written siatcraent— Whe 

thei can be raised 08R2N1 

(ii) Right of opposite party to adduce re 

butting evidenie 018RSN1 

(ill) Whether can bo raised in issues 
^ 0 14 R 1 N 9 

(q) Privy Council new point before 

O 21 R CG N 20 
See also Priiy Council Appeal — New 
point in 

(ii) When can be t3k"n S112N7 

(i) lies gudicata point as to S 11 N 6 

See also lies judicata— Plea of 
(i) Objection as to — Raising of, for the 
first time in sccood appeal 

Ss 100 S,101N60 
(ii) Flea of li can be raised id appeal or 
second appeal for first time 

S11N6 

(s) Revision, new point in S115N2 I 

0 21 B 90 N 51 

(t) Sec I 


Courts whether can be raised 

Ss 100 d, 101 N 61 

(a) ^Vhen to be taken— TecbuicaJ objection 

01B13N1 

(v) \ arious matters, points as to 

(i) Objection as to absence of Advocate 
General a consent to sue, whether can 
be raised for first time in appeal 

S91N4 


Practice — New point — Various matters, points as to— 
— IContd ) 

(ii}Plea of fraud not raised in pleadings 
— Whether can be raised subsequently 
06R4N2 

(w) (Miscellaneous) 

(i) Application to set aside sale — Oo 

ground of fraud or irregularity— Whe 
ther sale can be set aside on grounds 
not taken in application 

O21E90N43 

(ii) Raising of, at late stage— Disallowance 

of costs S 35 N 7 


Plea 

See Plea 

Record of case 

See also Record 

(a) Destruction of— Effect — Burden of proving 
lower Court’s judgment to bo wrong 

0 41 R 16 N 1 


(b) Printing of — High Court power of to con 

sider unprinted documents S151N4 

(c) Inclusion of unnecessary matter— Disallow 

anca of costs S 35 N 7 26 

(d) Loss or destruction of — By accident— In 

hereot power to reconstruct such records 
from memory or on evidence and affidavit 
SI51N4 


(e) What to include— Papers relating to exsoi 
tiOQ of witness on commission 0 26 E 7 
—Subsequent events 

See also Decree— Subsequent eients 

(a) Change m law afeer filing of oase—Efie^— 

Disallowance of costs S 35 N 7 

(b) Change el law subsequent to institution of 

case— Power of Court to take note of change 
07E7N4 


(c) Court— Power of— To take notice of events 
subsequent to date of suit V 1 


»- -frrsrKl 


‘ “ Ss 100 * lOi h 

(g) How far events subsequent to institution o 

suit can be taken note of by Court 

0 31R7N16 

(h) Inherent power— To take 

sequent events ° ^ 

(i) Power of appellate Court to take note 

0 41 B 27 N 1C 0 41 B 33 N 4 
{]) Power to take note of— Death of eo sh” 
ponding partiliou oUit— Shares of ut e 
£uytain=i.»s.d O! 0 mSNl 

(k) Eight of Court to grant relief on ^ y jy j 

(l) Bight to plead ground of defence that hs* 

arisen subsequent to institution of sml ^ ^ 

(m) Whether ground of review 

-{Viiceffnneoits) i,od — 

(a) Causing unnecessary delay in 01:11 7 

Eflect — Disallowance of costa ts ea ^ 

(b) Circumventing of law by ludircetmca • 

Inherent power to prevent " 
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Practice — (ifis«nrt>ifOHs ) — {Contd ) 

(c) EvidcDCO taVcQ before auotber Judge 

ire AiiJrnce ~Aiii/r»ire f<iAe«» before an 
other J ujje 

(d) 1 ormalU^, impoctaoco of — Lndue import 

aace not to be gireu 191 N 1 

(e) Hours of Court business — Disposing of ap 

peal before hour of Court business— Regn 
lanty OjlRlGNS 

(f) Illegality and irregularity — Dulinctioo 

iK-tuceii 0 21 B90N10 

(g) linpoctstion of Judges personal Ltiowlcdge 

into decision 
See JiiJjmenI 

(h) Irregularity— JleauiDg of 0 21 R 90 N 11 

li) I-anguago 

C>ee Ccurt—LonQuajt oj 

(i) Language — Record of eTiJence — Language of 

Ss 137. 133 

(k) Language- Luglisb, use of tor proceedings 
in Court S» 137, 133 

{!] Language of Subordinate Court 137, 138 

(m) 3fisUading the Court 

iff Court— l/isfeoJiiij of 

(n) JluUiplicity of proeecdiugs— Avoidance of— 

labctent poaver S 191 N C 

(o) Jieedlesa eipense and mconvenience to 

parties— Avoidauce of— Inboceut r^»er 

S151N4 

(p) Ot-ifer dteta 

l>ee 1 eijalieata 

(q) Opportunity to present case— Denial of such 

opportunity— Effect S33N2 

fr) Order affecting merits of case— Meaninc of 
SlOoNC 

(s) Originating summons S 123 N 4 

(t) Place and time of holding Court 

See Court — Place aii<l tune of hoUUng 
Court 

(u) Place and time of bolding Conrt- Notice of 

— i allure to giae— Effect S119N12 

(\) Postal endorsement— Effect of— Court avbe 
ther can act on endorsement refnsed 
without satufyiug itself aihetber jtreferred 
to the party affected S 119 N 12 

(w) power of Court to order discovery and the 
like S 30 

Power of Court to avoid red tcfiondA9sur Zum 
£> lo2 N G 

(y) Procedure prescribed by Code applicability 

of, to miscellaneous proceedings S 93 N 3 

(z) Proceediugs other than suit — Proccdoie to 

be followed- ApplicibiUty of Code S 141 
(zlj Retention of beuefit wrongly rcceiitd— In 
liercnt power 10 remedy 5 191 N C 

(z2] Betcrsal of mam decree order, or judgment 
—Lllect on dependent decree etc — Effect 
S144N 6 
’N4 
1N3 
otro 
NC 
i lor 
6 93 


(z8) Technical objection 

See Practice— New point 
(z9) Third party procedure— English rule 

6 123 N 2 


Practice— (Viscfff(jiifOKs)—(Confd ) 

(alO) Translation of proceedings of Court acquired 
to bo in writing- Duty of Court to supply 
such translation S 137 

(zll) Uudertakmg given to Court 

See Court— Underlaying qiten to 
(zl2) \ ariince between pleading and proof 

See Pleading — Variance beltieen pleading 
and proof 

(zl3) Whether can create jurisdiction where there 
13 none otherwise S 21 K 3 

(zl4) Writ of fieri facias 0 21 R G4 N 0' 

{zl5) WntiDg- Necessity, for orders and notices 
under Code S 142 

(zlG) Wrong section, use of — Not to involve re 
fusal of relief S 151 N 4 

(zl7) Wrong section quoted in application -Effect 
— 4pi lication not to be refused merely on 
that ground S 151 N 1 

Precedent 

American decisions Preamble N IG 

English and American cases as to the poners and 

functions of appellate Court — Value of 

B 107 N 10 

—English cases- Applicability 

L P (Cal) Cl 19 N 2 

English Caees- Applicability and questions of rea 

judicata SUN 3 

—English decisions Preamble N 10 


of “ “ SUS*N13 

—Use of Preamble N 15 

Precept 

Exeeiition—AttachMent—Pretept, 
Execution— Precept 
Pre eioptien 
—Decree for 

See also Decree— Prcltntnar!/ ami final— Pre 
emplion suit for— Decree in 

(a) Delivery of possession under 

(i) When not necessary O 20 R 14 N 8 

(b) Form of 

(t) Poem and contents O 20 R 11 

(,ii{ AYhera there ate rival pre eiuptors 

0 20 U 14 N 15 

(c) Payment of money under 

(i) Appellate Court enhancing amount— 
buit dismissed on its not being paid— 
Refund of money depo ited under 
first Court s de-ree, by way of restitu- 
tion S144N1A 


(v) Reduction in appeal, right to refund 

OQOR14N IG 

(vi) Set off of costs—Due to plaintiff 

0 20 R 11 N 14 

(d) Pre emptor rights of, under decree 

(i) Plaintiff s title wheu accrues 

0 20 RUN 8 12 

(ii) Registered document, whether ncccs 

sary for passing title to plaintiff 

O20RUNt> 
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Pre emplion—Dccreo for Pre emptoi rights of 
under decree— (CoHtd ) 

(ill) Bight of plamtiCE to teiit<i md profits 
O JOB UN 12 
(iv) Title of plaintifl — What passes under 
decree O TO RUN 8 12 

(v) N endoc s title in — Nature of 

O 20 R 14 N 13 

(e) Purchase inonej 

(i) What il includes OTOKHNO 

(f) Time for pa^meut 0 20 R U N 7 

(i) hailure to paj iTithm timealloncd — 
EHect 0 20 RUN 7 

(ii) hixed under decree— Whether can he 
extended S148N2 

(ill) Pre emption money deposited on last 
day hut not sent to bank in time due 
to mistake of Court — Order lelusing 
to delner property — Setting aside tn 
ieM»,ion S115N1G 

(n) To he fixed by decree O20RUN6 


Presidency Smell Cause Court— (Confd ) 

Ttansfet of suits from ■— To High Court on on 

ginal side— Permissibility L P (Cal) Cl 13 N 5 

Presidency Small Cause Courts Act 

3$— tpphcation under— Revision, whether lies 
where such application lies S 115 N 8 

S 38— Fill! Bench powers of — W hether can go 

into questions of fact S 115 N 10 

Suits under— Costs S 35 h 3 

Presidency Towns Insolvency Act 

Procedure under — Applicability of CmlPto Code 

Preamble h 2 

I Ss < and bO— Separate suit vf baited S 9 N ./) 

I Prince 

I See aUo t creij i Prtnee 

I — — \pent of 

I hee nUo ijent 

I Agent of — Suit against — dlaiutaiuabilifcy — "MaiB 

tciiance— Suit for coupled with prayer for ebarg 

I mg it on property — Suit is one for monev 
charoCd S 86 N 5 


(c) Pnociplea 0 SO R lA N 2 to 5 

(i) Suit for pro emption— Pre emption of eiecu 

tion sale— Suit for ifhoa 0 21B88N5 

(e) SutMval of to logtl representatives 

0 S'* R I N 9 

(f) Whether applies to sale by receiver 

O 40 R 1 N 22 

——Suit for 

(a) Costs S 35 N 7 

(b) Ptauie of O 2 R 1 N 3 

(cU’arties OlRlONl? 

(d) Plaintill s right to mesue profits from dale | 

of suit to decree — Mode of enforcing right 
S 141 N 29 

(c) Rivsl pre emptors— Procedure 

020R14N15 

(f) d alaalion mode of S 15 N 12 

(gj \aluation tot jurudiction how made 

8 90 N 18 

Preliminary decree 

See Drcrrc— Prcliini'iarp and Jtnnl 
preliminary point 

Decision oi it may be judgment 8 T (9) NoVe^ 

Disposal of— Meaning 0 41 R 23 N 3 6 

Disposal on — Whether operates Miesjudicala 

SUN 105 
0 41 R 23 N 3 to 0 

S 8 O 51 R 1 
— CoDclusivenesa 
of order in 0 31R63N21 

Decree ol—h^vecutiou— Limitation— Applicability 

oE the 12 years’ rule S 48 N 2 

Decree of— i’ x 1 arU decree — Whether can be set 

aside 09R13N4 

Jurisdiction of ^ * 

(al To stay suit on ground of agreement to refer 
to arbitration Seb 3 P IS N 10 

(b) To try suit lor specific performance S 9 M 7 
Power ol — To remove obstruction to delivery oi 

immoveable property— In execution B981v s 

— Procedure— Code how far applicable S 8 

Reference to High Court 0 46R1N9 

Subordination of tolligh Court S3ii2 


Business concern managed by Durbar of State 

Sufi against such concern — Maintainability 

S86N3 

' —Cxocouon against — Fxemptions to which h9« 
I entitfod S S6 N 12 

—Jurisdiction over 
I Sea aha jurxihctiOi 

I — Nalivo Pnoco — Bight to property of — JttTi»4w 
I tioii ol civil Court S 9 N SO 

I — — Raiivo Prince — Sait on behalf ol — In htitiva 
I Indian Court — Who can lusticute 

S85N1&S87M 
—Ruling — Suit by or ou behalf of — Minon^ of 
PrinJe-EHttl 0«2 81« 

—Sovereign Prince or RulingChief— Meanii^ of ^ ^ 

—Suit against I oreigu Princes Chiefs etc S®* 

Suit by —Sot off claimed by defendant— Saactiooo 

Government whether necessary SSSNo 

—Suit by— Whether can be instituted 

cognised agent 0 3 B " t ' 

Suit by or against 

(a) Applicability of provisions as to — Suit by o 

against minors and persons of nnsMua 
rniud OSJBIJ 

(b) Recognised agents of prince S w x* 

(c) Person specially appointed by Governme 

to prosecute or defend ° 

(d) Princes and Chiefs — In whoae names to be^ 

Whether can bo ordered to appear parsoaal^y^ ^ ^ 

— — •Principal and agent 
See Ige it 

Privacy . •> > 1 12 

-Bight— Suit to enfoteo if aud wheu lies b 

——Right of — Invasion of right by opening vnn 
whether actionable ^ •’ 

Priviiege 

^Privileged statement— No suit in respect j ^ 

Privy Council c ,j n J 

Whether Foreign Court S 2 (5) M 1* 

Appeal to 

(a) Abatement , 

See Ibate i c it—PrMj Council „f 

Pniy Coiiiicif Appeal — ■' 

jwirtiri prndvnp appeal 
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Privy Council — \ppeal to— ) i 

(b) Additional evidence — Power of Privv Council ' 

to admit SliaVlO 0 41R27N19 

ft) idmiraltv or vice admiraltv ewes appeal in i 

8 112 I 

(d) Admission I 

(i) Procedure on O 45 R 8 

(c) Amendment of Priw Council decree 

(i) CoDUrmation of decree by — Clerical I 
mistaVe diseoverv of subsequently — 
Poncr of Hich Court to correct I 

S 152 NO 

(f) Amendment of decree bv I 

(i) Power of — PriVT Council S 152 N 6 | 

(e) Amendment of pleadincs pending appeal I 

OGR17N13 I 

(h) Certificate of fitness or value O 45 R 3 

(i) Principles and procedure O 45 R 3 N 4 
(n) Security and deposit required on grant 
ol certificate O 45 B 7 


(it) A\ hen maj be granted S 109 N 10 
(i) Competcnc> 

(i) Amendment of judgment decree or 

order 

(а) Order as to nhetherappcaiable to 

Privy Council 3 152 N 19 

(б) Order of tligh Court rejecting 

application for amendmeat of 
decree 3 152 N 19 

(ii) Costs order as to 

(a) Whoa lies S 35 N 33 

(ui) Court from which appeal lies 

(a) Whether lies from Agency Courts 
IS Kathiawar S9N5C 

(it) Cross appeals dscisiou when appealable 

snoNi4 

(v}£xe ution order staying or refusiug to 
stay 0 41R5N20 

(vi) Execution proceedings orders m 

8n0N2 


(vji) (General) 


(vui) Income tax reference decision in 

h P (Cal) Cl 39 N 12 

(ix) Illustrative cases 

(a) If lies on order of High Court in 
exercise of its powers of superin 
tendence over subordinate Courts 
Oovt of Ind Act S 107 N 18 


(c) Maintainability from order trane 

fernng suit for trial to High 
Court Irom sabordtaata Court 

L P (Cal) Cl 13 N 8 

(d) Maintainability from remand 

order 0 4lR2dN24 

(r) AVhether lies from order refusing 
to appoint receiver 

0 40 R 1 K 51 
{/) AVbether lies from order refusing 
to quash proceedings by writ of 
certiorari L P (Cal) Cl 39 N 14 

0 P C. 438 & 439 


Privy Council — Appeal to— Competency— Illustrative 
cases— ICoHtd ) 

(j) Whether lies from order rejecting, 
appeal for failure to furnish 
security foe costs 

0 41 R 10 N 14 
(x) Jnsofiencymatters appeal in whether 
lies O 41 B 11 N 13 

(xj) Interlocutory judgments — Appeal irom 
whether and when lies 

S 109N 10 LP (Cal) Cl 40 
(ill) Letters Patent Appeal decision in — 
Appeal— Whether Ives irom 

L P (Cal) Cl 15 N 8 
(xni) Order granting or refusing to grantr 
review 

(a) Order granting review 
0 47R7N4 0 47R8N3 

(b) Order refusing review 
0 47 R 7 N 3 

(tiv) Orders appealability of S 104 NS 

(xv) principles 

(a) Appeal directly to Privy Council 
from trial Court — Legality 

0 41 B 33 N 17 

(b) Right under Letters Patent wbe 

tber aSoeted by provisious of 
Code 5 111 NS 

(c) When appeal lies Ss 110 111 
04&R1N 2 

(d) Whether lies from decisions in 
proceedings other than suitb 

SU0N2 

(e) Whether lies from decree from 
which no second appeal lies 

am 

(J) Whether lies when Judges of High 
Court are equally divided in 
opinion S 111 

(xvi) Single Judge of High Court decision 

of S 111 N 3 

(a) Applicability of prohibition to 
non chartered High Courts 

. SmN3 

(b) Prohibition of such appeal— Object 

of prohibition SU1N3 

(xMi) Substantial question of law 

(n)AVheQ decision appealed from 
must involve S 110 

Concurrent findings of fact interference bv 
Privy Council S 112 NO 

(L) Consolidation of suits O 45 R 4 N 1 

(i) Costs in case of 0 45 It 4 N 4 

(n) Inherent power of High Court— Nature 
and extent of O 45 R 4 N 2 

(ill) Several appeals— Consolidation— 1 ower 
of High Court S 151 N 4 

(iv) Suits disposed of by same judgment— 

Meaning of O 45 B 4 N 3 

(1} Costs 

Sea also Costs — Prxiy Couucif a/ijvaf 

(i) Appeal where remand is canned by 

defective manner of framing of is ue 
in lower Court SllJV'- 

(ii) Paper booV — Cnneceasary matter — 
Costa may be disallowed S 3o N .u 

(ui) Power of High Court as to costs cr 
recurity for costs S 112 N -5 

(iv) Prinaples and practice as to S IP N S 

(v) Where appeal not Prosecuted S 35 N n 
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privy Council — Appeal to — {Contd ) 

(m) Criminal cases, appeal m S 112 

(i) Appeal to royal prerogative 

L P (Cal) Cl 41 NT 3 

(ii) When lies 3 109 N 12, 

LP{Cal)C141Nl 
(111) hetber lies 3112 

(n) Cross appeal 045111 N2 

(o) Custom, question of, interference m 

3 112 K 6 

N2 

u - f — dent 

without substituting legal represea 
tatives— ESect O 22 R 4 N 19 

(ill) Effect— Procedure 0 22 RUN 9 

(it) Power of High Court to implead legal 
representatives 0 45 R 13 N 12 

(v) Respondent death of— Notice to legal 
representative when may be dispensed 
with 0 45 R9a 

(vi) Respondent death of pendingappeal— 
Validity of order ID appeal 8 112 N 6 

(q) Decree in 

(i) Money payable under — Rate ofex- 
, ^ change 0 45R15N15* 

(u) Giving of, to successful party 

, , 045 R 15 N 4 

(ill) Power of High Court to go behind 
^ , 0 45R15N7 

(iv) Meaning of, lor pnrposea of Privy 
Council appeal 0 45B1 

(v) Of affirmance 

(а) Appeal agaiust, when lies S 110 

(б) Decision of Division Bench of 

High Court reversing that of 
single Judge which reversed 
decision of lower Court— \\ he 
ther decree of affirmance 

8 no N 15 

(c) Involving substantial question of 

law — Meaniag of S 110 NIC, 17 

(d) Meaning of — Friociptes 

S no N 12 to 15 

(r) Discretionary matters 

(i) Practice Sn2N10 

(li) When Fnvy Council will interfere with 
discretion of loner Courts in a matter 
relating to costs S 35 N 33 

(s) Dismissal of, for non prosecuting etc 

0 45 BaN6, 0 45BTN9 
(i) Delay in preparation of records 

O 45 B 7 N 9 

(u) Efiect— Which is the executable decree 
in the case O 34 B 5 N 23 


(t) Execution of decree passed ii 


( 

(ui) Assignment of decree— Court In which 
assignee can apply for execution 

S 38 N 3 

(iv) Executable decree, which is S 38 N 5 

(v) High Court, powers of — Nature and ex 

^ tent of 0 45 B 15 N 7, 8a 


Privy Council— Appeal to— Execution of decree ps 
ed 7a— {Conld ) 

(vi) Jurisdiction of Patna High Court 
execute decrees of Privy Council pa 
ed m appeal from Calcutta H: 
Court 0 45BI5] 

(vii) Order in Council — Execution— Pro 
dure 0 43B 

(viii)Stayof 0 45 EI3N 

(ix) What Court can execute 

S37N 3, 0 45R15N5 

(u) Execution, pending appeal 

(t) Power to require security forrestit 
tion as condition of 

O 45 B 13 and ool 
(ii) Restitution security for— Procedure 
0 41R6Na, 0 45B13N 

(v) ir jjorfehearing — Dutyof connsel S 1121' 

(w) Biual order, moaning of 0 45 R 1 N 

(x) Findings of fact 

(i) Appeal from decision in second appe 
— Findings of fact, whether binding r 
Privy Council S112N 

(ii) Interference by Privy 

(y) Fortna paupertt procedure of if applies 

OiJRlNW.OiSBSS 

(z) Grounde of 


’ tain point ' 0 41 B SI N 

(ui) W'bcther remand order not apy» « 
against can be challenged la/t* 
cSuncil SlOsKl 

(zl)lnletlerenc6 byPmy Ccraneil— When Pr>’’J 
Council will not Interfere with ^““lon 


(*3) Judgment in, form and contents 

(i) ConlentBof— Reasonsfot qs 


(z4) Leave to appeal, application for O 45 B * 
(i) Applying for or obtaining leave j, 
make appeal pending' 

(ii) Common ludgment disposing of * 
appeals — Separate opphc»t>o“ « j 

leave— Necessity for O 45 « 

(ill) Costs of— Enforcement of s' 

Mode of ® f 

(n) Dismissal for default— Be^to»»i'’“jj 

, TflCOtlOU 

(v) Dismissal with costs , ,..,ecnto 

for costs— Court empower^ w* ^ g 

(vi) Dismissal of— Costs, power to j 
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Privy Council— Vppoal Leave to appeal applies 
iioo lot — {Conid ) 

Ini) Dumusal lor default 

See DwwwiaJ for d fa fit 
(viu) Form and eouteuts 015R3 

li») LmiValion O la B ^ N 3 

(x) Police to opposite party OJoRS 
IsU Ez parte— Order granting leave— Sett 
mg as do of 045B3N5 

(m ) Once granted if can he sobseqoenlly 
cancelled on Ktoniid of howtauon 

0 45R3 

Uii ) Person entitled to maintain 04aB2Nl 
(sit) Refusal of certificate — Reasons for ro 
fusal— Recording of 0 15 R 6 N 1 

ixv) Strikiuc oflfor default of prosocntioo 
0 45 It 3 N 0 


(xvi)Stay of proceedings pending applies 
tion— Inherent power S 191 N 2 

fxvi ) Two separate suit* or appeals — %\ he 
ther a sioalo applicat on for leave to 
appeal Ue« S i(W N 8 

Koer point in 

Sec also Pritcfier— New i out 


U) Object on as to jurisdiction >f can be 
raised for first time before Privy Conn 
ca S21N3 

(ii) Raising of 0 3l R CS N 20 

(ill) ^Vbether and when can be raised 

S ll2 N I 


U6) Notice 

(i) To opposite patty— Slodo of ^ 


(ii) To opposito party — When may bodis 
pensed nith O IS R da 15 

{ui} To respondent O 45 R 8 N 2 3 

(it) To respondent or legal representative 
of raspoodenC— Ibsence of— Ellect 

O 45 R 15 


(z7) Parties 

(i) Addition of— Power of High Court to 
add pendiug Privy Council appeal 

O 1 R 10 N 11 , O 46 K IS N 12 


(^8) Powers of High Court pending appeal 

O 45 R 13 and Notes 
(■] To give necessary direction 

0 45R13N10 
O 45 R IS and Notes 
(z9) Practice b 112 N 5 to 10 12 

(zlO) Prize Court decrees of appeal from S 112 
(zll) Procedure O 45 


receiver can be appointed after giant 
of leave O 10 R 1 N 20 

(ii) Pending appeal O 15 R 13 and Notes 
O 4o R 13 N 11 

(zl3) Records prmtiugand transmissiou of 

(■) Costs of— Order for farther payment — 
Failure to comply with order— Effect 
0 45B11 


Privy Council — Ippeal to — Records printing and 
transmission of— (Confd) 

(ij) Costa of traosmission of records— Do 
posit of out of time — Effect 


to order further payment 0 45 B 10 

(t) Deposit of costa of paper book— Refund 

of balance O 45 R 12 

(vt) Depos t of costs for preparation and 
transmission of records — Procedure 
on admission of appeal 0 40 B 8 
(ii ) Deposit of expenses for transmitting 
recoras — Date of decree — Meaning of 
045 R1 N 3 

(v ii) Printing of records— Deposit for 

04jR7 

(ix) Record — Preparation of for transmis 

sjon Co England— Delay m prepara 
tion 0 45 R 7 N 9 

(x) Record in— What to include 

0 45R7N8 

(xi) Registrar of High Court— Power of— 

To determine what papers to be in 
eluded lo paper book 0 45 R 7 N 8 
(zii) Transmission of copies of evidence and 
other documents L P (Cal) Cl 42 
(xui) Cost of transmission of records— Tima 
lor 0 46 R 7 N T 

(zl4) Rehearing of S 112 NO 

(i) Inherent power S151N4 

(it) Review — Ground for— Omisgion to 
notify respondeat of admission of ap 
peal— Effect 0 45RSir3 

(zl5) Remand by Privy Council— Practice 

S 112 N 10 

iel6) Right of parties to copies of record 

O 45 B 0 

(zl7) Rules of Judicial Committee App IV 
(i) Effect of 8112 

(zlS) Security for costs 0 15 R 7 

(i) Acceptance of— Revocation of 

O 45 R 9 

(u) Consolidation of suits — Security for 

costs 0 45B7N5 

(ill) Deposit of— Out of time— Effect of 

0 45B8NI 

(iv) Deposit of— Procedure on — Admission 
of appeal O 45 R 8 

(v) Deposit of— Time for— Date of decree 

meaning O 45 R 7 N 3 

(vi) Form of security O 45 R 7 K 6 

(vii) Further security, power to order 

0 45 R 10 

(viii) Is appeal by special leave 

O 45 R 7 N 3 
(ix) Increase of security found inadeqaate 
O 45 B 14 

(x) Inability of money deposited as seen 

Illy to be attached by decree*holder 
0 45 R7N4 

(xi) Order for further security— i®dnra to 

comply with order— Effect ® ® 

(xu) Principles O 45 R 7 N 

(xiu) Scope of Rule O 45 B " 

(xiv) Time for — Eiteoswa of — P 

Court 
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Privy Council Appeal to — Security for costs— 
{Contd ) 

(xv) Where two cases have been consoli 
dated in one appeal 0 45RYN5 


(zl9) Security given by either party, enhancement 
of pandiBg appeal 

li) Increase of security found inadequate 
O 45 B 11 

(u) Order for further security — Failure to 
furnish — Effect 0 45 Rll 

(ill) Retiumng further security for costa or 
further payment for pnnting and 
transmitting records O 45 R 10 N 1 


(e 20) Special leave 

(i) Application 
tion 


S112 

for — Contents of applica 
S112N 12 


(ii) Application to High Coart whether 
necessary before application to Kmg 
for special leaie SU2N4 

(ui) Coats terms as to— Power of Privy 
Couscrl to impose terms as so costs 
8112 NS 

(iv) Grant of grounds for S112N4 

(v) Grant of on ground of question of law 

of importance to a sect being involved 

SmNY 


(vi) (.jrant of— Practice— Er i>arte 

8 112 N 12 


(ni) High Court power of after grant of 
special leave 8 112 Nil 

(mu) In cases not allowable nndet Code- 
Right of King to rcceire snoh appeals 
8 112 N 2 


(ix) King 9 prerogative— Nature of 

SU2N2 045B3N2 


(\) Leave will uot be granted fot appeal 
against non judicial acts 8 112 N 4 


S 112 N 4 

(xui) No leave for appeal against executive 
acts of Government S 112 N 4 

(xiv) Stay of proceedings — Inbereut power 
S 151 N 2 

(cv) Technical objeeticns — Whether can be 
raised S 112 N 7 

(xvi) V« hen granted S 112 N 2 to 4 

(xvii) Whether can be granted vvhere appli 
cation for leave to High Court has 
been time barred S 112 N 4 

|xvm) Whether leave granted can be sub«e 
quently rescinded 8 112 N S 

(xix) Whether can be granted where High 
Court has refused leave S 112 N 2 4 

(z21) Stay of execution and other proceedings 

0 45 B 13 and Notes 

(i) Admission of appeal — Effect — Stay of 

execution 0 45 11 13 and Notes 

(ii) rending appeal 0 41 R 5 N 2 


Privy Council — Appeal to — Stay of execution and 
other proceedings— (Conftf ) 

(ill) Application by special leave— Stav of 
execution in view of 0 45 B 13 \ C 

(iv) Court empowered to grant 

0 45 R 13 N 2 8 

(v) Failure to pay further security — 

Eflect 0 45B14 

(vi) If can be granted before granting of 

certificate 0 45 B 13 N 3 

(vii) Inherent power 0 45 B 13 N 10 

(rill} Inherent power of High Court to slay 
proceedings in trial Courts S 151 N 2 

(ix) Not to be ordered when appellant 

has failed to comply with order for 
further security for costs, etc 

0 45 R U 

(x) Power of Privy Coancil— To stay pro 

ceedings and execution 

O 45 E 13 N S 

(xi) Power to require security as condition 

for stay of execution pending ap- 
peal 0 45 R 13 and Notes 


" 0 45'R 15 N Si 

(xm) Stay of execution after grant of special 

leave 0 45RWN'* 

(xiv) Stay of pioceedings between prehmi 
nary aDO final decree-^Court whieu 
can order 0 45B13N5 

(xvlStay of other proceedings between 
e»me parties raising same question* 
^ siovn 

(xm) Inherent power of High Court ^ ^ 
(z23) \aluatioQ 


10 

(lO 


(uO 

(IV) 


Appealable value what is 

SllO N2 3,11 

Appealable value— When special leare 
will be granted though Babject matter 
of appeal IS below 

Consolidation of suits 0 45 B 4 h i 
Determination of— Remission of dispute 
ir, nf first instance 0 45 R5 ' 1 


-\alue how 

(tii) Hinimum value that must bo 

for appeal to lie . 

(viii) Remand to Court of first 

determining valuation Oloitiu 
(is) Value of subject m»tler--Vi bejljer JP 

peal IS maintaiuablo when , 

not be ascertained ^ 

*robate 

See a ho EircufiOM, 

Will 

Court in Native State probate issued ly 

(a) Effect— Whether sufficient to V \ * 

tiff to sue m British India u * * 
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Probmte— (Coti^ ? ) 

• Grant of 

(») Giantec, duty of to f«tui«h )u\cutor7 to 
Court— W better Court to rrbieh busiuoss 
of Court which issued prohata is tnus/erred 
whether can rcccixe luicntorv S 150 N 1 
(1) Setting aside Rtant— Suit for S9KC1 

{c) M ithout considering relationship of parties 
to decea ed— Legaiit\ — Kevision S115N12 


should be dismi'scd or plaintifi to be gnen 
time 07R4N4 , 

(c) Before instituting suit on 1 ehall of testator s i 

estate 07R4NS 

(d) In c3«o of what communities uecessarT ' 

O 7 U 4 ^ 5 to 0 

* Proceedings for i 


O 41 R 1 N 4 

(1) trUtratiOD reference of ptoceedincs to 

Sch 2 P 1 N 5 

(c) tcUtTatioD leference to of <|uestiOD as to 
diMsiou of estate pending proceedings for 
probate — N aliditv Seb 2 P 17 N 3 

fd] (.ode applicability of to 

0 33 R 3 K 14 S141 N2 

(i) ^pplieahlitT of CiTil Pro Code S 10 
SION 7 

(e) Compromise of 0 23 R 3 K 11 

(i) Costs S3oN23 

hf« also Coils— Probati casis 
(i) Otdee tor to be paid out of the estate— 
Order, bow to be enforced S 3o N 37 
[g) 1 01 ma paupmi procedure S141N2 

ba alio Pauper 

(i) tpplicatiou for probate whether may bo 
made in /ornia ptiupcrts O 33 R 1 N 1 
th) Procedure in 

(i) Dismissal for default 

See Dtsiutssal for tJrfaull 

(ii) Application lor probate, dismissal for 

default— Effect O 9 R 9 K 6 

(ill) Appointment of guardian ad litem 

O 32 B 3 N 14 

(iv] Power of Court to mako suitable orders 
as to detention preserration, inspec 
tion, etc , of subject matter of suit 

0 39R7 

(v) Temporary injunction — Whether can 

be granted in such proceedings 

O 39 R 1 N 4 

(vi) When veriffcation of application neces 

saty O 6 B 15 N 1 

(mi) Whether discoiery may be ordered 

0 11 B 1 N 14 

(i) I'cs judicata, applicability of doctrine of to 

S 11 K 28, S 11 N 63 

(j) Whether is a suit 

S 11 N 28. L P (Cal) Cl 13 N 2 

(k) Withdrawal of O 23 B 1 N 5 

— W hethcr plaintiff must state that he has obtained 

probate lu plaint in suit on behalf of the de 
ceased testator’s estate 07R4N3 


Procedure 

Applicability of Code 

(a) Cases not coiered by express prOMsions — 

Inherent power S 151 N 1 

(b) Proceedings to which prorjsioas of Code 

apply S141N2 

(c) Where express or special procedure is pro 

aided for S 141 N 9 

— Error or irregularity in 

(a) Effect S 99 

(i) Decree whether maybe roTCrsed on 

ground of irregularity S 99 

(ii) In what cases does not vitiate the deci- 

sion s gg N 2 

(ill) Instances of irregularity not meriting 
reaeisal oraariationofdecrce S 99 N 5 
(la) When can be made ground of appeal 

S 105 N 2 

(b) Alatetial irregularity — What is S 115 N 14 

(c) Objection as to 

(I) Waiver of S99N7 

(a) By guardian ou behalf of minor— 
W hether binds minor S 147 N 4 
(u) When to be taken S 99 N 7 

(d) What IS— Examples Ss 100 d 101 N 23 24 

Execution proceedings procedure in S 141 N 2, 3 

High Court power of to make rules— As to pro 

cedure of itself aud subordinate civil Courts 

Ss 122 to 131 

Interpleader suit, ptoeeduto in 0 35 R 4 

Law relating to, Civil Procedure— Law as to— 

History of Preamble N 1 

—Matrimonial matters Preamble N 2 

Meaning of Ss 100 d 101 N 23, 24 

(a) Principle that suit against dead man le not 
maintamable whether one of eubstance or 
procedure 8 141 N 7 

Mi»ceJ]aBeou» proceedings, procedure in S 141 

— Procedure prescribed by other laws 

(a) Applicability of Civil Procedure Code 

Preamble H 2 

(b) binder special or local law — Not affected by 

CiMl Procedure Code Preamble N 2 

—Proceedings other than suits procedure in S 141 

ScoM and object of rules as to 

AbUae of rules as to procedure— Remedy- 
Inherent power S 151 N 1 

(b) New form of— No inherent power to intro 

dace S 151 N 3 

(c) Buie of procedure — Gaming nnf ait advantage 

by use of rule— Inherent power to remedy 
S 151 N C 

(d) Bales of procedure— Not intended for bin 

doting justice 8 151 N 1 

(e) Rules of procedure— Not to be permitted to 

exclude presentation of litigant s defence 

S 151 N 1 

^—Summary procedure 

(a) Pow er of High Court to provide for summary 

procedure being followed in certain cases 

S 123 

(b) With reference to claims on Negotiable In- 

struments O 37 B 1 

^Testamentary and intestate matters 

Preamble N 2 

Wrong procedure following of — Di3alIowanc« 
co^ts S " 
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Proceedings 

—Against whom may be taken— Representatira of 
party S 146 

Appeal — Whether proceeding within meaning of 

b 14C S 146 NS 


Continuation of — Bj representative of party 

8 146 N 2 


Conaersion of 

Sto also Practice — Coniersionof proceedings 

(a) Application into suit— Application for com 

pensatiou under S 05— Conaersion into 
suit on payment of full court fee S 140 N 11 

(b) Power of Court to conaert suit into apph 

cation and application into suit S 47 N 63 

(c) Power of Court to treat claim suit as appli 

cation in execution S 47 N 63 

—Stay of — Order relating to— hether revisable 

Sll&N S 

Stay ot— Power of appellate Court S 107 N 18 

Transfer of 

bee also Case~Transfer oj 

(a) General power of High Court and District 

Court to transfer b 21 A. Note* 

(b) procedure on transfer— De tmo trial wbe 

ther necessary 3 24 

—Who may take— Eoprcsentativo of partv S 146 
Process 


iSee also SuiiniOHS r 

—Execution process for— Conteuts 0 21B24 j 

—Fees lor 0 48 R 1 I 

See also Coutt fee— Process fees j 

(a) Failure to pay ) 

(i) Dismissal of suit— Restoration— Whe . 

thet Court can imposo terms as to 
costa 0 9 R 4 N 1 | 

til) Dismissal o! suit— Whether fresh suit j 
batted 0 0 R 4 ' 

(ill) Dismissal of suit for such failure — 
Ilcmod} o! pUintiQ 0 9R2N3 
(it) Dibmissal of suit— Restoration— When 
can be ordered 0 0 R 4 

(v) Dismissal of suit for such failure — 
Whether suit can be disniiBsod for 
failure to pay process fees for notice 
to guirdiau ad /Urni of minor defen 
dant 0 9B2N2 

(vj) When entails dismissal of suit 

09R2N3 6 

(b) Liability for — Process foo — Piaintifi m 

pauper suit— Whether liable to pay pro 
cess lee O 33 B 6 

(c) Time lor payment 0 49 R 1 N 1 

(i) Poes to be pi]d within time fixed 

09R2N1 


Postal charges 

(a) Service by post— Postage payment of— Time 
for— Extension of S149N6 

ib) Whether Court can order payment of pro 
cess fees as well as postal charges 

09B2N6 

i recess forms filing of time for whether need 

be fixed O 49 R 1 N 1 

■ -Sore o of 

(a) Dxpenscs of— By whom to bo borue O 46 R 1 
(bjlligb Court power of to make rules as to 


Process— Service of— (Gojifcf ) 

(c}Mode of 

(i) Processes in High Court 

O 49 B 1 and Notes 
(n) Applicability of provisions as to sum 
mens to all orders notices and other 
documents 0 4SB2 

(ill) Service by post— Power of High Court 
to make rules as to S 123 

(iv) Service in suit by or against corpora 

lion 0 2j B 2 

(v) Service of applications and orders in 

course of esecutiou of decree against 
partner against his share m the 
business 0 21 B 49 

(d) On whom may bo served 
(i) Agent, etc 

(a) Agent to accept service 0 3 B C 

(b) On mukhtcar of party whether 

BUfhbtent O fi R 3 If 1 

(c) On muuim of party resident 

within lunsdiclion whether 
sufUcient 03B3N6 

(d) On parties when there arc recog 

nued agents — Validity 

03R3N1 

(e) On recognised agent — Efietl— 

Validity 03B3NI 

(ii) Military men or airmen suit ^7 or 
against process in 0 28RS 

See also Legal praeiUtonrr—Struee 


" 03RSN1 

—Witness pro ess to or ogainst— Issue of *** 
at instance of commusionec 0 2b it ii 

Procession 

—Right oI — Arrangement between rival commil 
oitics regulating nunoer of taking out protes 
61003— Whether can be eniotced 

• Bight to take out is cml ngbV SJN22 

Prohibitory order 
See Execution — Attachment 
Promise 

Joint promise _ , 

t,a) Decree against one joint promissot 

<b) Nature of liability created O 1 
(c) Whether sepaiaie suits are 21 

against joint p omissora O i iv a 
Promissory note 
See also NegotiaUe instrui lent 


—In favour of legal practltionei 


—Suit on— Whether can bo converted mt® 

original cause of action * ^ r m 

—Whether ciealea distinct causa ^ i» 

the original debt 0 2 « ' 

wperty « ro N 4 

— luUagible property— InstVDCcs “ ^ 

-Me.o.nsof s 0 N 17, S COH J. 0 38 U5H H 
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Prcp«rlf— Meaning oI~^Ce»UJ ) i 

(a) Interest of tenant of — Nod transferable ^ 

occupancy^ bolding 0 33 R 1 N 5 

(b) Right of fishery S 16 N 4 

—Interference mtb exercise of right lojunction 

restraining O 39 R 2 N 4 

Soit relating to is suit of cinl nature S 9 N 17 

Transferable property — Right to future main 

tenance— Transfer for decree of maintenance 

O 21 R 1C N 3 

Mho can own— Flue tua ting body like community 

licanovrn 01RSN3 

Protbonotary 

—^Delegation to— Of judicul and other duties S129 
Provident Fund 

Deposit in— Llabl)lt^ to attachment S 60 N 19 
Provident Funds Act 

— S a— ttlachmenl of provident fund deposits — 
Legality — Revision S 115 N 12 

Provincial Insolvency Act I 

-Procedure under — tpplicability of C P Code 

Preamble N 2 

•^—Proceedings under — Whether subject to revi 
Eional jurisdiction of Iligh Court S 115 N 4 i 
22— Proceeding under whether suit | 

Sa(2)N5FN8 

— S 16— Score of— Separate suit if barred | 

89S50 ' 

— S 75— Uich Court « rowers of revision I 

S 115 N 29 

ProTincial Snail Cause Court I 

■ Applicability of Code to 0 50RI | 

—Res lew application in— Provisions applicable 

O 47 R 7 N 2 I 

— S 17— Secniity under— Time fixed forgiving seen 
zity— Whether cen be extended 6143N5 

. . 3 2a— Powers of High Court under— Coopaiison | 
with powers nnder C P Code S 115 S115N29 • 
Public 

-Decree against munic paliCy whether binds public 

S 11 N 67 

Soit on behalf of 

(a) Compromise of— Whether legal 

O 1 R 8 N 23 

(b) Maintainability O 1 R & N 3 

(cj When decision in prior suit operates as res 

] idicala SUN 69a 

(d) Whether lies under O 1R8 01U6N8 

Public body 

— Restraint of by temporat^ injunction — Per 
missibility O 89 B 1 N 13 

Public charity 

See PulAictiust 
Public Demands Recovery Act 
- Certificate under— Transfer of — Legality of 

S41 N 2 

Sale under— Suit to set aside whether lies 

SON 17 

Public document 
See Docimeit 
Public nuisance 
^—Acquiescence 

(a) Iniunction whether will be granted 

S91N 7 

—Consent of advocate General in respect of suit 
relating to 

(a) Absence of objection aa to whether can be 
raised for first time in appeal S 91 N 4 


Public nuisance— Consent of Advocate General m 
respect of suit relating to— (Contd } 

(b) Collector refusing consent — If Advocate 
General can grant sanction S 93 N 1 

— CoDstmctive public nuisance 

(a) Uandaiorv injunction whether will bo 

granted S 91 N 7 

(b) What IS S91N3 

(c) When actionable S 91 N 4 

Encroachment on public lane 

(a) Proper remedy S 91 N 1 

Meaning of S 01 N 2 

(a) Cows— Killing of whether pnblionuisauce 

S91 N 2 

(b) Length of time whether will legitimise 

nuisance S 91 N 2 

(c) Pnblic meeting — xlolding of on highway — 

Whether public nuisance S 91 N 3 

Remedies and reliefs 

(a) Declaratory relief in respect of— When to be 
granted S91N6 


S91N1 

—Representative suit S91N9 

(a) Special demage snflered by a particular 
community— Representative suit on behalf 
of 0 1 B 8 N 7 

—Special damage 

(a) Meaning oi SOIN 1,£ 

(b) Need to prove in snit regarding public 

nuisance 5 0l 

(c) Plaint to give parti nlari as to 0 4 R 0 N 13 

(d) Suit by or with consent of Advocate General 

—Private person whether can prove special 
damage 8 91 N 8 

(e) SDit by or with the consent of tdvocate 

General— Special damage not necessary 

S91N1 

(f) Snit by private persons— Special damage 

neces&ary S 9 N 41 t N 3 

—Suit in respect of S 91 

(a) Non compliance with S 91 — Eflect — 

Whether decision operates as ret jtdicalt 
SllNi-s 

(b) Person suing with Advocate Cecerki s 

consent or relator whether to have sir' 
personal interest in the subject taler e 
suit niZNs 

(c) Relator position of 5 u' T 

(d) scoi« of s 91 sHri 

(e) Suit under S 91— Per 
—When actionable 

(a) Right of private person to mg j 

— Rale under cotnni fl sr {>'■’31 

—Who can be made liable for— .r- — ^ 

Public Officer 

— Aleaning of - „ _ 

(a) OQivial tssigucc ^ rv * 

(b) Receiver 0 cl rs 

(c) S«piro/iiir in wbc'g— _ -T W 

attached property y ,,, Jp— 

—Suit against 

(a) J^fen a of— Pteeg ^ * 
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Public Officer— Suit against— (Con/i ) 

(b) Fixing of time for his appearance — Exten 

Sion of time to enable him to make refer 
ence to GoTernment O 27 It 7 

(c) Jurisdiction — In what Court suit is to be 

instituted SIGN 3 

(d) Liability of defendant to arrest or attach 

ment O 27 It 8 

(e) Power to require security as condition of 

stay of execution or for restitution where 
execution is allowed pending appeal 

OUR? 

(f) ^ hether should be brought in bi^ personal 

or ofhcial name O 27 R 7 N 1 

Public Policy 

\s bar to cognizability of suits S 0 N 53 

Compromise opposed to — Compromise decree — 

Executire Court power of to question xalidity 
of decree B 47 N oO 


Sale of 0 'Bee — Compromise decree providing for 

such sale — ^ alidit} of such decree if can be 
questioned in execution S38N8 

Public Right 

— — TntrinBeinent of — Special damage auSered by 
f member 
1R8N7 

— . IB8N7 


Public Servant 

ifc also OoLeninient o/fteer, 

Public of/xetr 

—-4ct purporting to be done in official capacity — 
Meaning of S $0 N 5 

—Decree against 

(a) AlloHince of public officer — Exomption 

from attachment in execution of decree 

SCON 15 

(b) ExccuCion of — When to issue S 82 

■ Dismissal of 

ble to 
12 N 4 


S79N3 

Purchase by, m name of another — Legality 

S9NC1 

■ Suit against 

(al ^laiatainability S 9 N 58 

(i) Lxcmption of some public serrants 
from being proceeded against in a 
Court of law Govt of Ind Vet S 110 

(b) I'Otice 

(i) Under S SO form and sufficiency of 

S80N13 

(u) Plaint to state that notice was duly 
given SCO NIT 

(til) Statutory notice — Notice if necessary 
for amendment of plaint S SON 16 
(i\) Statutory notice prior to suit— Objec 


SCONS 


Public Servant— Suit against— (Contd ) 

(c) Privileges 

(i) Defendant when exempt from per* 

sonal appearance S 81 

(ii) Snit for act done in official capacity— 

Exemption of defendant from arrest 
and attachment otherwise than in 
execution of decree SSi 

(d) Summons service of on — Mode of 

05R9N7 

Public Suits Validation Act 2oll932 S93N4 

Public Trust 

See also Advocate General 
— Advocate General powers of — Income of chan 
table endowment— Power of Vdvocate General 
to see to its proper administration S 92 N 7 

— Alienation of trust property 

(a) Dharamsala— Worshippers at — Rightof to 

challenge alienation of property attached 
to dharamsala OIBSNC 

(b) When permissible 6 02 N 20 

Breach of trust— Meaning of S 92 N 6 

Collector, powers of — I isitatonal powers 

S93N3 

— •■Cypres doctrine 

(a) Applicability of S 92 N 22 

—District Judge powers of 

(a) Management of trust — Whether Distrut 

Judge can interfere on mere application 

S93N2 

(b) Mohamadsn wakf— Djstriot Judge to eset 

else the powers of kazi S 92 N Id 

S92N5 
Sg2N5 
S92N5 
S92Nfi 


—Mosque 

(a) Bight of Mohammadans to worship w-- 
of light S 32 K 1 

^Mutt properties — Position of head o£ mutt tnth 

SMIJI 

Person having interest in— Who is S 93 N » 

Private rights in respect of— Examples of S 92 N 7 


—Scheme 

also Decree-Scheme decree 

Execution— Scheme decree 

(a) Consent of Advocate General— Efiect—” be 

therconseut is sufficient ground in'tseli 
for framing scheme ® o m « 

(b) Execution of scheme decree S 92 N c 

(c) Modificaiion of— Which Court has 

(d) Power of Court to alter scheme « 

framed thereunder S 92 N 81 


(e) Scheme decrees— Enforcement— Mode 

(f) Scheme decree— Form of S 

(g) Scheme suit— Court exercising power— tmac 

scheme — Whether order is in ijja 


(h) Scheme suit 

(j) Settlement of alteration of 21 

(ii) Alteration of scheme when 
(ui) Application for direction 

(«) Governing considerations ? \ 21 

(v) Interpretation of scheme bJ * 
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Public Trutt— 5 bcme— ‘'chenie uit— (Coiftf) 

(vi) Power oJ Court under scheme 

S 02 K SI 

(Til) Provuioi s that cau (c includod in 
scheme S 92 K 21 

OmJTfust declared l\ will— U hetber ad i 
miuistrttioii suit is necessary beloio ' 
seltlemcut of scheme S 92 K 21 

(ls)^Vhea a new scheme ma\ be settled 
S 92 N 21 

'^uit relating to S92 I 

(a) tlatemeot of S 92 N 30 

bcenlsn Hale c t 

(b) Idrocate Cicnetal content of S 02 N 23 

(i) IL'enca of — 1 to edure — Return of 

pUiDt S 92 N 33 

(ii) IdditioD of new reliefs or omission of 

one alread} ashed for— Eflect 

S 92 NOS 

(ill) Collector — Collector rcfusiug con^nt — 

If 4diocato General can grant sane 
tioo S93N1 

( \) Collector— CoQseat given without re 
ferrisg toplaiutiQ sioterest in trust— 
EQeet S99H5 

(\} Consent whether uoeessaty for appeal 
S 92 N 26 

(\j) ^ature of— Effect of S 92 N 25 

(rii) 2<atute and form of consent S 92 K 21 
(till) Humber of persons authorised to sue — 

til must join in subsequent stages of 

suit S 9> H 8 


(ail) Stage at which consent should be 
applied for S 92 1125 

(xiii) Ihe persons obtaining lease— Position 
of OilB4Nl 

(sit) Under S 92— Consent of Advocate 
General — Grant of to three persons— 
Two of them dropping ont— Whether 
the third alone can continue the suit 
8 92 N 30 

(st) When necessary S 92 N 23 

(zTi) hether necessary for amendment of 
plaint 892 N 25 

(c) Adi ocate General functions of S 92 N 27 

(d) Advocate General right of— To interrene 

5 92 27 8 


S92N16 

(ill) Power of Court to appoint now trustee 
8 92 H 16 

(it) RemoTal of trustee— Grouuds for 

8 92 27 15 

(v)Sa]]adah Nashm whether can here 
moved in suit under S 92 S 92 N 15 
(I) -trbitration 

(0 Suit under S 92— trbilration 

S92 27 3S 


Public Trust— Suit relating to — Arbitration — (Contd) 

(n) Suit under S 92 — Reference to arbitri 
lion — Legality Sch 2 P 1 N 10 

(g) Collector power of S 92 N 27 

(b) Compromise of suit under 8 02 S 92 N 29 
(]) Costs S 92 N 14 

(i) Advocate General — Costs of S 92 N 14 
(]) Court IQ which to be instituted 

(i) In what Court suit to be instituted 

SION 3 

(ii) Suit under S 92—What Court can tty 

S 92 N 38 

(in) S lit under S 92 if can be transferred 
to Additional District Judge 

S 24 NIL 

(L) Death of partv cfiect of 

(ij Suit under S 92— Death of one of the 
plaintifls — The right of survivors to 
carrj on the proceedings S 92 N 8 
(a) Suit under S 92--Doath of party 

0 22K1N14 

(1) i orim pn ipcrij applicability of procedure 
of S 92 N 31 

(m) Parties addition of 

(i) IddiDon of Advocate Genera} aepartiea 
S 92 N 28 

(u) Neccssar} and proper parties 

0 1 R 10 N 27 

(ill) Suit instituted by one plaintiil— Defect 
whether cea be remedied by subee 
queut amendment of plaint S 02 N 8 
(iv) Power cl Court 0 1 It 10 N 10 

(v) Suit under S 02— Relief againet third 

parties can be granted S 92 N 23 
(m) Suit under S 92 patties to S 92 N 23 
(u) Provuious applicable 

(i) Applicability of 0 1 B 3 to suit rola 
tiug to public trust 0 1 R 8 N 8 
(u) Public charitable or religious trust— 
Suit In respect of— Religious Endow 
menls Act applicability of S 92 

(m) Retrospective eQect of S 92 S 92 N 8 
(iv}S 02 whether mandatory S93NS3 
(%) When suit relating to public cbaiitabla 
aud rel gious trusts need not be brought 
under S 92butm3} be brought uuder 
01B8 01B8NS 

(vi) Whether suit can be brought icde 
pendcntly under S 92 S 92 hi 38 

(o) Receiver appointment of suit under S 92 

S92 N 13 0 40 B 1 N7 

(p) Pes judteaia SUN CO, S 93 N 41 

(i) Suit under S 92 S 11 N 

(q) Suits to which S 92 applies S 92 N 2 6 7 

(i) (Gciieraf) 

(nj Reliefs claimed to be covered by 
section 5 92 N 9 to 12 

(b) Reliefs other than those men 

tioncd in S 92 added— E2tct— 
Applicability of section S 92 N 2 

(c) Suit for enforcement of private 

rights not within S 92 S92'N7 
(f)SQit mu^t he in representative 
capacity on behalf of public 

S92N 7 
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Public Trust — Suit relating tcf— Suits to which S 92 
applies — \Contd * 

(ii) Eecoverj ol *rust propert> suit for 

(a) From alienee— N\ he tlier S 92 ap 

plies 8921^2 

(b) Piopctl 7 belonging to pnbliD trasi 

in the possession of trespasser— 
Eecovery o( property— Suit under 
S 02 whether proper procedure 
S92N7 28 

(c) Scope of S 0’’— Suit for ejectment 

of trespasser whether within 
section S92119 

(ill) BcmoTal of trustee 

(a) In what cases S 92 applies 

S 92 S 15 


(&] Scope of S 02 — Suit for lemoral 
of trustee de son tort whether 
within seclion S Ji ht 5 

(c) Scope of S 92 — Suit for remoral of 
trustee of Aaffafoi — Whether 
wuhiQ section S J2h 2 

(d) Suit for whether one within S 92 
S 92 N 15 

(it) (2ftsc<((aiieous} 

(o)Brcachof trust alleged— Whether 
deleudaut s denial of tru«t tales 
suit out of purriew of S 92 

S 92 ^ 6 


of S 92 S 92 h 2 5 

(e) Directing accounts and enquiries 
S 92 N 16 

(d) Reliefs wiibio scope of S 92— Suit 
for permanent injunction res 
traiQifig defendant from preTent 
ing the public from going to 
certain place for pooja— Whether 
wiiLia ection S92N9 

(r) Scope of S 92 — Beliefs that can 
be granted — Declaration that 
property id question is trust pro- 
perty S92 1 « 12 

(/) Scope ofS 92 — Suit fordedara 
tion of pUiDtifl s right of joint 
management — W bother within 
section S92 N 11 

( 9 ) Scope of S 92 — Suit for declara 
tiontbat plaintifls are trustees 
S92N II 

(h) Suit against non trustee for 
accounts — ipplicabihtr of S 92 
8 92Na 

( 1 ) Suit for deciding, whether there ; 

is trust S 93 2« 5 1 

01 Trustee asserting title to biioself I 
S931«5 I 

(r) Suit under S 02 — Questions that can be gone 

( 1 ) Existence of trost whether may be > 
questioned in snit under S 92 S922I5 j 
(ii) luclukion of re] ef which cannot be I 
gtantei— W hetber other reliefs are | 
barred S 92 2i 3d 

(■u) Power of Court to go inloqacstioas not I 
dueetly atisiag in suit S 9 iH 3 ! 


Public Trust — Suit relating to — Suit under S. 9. 
questions that can be gone into— (Confi ) 

(it) Snit m regard to public charitable ( 
religious trwtSehets chimshle 

SO 

(t) Valuation oi S 921^3 

(t) ho can sue 

(i) Property belonging to temple— Suit fo 
recovery of temple property— Wb 
can sue O 1 B 8 h 

( 11 ) Properties of public trust- Alienation- 
Setting aside — Who can sue for set 
ting aside — Mutt properties— Duciple. 
of mutt whether can sue 0 I B 32« j 
(lu) Whether minor can sue under S 

S92M 

(tv) W ho can sue under S. 92 S 92 2f ! 

(u) ithdiavTal of suit 

( 1 ) PlaintiS Wishing to withdraw schemi 
suit — Court s power to transfer some 
defendants as plaintiffs and proceed 
withsnit S92 2 I 25, 0 23R1MC 
(t) (A/wfrl/anroiii) 

( 1 ) Breach of trust— What amonnts to 

SQ3N6 

( 11 ) Change id the office of trustee pending 
litigauoD *— Continuance of liligstion 
0 22 B 10 h 9 

(ill) Order for di covery of document — 
Against whom to be made 

Oil Br l-and 13 h 21 
(it) Sanction for — By officer appointed by 
Oovernmcnt S932f4 

(v) Suit for declaration that suitpropsctr 
IS trust property— Haintatnabiliiy a. 
repiesentative a tion 0 1 B SB 8 

(vi) Suit initiiuted under S 92 — Some of 
the original plaintiffs sobsequeatty 
supporting the defendant— Suit whe- 
tbercan continue S 02 BS 


(vii) Suit under S 9’’ whether to be con 
lentious S 92 "N 32 

(vui) Suit under S 92 — Amendment of plaint 
— Effect S 11 B CO 

— Enperinteodence of Ivw relating to — Ilialory of 


— ■ Trustee 

(a) Appointment of in case of a vacancy— Power 

of Court to override custom governicg 
matter b 92 B 16 

(b) Devolution on death or default of trustee 

b JJ B 5 

(c) Who is — ^chaivaut temple whether trustee 

S92B5 

Public worship 

• Bifihi of— Obstruction to injnnction restraining 

0 39B3B4 

Railway 

Government railway 

St4 Goiernment railway 

Stale Railway — Suit agamst— In whoso name to 

be brought ® ^ o 

(a) Nonce before suit, wbea necessary b SO 2s » 

(b) Railway taaen away bj Goveinmenl pendiog 

suit- Botice under S. SO, whether nece'sary 
b ''OB 16 

hetber can be sued for public nuisance la res 
pect of the use of locomotives ou ra-lwa) * ^ ^ 



GENEIUL iNDSt 


3507 


Railw*/ Compuny 

Place of residence— W bit is 0 5 B 13 N 1 

O 29 U 2 N I 

Keljting gratuilv or bonus gtiuted by Riilway 

comiuny— ^ betber liable to attachment and 
sale {q execution SCOKG 

Rate «f exchange 

— Decretal amount expressed m sterling — Calcula I 
tion of amount m rupees— Bate of exchange 
vrhich IS S 47 Is 77 I 

Rateable distribution 
Ste l.xteulnn — rufeelle Jutiibifioii 
Receiver O 40 

- Accounts of O40R3N3 

(a) 1 allure to submit— Remedy O 40 R 4 

tb) LiaUUtv to account 0 40 B 1 N 37 

(i) RtmoYal from oflice for failure 

0 40R 4 R 4 

(il) For income from property 

0 40 B4N2 

(c)Obicclion to— Overruling of— RDact— R«* 
jJdtca.a 0 40 BIN 37 

id) Passing of— 1 fleet— Re oj cning whether and 
when pcrmusiblo 0 40B4N2 

^il Scope ol eu^uttv 0 40 B 3 N 3 

fo) Party appointed as reeeitet— 'Nature of Ins 
liaUhiy 0 40RIN37 

(f) Principles 0 40 B 1 N 37 

(e) Procedure on his failure to pay amount due 

from him OtORSNf 

(h) Questions relevant when consideimg ac 
counts O 40 B t N 37 

(i) Discharge— Eflect— Whether thereafter he 


0 40 B I N 37 

Advances to 

(a) Advancingof mosey by plaintiff to receiver 

under orders of Court— Right to recover 
suchmouey from ludgmene debtor 

&47N7U 

(b) Recovery of— Claim for recovery by decree 

holder— IV hethcr queatioa is one as loexe 
cutiOD arising letneen parties to suit 

S47N7 

Ad verse gaesessiett agsiast O40S IN 29 

-Adverse possession by 

(a) Whether te«.eiver can set up title in himsolf 

as agaiusb any of the parties 

O 40 B 1 N 29 

\gent appoialcd by — Whether owner of estate can 

sue agent 0 40 B 1 N 31 

Agreement with 

la) Legality O 40 B I N 31, 85 

(b) Euloccement— Summary procedure 

0 40B1N50 

Uienation bv 

(a) Lease— betting aside— Procedure 

O 40 R 1 N SO 

(b) Of property— Re..civct to be patty to deed of 

conveyance O 40 R i N 26 

(c) On whom binding 0 40 B I N 36 

(d) Moiigago by — I’liority over pre eaiating 

charges 0 40BlN2i 

(e) Possession of— Sale by receiver — Eflei.4 

O 40 B 1 N 43 

(0 Powers of— Sale— Of property O 40 B i N24 


Receiver — Alienation by — {Contd } 

(g) Powers of— To mortgage property 

0 40 E 1 N 24 

(b) Powers of — Transfer of property 

0 40 R 1 N 26 

(i) Sale by O 40 R 1 N 22 

(i) Applicabilitv of provisions as to confir 

jnalion oi sale 0 21 B 92 N 10 

(ii) Certificate of sale— Provisions as to — 

Applicability of 0 21 B 94 N 2 

(ill) Confirmation by Court — Whether 
necessitv O 21 B 94 N 2 

(iv) Eflect— Right of purchaser to— Assis 

tauce of Court in obtaining possession 
O 40 B 1 N 23 

(v) Sanction of Court— Necessity for 

0 40B I N 22 

(vi) Setting aside— Procedure — Application 

underS 47 O 40 K 1 N 26 

(vii) Suit whether maintainable on ground 
that the purchase at sale wasbcnami 
for plaintiff Sb6N2 

(till) Territorial jurisdiction S SS N 6 

(is) Under directions of Court— Eflect 

0 40 B I N 22 
(x) Whether prov isiodb as to setting aside 
execution sale on ground of fraud or 
iriehUlanly apply 0 21 BOON 2 
(xi) Sanction of Court necessity for 

0 40 n 1 N 23 

erty 

ree 

ourt 

, w w. .aN2 

(b) Purchase by receiver at execution sale— 
Leave of Court, necessity for S 47 N 71 
Uav« 

, wbe 

7N 62 

au , »ij«iu«r ue can pur 
chase properly oi which he is receiver 

O40R1N23 

(e) Whether can purchase at auction sale as 
decree holder property of which ha is re- 
ceiver O 21 R 73 N 2 

([} Sale— Of property of which he is receiver— 

4 xfidicy— Procea’ura O 40 R i N S8 

—Appointment of S 94 , O 40 B 1 

(a) Appointment under decree 

(i) For future maintenance 0 31 R 17 N 8 

(b) Barlo — By prior criminal proceedings in 

respect of the property O 4U U 1 N 10 

(c) Cancellation of 

(U Power of Court O40R1N43 

(u| Power to order restitution 

0 40B2N 1 

(d) Collector, appointment of 0 40RS 

(«) Company, receiver of— Whether and when 

may be appointed O 40 R 1 N IT 

(I) Court which can appoint receiver 

(i) Court by which receiver may L< appoin 
led or icmovod O 40 R 1 N 12 

(u) Power of civil Courts to appoint receiver 
to collect rent of agiiculiuial laud 

O ,0 R 1 N 12 

(ill) Small Cause Conrt, power of, to app>oiDt 
b 7 

(g) Discretion of Court O 40 R 1 N 2 
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Receiver — Appointment of— (Ooiiid ) 

(b) ESect of 

(i) Decision on merits of tbe smt, whether 
mrohed 0 40 BIN 2 

(u) Payment of rent accrued prior to ap- 

pointment of receiver, to propnetor — 
Whether discharges liability 

O 40 B 1 N 24 

(ill) Principles 0 40 BIN 29 

(iv) Property passes into riisfodta 

O 40 B 1 N 2 

(v) And temporary injunction, distinction 

between O40B1N13 

(vi) Eeduotion of rent by owner subse- 
qucntly — Whether such reduction 
binds the receiver O 40 B 1 N 25 

(vii) Whether it supersedes prior attach 
ment of property O 40 B 1 N 20 

(Till) Whether such appointment operates as 
stay of execution 0 4tB5N16 
(ix) Whether title of rightful owner aSected 
0 40 B 1 N 29 

(i) Estoppel from objecting to— Party suggest- 

ing names for receivership, wbeihci estopped 
O 10 B 1 N 51 

(j) {Gcnernl) 

(i) Eatent of powers of the Court m ap- 

pointing or removing receiver 

0 40B1N14 

(ii) hen may be made 

0 10B1N2, 13. 14 

(k) Otouads for 0 40 B 1 N 13, 14 

(i) Apphcabiht) of English law 

O40B1NU 

(ii) Just and convenient— Meaning of 

0 40 B 1 N 14 

(l) Inherent power to appoint S 151 N 2 

(m) Maintenance, snit for, appointment of re- 

ceiver in O 40 B 1 N 9 

See also : ilatntenance. 

(i) Grounds lor O40B1N13 

(n) Mortgage suit, receiver in O 40 B 1 N 47 

See also . ilorlgaje—Eecencr, appointment 

of 

(t) If and when may be made 

O 40 B 1 N 4 

(ii) lilortgagco's duty to hand over posses- 

sion to receiver O 40 B 1 N 4 

(o) New receiver, appointment of O 40 B I If 46 

(p) Object of — Principle and object of 

0 40B1N2, 14 

(q) Owner, appointment of, as receiver 

(i) EBect O 40 B 1 N 29 

(r) Party, appointment of, as receiver 

OeOBlNU 

(') Procedure is to 

(i) Application for— Manner of making 

O 40 B 1 N 54 

(n) Application for — Summary disposal of 
—Propriety of O 40 B 1 N IS 

(ill) Notice to opposite parties — Necessity 
for O 40 B 1 N 45 


Receiver — Appointment oi—[Co)itd.) 

(t) Proceedings for, parties to 

(i) Necessary parties — Several trustees, 
executors or administrators — Who 
ther all should be joined 0 31 B 2 N 2 

(u) Property in respect of which receiver can be 

appointed 

(i) Appointment for property sold in eio 
cution 

See . ExeciUion — Sale. 

(ii) Appointment in regard to the right of 
maintenance 
See . Maintenance 

(ill) Future earnings of judgment debtor — 
Whether receiver can be appointed in 
respect of such earnings 0 40 B 1 N 5 

(iv) Situated outside local jurisdiction of 
Court S51N6;040E1N12 

(v) Belonging to joint Hindu family 

O40B1N15 

(vi)I 


Sch 3 P 11 N 4 

(vn) In possession of co sharer 

0 40 R 1 N 15 

(vm) la possession of executor of vvill 

' ^ 0 4011 1 N 16 

(.»» Tn of urnbammadsn widow 


(xi) 


widow for rnaintenanee 0 40 B 1 1? 

Lands allotted for mamtenance or 
judgment debtor 


‘ O 40 BIN 13 

(xv) Receiving maintenance allowance pay 

able in future to J“6gmen^deWor ^ ^ 

(xvi) Pension payable to 5 

(v) Purposes for which receiver can be 

S51NC;040B1M* 
(1) Prosecuting causes of action . 

outside Court's jurisdiction a oi * 

(w) Refusal to appomt t>,n«s»oa 

(i) Order refusing to appoint --1^51 

applicabJe u.ther 

(ii) Refusal of. at prior stage - 

precludes subsequent application 
appointment of receiver jj j v 13 

(in) Grounds for O 40 B 1 N U 

(x) Several receiv B^l N ^3- 


(y) Stage at which receiver c 


0 be appointed 

O 40R1N 

(i) Appointment pending n fs's B 
appeal 0 45 inc- 

ite also . rmy Counctl jpj>rai. 
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Receiver— Xppoiutnient cf — Stige at which receiver 
can t'e appomtcJ— (Con/J ) 

(ill Recei'cr il ciu le appointed aUw rate 
leoca to "irl itration O lO R 1 N IS 
Sell .1 P 3 S 

(ml Whether ho can I o appointed alter sale 
utidcc iiioctgago decree 
(iv) hether inav bo made alter decree 

OWaihiM 

{vn\licthcr revoiiet can he appointed 
after djsiins»al oi suit O 40R 1 IS TO 
(ti) NS hither ifceuct can bo appointed 
alter final jeeroo in raocteaea snit 

(vii) Whether leceiier can be appointed 
alter suit jj compromised 

O 40 It i N 30 


(zl> Suits and 1 roceedinRs m nhieh receiver may > 
bo appointed S> 141 iSS 0 40Rl^s3 | 
(W la aruttitioa proceedings, whether i 
permissible ^ ^ I 

(u) In proceedings under Bengal '**“*S.*2 
\ct ^ ^4l h* 3 


declMatwa O 40 B 1 iT 13 

(rl) Successiou Certificate Act, proceedings 
under Appoittlmeot ol receiver •“ 
Berieion whether lies 

smNio 

(mi) Suit for money 0 40 B I N 13 

(viij) Suit for speeifie peilormance—NN bother 
receiver can be appointed m such suit 
O 40 H 1 N 4 

(i*l Whether teoeivet can bo appointed in 
proceedmee other tbau suits 

* 040RIN3 

Ul) brn tabes effect O 40 B 1 N 40, hi . 

O 40 R 3 N 5 

(.0 Order expressing intention of appoint 
ing leceiier and calling Qpon parties 
to suegest names— Effect 

0 40 R X N fit 

{i3) NV ho may bo appointed receiver 

(i) Collector, when may be appointed recei 

vei O 40 R fi 

(u) Two or more persons i( can be appointed 
O40B1N47 

-Contempt ol Court 

(a) Buobedieuce of Court s orders 

0 40 B 1 H 36 

——Costs of 

Scefilso Cosls— Rfceiicr, fosis o/ 

(a) Receiver— Eight ol— To cOsts 
' 040R2N3 

—Criminal Procedure Code, proceedings under, re 
collet in 

(a) In proceeditigs under Ctiiaioal Procedure 
Coda S 145'-Civil suit to determine nghts 
of Uairnants — Prayer for obtaining posses 
siou from Receiver not necessary 

oamna 

Debts incurred by , 

(a) Priority of— Oier other debts D 40R VB 31 

(b) Liability for— incurred by in course ol { 

manacement O 40 R N R 31 , 0 40 R 3 tJ 4 | 

(c) Liability for— Principles O 40 R 12* 32 1 


Receiver— Debts incurred by— (Could ) 

(d) Power to incur debt 0 40 B l 32 

0 10 R 3 N 4 

(e) Remedy of creditors O 40 R 3 N i 

Decree against — Enforcement— ^lode ol 

0 40 R 1 N 31 

——Decree in favour of 

faj tvsignnjenf of— Whether prior attachment 
of the decree affects assignee s title 

O 40 B 1 5 30 

^—Directions to 

(a) By what Court can be gHen 0 40 B 1 U 22 

(b) Directions of Court 3> to disposal oi incUme 

of property — Bemody of aggrieved party 

0 40 B 1 H 5V 

(cl Directions of Court in management by re 
ceiver when to be taken O 40 B 1 If 22 
Disi.b&ige oi 0 40 B 1 N 43 

(a) Application for — Dismissal of application, 

whether birs fresh application S 11 N* 28 

(b) Effect— NVhether he continues to hold the 

property on behalf of nght/ul owner 

O40R1N 20.48 
(cl In adiniDistratioa suit — Whether can be 
discharged after passmi, preliminary decree 
owBifijry 

(d) Order when ooe uader S 47 S 47 27 7la 

(e) Pending suit by bim— Effect 0 40 R 1 27 48 

(f) Power of Court to pass necessary consequea* 

tial orders though suit disposed ol 

0 40 B 1 27 43 

fg) Suit a|atDst receiver— Leave of Court, whe 
tier oecessary 0 40 R 1 27 ffl 

(b) NVUca tahes place 0 40 El N 18 

(i) Whether he can be compelled to part with 

possession before his just claims and allow 
ancea have been paid O 40 R 1 N 43 

(j) Whether his liability can thereafter be eo> 

forced 0 40 E 4 27 2 

Duration of office O 40 R l K 43 

(ai Jurisdiction— To pass orders after disposal of 
suis—Ordecs necessary to wind up charge of 
receiver O 40 R 1 27 48 

Duties ol 0 40 R 3 

(a) DelegNtion of— To another O 40 R 1 27 27 

(b) Enforecmeot of— Mode of O 40 B 4 

(c| To pay amount duo from him— Ns ordered bv 

Court 0 40 Jt 3 

— —Execution against property for which receiver has 
been appointed 

(a) Attachmeut O 31 R 52 2* 3 

(b) Attachment of property— Leave of Court— 

Proper Court to grant leave O 10 R 1 > 30 

(c) Esemption from attachment O 10 R 1 27 30 

(d) Lesve of Court— Necessity for— For eiecn 

lion sale O 21 R 90 N SG 


O10R1N20 , 
Propertv in bands of— Liabihtv to t>a J 
ceedeJ against m exeeuiion O '* ” 
(b)Sal8 in execution— Leave of Cours.^b 
and when nece»>-ary 
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Receiver — (Contd ) 

Execution proceedings, receiver m S 51 H 6 

Sec also Eiecuiton, Heceteer tn 

(a) Partner, execution against 0 21 B IQ N 1, 3 

(b) Appointment of 

(i) mode of execution O 40 B 1 17 10 

(ii) Efiect— Equitable at tacbmcnt SSl N 6 
(ill) To collect decreo debt attached 

S 51 N G , O 21 B 46 2? 7 

(iv) To realise rents and profits of attached 

property S61N6 

(v) To realise rents and profits of estate of 

deceased judgment debtorin the hands 
of bis heirs S 51 27 6 

(vi) M hen may be made 0 21 R 11 27 12 

(vii) W betber is mode of execution 

O 21 B SON 7 

(c) Moneys realised by — ^^hethet «pso facto 

belong to judgment creditor O 40 B 1 27 23 

(d) Whether agent of judgment creditor 

O 40 B 1 N 23 

(e) Whether Court can appoint receiver suo 

mota S 51 27 8 

—Expenses of 0 40 R I 27 35, Q 40 B 2 N 1. 2 3 

(a) Duty to leop doivn expenses O 40 B t 27 37 

(b) Lien for 0 40 B 1 27 42 

(c) Priority— Bight to m respect of 

0 40B 1 273O 

(d) Liability of for unnecessary expenditure 

O 40 R 3 27 3 

(e) Litigation by or agaiusl — Expenses of 

0 40R 1 27 35 

(f) Foivets of— Extent of poivec to incur ex 

penses O 40 B 3 27 3 

(g) Powers of — Toiocur expenditure for manage 

ment O 40 B 1 27 35 

(b) Bight of— To expenses and remuneration 

O 40 R 2 N 1 to 3 

(i) Right to reimbursement for expenses in 

enrred by him O 40 B 1 27 37 

(j) Sanction of Court necessity for 

O40B1N 8;,O40B3NS 
——Impleading of, as party to civil or criminal pro 
cccdiogs 

(a) Criminal Procedure Code 

(i) Proceedings under — Relating to im 
moveable property— 'Receiver whether 
can be added as party O 40 B 1 27 44 

MS 


Receiver— Legal representative ol—[Conid.} 

(b) Liability for acts of Receiver 

See also Legal representatice 

(c) Liability of — Enforcement of— Mode of 

S47N4,S145N2 

Liability of 0 40 R 1 N 36, 0 40E3 

(a) Enforcement of 

(i] Mode of 0 40 B 4 N 1 to 4 

(n} ilismanagemeat by receive— In 
vestigaiion of liability— Proper 
procedure O 40 R 3 21 4 

(b) Ittachment and sale of bis pro 

petty to enforLO bis liability 

O40R4 

(c) Breach of duty by — Whether a 

sDcceeiing receiver can sue him 
for such breach O 40 R 1 N 31 

(d) Liability of — For lo»s doe to ueg 

lector default etc —Mode of en 
forcemeut of liability 

O40R4N2 

(e) Payment by, of sum due from 

him — Mode of enforeemeot 

O40B4 

(/) Separate soit —Whether and 
when aecesaacy 0 40 R 4 27 3 

(ti) Stage at which to be enforced 

0 40 B 4 27 3 

(b) (General) 

(i) Wilful default of— Liability for— En 
forcemeot O40B4 

(ii) LiabUiiy of— For mismanagemeat 

0 40 R I 2.31 

(lu) Liability of— Extent of 0 40B32»2 

(iv) Liability of— laid that of exeeaiot or 

trustee compared and coutcasted 

O40B1N3S 

(v) Liability of— Forloa* to estate— Caused 

by his negligence O 40 B I N 33 

(vi) Default of— Liability for O 40 B 3 
(vu) Responsibility of— For loss to estate 

O 40E3N4. O40R1N 2 

(c) Interest 

(i) Claim by receiver for sum from estate— 
Deposit of such sum in Court— Be 
ceivei s liability for interest on 

amount found to be in excels 

O 40 R 3273 

(d) Fetaonal liability 

(i) Distinction betweeu rcceiiersnd trus 
tee or executor O40Bl^^® 


(b) Receiver appointed by another Court— Power 

to add O 1 B 10 17 12 

(c) Suit by or against — If be can be added ae 

party to suit without leave of Court ap* 
pointing him O I R 1027 12 

(d) W ben necessary or proper party to suit 

0 1 B 10 N 10, 13. O 40 R 1 27 31, 44 
—Joint receivers 0 40 R 1 27 47 

(t) Retirement of one of two joint receivers 

O 10 R 1 27 47 

—Legal representative of 

(a) Lnlorcemcnt of liability against 

O 40 B 4 27 3 


(u) \\ ben arises— Debts incurred m con»« 
of man-igemcDt O 10 B I N 33 

—Lien of O 40 B 1 N 42, O 40 B 2 N 3 

—Management by , 

(a) Extent of receiver s oowers O 40 B 3 

(b) Leave of Court, when necessary g j >, 37 

(c) Loss cansed by receiver s default— By '***®‘? 

toboborne O 40 B 1 N 33. 0 .0 B 3 N * 
M)0£prop..t, 010E1S*> 

(e) Power of Court— summary R I N 5d 
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Receiver— ilanagcmeut l> —[Contd ) 

(cl rowers oI Coa,t-To pas. .o.laUe orders 

(tirarl. coosenlint to appo.nimeot ol recoi 
«r whether preel.rdeJ Iron. .mpuSniM r» 
cerret s admmisliaiion O 10 R I *3 

^^(aoSifger ol smi ptopertp 

Itao, . ..tale .eee.re. oC- 


Misappropriation tiv 

(a) Cnmioal pro ecJiug»- 


-Lea\c of Court 

0 ,0 tt 1 N 3J 

0 R V N 33 

of partDor 
fess— \ppio 

;;,Lt;™'‘(orh,; o"wnV.. oI p.rtn.r.b,p 

fonds-Encet OiORtN- 

—Negligence of i, .aim M ^7 

WUaHiUt^fat ^*®O40R4 

(0 Euforcemcnt of O'®"* 

<b)L0M«a<iud by-LiibilUy foe „ 

(0 Ly ^rhom to be home 0 fO R I N 33 
u» Lutiility cccetyat O <0 B 4 N 8 
(el Loti to estate— Order agaia»t receiver to 

■‘s«bs"n3 

(d) Whet amounts to— Pfinciple-v 0 40 R 4 N 2 
— Partition suit receiver to 

See also Parftfion— 5uif /or 

(a) ApBOintment of-Orounda jj 

(b) At whose instance can be r i i4 15 

Partnership suit, receiver in 0 20 R 15 N2 

Sft also firm , 

Parlnershtp . . , 

(a) Appointment ol-Suits in which he can he 

^ appointed— Partnership suit 0 40 B I N 8 

—Payment by O 40 R I N 29 

(a) Of debt— Eclore asccrtainment^f 

(b) Right of true owner to he reimbursed by 

third party lor shah payhiaPt j 


U 21 H 1 N 4, 5 


—Position of 

(a) And that of executor 
gauhod 

fb) Ofiicer of Court 


c trustee— Eistm- 
040R1N38 
0 10 R I N 27 29, 
0 40R9N1 
fi) Liability to account O 40 R 1 N 37 

(c) Principles 0 40 BIN 28 29 

id) In respect of decree— Whether * tepresen»_ 


‘ 0 40 BIN 33 

fh) Whether be n representative of owner of 
estate O40R1NSI 


Receiver— PositlOU of— (Coiifd ) 

li) Whether party to suit within 3 47 
' S47N7 

(j) Whether public ofheer S 2 (17) Notes 

(L) Whether representative of the Court 

0 40B 1 N 28 

(1) Whether there is any fiduciary relation bet 
ween receiver and owner of estate 

O 40B 1 N 31 

w— Possession of 

(a) Criminal Procedure Code, S 145 — JXsgis 

Irate a power under — To interfere with pos 
session of receiver appointed by civil Courts 
0 40 B 1 N 10 

(b) Interference with— Contempt of Court 

O 40 B 1 N 34 

(e) Nature of S 114 N 9, 

0 40 R 1 N 28 29 

(d) Nature of— Possession enures to benefit of 

vrue owner O 40 B 1 N 20 

(e) Possession— Suit for— Bight of receiver to 

sue for possession 0 40 B 1 N 23 

(f) Right of, to possession— Defendant conti' 

□uiog in possession notwithstanding ap- 
pointment of receixer— Bight of true owner 
to messe profits 0 40 B 1 N 29 

(g) Third party in possession— Disturbance of— 

Remedy of third party 0 40 R X N 51 
(b) Third party m possession— Procedure 

0 40 BIN 49 

(i) Removal of receiver from possession— Frovi 

(jont applicable 0 40 R 1 N 49 

(j) Right of »uccessful party to possession 

from receiver 3 144 N 9 

(k) Third patty in possossion whether bound 

to deliver possession before adjadication 
of his claim to continue in possession 

O 40 B 1 N 49 

(l) When takes effect 0 40 B 1 N 40 

—Power of Court to remove person in possession 

0 40 B X N 49 

—Proceedings against 

(a) By third party aggrieved by hSs conduct 

O 40 B 1 N 43 

(b) Committal for contempt for disobedience of 

Court s orders O 40 B 1 N 30 

I (c) Cnmioal proceedings O 40 R X N 33, 39 

^ (d) Execution egaiost O40RXNS0 

SfO also plxcculton — llccticer, execution 
ayainst 

Proceedings against property m hands of 

(a) Attachment before judgment of property of 

which he js receiver — Effect 0 38 B 10 N 1 

(b) Properties in hands of — Leave of Court, 

necessity for 0 40 B 1 N SO 

Removal of O 40 R 1 N 43 

(a) Court by which he can be removed 

0 40 R J N 12, O 40 B 4 N 4 

(b) For disobedience of Court s orders 

0 40 B 1 N SO 

(c) Inherent power— To remove receiver 

O 40 B 4 N 4 

(d) Order refusing to remove— Provisions appli- 

cable 0 40R 1 N5X, O40B3N 4 

(e) Restitution 0 40 B 2 N 1 

Remnneralion of 0 40 R 1 N 35, 0 10 B 2 N I 
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Receiver— Remuneration of — (Confd ) 

(a) Agreement to pay — Legahtv 

*0 iO R 1 N 34, 85 

(b) Cfimmal Procedure Coda, S 145 — Proceed 

Jugs Under — Receiver appointed in such 
proceedings— Remuneration 0 40 R 2 N 1 

(c) Excess claim by receiver — Liability for 

Interest O40R3N3 

(d) Liability for — Parties, whether personally 

liable O 40 R 1 H 35 

(el Lien for 0 40 R 1 N 42 

if) Mortgage — Priority — Remuneration of le 
Cei'er— Bight of receiver to priority over 
mortgagee O 40 R 1 K 35 

(g) Power of Court to fix O 40 R 2 

(h) Power to order refund of O 40 R 2 N 1 

(0 Priority right of receiver to 0 40R1N35 

(j) Appointment of — Improper appointment— 

Refund from plaintiff of salary paid by de 
lendant to receiver S 151 M (> 

(k) Removal— Power to order refund of remu 

aeration O 40 R 2 N 1 

- — Rights and powers of O40R1N22 

(a) Lelegation and assignment of 0 40 R 1 K 27, 

O40R3N4 

(b) Elocution of documents 0 40 R 1 N 2C 

(c) (Gcjicrnl) 

(i) Commencement of 0 40RJ^40 

(ii) Extension and limitation of 

0 40 R 1 27 22 

(ill) As to realisation, aanageineot. prolec 
tion preservation and improvement 
of property O40R1 

(it) In regard to realisation of property 

0 40 h 1 N 24 

(v) ^^hether he has proprietary iiitorest m 
propertv under bis control 

0 40 R 1 N 27 

(d) Indemnity, right to O40B2K2 

(OPoi debts loeurred by him m course of 
management O 40 R I 27 32 

(e) Rent, enhancement of O 40 R 1 27 25 

(f) Rents and profits, collection of 

0 40 R I 27 24, 25 
(i) Receiver of joint family pioperty — 
Power to demand payment of rent 
from party in possesaion 

O 40 B 1 17 15 

(g) Rents and profits, disposal of O 40 R 1 

(h) (Ifircnfaiirouj] 

(i] Interference with— Contempt of Court 
—Right to apply for process for 

O 40 B 1 17 50 

(n) 1o engage counsel O 40 B 1 R 35 
(ill) To enter upon immoveable property in 
possession of third person 

O 40 B 1 27 49 

(tv) Whether duty of enquiring into clams 
of rival claim\nt8 to property can be 
relegated to him 0 40 B 1 27 28 

— Sale by 

See Ilccetier-~AUe>iatton hy 
• Security by O 40 B 3 

(a) Por proper managomeut of estate — Mode of 

enforcement of S 145 N 2. 2a 

(b) Liability of surety— Extent 0 40 B 3 N 2 

(c) Order for 

(i) %\hether appointment takes eQect be* 
lore security is given O 40 B 3 27 5 


Receiver — Security by — Order for— (Coiifd ) 


-ooLurny uj — lor— ic-oi»a ; 

(ii) When appointment of receiver takes 
effect /V tj 1 VT .i 


O 40 R 1 N 51 


(111) Against receiver when may be made 

0 40 R 117 23 

(iv) Against receiver— Appointment as re 
ceiver when takeseffect 0 40 BIN 10 

(d) Principles 0 40 R 1 N 41, 0 40 B 3 N 1 

(e) Surety for — Enforcement of liability 

0 40 R 4 N 2 

(0 Surety for — Bight of to be reimbursed from 
sums ordered to be paid to receiver 

0 40 R 3 N 2 

Successor of 

(a) Suit bj — Against former receiver for reco 

very of money alleged to be due to estate 
—Whether lies 0 40 B 1 N 31 

(b) Bight of, to sue former receiver for acts done 

by him during his term of office 

0 40 R 1 27 46 0 40 B 3 27 4 

Suit by or against 

(a) Expenses of 0 40 R 1 N 35, 0 40 B 3 17 3 

<i)For benefit of estate— Hi9 right to in 
demnity 0 40 R 2 h’ 2 

(b) Impleading of receiver as party 

See eilso Fatty — I^eeestsanj atd proper 
party 

(c) Leave of Court 0 40 B 1 

(il kbseoce of—Coatempt of Court 
' S 151 NO 

(d) 27ew receiver, appointment of, pending suit 

0 40 B I N 4C 

(i) Continuance of suit 0 22 B 10 h 9 

(e) Power of receivers to sue and 23 

(f) (JXuccffoJifOKt) , j 

(i)Uischatgeof receiver — 

owner proper 0 1B10N20 

(a) Substitution of owner of estate to con 
tinue sun 

(ill) When receiver may be , JIJ 

security O 40 B 1 •f' « 

(iv) Whether any cause of action * 

receiver ® , u^*r»n 

^Temporary mjunotiou If and wben^^^ 

be granted u ivt* 

Reeosnised agent 
See -{gent 

Record ^ , 

Sen also Praclue—Itccord of case nil BIO 

Of case— Exomplioa from getting copy 

Of case— Meaning of— Documents t 

rayected 

Of case— Power of Court tosend for 

record of other case 
Redemption 

See Mortgage 
Reference 


Casta— Peference to Usjh Court, coslir/ 


-Decree pending reference „ ,lecr«« 

(a) Power of referring Court to pass d 
tingeut upon decision of 1118“ 
point referred c 113 27 7* > 

•Matters that can be referred l. refe«*^ 

(a) Nature of question that can be ^ jj q 
H ish Court 
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Referenc*— Matters that can be tcf‘5ftcd-“(CoH/J ) 

(b) Power of District Court to submit for reri 

Sion— ProcccdiDRs had under mistalLe as to 
jurisdiction in Small Cau'e Court O IG B 7 

(c) Question as to luriadiction — In Small Cause 

Court O 46 R 6 7 

'—Of question to Uicb Court O 46 B 1 

^Powers of llich Court on 

(a) To alter etc decree of Court mabins the 

refcrtncQ 0 4CR5NI 

(b) To quash order of reference O 4C R 5 N I 
Pioceduie alter decision by liiRh Court — 3ud" 

meat of Ilifih Court— To i-e transmitted and 
case to be disposed of accordingly O 46 R 3 N 1 
When lies 

{»} Ca^c reference of, for opinion of High Court 
' * S 113 

(b) Circumstances when questions may be 

referred to llii^h Court O 4G R 1 N 3, 7 | 

(c) Submission of proceeJinga by District Court 

to Uifih Court— Where proceedings had 
been taVeu under mptake as tojuris* 
diction in small cause matters _ 

0 4G R 7 NO 

(d) Whether exists in ca«es not coteted by 

0 46. R 1 S141N7 

—Who can make 

(a) Collector executing decree, wbetber can 

make reference to High Court 8 71 K 1 

(b) Of ease for opinion of Ifigh Court—' Court" 

meaning of SUSKl 

(c) Presidency Small Cause Court 

O40R1K3 

fj/iseelfdiirouf) 

(a) Costa of 0 4C R 4 K 1 

(b| Object of 0 4CB1N2 

(c) And appeal— Diitinetion faetweeu 

O40B1N2 

(d) Scope of Rule as to 0 46 R 1 K 2 

(e) Statement of opjojon of referring Coort to 

be giTen 0 46 R 1 N 6 

(f) ^ anation or terersal of decree on rests* 

tution 8 144 N 4 

Registrar of High Court 

—Delegation of duties to 8 128 K 5 

—Power of— To execute document oo behalf of 
party O 21 B 34 J4 2 

power of High Court to delegate to him judicial 

and other duties 8123 

— Power to dismiss suit lor nan compliance with 
order for discovery O 11 B 21 N 1 

—Whether Court 8 3(6)N1 

Registration 


Registration— Necessity for— ((sin/tf ) 

(c) Decree, assignment of ^ 

(i) Transfer of decree for sale of immo 
Table properly 0 21 R 16 N 4 

(ii) Transfer of final decree for sate on 
mortgigc O 34 B 5 N 21 

(d) Stle certificate O 21 R 04 N 14 

fe] Security bond 

(i) Charging immoiable property 

S 145 N 10 

(ii) Compulsory registration — Whether 

applies to security bond 041 R5 Nil 
(ill) Security of costs by appellants 

O 41 R 10 N 15 

(f) Security bond, assignment of 0 32 R 6 N 3 

Registration Act 

Appeal under S OG N 22 

Relief 

See . Ilemedies 


. • 8N1 

being 

o . con- 

tend in appeal that he should bo given the 
other reliefs O 7 R 7 N 3 

(c) Prayer lor — Wbetber amounts to waiver of 

original relief 0 7R7N3 

(d) Prayer for— Wbetber can be converted into 

one (or additional relief 0 7 It 7 N 3 

(e) Right of plaintiff to claim 0 7R7K3 

(() Right to claim in same suit 0 3R3N5 

—Deletion of— Power of Court 0 1 B 10 N 10 

Discretionary relief SUN 125 

—Form ol— Sait lor moveabio property 

0 20 R 10 N 1 


—General relief 

fa) Need not be apecified in plaint 0 7 R 7 
(b) Power of Court to grant 0 7 R 7 N 3 

Groands of 

(a) Distinct grounds to be stated separately and 

distinctly 0 7R8 

(b) New ground— Right of plamtifl to relief on 

new ground O 7 R 7 N 1 

(c) Right to— Plaintiff not entitled to relief not 

based on facts or documents not referred to 
lu pleadings or dealt with by issues or ev]- 
deuce in the case O 7 R 7 N 1 


-Joinder of 

(a) And joinder of cause of action distiuguisbed 
02R3N3 

I (b) Xudusion of all reliefs in respect of same 
cause ot action m the same suit 

O 2 B 2 N 13 


0 1 RION 27 

—Decree, registration of— Decree directing realis- 
ation from other properties of mortgagor if 
mortgaged properties are not sufficient— Whether 
such decree IS a money decree for pniposes of 
registration OS4R6N23 

—Necessity for 

(a) Compromise decree 0 23 R3N2$ 

(b) Court, document executed by on behalf of 

judgment debtor 0 21R34 

0. P C. 440 i. 441 


(c) power of Coart— To grant appropriate relief 

0 7 R 7 N 2 

(d) Power of Court to grant— Interest after suit 

S31N3 

(e) Power of Court to grant relief not prayed for 

SI15N12 

(f) Suit relating to public trnat— Trustees omit- 

ting to ask for certain relief— kdvocaU* 
General, if can snoior it subseqaently 

O 2 K 2 N 31 



Ikdhx 


Belief— li) fcr — {CarsiiL) 

(;) Wliea dc^s sot btr fre^h s;^U O 2 H 3 27 li | 
(h) Abetter pluatiS can be granted larger te* | 
lici tban claimed bun m plain* i 

OTSTSl ; 


Belrgiaue Butter* 

Bights — Sait relating to — llainta.nabdi;r 


— OmUiian to grant 

(a) Aznenamest S 153 27 3 

(b) £f e^t S II £xpl 4 and Notes, 

S 11 N 123 to 135 
<c) D*>,*£t „aary reliel — Omiuian to grant does 
cot amcant to relcsal to grant 

SUN 123, 125 

Prunarr and »e..ccaarr relj**, rrj juatrnto 

S 11 N 121 

Be'csal cl, gTwcnas of 

(a) Tes-bcicil d£*e».t — Belief sot to be refesed 

ce-elr cn tbit gtocad S 131 N 4 

(Ij VTtwSg <o,», c Eentiwnc' — Belief s.ttobe 
reScsed mereir cn that g^aai S 151 N 4 
Belinda abmect— 5Ic’t;agee in^cik fo*»ale g-nng 
cp t abt to le^antT and >,aateatuigbi=uell «itb 
maceT de tee — betber be can cb^sestlT 
«ce fa* »a’6 O 34 B 11 N 13 

— -B^obi to bisvd cj«,a fa^.s and ao.cmenU cat 
su.ed >.* re'errea to m pl«a»iag» 07B7N1 
- — -a ef 

(a> C,.nsua,Uwa of pUmt O T B T N 1 

lb) la pla.at O 7 R 7 

(e) la vrtses >tate=:est O 7 B 7 

(d)Plaiar«5 «.U.a.ss Iu,.e: re„et tbia be u 
est ded to— Bn*wt vbetbersaittobe d,s* 

^ ^ O 7 B-7 N I 

— SsU«sc<ot erects, re' *f bi^ed cc 
i«re Bfcrre— Oelv^.ref 
(at Brest* — Po«er to g*eat O a B a N 1 

(b) r.ve* cf Cs.Z’t to U>.« ccie ct erects »nh> 

«*^neat to Lc»t.*a*4.a vf sau S 151 27 ( 
t]B,^htto — On ta»,i c' etesis >crs*,a»tt to ' 
lE.atai. a ci «a,: OTB7N4 

U) B.abt to 7 cad g'.nndc biucienre that has 1 
ams&s sntsesneci to ic_t SCc^n *3 sa,! 

OSBS 

e) r.v-e; to ule c.ie vf— I>ealb<d co^barer in ' 
poiut u: sa t cci.1 icg v,b<r abaters to 
lnu'&a'«d ‘bafes— Bfe-t O 20 B IS > 7 i 

Sa's^acv.re and anad^arr re**fs— Dif w"**! -nlet 

ween SllNlH 

— — U-e—f »— r-*'!* cO a»e,taB *r'— ef r,3 to be c~acted 
07B7NI 

ReiiCaoaa BadearBeats Act (1553/ S. * 

— Apjv-al cn_tr— P'^t'.-re Sf^2»22 j 

Apjl ~aa-a J * icAve to Inst xn.e «c*t as-e' — * 

0*-»tt on— 'tVbttie* -e-T** S2t2iN0 I 

— Sis '•i-r.e j*vee-_m4.s endtr— Wbtlber rerisc-n 
1 es S 115 > 1 

m...es ci t*af.I», rcbeiitr -t,jse S 3 u) N 5 
— Pr-T-wa c-,— ,<a.ed w *b S, 92 S9fN4 

lo SX11*N2 

— *■ CMii csi« — F,-rre=. ral v4 faslee „i iemj.e — 

\\ beibcr tan '* ,-.rd ~ f-r-nj s^rrw 

OSSB1N15 

— — Sa.t an.er — '•beiber .aa t« *j-Ktnt«d 
,a savb sat OtOBlN7 

— — ^ i a_»«T, e2evt cf S. "’I C. P Cx-e 5^1 N SS 
Ssall aait- St. l* and 1*— LVaib cl r^riT— IlSeA 

o 21 B 1 N :e 


Sait relating to — MataiA.TicViit ty S 9 N 15 

Religious Office 

Decree agamst zaabant — Astbal p'oeertr, d can 

be a,ta,.bel in execution Is 6 F % • 

Fees cf — Sait relating to S 9 2» 33 

Bemoral from — TTbetber sntbin «cope cf S. 91 

S92 2» a 

Sait L.*^— Mainta.nablbtr 39NCo 

^Ternporatr injunction, i..»ae cf — In re*jek.t cf 

OS9B12.9 

— Wbelbec can be >old ui execution cf a decree 

SWb'5 

Religious Trust 

^Propertr belcnging to — :sait £,.r recorerr cf— 

can sne 01 B'' 2 «o 

Remand 

Oe/ c.io. dj/e-J— 

— tpjeal agauiat 

(a) Failure to appeal 

C5)En6-t— Wbetbec'emandcrae- can U 
tballenfeed la Fnrr Cv;m JI «p(>eaf 

S ICob 9 

(u)railnre to apseal a^iMnst—Ede.* 
ltb<*bero*iercan he ebaL. s cei^ -n 
Letters Patent ArSKal b 2« 13 


Letters Patent Appeal b 2« 13 
i«i) Wieiitrp'fc.laiea appeal apa—^ -e* 
c_,a c-a i^saai S ,Co 2» > 


(b) fdfsKeMOzevSf) 

lO Cvn,-rcnal c-d*r clrtsana— Itr*.*iJf 
appellant to par c-ap«n»a*-^ ft» 
ps-n-en.— Ee»p«,ndesX *o»j-s; cc=- 
renaai,.amcser — ■» 7 bfibe*caaa,*«ai 
asa-nit *,rderci r*nund S'o > -J 

(-)l>N~fc*.a of 03e.i ,a cf la» *3 t5-i *?” 

t<al— imimr *fe..l wo,— J ^ 


k^bC-sir^ Vbwa.a«-t appeal , 
1,4 In sn,*> wf small n.n*e 


r,4 In sa,*> wf small n.n*e 

tb*r Le* i* ^ -* 

ci C.-.X: ^ ^ J 

it) A"«alsb— ty — 0--er — ^ l^-a* 

EensEe.-rtryA .,Mnwfl'wA 

Prram-o-' - 

in) 0“-er aa-er 5*. *21— 

ab.e n ^ o — * 


inju*-eraa-£.- ca --‘T” Vj N 
ab.e n ,♦,* c\ » - - 

=1^ IJ «>._J 

Jss iCOA 


to par CO,,* *~,bm ,.t*ia-a u— e a» 

Wbeiber Ume twa be exMsiea 
— Coart to wl—b eaio cr ^tztt a.e icmaa,^— *"** , 
ii.t-nci *■ il- 
ia) Semand ci amt to C^nrt ^ 

try .t— Benuwa 0*1*- 

l)T-anii£-ci ,«T;w,r,a3 pir,s.i— •-» ' -r- 

C„ait— 77bt,ii£rC3nit can irr 
suited after Jransiir * ^ 

V >tVbHbtrrtmanican o-nl« 

C>,nrz vbub .1 wjis,0 vr*in^r j 


C,nrl try Jig -cmaa-ed ca*e, 


ja.*ui as to ;a't*d— uca ~i 


lobe -a.s«d 
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Rtamnd— (Conli ) 

Court trying reminded case po'fer of 

(*) To add legal representatives of deceased 


party 


O 23 B 3 N 9 


(b) To entertain question as to jurisdiction raised 

lor tirst time beloio it 3 31 N 10 

EDect 

(a) Interlocutory order — Order ot remand — 
tinal.tyof OaB23N3D 

(b\ Possession under reversed decree rrhetliet 
wrongful ai«N22 

(c) RikIiI to mesne profits on decree being set 

aside and case remanded S 144 N 22 

(d) Substitution of new plaintiff by appellate 

Court in order of remand— tVbctbefdenwo 

trial necessary 0 I B 10 N 6 

—Erroneous order of remandi effect of 

(a) Order of remand by appclULfl Court m mat 

ter over which it has no jurisdiction— 
LDect 0 41B^3N28 

(b) Whether proceedings vitiated S93N5 

—Finding in remand order questioning of S 151 N 4 
Inherent power S 96 N 12 ^ f 5l II 1 2» 

0 41 B 23 N 10 to 15 

— Issues remand of ^ .. 

(a) Findings return of by lower Court— Objeo 

tions to findince— Time for— Extension of 
8 148 N 5 

(b) For trial— Power of appellate Conti to te 

mit issues ® 

(c) Power of appellate Court to frame i.sueeand 

remand ease for re trial ou them 

0 UB1H4 5 

(d) lift} idiftifn— Remaud of iSsUes by appellate 

Court— Hearing of appeal after remand— 
Whether appellate Court can roeootidet 
issues decided before remand O 41 B 20 N 4 

(e) When diimisting appeal suncnacily— Lesa> 

lity OUBIIN4 

—Hew point after remand 

(a) Hew points if can be raised when case comes 

back on remand S 11 N 23 

(b] Appeal after remand— Objection as to juris 

diction, if can be raised S 21 H 3 

■ Order of, when can be questioued m appeal from 

decision after remand S 11 H 23, 8 105 H 6 
S 151 H4, 0 41 B2CN 4 
—Parties — Addition of- Whether parties can be 
added by the Court O 1 B lOH 11, 32 

— -Poger of appellate Coart 

(a) Court not competent to entertain appeal re 
manding issues— Effect 0 41R25H7 


(c) To lemacd case 8107 

(d) To remand directing lower Court to amend 

plaint and proceed with trial on emended 
plaint O C B 17 H 13 

—— Preliminary point— Disposal on 
See Is$ie, 

Preliminary point 
— 'Privy Council— Remand by 

See Priey Council Appeal 

Befnnd of court fee 

See Court /«<— Rr/umi o/ 

Revuiou, remand in S 111 N 3 


Remand— (Cotitd ) 

Second appeal, remand m 

(a) For determination of questions of fact 

8 103 N 2 

(b) Power of second appellate Court S 103 H 2 

Transfer of case remanded 

(a) Jurisdiction S 21 H 6 

^Triatol remanded case 

(a) Court by which remanded case to be tried— 

Effect of case being tried by some other 
Court than that to which it Is remanded 

S99N6 

(b) Hotico of date of hearing 0 41 B 17 H 10 
-■■-What amounts to 

(a) Whether order in appeal reversing order 
returniug plaint for presentation to proper 
Court can be treated as order of remand 

O 7 B 10 N 11 

When may be ordered 

(a) Correct issue not raised by lower Court— 

W hen lemand will not be ordered 

O 14R5N7 

(b) Whether appellate Court can remand caso 

where lower Court has ordered plaint to be 
returned for presentation to another Court 
O7R10N11 

Remedies 

See also Relit/ 

—Civil and criminal— Both remedies open— hfain 
taioabilily of suit when criminal prosecution 
has been resorted to B 9 H 20 

-^Concurrent remedies— Provision of two remedies— 
Whether remedies exclude each other 

S 95 H 13 , 0 47 B 1 H 3 
— CoaeuiTsnt remedies— Two remedies open— Whe 
tber one operates in derogation of other 

S9H62, C3. 64 

—Concurrent remedy 

See Praelici,— Concurrent remedies 
— Special remedy— Provision for— Suit, if maintain* 
able 8 9 H 62 

— Splitting ol— Bat o! subsequent suit on same 
cause of action 02R2H2 

—— Splitting ot— Suit for mortgage money personally 
from mortgagor whether bara suit foe sale of 
mortgaged property 0 2 B 2 H 4 

Summary and concurrent — Provision for— Suit 

not barred S ONSO 63, O 21 B 58 H 1 

Rent 

Decision as to tent for one year, how far evidence 

of rent for future years 8 11 H 15 

—— Decree for arrears— Whether decree for moaay 

O 21 B 53 N3 


„ „ - o. R 10 ^ i 

— — Decree for possession and rent— horm and con* 
tents of decree O 20 B 12 

——Bent decree under S 148 A, Bengal Tenancy Act 
— Holding covered by decree — Transfer of snch 
holding by judgment debtor — Position of trees* 
feree S47H21 

Suit for 

(a) Dismissal of suit for enhancement of rent, 

whether hits suit (or rent O 2 B 2 N 23 

(b) Hece>sary and proper patties 0 1 B 10 H 20 
(cj Buie against splitting of claims— Effect 

0 3 B 2 H 10 

(d) Valuation- ilode of S 15 H 22 

{e) Whether of Small Cause nature S 102 H 13 
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Rent— Suit for— (Con<(7 ) 

(f) Whether one for land or immoTeable pro 

petty r, P (Cal) Cl 12 N 3 

Rent Act* 

Appeal under — Procedure S 96 N 22 

Rent Controller 

Whether subject to superintendence of High 

Court Go\t of Ind Act S 107 N 5 

Representative 

—Plaintiff filiug suit for partition and pending the 
suit mortgaging his share — Death of plaintiff 
pending suit— Mortgagee, whether representatiTe 

of plaintiff S146Nd 

Decree against one of scieral representatives — 

Whether binds others B SON 14 

Liability of— To he proceeded against B 146 

Of decree holder or judgment debtor — W ho is 

S 47 N 17 

Right of— To proceed or apply in place of original 

party— Instances of applications which can be 
made by representative S14CN5 

Eight of. to continue proceedings — As person 

claiming under another— Which he cannot him 
self institute S146N3 

Representative suit 

See also Comviumty , 

Public 

——Abatement 

See Abatement 
—Competency 

(a) Alleged common light found not to exist — 

Effect OIR8N21 

(b) In respect of public nuisance S 91 N 9 
(e)NVhethor can be brought only under 0 1 I 

Its SUN59,OlB8N2l 

-I Compromise I 

(a) Whether can be compromised 0 1R8N23 i 

Costs of 8 35 N 24 . O I B 8 N 23 

5renfso Cats— BeptesentaUie suit I 

- — Death of party . 

(n) Death of one of the plaintifls— Continuance 
of suit by the other O 22 R 2 N 2 

(b) Eflcctof 022BIN12 

(c) Whether abates on death of plaiuliQ 

O 1 B 8 N 24 

—Decree m 

Effect, whether irj judicata 

See also lies judicata 

(a) Essential condition for binding person other 

than parties 0 1 R 8 N 10 

(b) E:stent to which it binds persons repte* 

seated who are not actually on record 

0 1 R8N21 

(c) Persons bound by decree O 1 K 8N 91 

(d) Power of Court to pass decree in favour of 

persons forming a smaller number out of a 
larger class 0 1 R 8 N 21 

(c) Whether binds persons whom plaintiff ex 
pressly refuses to recognise as members of 
class he professes to represent O 1 R 8 N 21 
(t) Whether Court can declare rights of indm 
duals as dUtinguished from rights of the 
class on whoso behalf the suit is brought 
0 1 R 8 N 21 

(g) ts ho can apply for execution O 31 R 10 N 3 
—Devolution of interest pending suit 

(a) Centinuancq of case O 23 R 10 N 0 


Representative suit— (CoKfd } 

Execution of decree against community 

(a) Decree against certain members of a «c''t— 
Whether can be executed against others 

S SON 14 

—Extent of representation S 47 N 7 

Instances of S11N 59,07 R4N2 

(a) Gases in which such suit can be brought 

0 1 R 3 N 21 

(b) Suit to a>oid transfer made withinteutto 

defeat or delay creditors of traneferor 
brought by attaching decree holder — 
Nature of 0 21RC3N8 

^Meaning of S 11 N 59 , 0 1 R 8 N 21 

Parties 

See Parties 
• Permission to sue 

(a) Absence of— Effect S 115 N 12,14 

(b) Court's permission under 0 1, R 8 not 

obtained — Effect S 99 N 5 


—Persons on whose behalf suit can be brought 

0 1 R 3 N 8 

(a) Fluctuating body— Maintainability 

OIS8N8 

(b) On behalf of Hindu community — Msin 

taioabilitj 0 1 E8 N 3 

(c) On behalf of public — Maintainability 

0 1 R 8 N 3 8 
aama anUtest la auU”;, 
meaning of OIR8N8 

—Plaint ID, contents of OIR8N17,07I14 

(a) Concise statement substituted for copies oi 

plaint to show in what n 

broncht or defendant is sued w 7 B ^ 

(b) Title of suit OlBSNli 

-Bisjtidmta 

S 11 N 69 to C~ 


(b)NoD compliance with 0 1, B 8— 
Whether decision operates as 


—Suit against whom can be brought 

(a) Defendant, whether may bo sued m repr 

seataVivB capacity without h« 2i 

(b) Whether a suit on behalf of a body can ^ 

brought against sotne of Us ° S 

—Suit on behalf of company 

—When can bo brought O 1 R ‘ 

(a) Bight of suit in community jj g g 

(b) Suit for damages, whether can be 
undcrOl, B8 

—Who can represent ^ . .7 -» 


(a) Suit with permission of Court on 
class of persons — Number 


can represent 
-(Jlfisccffaiirous) 

(a) Person having interest in 

others whether must sue c 

(b) Power of Court to convert suit 

right into representative suit 

(c) Right of person whoso rights 

communitv are lufnngcd to si 


lb 


(d) Withdrawal of 


common 
behalf of sn 

b 93 ^ ; 

, lodirlduU 

oiRS>& 

o 1 H 1 > ® 
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Repre(entati>e *uit— (J/*' li'imo a) — (ComW ) 

(?) Wbfthcr repro^el)lJtlve can combine, >*ith 
ccinmoQ interest special tight pecnlue to 
him ell relating to same subject matter 

OlRSliS 

{f) Whether suit ou Uhalf of numerous persons 
eseropt from law of limitation O 1 R 8 N 8 

Request 

Ijctter of for esaroiuation of rvitiiess resident 

outside British India O 26 S 5 


Residence 

— ilcaniDg of — Residence of Kailwaj Company — 
Which 13 OSRlSlfl 

- Right of— W bethcr can Le alienated S CO 5 
Res ludicsla s 11 and Notes 

Sceaho Cfnn i— ipiiffiiij f clnmit and rehfj* 
tdrm'tiQu decision on 

(a) How fat rcs jiiJic/ifit SUN 2, II 

tdver e finding against successful party 

ia.l FSfct S 11 N 7 109, 110 

(b) ha\ouraUo decree— tdrer'e ground oi de 

ciaion— Bight to question such groonda lo 
app-eal /com decree 0 11 B 23 N 2 

—Anicuimeat tl decree eflectof 

(a) Application for— Decuion oo, how far res 
jujicflfrt S 11 N 2i 

lb) Irom uhich date amended decree operates 
as ns judicata S 161 N 13 

Appealable decisions fiualit) of S It N 111 
Appellate judgment S ll N 91 

(a) Appeal— Dacitioa of appellate Court alone U 

material S 11 N 121 

(b) Appeal, effect of on question ol res jidtcala 

SUN 111 

(c) When operates as rtsj idicata S 11 N 111 
Applioahilitj of doctrine 

ft) Application for personal decree m mortgage 
‘uit 3 11 N 2$ 

(b) Bengal Tenancy Act Ss 10a and 109— X*fo 

ceedings under— Applicability of doctnno 
to S ll N 23 

(c) English precedents 8 UN 3 

(d) Land Acquisition Act proceedings under — 

Applicability of doctrine to SUN 23 

(e) 'Madras Estates Land Act, S 7n— Proceed 

jngs under — Applicability of doctrine to 

b UN 28 

tO Oaths Act proceedings under— Applicability 
of doctrine to SUN 28 

fg) Order in piocteding other than suit wbe 
thet res jiidicalo S11N3 

(h) Administration— fault lor S 11 N 23 

SUN 21 


Res judicata— Cases tried together appeal againsfi 
decision lu one if competent — iConfd ) 

(b)Two decrees in two cross appeals— Appeal, 
filing of, from only one such decree — Whe 
Iher barred 0 41 R 1 N 7 

Civil and criminal Courts decisions of 

(a) Cml and criminal Courts— How far decision 

of either can be relied upon in the other 
Court S 11 N 99 

(b) Criminal Court— Decision of SUN 99 

(c) Criminal Court —Decision of cml Court, 

whether conclusive in crimiual Court 

S 11 Nga 

- Co defendants or co plaintiffs question between 

Stealso Res juiUcata^Parties and Repicsen 
tatties 

(a) Co defendants — Decision of question bet 

ween whether rosjudicafii S 11 N 16 

(b) Co defendants— Inter pleader suit— Decision 


at issue between— Docision whether les 
julicala S 11 N 12 

Compromise decree S 11 N 63, lU , 

O 29 2i 3 N 21 

(a) Compromise decree against minor— Effect of 

— Absenceof leave of Court for compromise 
—Effect O 32 B 7 N S 

(b) Consent order whether operates as SilN22 

(c) Belief asked for in plaint but not expressly 

granted— Effect 8 11 N 123 

Conditional decree 

(a) Failure to porform condition— Effect 

SUN 113 

(b) Finality of SUN 113 

Construclne res judicata S 11 N 33 to 40 

(a) Omission to grant relief 
See aha Recree’^Rehef—Rclte/ asied/or lut 
not expressly granted , 

Bc/ie/— Omission to grant 
Res jadicala — Constructsia res 
jiidxcitn 

(i) Decree silent as to future mesne pro 
hfs— Effect O 20 B 12 N 13 

fu) Effect SUN 123 to 125 

fill) Failure of Court to grant relief which 


(o) To suit under Deccan Agriculturists Belief 

Act S 11 N 84 12n 

(p) To suits under special Ians S 11 H 6i 

■ Award of arbitrators effect of Sch 2 P 21 N 11 

(a) Decree on award— H can opeiata as res 
judicata SchJPlONlQ 

-Cases tried together, appeal against decisiooui 
one if competent S 11 N 29 

(a) Two decrees in two connected suit>, Hilnre 
to appeal from one bow far bar to appeal 
from other SUN"'* 


K 33 O 41 B 33N 14 

(v) Frimary and secondary reliefs- Omis 
Sion to grant relief asked for— Effect 

SUN 121 


SUN 123 

(b)Plea omu<ion to raise 

(0 Constructive resyudmafu and O 2 B 2, 
difference between SUN'''’ 

(ii) lailure toaskforrelief under O 41 ' 
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Ret judiCAU — Constructive res judicata ^ Plea, 
omission to ruse — lCe«ld ) 

(in) Heard and finall7 decided — Construe 
tive res judicata — Matter not raised 


(vi) Might and ought — Point open but not 
raised — Efiect S11K6 

(vii) Objection as to jurisdiction — Failure 
to raise —Effect S 21 N 6 

(vin) Objeclton as to territorial junsdichon 
il can be raised in a separate salt 

S21N8 

(ix) Omission b^ surety to object to enforce 


O I 

(am) P 
txiv)! 

in previous suit— Ought meaning of 
SnN-=l7 


(u) Applicability of principle to questions 

expressly left open SUN 103 

(ill) Applicability to decision between par 
ties ranged on same side S 11 N 46 

(iv) General principles S 11 N S3 

(v) Matter is not actually decided but is 

deemed to be decided SUN 100 

(vi) Matters construclively in issue S 11 N 7 

(vii) Suit dismissed for non joinder of par 
ties— hethcr the doctrine of con 
structiverrsj idicnf a applies, S11N33 
■■^—Constructive res jiiificafrt — Fioceodings to wbicb 


tion S 144 N 26 

(c) Inter pleader suit — Applicationofdoclnne to 
SUN 46 

•—Court of competent jurisdiction 
See also Jurisdiction 
ta) Competency elements of 

(i) Competency of the Courts — Pecuniary 
Jurisdiction SUN 78 to 81 

(il) Concurrence of jurisdiction of the two 
Courts whether necessary as regards 

territorial jurisdiction Sit NTS 

(ill) Subject matter of suits — Competency of 
the two Courts as regards subject 
matter 8 11 N 83 

(b) Competency how determined S11N80 61 
(i) Compelency of former Court — Compe 
toncy to be determined as at the date 
of former suit S It N 97 


Ret judicata— Court of competent jurisdiction— Com 
patency how determined— (Confd ) 


suit SUN 94 

(ill) Competency of former Court to try sub 
sequent suit not affected by prori 
sions as to appeals S 11 N 96 

(e) Competency of former Court to try subse 
quent suit SUN 73 to 90 

(d) Court of exclusive jurisdiction 

(i) Decision of efiect SUN 75 ”6 

(ii) Decision of how far res judicata 

SUN 5 

(e) Decision of Court havmg no jurisdiction 

efiect of 

(i) Decree of Court having no jurisdiction 
—Effect S 11 N 73 

(n) Judgment whether operates as res 
judicata SUN 73 

(m) Order made without jurisdiction — 
Effect of S 21 N 1 

(f) [miscellaneous) 

(ij Competency of former Court— Later 
suit based on several causes of action 
—Former Courts competency to try 
the particular cause of action with 
ralMtac* tuwhwh theqUAition 
whether enough SUN 21 

(») Competent Court— Over ralnation of 
suitm order to get round previous 
decision— Abuse of procese ° g ®gg jj 2 

(ill) Small Cause— Title question of m 
small cause suit— DeoiMon «■* W u 
s-fsjudicflfo SUN13 

(iv) Subsequent suit under gj 

—Dead person decree m suit against 

purposes of res judicata S 11 « ^ 


(b) Effect 

(c) Order obtnned by fraud- Whether o^ralos 

ftaresyudicafa , i.-rll 

-Different subject matterof suit— Subject maiw 
the two suits whether should be *■ yj 

the applicability of doctrine ® 

Directly and substantially in Issue 

^e also Issue , „nim 

(a) Admission— Matter vdmitled ^ 

ailN7 

(b) Instances “ Y " 

(c) Irrelevant issue— Docision is not ^**g**jj 


* SUN 7 13 1* 

(b) Matter not In issue— Not res 'i I* 
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Re« jadicata — Duectlr aod subslantully In usu* — 
(Conrd) 

(0 Meaning of &11N7 

0 ) QacEtiont raised and decided at express re- 
quest of parties 3 11 N 7 

(k) Whether cause of action should be same in 
the two suits S 11 N 72 


—Dismissal for default etc 

(a) Of appeal— Fresh appeal, whether lies 

0 41R19N8 

(b) Of appeal— \V hethcr lower Courts decree 

operates as rrs judtettA 041R17K9 

(c) Heard end final!; decided SUN 106 

(d) How far res judieala 3 11 N 23 


. . S 151 N 3 

, ciples and not 
Sll N2. 3 

(c) Estoppel and res ;u(lic<rfa, distinction bet 
ween 

Stt . Lttapptl 

(dj Abatement of suit — Eflect 3 II lOiI 

(e) Eeriudicofn and abatement— Distinction bet 

ween 0 22 R9N3 

(f) ilcsjudicofn and 0 2, R 3, distingoisbed 

■' SUN2 

(g) Res Judienfnand S 10, ditinguisbed 811N3 
{h) Rts juiheala and S 47, distiogulahed ^ 


8 4? N 3 

(j) General principle and S 11 distingntsbed 

811N5 

Ck) General principle of — Applicabilit; to cases 
not covered b; S 11 S 151 N 1 

(1) General principles of— Essentials of — What 
are ' SUN 23 

(m) General principles, bow far can be inroked 

811N2 

(n) Whethet afiects jurisdiction B 11 N 6 


N3 

• to 

0 21 R 66 N 22 


O 21 R3N30 

(d) Decision as to construction of decree 

6 38 Nil 

(0) Decision of claim petition — Whether ret 

}adicata 0 21R53N33 

(f] Execution— Decision as to a particnlsr ap 
plication for execution being time barred, 
whether bars question with reference to 
another application S 11 N 15 

Ig) Failure to object to application for execnlion 
by transferee of decree— EJIect 

021R16N15 

(h) Order of Court settling sale proclamation — 
Whether Court can go behind order snbse* 
quontly SUN 22 

(1) Relief— Ref usal of in decree — Whether exe- 

cuting Court can grant— Casa under Deccan 
Agriculturists’ Relief Act SUN 125 


Res judicata— Execution proceedings — [Contd ) 

(j) Whether sale certificate operates as 

O 21 R 94 N 12 

Expote decree 

See also Ex parle decree— lies judicala 

(a) Application to set aside— Dismissal of— Whe 

ther and when suit to set aside eX parte 
decree will lie S 11 N 19 

(b) How far res judicata 

S 11 N12, 19, O 9 R 13 N12 

Findings uot embodied in decree SUN 117 

(a) Heard and finally decided — Decision need 
not be embodied in decree SUN 118 

Foreign judgment— Effect S 11 N 78 , S 13 

Former suit — Meaning of SUN 20 

‘ Heard and finally decided ’ 

(a) Decision subsequently set aside 

(i) Does not oporato as tee Judicata 

S 11 N 23 

fii) Jo appeal— Effect SUN 126 

(b) Dismissal on technical or preliminary ground 

(i) Dismissal for failure of plaintiff to fur 
nish socnrlty for costs 

S 11 N lOG , 0 25 R 2 N 3 
(li) Dismissal for failnro to pay Commis- 
sioners fees 8UN10G 

(iii) Dismissal of suit for default in applying 

for fresh summons 0 9 R 6 N 4 

(is) Dismissal of suit for failure to pay 
courHses 017R3N7 

(v) Dismissal of suit for failure to produce 
certificate of heirship 017RSN7 
(si) Dismissal of suit foe non compliance 
with order for personal appearance of 
plaintiff S 11 N lOG , 0 10 R 4NS 
(sii} Order disposing of suit under 0 17, 

R 3, whstheroperates as resjudteafa 
0 17 R 3 N 7 

(d) Implied decisioa BUN 18, 100 

(e) (Genrrol) S 11 N 100 to 128 

(0 JleiiU, decision on, necessity of 

SUN 104, lOG 
(i) Absence of decision on merits— Whether 
decision piecludes fresh suits 

03R3N22 

(ti) Deciston on preliminary or technical 
points U res judicata SUN 105 

(g) Question left undecided 

(i) Matter left undecided does not operate 
as res judicata SUN 101, 103 

(h) (Jftreelfaneous) 

(i) Decree without judgment, whether can 
operate as res judicata S II N 2 

(u) Erroneous finding S 11 N II 

(ui) Final decision— Matter decided behind 
party s back without notice to him, 
not resjajteata S 11 N 100 

(iv) Mere expression of opinion without ad- 

judication, whether res judicata 

S 11 N 22 

(t) Provisional orders — Finally of 

SUN 112 

vi) Two or more former deci ions — Latest 
operates as res judicata SUN 10> 
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Re* judicata— (Co»{J.) 

lUastralvTe cases 

(a) Amendmeat of jadgmeQt decree or orders, 

application for 

Appjjcatjoa for amendment nf decree — 
Decision on, bow far res jiidtcafa 

SUN 21 

(ii) Successive applications for amendmeat 
of judgment, dccrcQor order S152N1S 

(b) Appeal 

(i) tdniission of appeal ex parte — Power 
thereafter to diamiss appeal as time 
barred 0 41 R 9 N 2 

(ii) Against iHfrrZociiforp order — Dismissal 
of— Order, whether can bo questioned 
in appeal troni decree 0 1 BIO K 33 
(ill) Appeal as to portion of decree agamst 
defendant — Defendant raising as 
ground of appeal point which goes to 
root of whole decree 0 41 B 33 N 11 

(iv) Bar of ctOaa objections — Adverse deci 

Sion in appeal by a person — His tight 
to hie cross-objections m appeal by 
opposite party 0 41 R 22 Nil 

(v) Omission to ask for relief under O 41, 

R. 33 0 41 R 33 Nil 

(vi) Order for production of additional evi- 

dence by appellate Court — Whether 
the order cau be cancelled and case 
can be romaodod 0 41R27N12 

(vii) Registration of— ECfect— Power to re- 


(c) Declarator} suit 

(i) DeeUratios, salt for how far bar to 
suit for possession SUN 7 


Res judicata— Illustrative cases— Mesne profits, suit 
lot — {flontd ) 

(iv) Successive suits for mesne profits for 
different periods SHNl5 

{y) \\ hen barred O 20 R N J3 

(vi) Whether precludes suit for possession 
SUN 7 

(i) IMortgage suits 0 2 R 1 N 3 

(i) Applicability of principles of rcj jhJi 
eala S 11 N 49 

(ii) Application b}- defendant before pre- 
liminary decree that his property be 
sold last — Rejection of — Whether bar 
to granting sime relief in fiualdecree 
SUN 124 

(ill) Auction purchaser if can question vali- 
dity of prior mortgage subject to which 
property is sold S 11 N 56 

(n) Determination at the time of decree 
for sale in suit on mortgage of ques- 
tion as to mortgagor s personal liabi- 
lity— Whether subsequently the sams 
question can be raised 0 34 B 6 N 3 
(v}Suit for money in respect of claim 
under mortgage — Whether bars suit 
for sale 0 34 R 14 N 13 

(j) Order granting or refusing to grant leave to 

sue at pauper 

(i) Applicability of doctrine— Order sllow- 
ing plaintiff to sue as pauper — Whe- 
ther can be re opened 0 33 R 9 N 1 
(ii) Effect — Bar of fresh application for 
leave 0 S3 B 15 and Notes 

(k) Partition suit 02 B 1 N 3 

See alio Partition— Suit /or 
(i) How fvr bat to another suit for P»“‘* 
tioD SUN 7 

(l) Partnership suit 0 2 R 1 N 3 


thet bars suit to set aside decree on 
ground of fraud O 9 R 13 N 12 

(ii) Suit to set aside decree on ground of 
fraud 09 B 13 N 12 

(e) Hindu joint family, suit by or agaiust — 
Suit against Hindu father— Sous exempted 
— Order of eiempiion whether precludes 
enforcement of pious obligatiou S 11 N 7 

(f) Interest, suit lor 

(i) Decree silent as to interest subsequent 

to suit— Effect — Separate suit for such 
Interest, if lies S 34 

(ii) Whetherbars suit for principal S 11 N 7 

(g) Maintenance, suit lor O 2 R 1 N 3 

!ODumi«sal of, whether ptaelodea ano- 
ther suit for maintenance S 11 N 7 

(ii) If bvrred by proiiuns suit for partition 

SUN 37 

(ill) Successive suits for maintenaoce 

SUN 1C 


way 

(v) Ii bar to suit for rent 


SUN 37 
SUNT, IS 
g suit for 
SUN 121 
of light of 
SUN 7 
S 11 N 7 


VVl ai oat 10 suii. tou. 

(vi) If precludes suit lor mesne profits ^ ^ 

(mi) Successive suits for 

tainabihty .,.,,,1 

(viii) Suit for damage* and suit jj 

possession ° 

(js) Suit for recovery of property on grooua 
oi acquisition of title by adverse ^ 
session— V i hether bars suit J***,. » 
title 0 2 R 1 - 

(x) Stitt for recoiery®/ 

of ownership— Duty of pUialid . 
up all grounds of attack *'**^.,. 
with refereuco to claim 5 3 

(si) Suit for recovery of property 3/?“^ 
that defendant held as ^***®**°^„Ar*I 
had expired— Whether suit on K« j 
title IS barred ^ ^ i O 3 

) Pro emption. suit for 

( 1 ) Dismi.»al of — For failure »» 

chase money underdocreewiio**’ 
lixed— Fresh suit. N T 


S 11 N 17 
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Ret judickt*— UlustrativQ caae>— ic oatJ ) 

(o) Prclimmary and Soal dccri.cs 

(i) Belusal to graut t ccrtam relief in 
prclimiaary decree whetbet barstrr&nt 
of such relief in dual decree 311^121 


(p) BecciTcr orders as to 

(i) tccounl bT recei\cr — Objection to — 
O'erruliDR of bv Court— Lflccl—\\ he 
ther suit for damages can bo brought 
subsequeutfr on ^aiiic grounds 

O 40 R 1 N 37 
(II) Pa^ iQg of rcceni.r s accounts— Whe 
ther thereafter Iboi can bo r« opened 
O 10 R 1 '? 2 

(ill) Refusal of appomtincut ot receiver at 
pnor stage — bather precludes «uch 
arrointineut at a lafersttge 

OlORlN 13 

’q) Redemption suit O 2 R l N 3 

<i) ^nii ejecltotnl suit S H S 7 

(ii) Xnd tula suit S 11 N 7 

(ill) Decree in S 11 If llC 

(it) Saieral suits for redemption of samo 

mortcace whether mamtaiuable 

s 11 :f 40 

(t) Suit for declaration that isortgago had 
been satisfied if precludes suit for 

redemption S 11 N 7 

(vi) SuU to redeem on foot of ooe mortgage 
whether bars suit lot redemption of 
same prorettT on foot of another oiott 
cice 0 2 R I N 3 


(r) Rent suit for 

(i) For BUccessiTe periods S 11 >f 15 

(ii) Question of rate ot rent bow far res 

judteala on account of a prior suit for 
rent S 11 pf 19 

(in) Succcisive suit«— Cfiect of res jadtcctts 
S 11 If 17 

(ii) Suecessue suits for enhancement of 


Res judicata — lllustritue cases— (1fisc«ff<inro«s) — . 

[Contd ) 

(ii) Applicability of principle— Deci->iou of 
claim petition whether ri s ^ idicata 
O 21 R 58H 23 
(ill) Decree as to road ccss payable by defen 
dant SUN 17 

(it) Determination of liability of person as 
pattuct under decree against firm 

0 21 R50 N G 

(\} Interpleader suit — Decision in ^ 
S 11 N 4G 

(ri) Legal represeutatiie — Determination 
-* of question as to who is SUN 28 

(tii) Plea that a decree doea not biud a 
party ifcinbe laised in subsequent 
smt S 11 N 23 

(\ui) Frematuro application for relief — 
Refusal of relief — Whether relief can 
be sub»equent)y granted 3 11 N 124 
(is) Principle u{— Applicability ot puacipla 
to application for restitution — 
S 141 N 20 

(s) Refusal to file award of arbitrators — 
ElTect Sch3P20N3 

(ai) Successiia suits for recurring liability 
S UN Xu 

(mi) Suit for mhentanco so bartosuitfor 
dower S 11 N 37 

(xui) When irises— Rejection of application 
by surety under Code to cancel hia 
bond S US N 11 

Interlocutory orders 

(a) Admission of appeal— Dismissal of appeal 

subsequeutlyas time barred— Legality 

0 41 U 0 N 2 

(b) Decision that a certain issue arises in a suit 

whether les; idicafa S 11 Jf 7 

(elLx tarts order admittino arrra] after 


(her res judicata 8 11 Jf 14 

(vui) Whether precludes suit for ejectment 
S 11 Jf 14 

(s) Reversioner, suit by 

(0 For declaration whether bar to suit lor 
possession 811 NT 

(t) Beiiew application lot 

(i) Admission of— Effect— Whether there 

after application can be dismissed 

O 47 B 4 N 2 

(ii) Decision on wbelber res judicata 

Suif26 

(u) Transfer of suit, application for 

(i) Application to District Court proving 
luellective— iresh application to High 
Court whether lies S2lN3 

(ii) Whether barred by a prior refusal to 
transfer S 24 N 3 

(t) {J/»scr/faiicouj) 

(i) Applicability of doctrine — Lunacy pro 
ceaiiugs— i mdiog m — That person is 
not lunatic— Suit against such person 
— Allegation of lunacy — Whether 
Court cau go behind fimdiog in lunacy 
proceedings 0 32 R 15 N 4 


be re opened at trial O 14 It 5 N 4 

(a) Same proceeding— Orders in at different 
stigas whether operate as res judicata for 
the subsequent stages SUN 20, 22 

(f) \\ hether operate as rrs,;((cficatA 

S 11 N 3 22 

Issue of law SJJNJJ 

(a) Mixed question of law and fact b 11 N 10 
'Judgment ui rcni 

(aJEffeok ^IINGS 

(b) Persons bound by prior decision- Who are 

„ SUN Cs 

Might and ought 

See Besjitdtcala — Consttuclus res jaui-^s. 
Otifer dtefn 


Sto I esjudtcnta — C-car-^s.,^ ns 
judicata. 

— Part of suit it can betarred 3112*21 

Parties and represeawiire* 

(a) Co heirs, co-sbArBri anJ £^t£iii.s 

(i) A\ hendeem sa^.ns* 

(b) Common right h a _a n 

(i) Persons elaJC-g =_itr jxrLn* " 


/ 
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e« ) 

— Sulciocnt of ipccul r3!^o tv a^FVcmciit at lartie* 
(*) OpjQioa of Couri— He prcalng Mse 

S 90 V a 

— Suit tatcd OD diflerent caufe of action 

(a) Ca3<e of action *— Identity of wbclber 

necesaarv for arplicatiUtv of doctrine 

SUN72 

(b) Firti tnit based on claim througb \ and 

second soit on claim throngb B 

0 a n 1 N 3 

(c) First soit Used on survivorship second 

on beirsbip 0 a R 1 N 3 

(d) Former suit based on a different cause of 

action from the present “ Rci judicata if 
applies SUN44 

(e) iDstancei of O 3 R 2 ^ 3t to SC 

0)Flatnti{Is title resting on same deed — 

Defendant ousting plaintiff from trvo 
bouses on diDcrent occasion— Right to sue 
seraratelr in respect of each boose 

02R1N3 

(g) Suit based on right bf purchase n-holber 
bars soit based ou right bv inberitance 

03RINS 

(b) Smt based ou same title but provoked b]^ 
diflereot transaction 0 3 B I K 3 

—Teal of a 90 N C 

— 77ithdt4W4l of suit 

(al ith libertj to tne agaiu—Efleet S 11 H 101 

(b) Without libertv to bring fresh suit— Effect 

S11NJ23 

eititutien 

Si$aUo Dtertt—Peitrtal of , 

Deerti^Stlttng ande of , 

Drew— rnnofion of 

—Against whom restitution can be claimed 

(a) Against srhom can be granted 

8 144 N 11 to IC 

fb) Ca«plaintif!8— Liabilitr to make restitution 
8 144 N \l 

(c) Cnstodian of property attached ander 0 21 

R. 43 S14SN4 

(d) Lessee from respondent ssbetber liable 

S 144 N 22 

(e) Fatty — Transferee from— Whether liable to 

mala restitotion on decree la ferosrof 
tranaleror i>eing reversed 814414 11 

to Surety 8 144 N 14 

(g) Non party to the appeal in which decree is 
reversed 8144 Nil 

(b) Third persons svbe aro neither patties nor 

representatives 8 144 N 15 34 

fi) Receiver SI44N9 

f]) Trustee personallr S 144 N 16 

Application for 

(a) Amendment S 159 N 6 

(b) Applicability of 0 3 R 2 S144N26 

(c) Applicability of principle of ret judicata 

aU4N2G 

(d) Application for mesne profits— Applicatioor 

whether can be converted into suit 

S 47 N 82 

(e) Dismissal of for default — Whether appU 

cation may be restored under 0 9 R. 9 

a 144 N so 

(f) Interest — Claim for— Whether barred by 

previous application foe the principal 

8 144 N 26 

(g) Limitation S 144 N 33 , 9 151 N Al 


Restitution— Applioatiou for— (Coiifd ) 

(h) Sfesne profits— Claim for — IVhether barred 
by previous application for restitution of 
property S 144 N 2C 

(i) Fower of Court to convert application which 

IS not one for restitution into one for resti 
tution 8 144 N 34 

(j) Claim for— Splitting of— Whether second 

application is barred S 144 N 2S 

(L) Stay of— Legaiitj 0 41 R 5 N 4 

(1) Whether barred by principle of constructive 
res judicata S144N2G 

(m) Whether proceeding m suit 0 3 B 4 

Cancellation of order of appointment or removal 

of receiver, restitution on 0 40 R 1 N 43 

O 40 R 2 N 1 

■ Court which can order restitution S 144 N 17 

(a) Court by which decree is varied or reversed 

S 144 N 4 

(b) Court to which decree is sent for execution 

8 42 N 1 

(c) Decree annulment of— Refund of money re 

alised under decree— I’ower of executing 


being varied or reverted 8144 

—Execution proceedings restitution in 

(aiAppltcabililyof 8 144 to S 144 N 2 

(b) Executing Courts power to grant resti 

tnlion 

See Ertc ilion 

(c) Etecntios — Order for — Bevcrsal of — 

Whether restitution unaer 8 144 can be 
ordered 8 l44 N 3 

(d) Execotion— Order in — Settfog aside of— 

Restitution— Power to order B 151 N 1 

(o) Execution- Power of Court— To grant resti 
tution under S 47 S 47 N Tla, S 144 N 84 
(0 Whether can be ordered S 141 N 4 

(g) Whether can be ordered on reversal of order 
for rateable distribution S 144 N 3 

(b) Whether can be ordered where order direct 
mg. axwistwa tavavaraai 814414 3 

——Execution sale setting aside of 

(a) Reversal of decree, e&ect of on execution 

sale Under decree 0 9 K 13 N 25 

O 21 B 64 N 2 

(i) Eights of thud party auction purchaser 
045R15N11 

(b) Reversal of order setting aside execution sale 

SU4N3 

(c) Right to restitution on sale being set aside 

(i) Interest on purchase money right to 
S47N 61. SH4 X 34 
O 21 R90N2, 0 21R92 N 2 
Set also Eieculion~Sale 

(n) Inherent power to order restitution 

S 151 N 1 , 0 21 R 92 N 2 
(ill) Return of purchase money to auction 
purchaser O 21 B 93 

(iv) Eight of judgment debtor to mesne 
profits from decree holder auction 
purchaser O 21 R G6 N 12 

Inherent power S 144 N 19, 34 . S 151 N 1. 2 
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Re»litulion— Inherent power— (Cout<i ) 

(a) Decree passed against dead person — Decree 

executed — Power of Court to order resti 
tution S1UNS4 

(b) Poiser to order refund of money which a 

party IS allowed b) mistake to withdraw 
from Court S 161 K 4 

{c) Recovery of money under void decree — 
Restitution of S 151 K 2 

(d) To order restitution — On variation or revet 

-al of order not being decree S 144 N S 

(e) To restitution on icmovvl of receiver 

O 40 R 2 N 1 

Object of S U4 N 18, 20, 23 

——Proceedings for 3 144 N 30 

(a) Dismissal for default 


ire DismiJwf jor liefaitU 

(b) Naturo of remedj — \\hcthcr execution of 

appellate decree S144N2 11 

(c) Nature of rcniedj — \\ hether one m execution 

S 144 N 32 S3 

(d) Power of Court under S 141 and O 21 R 00 

,, S144N13 

(o) In cases not covered by S 144 S 144 N 19 

(f) Ou variatiou or reversal of decree on appeal 

to Pnv y Council— Ipplicability of 8 144 
, S114N1 

(p) Order as to— hothet one under S 47 

, S47N71a 

(li) Power of Oouit— Whether can be granted 
under S 47 SliiNSl 

— Reversal or variation of dcciee mode of 

(a) On decree heiii^ set aside in Pnvy Conocil 
''PI cal O 15 R 15 Nil to 11 

fb) IS hen can be ordered — ^lodo of variation or 
rovers vl of dcorco S 144 N 4 

(c) Review or revision— S arialion of, or revet 

sal of decree on S 144 N 4 

(d) Sanation or reversal of a decree under a 

I rivale compromise— Application of S 144 
to SH4N4 

(oj S anatlou or reversal of decree by separate 
suit — SS helbet S 144 applies S 144 N 4 
-Right to, if attachable 0 21R53N3 

— lli^ht to, mode of cnforcemont of S 144 N 29 

(a) Roth parties entitled to restitution from 

each other- Simultaneous restitution to be 
ordered S 144 N 31 

(b) On decree being varied or reversed- Scope 

nud object of S 144 S144N3 

(c) Procedure 8 144 

(d) Joint li kbility —Mode of cuforccmcnt 

S 144 N 11 

(o) On execution sale being set aside— Mode of 
ordering S 144 N 21 

—Right to nature of — IN bother df'^rotionary 

bl44 N2, 19 


Right to wheu arises 

fa) Vbatement of suit— Setting aside of abate* 
incut— ltepic<>oDtvtivo of { laiutifl whether 
entitled to rulund of costs recovered from 
him by defendant ou aUitomont 

S141N8 

(b) tniouul pajatlo under pre cmpticn decree 
reduLod tu appeal by plaintiil— Right to 
refund of excess amount paid by nitn 

OJO RUNIC 

1 I Vri«c4»l— Dismi* al of— Whether respondent 
claim rcstitutiou for costs etc. incur* 
rvJ S1UN2 


Restitution— Right to, when arises— {Confd ) 

(d) Conditional decree — Restitution on failure of 
condition S144NC 

(0) Costs — Order as to — Reversal of— Whether 

restitution can be ordered S 144 N 3 

(f) Decree — Variation of — When restitution 

need not be ordered S 141 N 2 

(g) hz parte decree sot aside restitution on 

See Ex parte ilecree — Setting aside 

(h) On amendment of decree S 144 N 4 

(1) On ground of decree being void against dead 

person S 151 N 2 

(i) On partition decree being sot aside 

S144N19 

(k) On variation or reversal of decree— V'an 
atiou or reversal to bo by competent Court 
S 144NS 

(f)l 


0 21B2N31 

(m) Preliminary decree — Reversal of— Whether 

money recovered under final decree to be 
refunded S144N6 

(n) Property taken possession of in execution— 

Whether restitution can bo or Urea 
pending suit between decree bolder and 


(o 


UD*dcr first Court s decree, by way of testi* 
tution S114N19 

(p) Whether can bo granted when the revoi 
sing decree contains no jg 

{q) Whether can bo granted where possession of 
property or money was obtained otherwise 
than In execution S 144 ^ » 

fr) Restitution, whether to bo enforced where R 


deposited by him ^ 114 is -a 

(t) Variation or reversal of decree in api'ca 

Patty piejudically affected by lower Court » 

decree— PrejudKO— Cleaning of S14t* - 

(u) Whether can be ordered on 

revereal of order and not decree o 1*’ * , 
(t) Wheihercan bo ordered where g 

(w) Whether restitution can bo ‘“Jg\ 

|i6ot of sHttriw orders » l** 

Security for , 

(a) lit case of execution— PoodiDg appoanro 

decree— Court by which l> n J 

ordered , ^ * „,vM*l£i 

(b) In case of execution of decree ari'C-“« 

from— Scoi'o and apilicvbillty “ j g j, 2 

(c) la case of eiceution pmdiiig W 

con be accepted as security ,1 — 

Id) In case of ciocutlon pandlng »P1^ , 

Wbolhor such socurit) may «« ^ 
where property has already 
execution ,, ._n«al 1* 

(e) In case of ciBCUllen J 

Privy Cooncil-Procednro 0 “ 
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Ite<t>lutlon--SccUtttf for — n! I ) 

(f) lQcAse of order for oxcculion of dettvo 

appealed from 0 41116 

(g) labcrcnt power— To rfriuiie «-ccurn% for 

resliluliou i> 141 i« 21 

(b) Lialthir under (ccuritr bond b Hi N 23 
(i) Tower of appellate C^urt to reiuire 

b HI N 23 

(iJ Tower to order rc'pondenl to appeal to 
furnub feeurilj- poudliD? appeal b HI J» 31 

(k) Tower to rciutre fecuntp as conditions for 

aljowinfi execution peudini; peal to l*rirj 
CoUQCil O 1& 11 13 and Notes 

(l) Restituiion of properta taken in execution 

of dcctcp — Mode of enforcoineut ol liability 
b 115 

(m) M hen ijiav be ordered— rxcculioji pending 
appeal from order in execution proceedinrs 

oiina 

—Set o3 of right 

(a) Mesne profits — Claim of — Seto fl ol claim 

against decretal amonal S HI N 22 

(b) Order for under S Hl—M hctlier can l>e set 

q 3 against decree against person m whose 
laTOUt the order has been passed 

0 21 RISN 1 

— — SaiHor 

(a) Tower of Court to treat suit «s application 

a 47 N 81 . S 141 N 20 
(t)) MeiBO profits right to— Mode of eoforcement 
—IS hether suit or application S HI N 22 

(c) On decree boms taried or reaetied— Modeof 

enforciue—SNusther suit Of application 

S 111 

(li) SV hether can U claiiued by way of suit 

S 141 N 29 

(e) Refund of money reeorered under decree 
whether maintaicatle 8 11 N 126 

— — SS hat can l« reeorered by rray ol restitution 
U) Costs 

Sie aUa Costs— Ti-sfifiKtoii of 
li) Costs, refund of— I^ower to grant 

S HI N 20 

lb) Extent of restitution S 144 24 18, 20, 21 
tc)lGr«erol) 

li) Power of Court — To pass snifable orders 
— Where exact sfatiir guo a»fe cannot 
be restored h Hi N 21 

(ii) Status guo ante of parties— Itestoration 
ol parties to S 144 N 20, 31 

(d) Interest, right to S 141 K 23, 24, 31 

See also Internt 

(i) lutcrcst — M hether can be granted 
when security bond foe restitution 
does not protida (or it S 144 24 23 
I u) Interest payment of — Decree holder 
not drawing money depositod m 
Court by defendant — Defendant wbe 
tber entitled to interest on retersal of 
decree S 144 N 23 

( 


S 31 N 10 

(v} Power (0 order S 144 24 SO 

(e) Mesne profits, right to S 141 If 20, 22 31. 

o 45 R 15 N 12 

See also Mesne pro/ilf. 

(f| (Syufc/fancous) 

(ij Damages— Power to order S Hi K 20 


Reitilution— hat can be recovered by waT of resti 

fution — (ifirccf/anfOiis)— (Caiifd ) 

(ii) Party not m possession prior to suit — 
Whether entitled to possession after 
decreo by way of restitution S 144 M t) 
(ill) Power of Court— To award value of 
property remoicd under reversed de 
tree 3 141 N 21 

(s\}Bc(aad o( moaoy raootgred under 
decree S Hi N 20 

(v) Evidence as to— Toner of Court to take 
evidence S144N20 

Who IS aotitled to S 144 N" 7 to 10 

(a) Non parties— bother can claim restitution 

S U4 N 8 

(b) pecsoa not party to appeal in which decree 

18 reversed— Whether he cau apply 

S 144N 7. & . O 4o R 15 N 11 

(c) Whether can bo elaituod where appeal is 

dismissed, by successiuj respondent 

8144 N 3 

(d) 'Transferee of appellate decree whether en 

litled to restitution due to transferor 

S 144 NS 

—Suit appeal or other proceeding dismissed for de- 
fault, restoration of 

9ce Diwnissdf/pi- e/ du 
iHiSjfd proceeding 

Revenue 

— — Estate paying revenue to Goversuant— TartUioa 
ol— Decree lor partition— Exoculioa by Colleotor 
S S4 and Notes 

— dumdictioii of High Court, lo matters ol 

Qov t Ind Act S 106 aud Notes 
— — Land revenue — Suit respecting liability for— 
89N17 
enus arrears— 
of possession of 
u interest in it 
on bis paying tbe revenue 0 89 R d 

— — Sale for arrears ol 

(a) Ippheabitity of S 60 to SCONS 

(b) Is ires of encumbrances S 21 N 50 

(c) Priority of sale— Over ordinary execution 

sales 0 31 R IS N 7 

(d) Setting aside— Suit for— Necessary and pro 

petparties-Governmeiat, whether necessary 
or proper party 0 l R 10 N 25 

(e) Subsequent decree that no revenue arrears 

are due— Effect S 65 N 17 

(t) What passes at b 11 N 50 

• Sut, whether lies in respect of liability to pay 

Govemmeot revenue S79N 3 

Revenue Agent 

Liemption of — From arrest while going to or 
attending at or leturniug from Court S 135 
Revenue Court 

See alto Court~Ctt tl and Jleicnne Coitrit 

Applicabilit} of Code to PreamfcJe N 15. 

S5.SlH2r& 

—Applicability to, ol rule Against iplilticg d f s — ip 
and reliefs O 2-3 £;> Z-S 

—Decision of, when rrs judicjis m crrJi Cc.mrt 

n il N 73 10 77, x3 

, , -Decree of 

{») Civil CoorC, power ch t. «c t^e fiscre* 

» 2 N iy II 

(b) Execution— Civile— = 1 . yawarx . 

(c) Execution of— TTii-nar a* ctiirs-nKfi bv 

temporary injsi.-cn: O r.c3 7 
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Revenue Court — Dercrco ol—(Contd ) 

(d) ObUtned 17 Iraud— If suit hos for setting 
Aside S 9 N 61 

• Jurisdiction of — Exclusive jurisdiction S 9 N 51 

Meaning of Preamble N 18, B 5 (2) 

- — Order of— Whether revisable S 116 N 6 


Parties— Substitution of new plamliS— Whotlier 

can be made 0 1 B 10 N 2 

• Power of, to order restitution S 144 N 35 


- — Power of, to pass instalment decree 

O20B11N2 

Presentation of plaint m 04R1H9 

- — Procedure of — Power of Local Government to 
exempt from provisions of Code S5 

Proceedings in — Civil Court, power of, to interfere 

BON 50 

Proceedings m — Civil Court's power toqueation 

BON SI 

■ PeJ jud»cafn~Applicability of doctrine to revenue 

Court SUN 15 to 11,83 

^Whether Court of civil jurisdiction S 141 N 6, 9 

^tVhether has inherent power S 151 H 1 

Revievr S 114, O 47 

Appeal to Pri>y Council, re heating of 

fa) Ground for— Omission to notify respondent 
of adtnisswu of appeal— ESect 

045U8N3 

(b) Inherent power to le heat S151N4 

(c) Whether can bo re heard S112K9 

— - \ppUc4tvoa tor 

(a) Admiseioo of 

(I) Court holding thereafter that there la 

uo reason to loterUre— Proper pro 
cedure Oi7B4M2 

(b) Dismissal for default 

(i| Restoration 0 47 R 7 N 2 

(II) Bescoration order for— On payment of 

costs— Time for payment— Extension 
of 8 148 N 5 

(c) Form and contents 0 47 B 3 N 2 

(d) Presentation of— Manner O 47 R 3 N 3 

(1) Wheeber should be accompanied by 
copj of decree or judgment sought to 
bo reviewed O 47 It 3 N 2 

(e) Second application 

(1) Maintainability 0 47 R 9 N 1 

(11} Wheihoi and when lies O 47 R7 N 15 


(1) Transfer of 

(Otahdily O 47 R 3 17 3 

Commiasionor, power of, to review O 26 R 11 N 3 

^a) Commissioner for cxamiaing acconuts 

S 151 N 1 

(b) Commissioner if can re open inquiry 

O 47 B 1 N 27 


Compeloncj 

(a) Appeal, againstdeeUion effectof, on right to 
apply tor review S 9G N 2, 8 115 N 27, 
O 47 R 1 N 6, 7 
U) Appeal against a decision bars applica 
lion for review against it 

O 47 R 1 N 2 

(11) Appeal by one party— ApplKation lor 
review by another— Maintainabiiity 

O 47 R 1 N 30 
(lii) Dismissal of appeal summarily — Who 
tber tbereaftcr loner Court* decree 
can be reviewed O 41 R IL K 13 


Review — Compotenoy — (Coufd.} 

(b) Fdilnre to apply for restoration of case dis 
missed for default, if precludes application 
for review 

(1) Application for review of ezparle de 
cree— Whether barred by rejection of 
auplicatioa to set aside decree 

0 9B13N9 

(11) Dismissal for default— Failure to apply 
for restoration wilhm limitation— 


S111N7 

(ii)Mi8t»ho of Judge — Review and not 
remedy under 8 151 proper procedure 
Si6lN4 

(d) (Mtseelfaticoits) 

{1) Court fees Act, S 5 — Decision becooung 
final under — Review, whether lies ^0® 
such decision 0 47 R 1 N 21 

(u) Estoppel egamat applvtog for review- 
judgment debtor lailing to oppose 
application for execution as 1““® 
barred S49NJ7 

(m) From decree of order from which no 
appeal lies 0 47 R I N 8 

—Consent decree review of 

(a)Oroafidsof 0 47RIJ723 

(bj If can be aet aside by application 

—Court fee— Presentation of insufficiently 

apphcatiea-Validiiy 0 47 R 1 N 23 

-D( 


<hl Tr norfe dei'roo 


U 114 N 1 , a ill N a 

(c) tM»»cril»nco 


■ ■ 041 

(b) From order appointing 

under Guardians and "g 

[c] la rtoceedings 

(ill) Inherent power — Review 
‘ missing suit lot Wluto to comr'J 
with order for discovorj^ B 21 ll * 
(iv) Order-Recalling of-Power o^^oar^. ^ 

(v) Order as to ^ 

[a) Costs whether open to r^v^ ^ 

(M Dcua.pg tuim t..« >" !) 

procoediDgs IT R- ^ 

(c) Disposing of suit «nJ^r ^ ^ ^ 5 

(,J1 mLnlloi., «l« oI 
suit 
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ReTie»«— DecUIoni open to rovicw— — 
Otdtt x» lo^Conti i 

(f)OraaliDg or refuiing lo grout 
ItoTo to oppcil to Pnt} Council 
0 45R3N8 
{/) Vdjourument O 17 R1N9 

(5) Rejocling plaint 0 7 R 11 N 13 
(>i) Pauper — tpphcatiou to sue *s 
pauper — Refusal o( — Renew ol 
order relusiug— ^tamtoinabilalp 
0 33 R l&N 1 

(n) Appticaliility o( proiisions— Totniscel 
laneous rro..eediaci under tlie Code 
O 47 R 1 N 20 

(\il) Ground (or — Decision thit ptiticular 
question u not in dispute whetbcrcau 
bo attacked by roMeu— Petition 

Sa 100, 101 N 2 

(vm) Of decision before signing deuee 

O 47 U 1 R 26 

(ix) Small Cause Court— Reference from — 
Decision of Higb Court on — Rerievr, 
wbether lies 0 47 R 1 R 9 

(i)\\betb rlics 

(e) Against order passed in appeal 
against au order S lOt R 9 
fblln respect of decree or order to 
suit under Snocifio Belief Act. 
S3 S 151 R 2 

(r) Prom an order grantiug orrefna 
iSB to Brant sta> ol execution 

041R5R22 
id) From dismissal of appeal sum*- 
mantr without notice to respon* 
dent OflHllRlS 

(e) From es parte decree 


(li) la respect of decree or order 
passed on application for review 
0 47 B9 

■ ■ i enna jjauprrij— Inherent power to grant appli' 
cation for leiiew in 3 151 R 2 

bee also fauptr 

(a) After limitation— bfleet O 47 R 7 N 0 

(b) Applicalion for O 47 R4 

(c) Application (or, procedure on O 47 R 0 

(d) ESect on original decree O 47 R 8 N 3 

Grounds of S 114 , O 47 R I 

(a) DiACOveiy of new evidence or matter 

O 47 B 1 R 9 

bVe n/io iTtidriire — DMCOierj; of freeh 
evidence or matter after (rial 
(i) Allegation as to bona /><fe ignorance — 
Strict proof and absence of it — ESect 
0 47 B4R6,0 47B7N7 
tn) Decision of another case between same 
party after data of judgment sought 
to be reviewed— Whether sufficient 

O 47 n 1 R 10 

(ill) Matter of law O 47 B 1 N 11 

(i\) Ron availability in spite of dne dilU 
gence 0 47BlRia, 13 

Pioot oi bona fide ignorance O 47 B 4 

(b) Mistake on face of record O 47 B 1 R 15 

(i)Ro review on ground of decision bemg 
erroneous on merits 0 47 R 1 R 17» 


Reeiew— Grounds of— (Confc? ) 

(c) Dvscoveiy of new evidence, w^bethei ground 

for review of decision in second appeal 

S 103 N a , 0 41 E n R 13 
0 47 R 1 N 10 

(d) (irucrl/niiroits) 

fi)“ Any other sufficient reason” 

O 47 R 1 N 16, 16a 1Gb 

(u) Power of Conit to travel beyond 

grounds mentioned in the applioatiou 
0 47B3N2 

(ill) Of order for amendment of judgment, 
decree or order passed without notice 
to the party adversely aSected 

S 152 N 12 

(tv) Review of summary dismissal of appeal 
0 41 R 11 N 18 

(v) Subsequent events— Whetherand when 

ground of review O 47 R 1 R 17 

—Heating after restoration in review 

(a) Decree passed at re beanog— Effect 

O47B0R3 

(b) Re beating after review— Scope of 

0 47 B 8 N 2 

(c) Restoration on review — Grounds that can 

be urged at hear eg of appeal 

O 41 R ll R 17 

—High Court power of 

See Htgh Court 

—Inherent power of review &15kN2 8, 

0 47 R1R2 

(a) I>ecreoor order under Speeido Belief Aot 

8 9, review of 8 151 R 2 

(b> Inteilocutoty order by Judge in chambers— 
Correction of— To prevent injustice— In* 
hsreot power 8 161 R 4 

(c) Order dismissing suit for non comphaneo 

with order for discovery, review of 
, , OUa2lN4 

(d) Power to rehear matter before final orders 

are passed in It S151R4 

(e) Setting aside order obtained by fraud 

8 115 N 12 

—Notice 

(e) To other side when necessary and effect of 
absence of 0 47 B4}0 47B7N3C 

(b) To whom to be given 0 47B4R5 

— Objoctiona to 0 47 R 7 N 6 to =. 15 

(a) Grounds of O ir^Tr 

(b) Interference by appeiJate Court— Gro^d nf 

, 047 27i*5 

(«) Manner of raising 0 47 2 * 

(d) Raising of, in appeal from fioal der~^ " 

(e) Order granting— When can h* 

appeal from final decree 

—Order— Review of ZS/ 

—Procedure 

U) App.lUl» Cona~vm, 

decree or order rojcir&i ^ ^ 

of justice— Power 

(b) Death of patty pt..." *“ 

(e) Application tor— r, ^ — 

vseen Judges tcn-Acr ^ 
of decision " 

(d) Applicatienfcr— Tf- 


to set aside a 


i'J.e. 
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0 47 R 1 N 2 
S 152 N 2 
O 47 R 12^1 


;v»ew— Procedore — {Coni ? } * 

(e) 01 dismissing execution applscfttion — 

Procedure — \pphcability of Code to 

S 141 17 3 

— Befusal of 

(al Bfieot — On original decree O 47 R 8 17 3 

(b) Bc]cction of O 47 R 4 

(c) Application lot— Dismissal of— Bffett — Suit 

to set aside decree irhether barred 

S 11 N 2G 

(d) Failure of application for ^ — Efiect — Bxcln 

Sion of time spent in review proceedings 
in computing limitation for appeal 

O 41 R 1 K9 

— Scope and nature of remedy 

(a) Nature of ngbt 

(b) Power to vary decree or order 

(c) And amendment — Distinction 

(d) Bight of — betber bars suit for same relief 

O 47 R 1 N 2 

(e) Boview and appeal distinction S 9G N 3 

0 47R1K3 

({) Boview of pdgmcQt whether proceeding m 
suit 03R4 

ho can apply for review 0 47 R l N 5 

(a) Legal representative of deceased party 

0 47B1N5, 0 47R3273 

(b) Minor 0 47 R I N 5 22 

(c) Person cousidenng himself to be aggnoved 

— Meaning of 0 47 RIN5 

(d) Person not party to decree 0 47 R l N 5 

(e) Bespoudent in appeal for review of judgment 

of appellate Court O 47 R i N 30 

—Who can review O 47 R 2 N 2 

{ft) \pplication for— By whom to be disposed of 
0 47 R2N3.0 47 R7KC10 

(b) Application for— To whom to be made 

0 47 S 2 N 2 . 0 47 R 5 N 1.2 
le) Application tot— Whether can be transferred 
to another Judge 0 47R5N1 

3115 NO 
S115NC 

(b) Collector orders of 

(i) Collector acting under S 13 of Land 
Acquisition Act S ll5 N C 

(ii) Collector acting under Sch. 3 


(i) Order by Judge directing refused — Re* 
vision whether lies S115N10 

(c) {VucclJrtHfom) 

{!) Calcutta Improvement Trust Tribunal 
3 115 NO 

(it) 1 rom order of Chief Judge, Presidency 
Small Cause Court S115NC 

(ill) From order of District Magistrate un* 
der Part 2 of Lunacy \ct S 115 N 6 
(U) Order of Iterenue Olhcer mating set 
tlcment of rent under Madras 1 states 
Land Set— Whether rorisable 

SU5NC 


Reviaion — tgamst whose orders revision lie» — (J/u 
eellaneous)~[Contd ) 

(v) “ Subordinate Court ” meaning of 

S 115 NC 

(vi) Order of Taxing Officer as to amounts 

for which security should be given 
for costs by appellants O 41 R 10 N 9 

(vii) Baveuue Court S U5 N G 

Appeal, treatment of, as revision application and 

ttcc trrsa 


0 41 B 11 N 15 


be treated as revision 

(d) tpplicfttioa for 

(j) Conversion into appeal — lobereut 
power S 151 N 1 

(ii) Conversion of into appeal - On pay 
meat of requisite court fee 

SU9N If 

(ill) Conversion into appeal and tice tew 
--Inherent power SlSlNf 

(iv) Conversion of into appeal or second ap 
peal SU5N1S 

^tpplication foe 

(a) Dismissal for default -tVbethet application 

can be restored S 141 K J 

(b) Dismissal of »« lomne wietbef decree of 

lower Court is superseded S 152 K 0 

(c) Limitation 9 MS h 1< 

— ” Case decided ” 

(a) Meaning of S 118 N 4 6 

(b) Order refnsiDC to issue commission— »' be 

ther such order is a case decided ^ „ 

0 20 B « N 8 

—Cerliorart writ of Govt of Ind ActS107N2 17 
—Competency 

K) Abatement, order relating to 

(i) Abatement — Order oiT 

Mheehetreusion lies S 115^20 
0 22 R 

(») Whether and when lies 

(b) Upuram.ol. otdor to 5^115 g 5^-0^ 

OJGr.olot-On pjym.iil 

Iber revision lies ® It* * ' 

(c) Ameudmeot order a» to OpJer 

fi) Application amendment o,,Y»j 5 

allowing if revisaUo Slto- 

{»){Oeni.rali , 

(a) Amendment — Application f®',, 
Bejection of-Wbethor o^n to 
revision SUSNO, 

(ui) Judgment decree ot order, 
ment of , 

(i) .tmendinont of do-fce— Jn , 
else of niliercnt powe'— 'V“o7 
reusable S M5 h 

{6)Dectee— Vinendment of To 
ft into conformity with jodj 

— Befusal to ocoend — J j3 
(e) Order of— Uonsion on—*' . .q 

(if) Order on apj Iicatioa tor ^ 2^ 
revisablo ® * 

(iv) Pleadings amendment of , 

' ’ (o) order allowing 5. .0 

plaint s**"' 
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R«vi*i<»n— Coinp«(cnc 7 — VmoDdmsnt, order as to** 
Pleadings, amendmeat o{*-(Con/i ) 

(t) Order grsntins or refusing amend 
ment of pleadings S 115 N 11 

(c) Order alloniug amendment of 
barred. elaUn 

S115K8 

(d) IrlitratioQ proceedings, orders relsting to 

10 Order rcToViog icieroncb — \pp«'al 
acainst order, entertainment of— 
\\ bethcr leriiable SllSKlO 

(lOPaiJnro to register «s suit, application 
to file screemerit to reler to arbilra 
liOB Sell 2 l» 17 NIC 

lii) Order setting aside or rctnsing to sot 
aside airsrd Seb2P15K15 

(it) Superseding arbitration or appomling 
neiT arbitrator, etc &cb2P5NB 

(t) \\ betber lies Item decision of question 

Tibether airard is ralid or invalid 

S11SN5 

(ti) Whether lies from order remitting 
award lor re consideration olarbitra 
tors Scb2PUN10 

(vn) Stay of suit pending atbitration—Be 
fusal of stay, whether rsTisabio 

3 115 N 8 

(tuj) W hether lies against an arbitration 
award 3115 NS 

(e) Award, decree 00 . il revisable S 115 N 13. 

Seh S P Ifi N 4, 9. Sch 3 P 31 N 18 
(OCommiisioa order relating to 

( 1 ) Delegation to— Of power to order pro 
dnction of documents S 115 N 5 

(u) Commission, issue of S 115 N 5. 30 
(lii) Commissioner, fee of, order fixing 

8 115 N 30 

(ir) Examination of witness commission 
for, order as to issue of S1I5N5 20, 
0 20 R 1 N 8, 
O 2(3 It 4 N 8, O 30 R 5 N 4 
(t) Local inresligatioo, commission for, 
issue of, order as to O 26 R 9 N 10 
(g) Competency or olherwise of appeal, eOect of 
(i) Bar of — Gy appeal lying trom the order 
complained of S 115 N 5, 7 

(li) Whether lies— Where order has been 
appealed against to lower appellate 
Court 8 115 N 15 

(ill) W hether teiuion lies in every case 
where appeal does not lie S 115 N 7 
(ly) Whether revision lies where applicant 
could have but has failed to appeal 

Sn5N8 

(b) Compromise decree 

( I ) Absence of completed coniprosuse be 

fore Court S115N12 

( II ) Decree wider than compromise— Ben 

Sion, whether lies S115N10 

(0 Comptomise, order as to 

( 1 ) Application to set aside execution sale 
under 0 21 , R 00— Refusal to record 
compromise S 1X5 N 12 

(li) Order rccorJiug or refusing to record 
compromise 0 23 B 3 N 92 

il) Costs order as to 
( 1 ) Costs 

(n) Discretion as to— Refusal to eser 
cue discretion S 115 N 20 

0. P. C. 442 i. 443 


Revision— Competency— Costs, order as to — Costa — 
(Confif.} 

(6) Order ns to— Whether and when 
open to revision S 35 N 31. 

S 115 N 5, 11, 12 Id, 20 
(e) Taxation of — In violation of rules 
S 115 N 12 

(b) Court fee, order as to S 149 N 14 

0) Additional court fee— Order demand 
mg S 115N 5; S 149 N 14; 

0 7 R 11 N 13 

(«) Appeal— Remand— Court fee, refund of 
— Failnte to refund S 115 N 12 

(ui) Court fee— Deficiency m— Making up — 
Time for— Refusal to give time 

S 149 N 14 

(iv) Court fee— Revision m matters relating 
to S115 N 5, 11 , 12 , 13. 20 

(v) Court fee— Payment of— Time for — 


discretion nnderO 41, R 4 SllSNll 
(ii) Revision from 8 115 N 20, 25 

(m) Dismissal for dsfault, etc 

( 1 ) Where soma only of the plaintiffs fail 
to appear OgBlONl 

(li) Dismissing case for default of appear 
ance at adjourned bearing 
, . OirR3N9 

(ui) Dismissing suit for non appearance of 
defeadastdue to non service of pro* 
cess owing to default is payment of 
process fees 09R2N6 

(iv) Dismissal of suit on default of plain* 
tiQ s appearance OORSNfl 

(v) When open to revision S 115 N 8, 12 

(n) Dismissal of appeal aummatilyorfor default 

/i) Dismissal for default— Appellate Court 
entering into merits of case 

S115N8.12,0 41R17N1C 

( 11 ) Dismissal of appeal summarily 
. . 0 41 RUN 15 

(m) Dismissing appeal for failure to deposit 
process lees O 41 R 18 N 7 

(o) Disposal in absence of party 0 9 R 8 N 9 

(p) Disposal of suit on failuro of patty to pro 

dues evidence or do other act 0 17 R 3 N 7 

(q) Estoppel against applying for revision 

, S 115 N 16 

U) A^uiescence m order complained of — 


(il) Production of documents 

o U n U N8 

(m) Refusing to allow cross examination of 
witness S 115 N 5 13 

(tv| Requiring personal attendance of wit 
ness residing beyond the limits 
mentioned in O 1C, R 19 


(6) Execution sale, confirmation of— 
Order allowing claim after 
firmation S 
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proceedings in executioa pro* 
ceadings 0 21 R 61 112 

[d) Relating to claim petition 
, . 0 21 R 68 N 25 

(f) Order under 0, 21, Rr. GO, Cl, 62, 


(Si) De 


,,, 3U5N8 

(ti) Rejecting application by decree- 
holder or auction-purchaser 
complaining of obatruction or 
resistance to possession 
, 021B97N8 

(c) Petition underO 21, B 100— Dis- 
missal of, eummatily SU5N8 
(J) Third patty ousted from posses- 
sion, in osocution &115N10 
(uj) Rateable distribution, order as to 

/ V ^ » 8 47 N 87 ; S U5 N 8, 22 

(ti; Order refusing application for 
rateable distribution S115N8 
(i) Powers of High Court with refer 
cnce to wrong orders of lower 
Court ns to rateable distribution 
, , „ , , 8 73 N 25 

tiTj t3ale, pioeoediQgs relating to 

(n) Error as to what constitutes 

material irregularity in ezecu* 
,,, ‘WBsale S115N13 

(o) Order postponing or refusing to 

postpone ezeeution sale to enable 
judgment debtor to raise money 
by private alienation 
, , ^ 0 21 R 83 N 11 

(cj Orders relating to settlement of 
eale proclamation 

, 02XRCGN21 

tvj sale, proceedings relating to setting 
aside of O21R90N51, 

, , O 21 R 92 N 16 

(c) Application by deposit under 
0 21, R 89, dismissal of, on 
ground of application under 
R 90 having been previously 
dismissed S115R21 

(6) Application to set aside execution 


Revision — Competency — Execution proceedings, 
orders m— ^le, proceedings relating to setting aside 
of— (CoKfd ) 


of— Refusal to accept tender 
, S 115 Nil 

(vi) (iVirce/farteoiis) 

(o) Collector— Esecutioa by— Orders 
of Collector— Rei ision of such 
orders S70N8 

{b) Order by executing Court grant 
ing iQjUQctiou, whether reusable 
S115NJ0 

(c) Order directing exeeuliou to pro- 

ceed m spite of certificate of ad- 
justment by decree-holder 

0 21 R 2 N 33 

(d) Order granting or refusing to 

grant leave to withdraw proceed- 
ings, whether and when revisable 
SU5N20 

(r) Order reiccting application under 
0 21, R 16 S 115 Nil 

(/) Order reieeting applicatiOD under 
0 21, R 2 S 115 Nil 


certifying full satisiaction— re- 
fusal to record satisfaction— Re* 
visable S 115 N H 

(t) Er pni fo decision, setting aside, order as to 

(i) Order setting aside or refusing to set 
aside cx parte decision in appeal 

0 HR 21 Ml 

(ii) Refusal to to hoar cross objections deci 
ded ex pai le O 41 R 21 N H 

(u) £x jNirte decree, setting aside of, orders as 

to 


closure of applicant's interest 


S 116 N 11 


tlon sale 


“ 115 N 5 ; 

0 21 B 90 N 51 


i-‘B2N9 
) N 7, 20 


S115N5 

(ii) Bat of— By express or implied 

by local or special laws S Ilj * , 
(ill) When lies 

nhorent power, orders in exercise o'- 
order refusing to evorct^e . 

(i) Decision that no ground 20 

exercise of inherent power S D* , 
(ii) Exercise of— In cases }?5 N 10. 

power does not exist 8 ll» 

(m) Refusal by Court to ei«K^J® 
power 8 115 N 
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Retuion—CcnipoUucy— Inherent poTsor orders m 
tierci«e of, or order rcfusins to cscreiso— (Confcl ) I 
(it) Order in exercise of inherent powers i 
S U5 N 10 20 ' 

(;) lusohencT iro,.cedingT | 

(litndcr 1‘roTincial lusohcncy \ct 

SnSM 

<u) Kcicction of in&oUcueT applicstton 

Slid 14 11 

(i) InierloculorT relief order as to 

(i) L)ismis»al of application for atlachmoot 
Uforo judgment SllSNlS 

(u) Order granting injunction S 115 N 20 
fill) Order granting lojunclion to party out 
of po session S 115 NS i 

(it) Order uf appellate Court renewing 
temporary ininncuon dis«jlTed by 
tirsi Court 0 30 11 1 N 21 

(t) Order refusing to release propoity at 
taehed before judgment O 33 B 8 N 2 
frl) Legal representative order as to 

<i) Uelet mining who is legal representative 
of deceased party 0 22 It 5 N 11 
fii) Ucfueing or adding person a« fegaf re 
prosentatiTo ol deceased parly 

0 32 n 1 N 21 

Uu> That legal representatives ate not nwes 
sart parties O 23 it 4 N 23 

ut) Itefusal to bring on record, tvpte 
seQtativo S 115 Nil 

UD I iffiiution decision aa to 

(i) Ipplytng of limitation not con 
tamed in Limitation <tcC S115N12 

(ii) Erroneous decision that suit is not 

Urted b US N 5 

(ill) Appeal— Idffluaion of out of time 

S115N20 

In) Error in— Whether ground ol revision 

siioNia 

(v) Delay excuse ol— In eases to obich S 5 

ol the Lumtatiou Act does not apply 
S 115 NIC 

(vi) Delay excuse of— In films appeal 

S115N20 

(ill) Delay exenso of — Under Limitation 
Act, S 6— Refusal to excuse delay 

S115N13 

(viii) Limitation Act, S 5~Discreuon under 
— Refusal to exercise discretion 

S llo N 11 

(lx) Refusal to excuse delay tn presenting 
appeal b 115 N 20 

(s3) Older in appeal from order, resisability 

S 101 NO 

(zl) Other remedy, competenej or otherwise ol, 
efiect 

(i) Other remedy aat opea—IaterlercRce 

ID revision to what extent permtssiblo 
S115N3 

(ii) Other remedy open— >Yhether revisioD 

hos S 115 N 8 

(ill) Presidency Small Cause Courts Act, 

S 38— Application undo^-Wbether 
revision lies where such application 
hea S115N8 

(iv) Revision not ojien where other rome 
dies open O0RI8N30 

(z5) Parties, order as to 

(i) Addition of parties, order as to 

S 115 N 6. 12, 13, 20. 01B10N43 


Revision— Competency — Patties, order as to — Addi- 
tion of parties, order as to— (Could ) 

(rt) Order adding or refusing to add 
parties to suit on mortgage 

0 34 R 1 N 23 

(5) Order refusing to add parties 

S 115 Nil, OllB,83N18 
(ii) Dismissal of parties, order as to 

(nj Order discharging necessary par 
ties from suit on mortgage 

0 31 R 1 N 22 
(5) Order dismissing defendants from 
smt 8 115 N 5 

(c) Order striking oil name of party 

S115N3 

(li) Refusal to add or strike out 

S 115 N 20 

(r) Striking ofl parties— Order as to 
O1R10N13 

(til) (1/iserffaneous) 

(a) Failure to transpose parties 

S 116 Nil 

(5) Order as to misjoinder ol parties 
or causes of action 0 2 R 3 N 17 
(e) Order ior separato trials for pot- 
ting plsiQtifi to elootioo Where 
there are several persons Joioed 
^s plamtifiginasuit 01R3N1 

(d) Order relusiog or granting appR 

cation to bring representative 
suit under 0 Hi B 5 115 N Id 
(r) Order refusing to allow persons to 
sue m ropresentatite capacity 

01 R 6N SO 

(z6)raai'or proceedings, orders in 

(i) Older granting or refusing leave to sue 

a:, pauper 8 US N 6, 2C, 0 33 R 7 N 8 

(ii) Decree in pauper suit not providing for 

payment of court fee to Government 
3 115 NSC 

(la) Order allowing or refusing to allow 
application for Jeaio to appeal as 
pauper O 44 R 1 N 14 

(iv) Order allowing the conversion of a 
pauper application into a plamt 

S115N26 


(a7) Dlaint, rejection oi 

(i) Order rejecting plaint O 7 B 11 N 12 

(ii) On ground of valuation being fictitious 

— Court inatcvd of rejecting plaint, 
fixing Its own valuation S115N10 

(ui) When amounts to failure to exercise 
jurisdictiou S 115 N 11 

(rS) Riaint return of, if revisable 

(i) Order returning plaint S 115 NS, 8 11 
(u) Older returning plaint for presentation 
to proper Court 0 7 B 10 N 12 

(m) Plaint— Return of— For paying addi- 
tional court fee S II5 N 5 


(a9) Receiver, order relating to 

(1) Appointing receiver, etc O 40 B 1 N 53 
(u) Dismissing application for leave to sue 
receiver S 115 N 5 

(m) Befusing to join receiver as patty 

010B1N53 

(iv) Relating to receivers O 40 B 3 N 3 
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Revition— Competency'— Rcoeircr, order relating to— *■ 

[Oonld ) 

(v) lloconor— Appointment of by Court 

adnuuuteriug Succession Certificnto 
Act— Revision, whether lies b 113 If 10 

(vi) Receiver — Liability to account — Order 

in ponding suit that receiver is liable 
to account for a particular period 
only — Order, whether rovisable 

S115N10 

(zlO) Remand order of 

(]) Order ol remand Sll3If5.8, 

0 41 U23NS3 
(ii) Order remitting issues (or finding by 
lower Court 

(ill) III what cases ro\ isablo S 115 K 12 
(zll) Restitution, order as to 

(i) Under a 111 8144N3C 

(ii) Restitution — \pplication for — Dis- 

missilof S113N20 

•ting to 
lettoriti>oa of 
S 115 N 20 
restoration of 
suit dismissed for default 
, 0 9U9N13 

(ill) Order refusing to restore suit dismissed 
for default 3 115 N 12 

(iv) Suit rcitoration of— On conditiou of 
piyinciit of cost S11SN20 

(rlS) Review, competency of ofioct 

(i) Whether revision lies where review lies 
8 116 K 8 

(314) Review, order tnotiog or refusing 

S115K37 

(0 Order graoting review 

S no N 1. 0 47 B7N 10 
(ti) Order refusing to review 

0 47 R 7 N 3 10 
(ill) Review— tpilicatioii (or— Kojection of 
on grouud of want of jurisdiction 

S IISN 11 

(zlS) Second appeal, compotencj or othorniso of, 
oftect 

(i) Whether lies— Whore second nppoal 
lies S 115 K 0, 7 

(rlG) Security, order as to 

(i) Directing security to be given as con* 

dition (or stay of oaceution 

0 21 B 29 N C 

(ii) Discharging surety S 145 N 12 

(ill) Refusing to discharge surety S 115N 0 
Ov) Re miring security for cost of suit 

O 25 R 1 N 15 

(zl7] Small Cause Court, dccislou o! 

(0 Trial by, of suit for title S 116 N 10 
(zl6] Stay of execution, order as to 

(i) Dy Wrong application of S 10 

S 115 Nil 

(ii) Execution — Slay of — Security, order 

for as coiiditioa for stay — Order if 
roviaable Q 21 R 29 N 0 

(til) Order refusing to stay execution of 
sate of immoveable proierty pending 
appeal from decree 0 41 R C N 12 
(iv) Stay of execution — Order of on ground 
of pendency of appeal against decree— 
Order, whether rovisable S 115 N 11 


Revision— Competeac}—(Co«fd ) 

(xl9) Stay of suit, order relating to S J 15 N 5 

(i) Decision that Inal of suit was not 
barred under S 10 of the Code 

S115N5 

(ii) Order grantiug or refusing stay, whe 
thcr revisable S 10 N 15 

(iii) Order staying suit pending disposal of 
previously instituted suit SIONIS 
(Iv) Refusal to stay suit poudiDg aibitra 
tion SllSNd 

(z20)Buit competoncj of, to challenge ordeicom 
plained of— Ltloct 

(i) Whether lies — Where applicant could 
have brought separate suit to chal 
lengo the order complaiuoJ of 

S 115 N 6 


(/21) Time, extension of order as to 

S 115 N 10 20 

<v) Order oxtcndius time under S US 

S118N12 

(ii) Order refusing or granting extension of 
lime for payment under mortgage 
decree 0 34R21»23 

(ill) I or making up deficiency in court fee 
— Refusal to give time S U9 N 

(iv) In cases not covered by Ss 148 and 151 

SJ15NIC 

(v) ln pre cmptioo suit for depositing 

mono) SlloN*'! 

(z22) ^ iIuatiOD, order ns to S 115 N 5 

(i) Fictitious value entered in plamt 

Court Jnsload ol rejecting plamt 

fixing Its owa value— Wavision wha 

Iberlies 8 US N 10 

(ii) Order accepting plaintiff s valuation ei 

suit 07 RUN 43 


(z24)(J/»»frffrtnf0M5) , 

(i) Acting jUegally in esetcuo ol _ 

Uon -Ia>Woc=.-ai>li>™e l» • 
partner who has entered appeal 
in suit agaiust firm to take 

case 0 30 BCR* 

(ii) Igainst order refusing to 

(In) Appeal— EMtorfammentof, IfOin 

which fs not appealable S Do NJU 

(iv) Cause of actum— Joinder 3 ^ l7 

(v) CompenBation for broach of 

I service Older as to huo -j 

(ri) Consolidation of suits rbN 1 

irregularity O ^ 

(vii) Court passing decree on 

face of It void , tat* 

(nil) Court refusing to allow partner to 
part in conduct of case 
Order is open to revision O au 

(ix) Decision bolding that 

talnable . .i.tnlam 

(x) Decreeing suit after USN 10 

tia ha. no cacis. ol oclioo S K a 
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R«»un>n— CcnpeUiDey — (Ui'C^/i uirouj)— (ConlJ ) 

{xj/ Prom order as to dux joiudfr <.1 patttos 
or causes of action O P R 3 17 

(xiiHutcre t erderasto Sll5N!20 

(xiii) Judgment commenced to be \critten 
Lefote taxing wliolccMdcnce SltoN12 < 
(xiT) Order as to tbe Court lu Tchicb a suit 
is to be tried whether ren able I 

S20N33 I 

(sv) Order as to tiacsicr of ease to another 
Court S24N18 

(xtil Order di allowicp interrogatories 

0 11R2N1 1 

(xMil Order iiii] ounding document S 115 M 5 
(will Order of conrcrsion of suit of one chat 
acter lilt uD*. of a diflereut character 
S 115 ^ S 

Iv xl Order ] ermitting separate suits to be 
brojcht S 115 N 5 

U\) Order lefusing to 'imcnd or frame addi 
usual issue O 14 R 5 N 4 

(xsi) Order letusiuc to issue summons to 
wune s 0 1C tt 1 N 0 

(sxn) Order rcjcctiag application to consider 
issue of jutudiclion first S 115 K 5 
(sxiul Order re ir-iii ing returuing olhcer from 
bolding election 8 115 K 20 

(xxiTl Pit m— Refusal to accept S 115 N 11 
Ixsv) Pleader as guardian <td fiferi of minor 
appouitment of S 115 K 20 

xaril Refusal to decide r\ues(ion of Ian first 
Silo US 

(a\s 11) Refusal to entertain application under 
01 R 8 01R3N2C 

(xxTiii) Refusal to exercise powers underO 41 
R 33 0 41 B33N13 

(xxix) Refusal to Order partition at instanco 
of defendant S 115 Nil 

(xsx) Refusal to ceTetse or vary decree in 
favour of all on appeal by somo of the 
persons afiected by the decree 

041R4N12 


S 115 N 13 


tioD to be recorded' 8 115 Nil 

(xxxt) here Court fails to apply its mind to 
question of limitation S 115 N 12 
(xisvi) Substituted service — Order for 
, O 5 B 20 N 8. 3 

(xxxMi) Suit maintainability of— Older as to 

S115N5 

(ixxviii) Trial of small cause suit as original 
, suit S116N10 

(xxxix) ben Uigh Court will interfere m 
questions relating to the service of 
summons 0 5B1SN4 

—Costs of 

See also Costs Hensioit of 

(a) Wrong order passed by lower Court of its 
own motion— Order set aside m revision 

6 as VS 


Revision— (Confd } 

— '-Croas ohjeetJOHS i! may be filed S 141 N 2 , 
0 41 B 22 N 10 

(a) Respondent — Right of— To object to ordef 
sought to be revised 0 41 B 22 N 10 

——Delay in applying for 

(a) Effect S 115 N 17 

-Discretion of High Court to interfere or not 

S115N3 5 17,29 

(a) Powers not to be exercised where substantial 

justice has been done S 115 N 2 

(b) Interference in— When inade-^General rule 

8116 NIC 

(c) When High Court will not interfere 

S 115 N 16 

Exercise of jurisdiction illegally or with material 

Irregnlarity S 115 N 12 

(a) Illegal and irregular exorcises of, distinction 
betueen S11SN12 


‘ ‘ Sn5N12 

—Exercise of jurisdiction not vested by Jaw 

S ns N 10 

(a) Court eotertaimog suit or appeal without 

jurisdiction — Bevision if has S 116 N 10 

(b) Onus of proving want of jurisdiction m 

loner Court on whom lies S 116 N 2 

(c) Order passed without junadiction— latex 

terence, whether obligatory S 116 N 16 
{d) Order passed without jurisdixtion — Ufaiu 
tainabilily of revision S 116 N 10 

(e) Jurisdiction assumption of, where there is 
none— Instances S 116 N 10 

(0 Small Cause Court trying sBit for title — 

Revision whether lies S116N10 

—Failure to exercise jurisdiction 

(a) Meaning of S 116 N 11 

(b) Befusing to exercise jurudiction~'Instanee3 

of S 115 N 11 

(c) Apphcatiou— Rejection of— 'When amounts 

to failure to exercise jurisdiction 

S 115 Nil 


^Gcounds of 

(a) Error in decision 

ilaw ftvwc <at judgmeat on. gcotiu'i of 
revision d 39 B I N 21 

(u) Bsvision whether lies on gtouud of 
decision being erroneous 


rurr,. rr«n 


S 115 N 8, 12 
« ”*• N 9 


die 

12 


’ a 115 > 10 
(ui) Prevention of mauife^t injustice in 
non appealable cases S 115 N 12 
(iv} Considerations to be remembered 

S 115 NIC 

(c) MiKvppceheDsion by Court 

(i) Mlsapprehenstoo of facts S115N12 
(ill Misapprehensiou of nature of claim 

S115N13 

(ill) Mistaken view on question of issue 


(d)I 
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Revision — Grounds ot—Error of law — {Contd ) 

(i) Construction of statute S 115 K 13 
(n) Disregard or failure to note or misap* 
plication of pioviEions of any law 

S US N 12 

(ill) Error of law in decision, whether 
ground of revision under 8 25 of 
Provincial Small Cause Courts Act 

S 115 N 29 

(iv) Failure to follow binding precedent 

8 115 N 12. 13 

(v) Misconstmction of law whether good 

ground S 115 H 11 

(e) Matters connected with evidence 

(i) Admissibility of evidence — Erroneous 

conclusion as to 8 115 N 13 

(ii) Admission of additional evidence in 

appeal 0 41R27N20 

(ill) Appreciation of evidence error as to 

S 115 N 13 

(iv) Decision in disregard of evidence 

S115N12 

(v) Decision on evidence not legally taken 

S115N 12 

(vi) Decision without considering rjuestion 

aa to admissibility ol evidence 

S115N12 

(vii) Decliuing to examine evidence offered 

10 support of a case 3 115 N 12 

(t»i)ETJd«)ce, nwoterproiatjfin oi 

S 116 N 12 

(iz) Refusal to «eQd for and inspect record 
of ocher caso O 13 R ION 2 

(a) tVitnesses allowed to be examined alter 
opposite side had closed its argu* 
ments S115N6 

({) (d/iscs/fnnccKr] 

(i) Appeal rejection of, whoa amounts 

to failure to cvcreise jarisdiotion 

8115 Nil 

(ii) Burden of proof — Misplacement of 

S 115 N 12, 13 

(ui) Conclusion inconsistent with finding 
S 115 N 12 

(iv) Construction of document, error as to 
S115N13 

(v) Court taking into consideration facts 

which cannot be considered 

SU5N12 

(vi) Decision being contrary to pleadings 

8 115 Nil 

(vu) Decision oeiug perverse S 115 N 5, 12 
(vm) Decision in absence of parties whose 
rights are affected 8 115 N 12 

(is) Decision of appeal on case not raised 
m lower Court 8 115 N 12 

(x) Decision of issue not properly raised 

8 115 N 12 

(vi) Decision without giving opportonUy 
of obeying the orders of the Court 

8 115 N 12 

(xti) Decision without giving reasons of 
judgment S 115 N 12 

(xiii) Decision without bearing party af- 
fected 8 115 N 12 

(xiv) Error of procedure whether good 
ground 3 115 N 14 

Failure to consider all necessary mat 
ters S116N13 

(vvi) Failure to decide question S 115N 11 


Revision— Grounds of— (Ifisccffaiicows)— (Coji/J ) 

(xvii) Failure to give due notice S 115 N 12 
(xviii) Government sanction — Necessity of 
for certain orders— Order passed with 
out such sanction S115N10 

(six) Issues omission to decide S115N12 

(xx) Jurisdiction — Of trial Court— I'^roag 
decision as to by appellate Court 

S115N15 

(xxi) Miscellaneous cases 8 115 N 8 

(xxii) Misconstruction of pleadiogs 

S IISNIS 

(xxiii) Objection as to jurisdiction, whether 
Iligh Court may refuse to interfere 

S 21 N 3 

(vxtv) Omission to decree claim admitted 

S115^ 11 

(xxv) Order affected with irrcgolarity^m 


S115N5 

(xxrui) Order tending to protract litigation 

S 115 N 5 

(xxix) Refusal to consider questions on taent* 
' ‘ 8115 Nil. 12 

(sxx) Refusal to exercise inherent poivef 
ground of its non existence 

8118 Nil 

(xxxi) Territorial jurisdiction ol lower Coart 
— Objection 15 to— Wbentobeallowed 

-HistoiyofS. 115 SllSNl 

—Interlocutory order 0 26 B 5 N * 

(a) In execution proceedings S 115 * " 

(b) J urisdictioD, order as to— Court holding that 

It has jurisdiction— High Court whetb^ w 
interfere before disposal of case S 115 N to 

(c) Revision, whether lies against such orders 

8 105 N 12. S 115 N 5 

(d) Whether revision lies against such or“e« 

which can be questioned in appeal tm 
final decree 

— Junsdictiou, meaning of ® ^ 

—New plea in 

See also Pracltce—Ifew point -D.i.tmD 

(a) Fxecution— Bale in — Setting aside 

tor — New plea that property is now trs 

amend 
117N13 
115 N 
on sp 

plication of some only of 
Iffeoledbyit j 3 

(b) Nature and extent of ® 

(c) Power to vary decree by passing o 
aoainst oersons who were 

81111^2 

- ,, op®'^sonwbobasnot80^us’'| 

for Its assistance O 41 B 

(f) To interfere with portion of “leerc® ., 5 ^ 

which is not governed by ‘“ir/a ssNl 
tor revision ^ piopet 

(g) To return plaint for presentation Jq ^ 3 


against persons ' 
lower Court 

(d) Remand of case 11 

(e) To grant relief t' 
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Revuion— Poweri of Iligli Court on revision— (C om^ ) 
(b) U briber relief not atUinabte in appcAt can i 
be oLtkioeJ ID renriou S11SN8 | 

Po \er cf High Court to interfere « 1 1 iitoT t 

S 115 NS O41R22N10 
(a) luJ raicc ixMDts O41R2JK10 

(1) Ippli alien for reiisioii— bether necessary i 
S 96N 3 S115H 3 I 

Pro edute applicable to proceedings in revision 

(a) tpplicab 1 ty of O 22 O 22Cen N 2 

(L) tpplicability cf irovisioDs of Code to revi 
siou S 141 N 2 

— I ixociiDgs to ublcb rcrtsional jurisdiction ap 
pi c S 115 N 4 5 

aj proceedings under S 9 Specific Relief Act 
S Jlo N 8 11 

o) Election cases S 115 V 8 

(cf Orders passed iii adinioistratisQ capacity 

S11SN6 

Idj Proceedings nndcr Guardians and Wards \ct 
S 115 N 4 29 

(e) Proceedings under b 3C of Legal Practi 
tioners \ct S 115 N 6 

(() Proceedings under other lets — Itevmonal 
po vets of Higb Court in respect ol such 
proceedings b 115 N 29 

la) b Oder 1 roMncial lutolvency Vet S 75 

Sn5N29 

<h) Public trust— '^uit relating to S 92 N 37 
(il Public Trust*— Suit relating to— lermission 
under b J2 — Order granting petraissiou 
>betbei revisable S115 2^<i 

Ijl Succession Act S 209 orderundei — VVbetber 
tensable S115b>8 

—Quest on of fact 

(a) Pmdings of fact whetbet can be attacLed 


S 115 N ^ 

Befusal or grant of sanction to prosecute revision 

against 

(a) Bench which can decide the application lor 
revision S 115 K 30 

-^Scope and nature of remedy S 115 N 17 

(a) hature of power S 115 N $ 

(b) And appeal— Distinction between S OS Pf 3 

(c) binder S lls of the Code and & 107 of 

Govt Ind Act Govt Ind Act S 107 H 2 
—Small Cause Court docis ou of revision against 

(a) Against orders of Small Cause Court 

S 115 ^ 29 

(b) biider PioTincul Small Cause Courts Act 

B 25 5 115 N 29 

Supecintendence over Subordinate Courts High 

Court 8 power of Govt Ind Act S 107 a id Ivotes 
also H^gh Court 
(a) To what proceedings apply 

Govt of Ind Act S 107 N 3 to 11 

Abo can apply S 115 NS 

(a) Stranger joining in application by partv — 
U betber application proper S 215 N S 

Right 

Instances of wbat ate and wbat are not cml 
rights S 9 and Notes 

Jleauingof S9Nt6 

(a) Instances of orders not aflecting rights of 
parties S 2 (2) N C 


Right— tCoMfil ) 

- Substantive— Bight— At bat is— Right to execute 

decree whether substantive right S 48 N 3 

Right to begin 0 18 R 1 N 1 2 

Allowing wrong side to begin— Defect whether 

curable S 99 N 6 

— — Appeal 0 18 R 1 N 0 0 41 R 1C 

- At bearing of case on a preliminary issue 

O UR 2 N 2 

Durden of proof 0 IS R 1 

Burden of proof — Right to begin in appeal 

I O il R 16 N 1 

I Bight to reply O 18 B 3 

Where defendant admits facts alleged by plaintiff 

O 18R 1 N 3 

Right to sue 

Ste alto 5 nt 

hot damages whether attachable in execution of 

decree S CO N 12 

• ^Whether pTopetAy i 

Right to worship 

Issue of temporary injunction in respect of 

0 39 BIN 8' 

River 

—Navigable river— -Obstruction to or interference 
with navigation — Public nuisance 8 91 N 3 

Rule* 


6s 121 to 181 

—Framed by High Court under Part 10 of Code— 
Eflectof S12LN1 S122 S 125 N 1 

—High Court rules made by 
See Uijh Court 

Meaning of 8 2 (18) 

— Object of— Bivuion of Code into body of Coda and 
rules 3 121 N 1 

—Rules IB First Schedule 

(a) ESect of S 121 

(b) Repeal or amendment of— Power of High 

Courts S 121 

Scheduled District! 

—Applicability of Civil Procedure Code S 1 N 2 

Court in- Decree passed by— Exeiution of out 

side such districts but in British India 8 43 N 2 
-^—Meaning of S 1 N 2 

Scheme 

bee Decree — Sebr te decree 
Second Appeal 
•—Admission of 

(a) By single Judge of High Court- Whether 
order of admission can be impugned before 
Bench hearing the second appeal 

Sa 100 i 101 N 2 

—Against whom can be died 

(a) Person who was not patty to fir»t appeal 

S96 N 6 S* 100 A 101 N 2 
- -Appeal under other enactments 

la) Applicability of Civil Irocednre Code S lOO 


041 R9N3 

(i) Order rejecting appeal O 41 B 3 N C 
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Second appeal — Gompeteacy — Appeal, rejecting or 
' telaiing to admit — [Contd ) 


Second appeal— Competency — {Conld ) 

(p) Rent suit under Bengal Rent Act, X of 1859 

Preamble N 2 

(q) Return of memorandum of appeal or plaint 

{i) Order returning memorandum of appeal 


S3 100 AllOl N 4 

(c) Commission, order aa to 

(i) Order relating to issue of commission 
lor local lUTestigation Q ^ R 9 N 9 

(d) Costs, order as to S35N29, 

Sa 100 &. 101 N 16 

(e) Cross objections, dismissal of 

Ss 100 & 101 N 8 
(i) Decree disalloTiiag cross objections of 
respondent in appeal O 41 R 22 N 23 

(f) Dismissal of suit or appeal otherwise than 

on merits 

(i) Dismissal of appeal for limitation 


security for costs 0 25 R 2 N 5 

(i> ) Dismissal of suit for misjoinder of par* 
lies Ss 100 &101 N8 

(g) Evidence order as to 

(0 Refusing additional eridence in appeal 
0 41 R 27 N IS 

(li) Execution proceedings, orders as to 

Ss 100 d; 101 N 9 
(OAppbcation by OfScial Receiver to set 
aside sale in execution 0 21 R 90 N SO 
(iij Appointing recenct in execution pro 
ceedings S 47 N 64 

(ill) Determiuing application for rocorery 
of loss on re sale from defaulting put 
chaser— here amount intolreadoes 
not exceed Rs 500 0 21 B 71 N 16 

(it) Relating to setting aside of execution 
sale 0 21 R 90 N 60, O 21 B 92 N 13 
(t) Order sotting aside or refusing to set 
aside execution sale by deposit 

S 47 N 63, O 21 R 89 N 29 
(ti) Order setting aside or zelnsing to set 
aside execution sale on ground of pur 
chase being by decree bolder without 
permission of Court O 21 B 72 N 13 
(tu) Order setting aside or refusing to set 
aside sale — Whether second appeal 
lies S 104 K 2, S 115 N 24 

(tiu) Small Cause suit— Order m execution 
— Whether open to second appeal 

S47N84 

(i) Ex parte decree passed in appeal 

Ss 100 A 101 N 64 

{]) Findings appeal against Ss 100 A 101 N 5 

(k) First appeal not competent SslOOAlolN IS 

(l) Illustrative casea Ss 100 A 101 N 16 23 24 

(ij Arbitration — Award— Suit to enforce 
award Ss 100 A 101 N 8 

(ii) Decree of lower appellate Court reiers 
mg decree on award Seb 2 P 16 N 8 

(m) Inherent power, order in exercise of 

S ISl N 9 

(n) Injunction order granting or refusing tem 

poracyi njunction O 39 B 1 N 20 

(o) Remand order under O 41, R 33 

0 41 R 33 N 16 


0 47R7N9 

(ii) Order granting review set aside on 
appeal — Whether second appeal lies 

Sa 100 & 101 N 8 P N2 

— ' Cross objections in 

(a) Matters that can be raised 0 41 R 22 N 7 

(b) Power of to entertain S 103 N 2 

Decision in several connected appeals, second 

apMxl agaiast 

(a; One decree in two appeals — Whether one 
second appeal is enough 0 41 B 1 K 15 

(b) Separate appeal m lower appellate Court aod 

separate decrees passed therein — ^^hether 
separate second appeal necessary 

Ss 100 A 101 N 10 

(c) Two decrees in two cross appeals— Appeal 

filing one decree only— Validity 

0 41B1N7 

(d}Two separato appeals against same decree— 
DismissiaX of suit as a result of (he appeaA 
— PlaiDtifi whether must file two separate 
second appeals BlOONlO 

—Decree in, against whom can be passed 

(a) Person ^against whom there was no first 
appeal Ss 100 A 101 N 2 

—Decree in power of High Court in regard to 

(a) Parties— Power to vary or reverse entire 

decree on second appeal by one or 
some of the patties against whom decree of 
first appellate Court was passed 0 41 B4N1 

(b) Whether a person who has not appealed 


g his 


‘ 0 41 B 33 N 16 

Decree of trial Court if can be attacked in 

Ss 100A101N2 

—Discretionary matter, interference in 

(a) Discretion — Exercise of— When subject to 
second appeal Ss 100 & 101 N 16 

(bl la admitting appeal after limita^iou^^ 

(c) Refusal to exercise discretioa in favour of a 

parly irndar 0 11 B 33 0 41 E 33 N 16 

(d) Whether lies in respect of a matter ot ‘ 

'crat.oa S. 100 101 B >6 

—Dismissal of, for default „,ii 

(alBefusalto readmit appeal — Suit of s 
cause nature, whether S bats app 
against the refusal to restore 

—Expungement of matter from lower Oourtsju g 


(a) Unnecessary findings lu lower Court ® 

ment-Remoial of Sa 100 A 101 H a 

—Piling of, mode of _ , ,-,ni 

(*) Copy of trial Court s Judgment— 

ring filing of— Whether appellant ® __ 

to exclude time required for obtaining PI 
of judgment S lis ■t’ 
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S«Cond appe*!— FilicR of mode of— (ConfJ,) 

(bl Memorandum of ap(oal — Documents to 
accorapiBv b 10'^ N 2 O 41 U 1 N 4 

—Grounds of Ss lOO d. 101 N 11 

(a) CoQ^UvicltoQ o( documcttt 

(i) Coa'-ltucliou of— t^ucvtion a» to 

Si 100 A 101 N 29 
(ill Document or tranBiclion legat eOect ol 
— as to bslOOAlOlNSO 
(ill) Qoc‘liou as to — ^\llclllcrs stipulation 
ID a deed l^ ) r of ronaltp 

Ss 100 A 101 N 47 

(b) Dcci'ioo conttatv to law or U«age lisTing 

force of law 

(i) IVeidiug contrary to u<age baaing force 
of Uw S3 100 A 101 N 21 

(ii) Decision contrary to laa\— Meaning ol 

Ss 100 A 101 N12 
(ill) lailuro to detcrmioo issoe ol taw or 
usage haxing force of law 

Ss 100 A 101 N 22 
(l^ ) Interrretatiou and applicabUilj of law 
Ss 100 A 101 N 47 
(vj Question of law— ilcanioc of 

Ss lOO A 101 N 29 

(c) Dc 

C 


S»100A101N13 
UD For non compliance wilU rules ss to 
coateuta ot judgment O -11 R 31 N 11 
^11) Lower ap[ellate Coutt uol wnling s 
proper judgment Ss 100 A 101 N 2C 
(ilj Entertainment of new pome by loner Court 
U) Decision of appellate Court based on 
objection as to coutt fee raised lor the 
first lime before it Ss 100 A 101 N 20 
(ii) Decision on slternatne title not alleged 
in plaint Ss lOOA 101 N 12 

(e) Error of procedure and Ulusttdtions 

Ss 100 A 101 N 29. 24 
(() Poreign law— Question as to Ss lOOAlOl N 19 
(gi Fraud, negligence, intention, etc , question 
as to 

(i) Acquiscence Ss 100 A 101 N 39 

(ii) Consent Ss 100 A 101 N 39 

(ill) Estoppel Ss 100 A 101 N 39 

(iv) Fraud Ss ICO & 101 N 39 

(t) Good faith Ss 100 A 101 N 39 

(\\) lulcntwn Ss 100 & 101 N 39 

(vji) Negligence Ss 100 A 101 N 39 

(yui) Abandonment Ss 100 A 101 N 48 

(ix) Whether estoppel arises on facts found 

&> 100 A 101 N 47 

(x) State of mind Ss 100 A 101 K 39 


1- j — itoper 

procedure S8 100A101N2 

(ii) Lxistesce of legal necessity for and 
binding nature of traneaction 

Ss 100 A 101 N 49 

(ill) Existence of liability— Question ss to 
Ss 100 A 101 N 40 
(it) lumitation— Question as to 

Ss ICO A 101 N 44 
(t) Lower appellate Court acting without 
jurisdiction Ss lOQ A 101 N 19 


Second appeal— Grounds of — IIlustratiTO Cases— 
(Confd ) 

(ti) Meaning of words — Question as to 

Ss 100 A 101 N 31 
(Vii) Nature of contract or transaction — 
Question as to Ss 100 A 101 N 38 
(nil) Nature of possession— Questiou as to 

Ss 100 A 101 N 30 

(lx) Nature of property — Question as to 

Ss 100 A 101 N 31 

(x) Nature of tenancy— Question as to 

Ss ICO A 101 N 35 

(xi) OrerlookiDg principle that appellant is 

to show that lower Court s decision is 
wrong Ss 100 A 101 N 12 

(xii) Question as to 

(o) Ae<iui»ition of casement 

Ss ICO A 101 N 50 

(b) Market value of property 

Ss 100 A 101 N 51 

(c) Quantum of damages 

Ss 100 A 101 N 51 

(d) What are " necessaries” under 

S CS of the Contract Act 

Ss 100 A 101 N 47 
(r) What IS reasonable time for pre* 
sentation for payment of bill of 
exchange Ss 100 A 101 N 47 
(/)SYhether a particular person was 
represented in the previous euit 
8b 100 A 101 N 61 
ig) Whether a person la an owner of a 
property Ss 100 A 101 N 51 
(li) Whether alteration in the docn* 
menf is material or not 

8a 100 A 101 N 41 
(0 IV hether certain lands belong to 
one village or other 

Sa 100 A 101 N 51 
0) Whether theca has been a ptopat 
inreatigation of claim preferred 
under 0 21, R 58 

Ba 100 A 101 N 47 
(k) Whether there was a partnership 
Ss 100 A 101 N 17 
(f) Customary right of privacy 

Ss ICO A 101 N 50 
(in) Existence of nuisance 

Ss 100 A 101 N 46 

(n) What constitutes the exclusion 

from joint estate 

Sa 100 A 101 N 17 

(o) Whether particular section of law 

applies to the facts of a case 

Ss 100 A 101 N 47 
(xtii) Whether a woman is a public prosti- 
tute within the meaning of a parti- 
cular enactment Ss 100 A 101 N 42 

(xiv) Whether correct test has Uen applied 

in determining the l□{rlDgemeDt of 
legal rights Ss 100 A 101 N 47 

(xv) Whether in circumstances of a case 

appeal lies Ss 100 A 101 Nil 

(xvi) Whether on facts found a person can be 

called a trespasser Ss 100A101N47 
(xTii) Whether on facts proved a relief prayed 
for should ba granted 

Ss 100 A 101 N 47 
(aviu) Reasonable and probable cause— Ques- 
tion as to Ss 101 A 101 N 39 
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Second appeel — Grounds oJ — Illuslratire cases — 

{Conid ) 

(xix) Status — Question as to 

Ss 100 d. 101 Nd2 
(ix) Wbethet lies on ground ol payment be 
ing allowed to be made by instalmeuls 
Ss 100 A 101 N IG 
(xxi) betbec there has been merger of in 
tcrests Ss 100 &. 101 N 43 

(i) Misconception of question in dispute 

Ss 100 A 101 N 12 
(]) Question relating to evidence 

(1) Acting upon supposed admission when 
It was never made Ss 100 d. 101 K 13 
(ii) Admission or rejection of evidence 

Ss 100 A 101 K 26 
(ill) Admitting additional evidence without 
recording reasons Ss 100 A 101 56 
I 


Ss 100 <{. 101 K 13 
(vij) Disbelieving witness on ground opposed 
to Law Ss 100 & 101 N 20 

(vui) Disregarding or failing to consider 
material evidence Ss 100 A 101 N 13 
(u) Error as to onus of proof 

Ss 100 1 201 2^ 12 


(xin/ i/Ojetwi/i tta >1/ . . . 

dcDce 0 19 RON 1 

(xiv) Onus of proof-^Question as to 

Ss 100 A 101 K 32 

(xv) Presumptions, question as to 

Ss 100 <L 201 N 32 

(xvi) Raising presumption not warranted by 

law Ss 100 A 101 N 12 

(xvii) Refusal to examine witnesses tendered 
by party 0 18 R 4 N 1 

(rviiij Relevancy and sufficiency of evidence — 
Question as to Ss 100 A 101 N 34 
(xix) Whether lies on grounds of erroneous 
admission of additional evidence in 
appeal Ss 100 A 101 12 16 

■—Nature of right Ss 100 & 201 N 2 

New point in 

See Practice — Ncio point 

Orders in execution, second appeal against 

S 47 N 84 

(a) Suit of small cause nature — ~ Matntainabi 

hty of second appeal against order in eze 
culion S 102 K 4 

(b) When barred — Suit of small cause uatnre 

decree in execution of S 102 N 1 

(c) Whether lies from order under 0 21, B S4 

on objection to draft of documentor es* 
dorsement O 21 R 34 N 6 

■ - Orders second appeal from 9 104 N 3 

(a) Allowing review Ss 100 4 101 N 3 

(b) Bar of Bs 100 A 101 N 3 

(c) PunisbiDg or refusing to punish lot disobe 

dionce of temporary injunction 

O 80 R 2 N 7 


Second appeal— (Coiifd ) 

— — Parties 

(a) Addition of 0 1 R 10 N 32 


( - 

S103N2 

(iv) Parties m O41R20N12 

(b) New respondent — \\ ho can be added as — 

I’arty to case ta lower Court — Addition of 
parties in second appeal O 41 R 20 N 12 

(c) Substi tution of 0 1 R 10 N 11 

Pendency of amendment of pleadings 

O C B 17 N 13 

■ Powers and duties of second appellate Court 

S 107 N 2 S 103 N 2 

(a) Power to docido case Saailp — VVjfioal le 

mand 0 41 R 21 N 2 

(b) Power to tabe note of events subsequent to 

lower Court a decree 0 7 B 7 N 4 

(c) Whether amendment under S 153 can be 

made in second appeal S 153 N 3 

Procedure 0 42B1 

Provisions applicable 

(a) Applicability of provisions relating to first 

appeal S106N1 

(b) Applicability of 8 00 SOON 2 

—Question of costs, interference lu 

(a) Discretionary matter — When iaterfercnce 

justifiable— Order as to costs 8 So N 20 

(b) WbeVber open to second appeal and when 

S $5 2v 20 


— Question of fact 
See also 

Sreoiid liiecil-‘Giound» of 
W CI-M ^ K , 

(b) Bar against questioning of —Findings on — 

Whether applies to findings after 
additional evidence in lower “PP®"'5 
Court 0 41B27N18 

(c) Conclusiveaess of findings of fact— Principle 

whether applies — Where no reasons are 
given for its findings by “P? „ 

Court 0 41 R 31 ^ 

(d) Coacurrene findings of fact ^ ^ 

(e) Findings of facts binding in 52 

(I) J?,nd.«ss ol latt »lien »oi bindms^ ^3 

(g) Grounds ol— Finding ol fact af 

“ ouMUonod Ss 100*101/=' 

(b) In what cases can be decided m second ap^ 

(i) Inference from proved 33 




M Omission to frame or try 25 

lOSNi 

IJoldmg 

If High 

ISur'l” ' ■ BslOo^.OlS" 

(p) Qn..t.oa ol tact shelter con ^ j, j. 
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S«cond appe*!— Quetliou ol lici—(Ccntd ) 

(i) r . 


‘ S 203 N 3 

■ Rc>.vUon ol, v.hcilitr ncccs'^nly aftii 

QUQce ol 3)1 iindiu;;R ol lo^or tppcIUte Oouit 

lOQ A. iQi a 

Remind JQ 0 11 11 23 N 20 

!>(t ol$o / eniAitJ 

(aj On ground of judgment not eomplTjng with 
rules as to forui and contents 

04in3lX12 

(I)Powcrof lower appellalo Court to direct 
additional cvidcnec to be taken b> ongionl 
Court 0 41R23N32 

(cl Remand of u ucs for findings 

O 11 R 25NH 


Court has not written a judgment m ac 
eordanceuitb rules as to form and con 
tents Oil Raima 

Small Cause suit 

(a) liar of second appeal Ss 100 d. 101 N 3 
S102N1 

0) Orders lu execution whether open to second 
appeal S 17 K 61, Ss lOOd. lOt N 0 

(c) IV hether lies against order of ceriew in snit 
of smalt cause nature S 102 N 19 

~-~Sutamary dumissal ot 

(a) Power to reject second appeal at admission 
without flung date for hoanng appellant 
* Oil BUN 16 


* O 41 R 33 N 16 

(b) Person not parts' to first appeal S 96 N C, 
041B4N1 

Withdrawal of O 23 R 1 N 3 

Secretary of State 

—Contracts with— Forms of S 79 N 3 


Oli*B7 

Security 

See also SiDety 

Appearance security lor 

(a) tppcaranco of defendant, security lor S91 
See aho Irresl—Judgment, arrest before 


“ 0 33 B 2 N 4 

(el When mny bo ordered against defendant 

0 33R1,Q,033B2N4 


Security— Ippoaraoce secutit) for — (Confii ) 

(f) Security for compelling attendance of person 
summoned — power of Court to order secu 
nty to be furnished S 82 

'Cancellation of 

fa) Security to avert attachment before judg 
meat— Power of Court to cancel security 
on causa bem^ shown why it should not 
be required 0 38 R 6 N 1 

Costs, securitj for 

ittealso Costs~Scenrili/ for 


. • lure to 

e of dis 

missal of suit 0 25 R 2 

(ii) Ellect 0 25 R 2 

(id) Rejection of appeal for failure to give 
security whether decree S 2 (2) N 13 
(n) Whether operates as ru judicata 

0 25 R 2 N 2 

(c) Privy Council appeal 

See Prttj Council njjtof 

(d) Suit costs of 

(i) Administration suit — Whether seen 

nty majf bo ordered 0 25 R 1 N IS 

(ii) Application for eeeurity— Eseentials 

0 2S R 1 N 0 

fill} Effect ot plamtid winning the suit 

U2SR JN24 

(iv| Insolvency of plaintiff 0 25 B 1 N 7 
(v) liiability of delandaDt to be required to 
mve security tor costs U 36 BIN 19 
(ti) Minor euit on behalf ol 

0 25 BINS OS2B1NJ 
(vii) Money deposited by pleistifi in Court 
as eecnrity— Suit decreed— Whether 
pending appeal by him, defendant i» 
entitled to ask Court to retain the 
money in Court 0 25 R 1 N 14 

(nu) Necessity for mentioning m the order 
specific sum for which security is 
given 0 25 B 1 N G 

(ii) Pauper plaintiff order against 

O 25 R 1 N 10 
(a) Pauper suit— Order for security 
in 0 25 R 1 N 15 

(x) Stage at which security may be 
ordered 025R1NC 

(zi) Subsequent withdrawal of suit— Effect 
^ O 25 U 2 

(xii) Subsequently plaintiff being given 
leave to sue as pauper — PffecC 

O 2o K 1 ^ 10 

(xiii) Time for luruuhing securitv — Enlarg 
meat of time 0 25 R 2 N 1 

(xiv) When security may be required 

O 25 R 1 V 1 
(u) PJaistiif liTiDg outside Brrtiih 
India— When security for co»ts 
may be required from him 

0 2oRl 


— Meaning of o" 25*^R 1 N 5 
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Security — Costs, security for — Suit, costs ot — ^When 
security may be required— (Coufd ) 

(ej Poverty of plaiutifl 

O 25 B 1 N 7 
if) Residence of plaiotiS oaksida Bn* 
tisli India — Meaning 

0 25 B 1 N 2 
(f?) Whether security may be required 
on the ground that plaintiff is 
about to leave the Gounlry 

O 25 B 1 N 2 

{sv) Woman, suit by O 25 B 1 K 9 

(a) Security ivhen may be ordered— 
Suit lor money, meaning of 

0 25 BIN 12 


(c) ( 

(i) British India — Besidence outside, of 
appellant — Securit} for costs 

O 41 B 10 


(il) Letters Patent appeal, secnrity in 


S117N3 

(ill) Of appeal— Or of original suit or both 
—Power to require security from ap- 
pellant O 41 B 10 

{i\) Of appeal to Privy Council 0 45 R 7 
(v)Frotn receiver in insolvency — Of 
plaintiff becoming insolvent pending 
case— When security can be demand- 
ed 0 22 B 8 N 2 

—Enforcement, mode ol 0 31B14N4 

Su also llortgafjt— Security bond 

(a) Bond charging or mortgaging property 

S 145 N8 

(b) Enforcement in execution— Inherent power 

of Court S MSN 10a 

(c) Forfeiture of sum under security bond— 

whether such sum can be recovered from 
principal S MSN 9a 

(d) Mortgage O 45 B 15 N 10 

(e) Security bond lu favour ot Court— Property 

charged by bond— Whether summary pro- 
cedure applies S14SN8 

(f) Security for due perfoimaoce of decree 

O 20 B 11 N 11 

(g) Security for performance of condition im- 

posed by order ol Court 3 145 N 6 

Money deposited as security — For stay of execu- 
tion — Bights and liabilities in respect of 

041B5N11 

Order for security whether decree S2(2)N6 

—Payment of money , security for S 145 N 5 

-^Penalty for not furnishing security required 

8 32 , O 38 B 4 

—Production of documents, security for — Modeol 
ciifoccing 8 145 N 6 

Production of judgment debtor, security for 

(a) Lxtent of surety’s liability 8 65 N 12 

(b) Mode of enforcement S 145 N 6 

Production of property, security for S 94 

(a) Order for security against defendant — Non 
compliiDce with— h-flect — Attachment be 


Security— (Oonf A) 

Refund of security 

(a) Inherent power to order refund 

S151N 

(b) Order for refund — Whether appealable 

S J45 

(c) Power of Court to order refund depos 

Court S 14 

Restitution, security for 

See also . IlestttuUon 

(a) In case of execution pending appeal 

0 41 

(b) In ease of order for execution of deeme 

pealed from 0 4lBi 

(c) Power of appellate Court to require sec 

S141 

Security bond 

See also ZTorlgage. 

(a) Attesting witness, liability of S o5 

(b) Charging immoveable property — Eegi 

tion, whether necessary S 145 

(c) Construction of S 141 

(d) Defect m— Bectificatioa — Security for 

of appeal— Defect m bond— Dismiss; 
appeal on ground of— Bestoration 

S 151 

(e) Error in— Effect 0 41 B 10 ■ 

U) Form of 8145, 


0 41 B 5 : 

Soennty by arrested judgment debtor 

(a)S 55 when arrested judgment debto 
released on his promising to apply 
solvency— Nature and incidents of boor 
S65 3 

—Security by custodian of property attached ^ 


' 0 32R5 

{b} On being allowed to draw money ox vec 
other moveable property on 

S1451 


S1451 

0 40B3 

0 40D3 


—Security by party to suit 

Security by reeeiier 

(al Enforcement of 
(b| Liability of surety 

(c) Principles 

Security for obeying decree 
See JixeBution 
—Stay of execution, security for 
See Execution— Slay of 
—Sufficiency of security 

(a) Decision as to— Eevision, whether^liM ^ 

(b) Enquiry as to 0 41 B 5 B 

(c) Order rejecting security for deficiency, . • 

ther decree ° ^ 

—Surety, liability of , , 

(a) Security bond, variation of, without co 
of surety— Effect— Discharge of 8“”^ Jg j 


c»n bo passed 


‘ O 38 B 5 N 14 
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Security — When m»y bo required instances — 
IConii) 

(a) Stay ol suit {'ending another suit between 

sane patties raising same nuestians~'Sccu 
nty whether can l>e ordered before granting 
stay S 10 N 4 

(b) Whether >o application lor setting aside 

execution sale by deposit— Decree holder 
can be directed to execute «e ucily bond 
before drawing out the mone> 

0 31 R SOI, 20 


— I’erscinal service — ^\hctbcr injunction can be 
granted rompcUii-g employment of particular 
person in matter requiring somce of personal 
nature 0 30R2N3 

Semce tenure 

— Transfer of— ^ alidity SCON 5 

Set off 

— tgainst whom can be enforced 

(a) Clam against limited liability company 

O SRCN to 

(b) Debt— Assignment of— Liability of assignee 

to claim for set oQ br debtor O 8 R 6 N C 
(e) Set of! of claim against decreo holder 
Ste Eitcuhou 
— Claim ol 

(a) By defendant— EQect ot wriUen statement 

claiming set on 0 8 R 6 

(b) Procedure as to 

(i) Particulars to be giren m written 

statement by defendant O 8 R 6 

(ii) Defendant in position of olaintia 

08R6N2 

(ill) Mode ol pleading — Distinct grounds 
must be stated separately and dit 
tinctly 0 8117 

(iv) Stage at which defendant should raise 
claim 03RCN1 25 

(T)tVrittea statement claiming set oB 
deemed as plaint S 26 N 3 

(ti) Written statement in answer — Rght 
ot plaintiQ to raise ground that has 
arisen subsequent to presentation ot 
written statement by defendant 

O 0 B 8 

(vii) Written statement m answer to claim 
—Rules as to O 8 R 6 

(c) Splitting ot 

(i) DBect— Whether defendant precluded 
from enforcing portion ol claim 
omiUed to be pleaded OSR&RIS 

(d) Claim of valuation ol O 8 R C N 17 

Costs 

(a) Power to order 0 20 R 8 N 8 

(bjSetoBof 0 21R19N4 

See also Co3ts~-Sel off of 

(i] Rxecution of decree for costs by plain 

US — Claim by defendant to set oS 
the amount oi costs already recovered 
by pla ntifl 0 2V R W R 3 

(ii) In execution of mortgage decree by 

mortgagee decree bolder 0 21lil9Rl 
(ill) Of suit on mortgage— Awarded to moit 
gagor — Against mortgage money ana 
by him 0 31 R 7 N 6 


Set off— Costs— Set ofi of— (Co td ) 

(i») Mortgage suit — Right of mortgagor to 
set oB costs allowed to him 

O 34 R 9 N 2 

(t) Power of Court to order seo oil of co^ts 
in decree 0 SO R 6 

(vi) In pre emptiou suit 0 20 R II N 14 
Court fee on claim O 8 R G N 14 

(a) Claim allowance of without paying oourt 

lee— i-CSect S 99 N 2 

(b) Equitable set off— Whether court foe payable 

O 8RGN14 

(e) Whether word setoff m Court fees Act 
Sch I Art 1 includes equitable set off 

O 8 E G N 14 

(d) Written statement claiming set off — Court 
lee on— Payment of — Time for — Extension 
of S 149 N 4 

Ctoaa-cl&ima under same dectea 

0 21 B 19 and Notes 

(a) Execution 0 21 R IS N 1 

(b) Set off when may be allowed 

0 3IB19 and Notes 
Cross decrees 0 21 R 18 

(a) Applicability of provision to decrees for sals 

under mortgage or charge 0 31 R 20 

(b) In execution— Power to alio v set off m oases 

not coming undu 0 21 B 18— Inherent 
power S Idl N 2 

(o) Transferee ot decree — Rights and liabilities 
S 4917 2 

—Decree in suit where set off is allowed 

(a) Legal and equitable set off— Decree allowing 

—Form of 0 20 B 19 K 4 

(b) Right o( defendant to bare decree in his 

larour if balance is found to be due to him 
«. 0 20 RISK 3 

(c) Whether defendant entitled to decree vhere 

plaintiff s suit fails 0 8 R C N 2 


0 8 RCN2 8 


O 8R6N15 

(b)Plea of— DistincUwa between plea ot set oil 
and that of payment O 6 R G N 2 

—Nature of right 

(a) Whether defendant can be compelled to set 
off O 8 H C N 2 

—Omission to claim— Fffecl 

(a) Whether suit to enforce claim barred 

S 11 N 30 

(b) Portion of claim omitted by defendant — 

AMietber ha tan subaequently sue in res 
pectof it 0 2R2N 23 

(e) Claim for — Separate suit mainlainab lity of 
—Suit on contract — Subsequent suit by 
defendant whether and when barred 

OSBGh 13 
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Set off — [Contd ) 

'Proceeding in which set of! can be claimed 

(a) Applicability of O 8, B 6— Companies Act, 

suit under Preamble K 2 

(b) Claim of — By defendant — In what amts can 

be raised O 8 R 6 N 3 

(c) Right to — Proceedings under the Tenancy 

Act O fi R 6 N 12 

Right to 

(a) Limitation bar in regard to 

(i) Right of defendant to decree in fais 

favour for excess amount — Whether 
such decree can be passed where claim 
was barred on date of written slate 
ment O 6 R C N G 

(ii) Time barred debt — Whether can be set 

on O 8 B G N C 

(b) When arises O 8 R G N S 

(i) Attachment of debt — Wbclber 

garnishee can set of! cross debt due 
to him from judgment debtor 

0 21R4GN8 

(ii] Execution proceedings — Purchase by 

decree holder at execution sale— Set 
ofl of purchase money against decretal 
debt 0 21 R 72 

(ill) Nature of claim that can be set oS 

08BGN4 

(ir) Nature of claim that can be set oil— 
Debt duo to defendant alone whether 
can be set ofl against claim agaiust 
defendant and another jointly and 
Mcetena 08RCN7 

(v) Nature of claim that can be set off— 

Parties should dll the same character 
in regard to both claims O 8 R G K 9 

(vi) Whether debt due to defendant and 

another who is uot a defendant can 
bo set ofi against claim of piaintiQ 

08RGN7 

(vii) Of defendants— Claim must bo with 

reference to ^scettainod eum of money 
QSnGK4 

(vni) Of amount of mesne profits claimed as 
restitution against decree amount 

S144N32 

(ix) Suit on mortgage for payment of money 
and in default thereof for sale of 
mortgaged property whether is suit 
for recovery of money O 8 R 6 N 3 

(x) Sum legally recoverable from plaintiff 
— Meaning of 0 8BGNC 

(xi) Unascertained sums when can bo set 
otf 0 8RCN4. 5 

(vii) What claim may be set oQ O 8 It 0 N 6 
(xiii) When defendant can set oS O 8 B 6 N 3 
(aiv) Whether arises in lespect ol elaun for 
damages OSK6N4 

(xv) Whether exists independently of Code 
08B6NS 

Withdrawal of claim for set-oS 

(a) With liberty to sue separately for it — Pet 
missibility O 23 B 1 N 9 

—(Miscellaneoui) 

(a) Allowance of, by plamtid to be specified m 

plaint O 7 B 1 N 10 

(b) Plea of— hether can be barred by rtsjudt 

cata SUN 107 

(c) SbenH — Liability of— For wiongfol sale o£ 
I property not belonging to judgment-debtor 

O 21 B 64 N 6* 


Small Cause 


S 39 N 10 

(i)For purpose of rateable distribution in 
execution S73N8 

—Jurisdiction 

iiee also /urtrdteftou 

(a) Illegal attachment — Suit for damages — 

Jurisdiction of Small Cause Court to enter 
tain suit S 95 N 9 

(b) Suit — Part beard case — Trial concluded by 

Court without small cause powers— Effect 
S99N5 

—Presidency Small Cause Court 

(a) Applicability of the Code 0 51B1 

(b) Jurisdiction of — And that of Chartered Bigh 

Court on Original Side 

LP(Cal) Cl 12 and Notes 

(c) Transfer of decree to— For execution— Small 

Cause Court m Presidency towns— Trans 
ferto 0 21B4 


(a) Power of District Court to submit for revi 
slon proceedings bad under xoistaUe ss to 
jurisdiction 0 40 R 7 A Notes 

—Small Cause Court 

(a) Decision of _ , 

(i)Appeslfrom SOCN22, 0 60R1 

(o) Appeal to High Court whether 
lies from decision of Subordinate 


(i;}De6roe of pjoiiucial Small Cause 
Court whethci open to second 
appeal Ss 100 A 101 W 4 

(e) Order of for compensatety costs 
— \\ hether and to whom appe?* 
abl. SSSaSS 

(d) Suit of nature of— Second appeal 
in such case when barred ^ 


(ii) Review of oTfl 

(a) ProMsions as to O 47 

(b) ProMSioasnot applicable OOOK 

(c) Order granting review m^Apf^ea^ 


(d) Who can review 


0 47 B 7 N * 
0 47 R 3 N 2 

0 47K5N1 

(ul) Revision against S llo N 

(n) Suit wrongly disposed as sm 
cause— Revision, whether 1 e* 

SlloN !>’ 


(b) Decree of 

^i) Es-eeutioa of _ ^ 

See also £ife«£i0M — Small bc 

Court, <hcree of __ 

(а) Against immoicable 

Procedure Ci nro 

(б) Decree against immoieabia p 

petty ^ f ilio 

(c) Procedure — Applicabilit) gj 

(d) Proceedings m-Appeal j“r 

cision of Court to which Uan 
IS made 

(f) Power of — Execuliqa fS* j^p 
property 
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“ “ O J1 B82 N 1 

0) TraUKtcr of decree (or e'ccution to 
another Cotirt 

Srr tXiciilion — rnu'/er of 
ihrrrr t > onnlhri Court 

IU)\\ beiher deLico cau )jO transferred 
(or execution to other Conn 

O « 6 » 5 

(n) \\T»rd iic<.rce on— Whether rf> 
S J1 N 27 
of— Whether ipplies to 
ti I >>' decree O t>R 13^^ t 
(.JWheJhtr i, yniuolt in other 
Courts t» 11 NTS 63 

(c) JuiisJictiou of S 15 N 4 

]j/ Cfajin 0^ set O'? O'iRG'^S 

(ill Efiect of Urine slut which isnot small 
cause S21NI 

I'll' Objection as to when lobe taiscd 

S21N1. 3 

(i>l Queatjou whether 'UJt w-v» triable on 
original or small ciusc side whether 
within s 21 S 21 N I 

l\) Suit eocDiulle by— Claim suit 

O 31 U C3 N 21 
111) Suit on foreign juJgioeat whether 
small cau«e S14N23 

(\ ii) To file award of rebttrators 

Sch 21* SON 10 
(mu) To take coftouaoce of suit for recovery 


‘02lRd3JH 

(in) To try suit for lecosery of money 
awarded ti} award of arbitrators 

SchiP20N4,ll 
(n) Whether suit (or refund of assets 
wrorigly paid out in exccnlion cog* 
uisable by Small Cause Court 

S73N18 

fJ) Judgrnent of— Contents of O 20 R 4 N 8 

(efMcaniugof & 24 N 15 

50B1 

S7 

(d) Power of— To grant temponry in- 
junction S94N1 

(f’) I oner ot to male interJocUlory 
orders S9iN 1 

(c)To attach before judgment or 
determine claim or objection as 
to attachment with referenie to 
immoi cable property 

0 21RC3N6 


property O 88 B 13 

(tii) To attach moveable property before 
judgment S7N4S 

(iiii) To attach property S9aN9 


I 


Smalf Ceuse— Small Cause Court— Power of— (i7on^d ) 
(is) To decide questious of title to immorc- 
able property S 11 N 83 

(\) To Older ivtlachment of immoveable pro 
petty pf witness to compel attendance 
0 16 R 10 

(m)To order compensation for wrongful 
attachment S9dN9 

(vii) To grant compensatory coots for false 
or N exatious claims or defences — Eji 
tent of power S 35 V 

(mu) To permit withdrawal of suit with 
liberty to sue again 0 23 B 1 N 33 
(gj Procedure of 

(i) applicability of tlio Code to Provincial 
bmall Cause Courts Ss 7 A 50 N 1 
III) braming of issues 
Vr Issuis 

fill) Mode of recording evidence m 

O 18 B 6 N 1 

(is) Summons by— Contents— Summons to 
be always for final disposal of suit 

0 5 R 5 

(\) Summary procedure on Negotiable In- 
strument. 0 37B2N3 

(h)(7/isc<lf<i«eou») 

(i) Investment of small cause powers — 

Withdrawal of such powers— Effect 

a8TN4 

(ii) Subordination of Small Cause Couit to 

District Court and Hfgh Court S 3 
till) Whether subordinate to District Court 
0 4G li 7 N 2 


—Small cause euit 
(a) Traosicr of 

()) Appeal from decision of suit S 24 N 15 
(iijGise— Whether can La made only to 
Court havmg small cau.e pow er 

6 21 Nil 



(>)Suit — Court trying suit on transfer, 
whether Small Cau.e Court S 24 
S 3o-A N 3 

(vi) Suit— Small Cause side to original side 
of Court-Effect S1I5N12 


(b) Trial of, as original suit 

(i) Effect of — Wbelberthe bar of second 
appeal will not operate S 102 N 3 

(ii) Remedies O 46 U 7 N 5 

(ill) Transfer of small cause suit— Direc- 
tion that It be tried as regular snit— 
Validity of S 24 N 15 

(c>What« S102N2 

(i) Composite claim, portion of which not 
cognisable by Small Cause Contt— 
Whether plaint can be split up 

02R2N6 

(ii) Suits, of the nature of small cause— 
What are and what ace not 

S 102N 5 to 17 


Society 


Suit by or agaiust— In whoje name suit should le 

O 20 R V N 8 

Soldier 

See, ifthlary men. 
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Solicitor 

See Legal Prac*ti%oner 

Sonthal Parganat 

Wbetlier a district ’ \Ti(hin tba Code S 2 (4) N 2 

Special cate 

Statement oi~For decision of Court by agree 

meat of parties 
See Case 

Specific Performance 

• Agreement to transfer propert) purchased in exe 

cution whether enforcible S66N1S 

Arbitration agreement to refer to whether 

onfoccible Sch 2 F 18 N 1 , Sch 2 P 22 and Notes 

— Vward 

(a) Whether can be specifically enforced S69N 5 

(b) Suit to enforce rights under award — Natnre 

of Sch 2 P 20 N 3 

- Decree for 

(a) Amendment — By entering alternative relief 

claimed S1S2N2 

(b) Decree holder who is S 2 (3) N 2 

(c) Execution— No express proMston m decree 

for delivery of possession— Power of exe 
cuting Court to order possession S 47 N 71a 

(d) Execution of 

See Lxeciihon 

(e) Mode of execntion 0 21B32 

(i) Nature of — Decree whether prelimioacy 

decree S 1S2 N 2 

(g) Nature of— Defendant equally a decree hoi 

del iQ such decree 0 2tR32N3 

(h) Power of Court to extend time S 132 N 2 

(i) Speeifio peefotmanee of contracts of sale 

(i) Ownership when passes 0 21 B 3i M 3 

(ii) Bight of decree holder to possession 

0 21 B 35 N 0* 


(}) Subject to condition— Time for performance 
of condition whether can be extended 

S 143 N 2 

——Bights of person entitled to 

(a) Of contract to sell immoveable property— To 
set aside sale in execution of properly 

0 21 BOON 3 

-—Suit for 

(a) Elleot of 

(i) Specific performance of agreement to 

transfer— Whether suit bar> »ubse 
quent suit for return of consideration 
money O 2 B 2 N 2'“ 

(ii} Whether bars suit lor damages for failure 
to perform contract O 2 B 2 N 19 
(ill) Whether precludes suit for possession 
O 2 B 2 N 16, 21 

(b) Jurisdiction 

(i) To trj — Small Cause Court S 9 N 7 

(ii) Whether of small cause nature 

S 102 N 16 

(c) Nature of 

(i) Agreement to buy and sell immoveable 
property — Whether one for land r“ 
immoveable property 

LP(CaJ)C112N3 
(it) Contract of sale of land whether suit 
for determination of right to or i 
terest in the trumi.Teable property 

S16N13 

(d) Relief claimable 

(i) Right to claim cancellation of contract 
and damages in alternative 

07B7N3 


Specific Performance— Suit for— Belief claimable— 
{Contd ) 

(ii) Wh°ther a decree for damages can be 
passed to such suit 0 7B7NJ 
(e) {irtsceffaiieaui) 

(i) Contract — Suit whether lies against 
Goverumeut S79N3 

(ii}8ait lor— Joinder of causes of action 

02R3N3 

{iii)Suitfor — Maintainability byor against 
minor 0 32B1N14 

{iv} Suit for — Necessary and proper parties 
0 1 B 10 N 23 

(v) Whether receiver can be appoiuted m 
suit for specific performance of cou 
tract to execute mortgage O40B1K1 
Specific Relief Act 


(a) Decree under appeal S 141 N 9 

fb) Decision under — Whether revisable 

S115N3 

(c) Suit under 

(0 Court finding possession in plamtid 
but dismissing suit after enquiriog 
into title— Bevision whether lies 

S 115 Nil 


(ii) Decree or order m— Review— Whether 
competent S151N2 

(ill) Refusal to giveleaveto sue— Reviswa 
whether lies S 115 N 11 

— S 21— Application of, to an agreement to ref« to 
arbitration Sch2P18Nl Sch 3 P 22 

— S 42 — Provisions of compared wltbS 92 O F 
Code 893N4 

Stamp 

Liability for stamp duty « a w ns 

(a) Compromise decree 0 23B8 K-B 

(b) Of plamtifi to stamp duty in „ . 

Q 33 R o Xi * 

(c) Of copy substituted for original by person 

»ppl}.ng £oi lowm ol g'S 3 

proper time 0 13 

(d) Receipt given by legal practitioner Whs c 

requires stamp ® . f .. .1 

(e) Whether necessary for— Assignment of secu 

rity bond by Court 0 32B6N3 

(0 Whethecnecessaryforaffidavit 0 « « 

Igj Whether necessary for copy n ? ^ \ 

denoe— Copies of accounts 013H0" 

-Objection as to when to be raised >jq 

(a) Insufiiciency of 0/^ of 

(b) Document not duly stamped— Adm^ssion^ ^ 


■Partition decree stamp on 
See also Partition .timD 

(a) Engrossment of partition gg ^ U 10 

(b) Failure to pay stamp on partition decree— 

Whether plaint can be rejected^ 7 r 11 N 5 

(c) For final decree in partition suU jj jg 3 


VwCVffaKCOIIs) , .a„,,Hcd— 

fa) Document not properly stamped ^5 

Effect ,,_~Mort 

(b) Mortgage deed-Deficiency m stamp 
gagee refusing or falling to ina e 
ciency and pay penalty— Eflec^ 3I B 2 N 7 
bond— Security of costs bf 
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Sl»inp— U/iwJjft/'oai) — (CoiiJii ) 

(d) Socnrilv for Slav of execution— Hvpotheca 

lion of imDioTC^llo pro]>crlic< 0 41 RAN 11 

(e) lor docuiBenlor endor-cmcDt to Le cxccntcd 

If Cojrt on behalf cf judgment debtor 

0 21 R 31 


(f) Ucslampcd documents— Admission o. 

O 13 R s n a 

(g) Vnslampcd documeut- Court, whether can 

act upon S 113 N 12 

StaadiDS Crops 


Stay 


•Sale cf — Pending suit 


O 32 R 6 K 2 


— \rbitration rroeecdings, slay of, when can » 
ordered Sch2P18N7 


— Execution proceedings 

Scealto Ltfculion — SiJr, 

Eztcjfion— Stay cj 

(a) Exceutiou. stay of, pending Privy Council 

appeal 

Are Priri/ Councif apjital 

(b) InLercnt power, to stay execution and other 

proceedings S 151 N 2 , O 11 R S N 2 

(e)Of proveedings for delivery cl possession 
after sale O 4l R 5 N 1 

(d) ^\belher appointment of receiver operates as 
slay of csecuUon 0 40 R 1 N 19 

-^High Court power of, to stay 
S<e Htgh Court 

—Inherent power S 151 N 1, 2 

la) Inherenl power of High Court — To order 
slay ol proceedings pending decision— In 
lunacy ptoecedincs agaiust defendant m 
suit 0 32B15N7 

(b) Power to stay proceedings pending other 
proceedings between same pactiee raising 
same question 8 10 NT 

—Injunction, stay ol—Dy appellate Court— Whether 
stay order can be passed ex parte 0 99 U 3 K 1 
— ^Order relating to stay, whether decree 

(a) Order under 0 41, R 5 telusiug stay, whe- 
ther decree S2(2)NG 

(1) Security lor stay of execution — Order lor 
security, whether amounts to decree 

S 2 (2) N C 

' Power of Court to order stay of its own proceed- 
ings S151N3 

—Probate, issue of under order directing sneb issue 
041 R5N4 

Proceedings pending appeal O 41 B 5 

See also Appeal 

(a) Appellate Court — Inherent power to stay 

proceedings in lower Courts S 151 N 2 

(b) Essentials 0 41B5N4 

(c) Inherent power SISINI, 2 

(d) Inherent powce— To stay proceedings- Pen- 

ding appeal to Privy Council 0 45 K13N10 

(c) Inherent power— To stay proceedings in view 
of intended appeal S 151 N 1 

(f) To Privy Council— Inherent power of High 

Court S151KJ 

(g) Under preliminary decree— Pending appeal 

from It O 20 U 16 N 6 

(h) Stay when may be ordered— Principles 

O 41 R 5 N 3 

^—Proceedings under Criminal P 0 , S. 470 — In- 
herent power of Court to stay SI0I277 

Restitution, proceedings for O 41 R5N 4 

0. P. G. 444 


Stay— {Con fd ) 

Suit, stay of 

ta) Efiect 

(0 Intorlocutory orders pending stay, whe- 
ther barred S 10 N 12 

(11) Whether attachment before judgment 
can bo ordered in the suit that is 


(11) Stay ordered under inherent power — 
Revision, if lies SION 15 

(c) Revision 

(1) Order grauting or refusing stay, whe- 
ther rev livable S 10 N 15 

(it) Pending previously instituted suits — 
Effect— Court proceeding with suit 
not withstanding stay — Revision, 
ther lies S115N12 

(d) Stay on ground of arbitration proceedings 

or agreement to refer to arbitration 
(0 Py party to agreement to refer to arbi- 
tration Seb 2 P 13 

(11) If can be granted on ground of party 
to suit having since entered into 
agreement to refer to arbitration 

Sch 2 P 18 N 2 
(111} On ground of prior agreement to refer 
to arbitration- Discretion of Court 

Sch 2 P 13 N Q 
(iv) Pending arbitration out of Court— In- 
herent power S 151 N 3 

(v> Removal of stay — Stay at amt oa 
ground of prior agreement to refer to 
stbilration- When stay can be re- 
moved Sch 2 P 18 N 3 

(e) On ground of pendency of another suit bet- 

ween same patties relating to same subject- 
matter 

(i) Jurisdiction- Execlusive jurisdiction— 
Revenue Gout t— Suit m for profits whe- 
ther to be staj ed in view of prior suit 
for title pending in civil Court 

SION 11 

(11) Jurisdiction— Stay of suit pending ano- 
ther suit between same parties raising 
same questions b 10 and Notes 

(ill) On ground of pendency of previously 
instituted suit— Court which can order 
staj S 10 N 5 

(iv) On ground of pendency of previously 

instituted suit — Previously instituted 
suit— Meaning of S 10 N 5 

(v) Pending another suit between same 

parties, involving same question 

S 10 and Notes 
(v]}PGnding previously institutsd suit— 
Principle w helhcr one of substance or 
procedure S141N7 

(vn) Stay when can be ordered — On ground 
of pendency of prior instilulcd suit 

S 10 N 4 

(f) (Uiscrffaiteoui) 

(0 As being abuse of process of Court 

S 151 N2 

{«) Cross-saits— Inherent power to stay 

S 151N1 

(iii) Effect— Power of Court to fix further 
dates for the bearing of the stayed sail 
SION 12 
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Soliolor 

See Legal Prao’ttioner 

Sonthal Parganat 

'Whether a ‘district ' within the Code S 2 (4) N 2 

Special case 

Statement of— Por decision of Court by agree- 
ment of parties 
See Case 

Specific Performance 

Agreement to transfer property purchased m exe 

— cution whether enforcible SC6N15 

— — Arbitration agreement to refer to, whether 

onfoicible Sch 2 P 18 N 1 , Sch 2 P 22 and Notes 


or ^ ,, 

Decree for 

(a) Amendment— By entering alternatire relief 
claimed S 152 N 2 

Decree holder who is 

(c) Execution- No express ptOMsion In decree 

for delivery of possession— Power of exe 
cutiQg Court to order possession 5 47 N 71a 

(d) Execution of 

See LxecuUon 

(e) Mode of ececutcoa O 21 B 32 

(!) Nature of — Decree whether preliminary 

decree S 152 N 2 

(g) Nature of— Defendant equally a deereo hoi 

der in such d«c/oa 0 21 R 32 N 3 

(h) Power of Court to extend time S 152 N 2 

(i) Speeido performance of contracts of sale 

(i) Ownership when passes 0 21B32N3 

(ii) Right of decree holder to possession 

O 21 B 35 N 2* 


(j) Subject to condition— Time for performance 
of condition whether can be extended 

S 14S N 2 

■Bights of person entitled to 

(a) Of contract to sell immoveable property— To 
set aside sale in exeoution of property 

0 2t BOONS 


- — Suit lor 

(a) Eflect of 

(0 Specliia performance of agreement to 
transfer — Whether suit bars i^ubse 
quent suit for return of consideration 
money O 2 It 2 N 2G 


(ii) Whether bars suit for damages for failure 
to perform contract O 2 B 2 N 19 
(ill] Whether precludes suit for possession 
0 2 B 2 N 16, 21 


(b) Jurisdiction 

(i] To trj — Small Cause Court S 9 N 7 
(ii) Whether ofsmall cause natnie 

S 102 N 16 


(c) Nature of 

(0 Agreement to buy and sell immoveable 
property — IVhather one for land or 
immoveablo property 

LP(Cal)CI12N3 
(ii) Contract of sate of land whether suit 
for determination of right to or in 
terest in the immvveabla property 

S16N13 


(d) Belief claimable 

(i) Right to claim cancellation oi contract 
and damages in alternative 

07B7N3 


Specific Performance— Suit for— Belief claimable— 
(Confil ) 

(u) Wb°tber a decree for damages can be 
passed in such suit O 7 R 7 N ^ 


02R3N8 

{iu}Suitfor — Maintainability byot against 
minor 0 32 B 1 N 14 

(tv) Suit for — Necessary aud proper parties 
0 I B 10 N 23 

(v) Whether receiver cau be appointed m 
suit for specific performance of con 
tract to execufsmortgage O40B1N4 

Specific Relief Act 
S 9 

(al Decree under appeal S I4I N » 

(b) Decision under— Whether revisable 

S115N3 


(c) Suit under 

(i) Court finding possession in pJaiatifl 
but dismissing suit after enquicmS 
into title— RaMsion, whether lies 

S 115 N U 

(h) Decree or order Ja—Bewew— Whether 
comp.lsat S151N2 

(ill) Refusal to give leave to sue— Mevisioa 
whether lies 

— S. 21 — ApphcajjoD oi, to an esmement to 

arbitratroD Sch 2 P 18 N 1 , Sch 2 P « 

— S 42— PtOMsiODs of, compared witbS 92 u * 
Cods SM"** 

Stamp 

Liability for stamp duty « o m « M 83 

(a) Compromise decree 023 KoN 

(b) Of plaintiH, to stamp duty m P»“P“ 3 *^ g ^ i 

(c) Of copy substifuted for original 

applying for return of documents beW" 
proper time 

(d) Receipt given by legal practitioner— bet 

requires sump ^Vrifsacu 

(e) Whether ne«ssary^for— Assignment ^ 


(b) Document not duly stamped— Aomu=-jj ^ 

—Partition decree stamp on 

See also Partition -lAmp 

(a) Engrossment of partition d®'=roe^^o“ ^s ^ 

(b) Failure to pay stamp on partition decree 

Whether plaint can be rejected^ 7 R 11 N 5 

(c) For final decree m partition suR jj jg N 8 
"^^aToocument not properly stamped adraitte^^ 

cienoy and pay penalty— gi R 2 N ^ 

WSKOtily to»a-St=«>it7 “> 'S’", B^'id Jl5> 
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SUmp-{V,jf/, j«/-04ii)-(CfiiM ) 

(3)SecuntT fortUtof tie^ulion— llypotbeca 
lua cliiamoTc^LJo i'roi«rtics 0 U U5N 11 
(•) For dtxuracnl or ciidorscmcut lo bo cxcculcil 
tj Coart OD b«kol( cl judctncut debtor 

0 21 n 31 

(0 UananreJ docjmcnti— XJmission of 

O 13 tt 5 N 2 

(g)tafUapcd document— Court, whether can 
act upon 
StandiDC Crop* 

“—Sale cl— Pending suit 

Staj 

Xrlitraticn frovccdiug 

ordered 

^—Execution proccodingt 
ifeojjo. i,rceuiion- 


S115N13 


O 32 R 6 N a 


Litci 


•Si/f, 


^tion— Sldir r/ 

U) Executloa, stay of, pending Ptlty Council 
api-cal 

See Trirj/ Council fljijcof 
(b) Inherent ivswer, to slay execution and other 
piocecdings S 151 N 2 . 0 11 R 5N 2 

(e) Of proceedings lor deliTcry of posscssioti 
aftersale OllUSKl 

Id) \\ hetber appointment of rcecirercFcralcs as 
tUy of Gxecutiou O10R1M12 

Uigh Court, poner of, to stay 
5 m High Court 

—Inherent power S 151 N 1. 2 

(a) Inherent power of Uigb Court -‘To order 

etay of proceedings pending decision— In 
lunacy proceediacs against defendant in 
suit 0 32R15N7 

(b) Power to stay proceedings pending other 

proceedings between same parties raising 
same <iuestioa SION 7 

Injunction, stayof— By appellate Court— Whether 

stay order can be passed ex parte 0 39 U 3 N 1 
to stay, whether decree 

(a) Order under O 41, B 5 refusing stay, wbe 

ther decree S2(2jNC 

(b) Security for slay of execution — Order for 

security, whether amounts to decree 

S 2 (2) N 6 

“—Power oi Court to order stay of its own proceed* 
mgs S151N2 

—Probate, issue of under order directing such issue 
0 4IB5N4 
0 41 R5 

power to stay 
o - - S151N2 

(b) Essentials 0 41B5N4 


, , t/ourt S151N J 

(g) Under preliminary decree— Pending appeal 

from It O 20 B ION 6 

(h) Stay when may be ordered— Principles 
0 41B5N3 


—Proceedings under Criminal P 
herent power of Court to stay 
— Restitution, proceedings for 
C. P. C. 444 


0, S 470— In- 
S 1»1 N 7 
0 41 R5N4 


Slay — (ConfJ ) 

Suit stay of 

ta) Effect 

{]) Interlocutory orders pending stay wbe* 
thcr barred S 10 N 12 

(ii) Whether attachment before judgment 
can bo ordered in the suit that la 
staj od 0 33 R 5 N 2 

(L) Inherent power to stay S 22 N 8, S 151 N 3 

(i) toother suit pending between same 
parties insolviug same question SlOK 3 
00 Stay ordered under inherent power — 
Revision, if lies S 10 N 15 

(c) Revision 

(0 Order granting or refusing stay whe 
tber revisable S 10 N 15 

(li) Pending proMously instituted suits — 
Eltect— Court proceeding with suit 
not withstanding stay — Revision, 


VraVmn 


«ieh 2 P IS 


(ill) On ground of prior agreement to refer 
to arbitration — Disctctiou of Court 

Sch 2 P 18 N 0 
(le) PeodiDg arbitration out of Court— In 
beront power S 151 N 3 

(v) Rcmoral of stay — Stay of suit oa 
ground of prior agreement lo refer to 
arbitration- When stay can be re* 
moved Soh3P18N8 

(e) On ground of pendency of another suit bet* 
ween same patties relatmg to same subject* 
matter 

(i) Jurisdiction— Execlusne jurisdiction— 
Revenua Court— Suit in for profits whe* 
ther to be staj ed in view of prior suit 
for title pending m cml Court 


(ill) On ground of pendency of previously 
instituted suit— Court which can order 
stay SION 5 

(it) On ground of pendency of previously 
instituted suit— Previously instituted 
suit— Moaning of S 10 N 5 

(v) Pending another suit between samo 
parties, involving same question 

S 10 and Notes 

(vi) Pending previously institutsd suit— 
Principle whether one of substance or 
procedure S 141 N 7 

(vii) Slay when can be ordered — On ground 
of pendency of prior instituted suit 

S 10 N 4 

(f) (J/uceffaurous) 

(i) As being abuse of process of Court 


, S 151 Nil 

(n) Cross suits — Inherent power to stay 
, , S151N1 

(lu) Effect— Pov> » to fix further 

datesforlh . 1 suit 

. 'ION 12 



3546 


Qenebal Index 


Slay— Suit, stay of— (Uiscenaneous)— (CoJiti ) 

(iv) For failure of plaintifl to give parti- 
culars of claim ordered 0 6 B 5 N 6 
(t) On institution of interpleader suit — By 
the defendant against the plaintiff ui 
the suit O 3a R 3 

(ti) Pending decision of selected action — 
Inherent power S 161 N 2 

(mi) Pending disposal of another suit — 
Later suit to be stayed S 22 K 1 
(viii) Pending prior instituted suit — \ppllca 
bility of principle of S 10 to Criminal 
case SION 2 

(is) Power of Judge on Original Side of 
Uigh Court to stay sail in mofussil 

L P (Cal) Cl 11 N 3 
(x) Power under S 21 8 21 N 2 

(xi) Suit cognizable by different Courts — 
Suit institnted in one of them— Stay 
on the ground that it would be more 
conducive to justice if the suit was 
instituted in another Court — Stay if 
can be granted S22N8 

(zu) Two suits instituted in two diflerent 
Courts m respect of same matter — 
Stay of one of them S22N8 

(xiii) Vexatious and oppressive smt— Stay— 
Inherent power S 151 N 6 

Trial of issue of fact stay pondmg appeal from 
decision on issues of law 0 li B 2 N 2 

■— (Sfwcsffaitcous) 

(a) Of proceedings 

(i) In summary smt on Negotiable lustra 

ment till plaintiff gives security for 
costa 0 37B6 

(ii) Of High Court 0 39 B 1 N 24 

(ill) Pending reference to Iligh Court of 

question of law O 4C B 2 

(iv) For final decree 0 41 B 5 N 4 

(v) Under order appointing receiver 

O 41 It 5 N 4 

(b) Of sentence of imprisonment under Provin* 

cial Insolvency Act, S 47 O 41 R S N 4 

(c) Proceedings — On death, retirement or re 

moval of next friend of minor plaintifl 

O 32 B 10 

(d) Power of High Court to stay proceedings in 

subordinate Court 0 39 B 1 N 24 

Subordinate Judge 

—Court of — Jurisdiction of S 15 N 4 

Court of — Subordinate to District Court S 3 N 2 

Subrogation 
See Mortgage 
Subsequent events 
See Cause of action. 

Plea, 

Practice— -Subsequent eients, 

Pehef 

Succession Act 

Procedure under— Applicability of Civil P 0 

" Preamble N 2 

S 209 — Order under — Whether revisable 

S 115N8 

S 317— Inventory to be furnished by grantee of 

probate — Court to which to bo furnished 

S 150 N 1 


Succession Certificate 

See also Execution — Succession certificate 


•Judgment providing that unless succession certi 
ficate IS produced decree should not be drann 
op — Decree not to he drawn up without succes 
Sion certificate S 33 N 5 


^Necessity for 

(a) Before decree can be passed for the debt due 

to deceased 0 7 E 4 N 5 

(b) In proceedings for personal decree in meet 

gage suit 0 34BCNld 

(c) Whether succession certificate is necessary 

in suit for sale on mortgage O 34 B 4 N 13 

(d) In the ease of what community 

07E4Noto9 

Order granting 

(a) On applicant’s furnishing security — Eevi 

Sion, whether lies S 115 N 20 

(b) Whether second appeal lies 

Bs 100 1 101 N 4 

—Proceedings lor— Decisions, whether 


—Production of— Decree passed subject to produc 
tion of succession certificate within 
time — Whether time can be extended 5 149 N 2 
—Production of t, , v o 

(a) Failure to produce, effect of 0 32 H 4 ^ ® 

(b) Made by judgment a condition w 2 

decree being passed— Effect . , v,® 

(c) Under Succession Ceitifieate Act— ApplicMi 

iitj 0| Cod. to sums 

h\ Prr.reedin«s under— Whether receiver 


—Whether necessary for application foe 

olde.ns 021RION» 

^Whether necessary to recover rent due 

on 

aed 

N3 


Sudder Dewany Adawlat 

Procedure of 

Suit 

Adjustment of 

Ba-/'* 


Preamble N 1 
0 23RS 


action— oooj e auu 22 B 9 N 3 

(d) By agreement to refer to *vbitmUo^^ Ifl 1 

( 6 ) 

enforce personal liability of mortgagor stt 
suit to enforce the mortgage g 3 

(f) By failure to include portion 

hef In prior suit 03 
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Suit- 


-Eji cl— (Cunt ! ) 

(g) Br pcndeucy of »notbef *mt inNol'inS ssime 
qUCjllOD ^ 10 A&d 

(b) Br Ilufea iD (bo Cn il Procedure Code S 13 


of }rc<h suit 032H9 

(UF 


<q) F(e>h suit in respect of portion of claim or 
relief omitted to be included in previous 
suit — Identity of parties necessary lor ap* 
plication ol bar 03ib3K31 

(q) Instances of rules in Code creating sncli Lat 
S13N3 

(o) ProMSions barring suit SO K 10 

fpJS 


(l) Statutory bar 
Ste Juns<ficfion 

(r) Suit appearing to be barred by some law, on 
plaint averment— power to reject plaint 

07RUN7 

Cs^Suft for compensation foe wrongful attach* 
meat or arrest before judgmeot or lem 


(o) betber existence of a concurrent and sum 
maty remedy precludes salt being fifed 

0 21R58N1 

(v) Whether exlstenca of a right of review bata 

suit for same relief O i7 K 1 K 2 

(w) SNithdrawal of prior suit on same cause of 

scuon S 11 K 128 

'Ci\il uature, suit of 

See also /ursrdicfton— If offers fbaf con b* dealt 
uith by Cull Court 

(a) Instances of suits cognizable and not cogniz 

able by civil Courts S 9 d. Notes 

(b) Instances of suits which are not of a civil 

nature S 9 N 41 to f9 

(c) Cleaning of 8 9N 16 


-CUun suit 

(a) Claim allowed on ground that there was no 

proper sitachmeut over properties — Suit by 
decree bolder to establish title of bis jodg 
ment debtor — Limitation for 

0 21 R 63 N IS 

(b) Power to treat suit as application S 47 27 83 

(c) Provisions of 0 21 Rr S3 to 63 made appb 

cable to suits m Revenue Courts — Claua 
suit whether can be brought in 
Courts O 21 


Suit— Claim suit-*(Conf(f ) 

(d) Suit to avoid transfer made with intent to 

defeat or delay creditors of transferor 
brought by attaching decree bolder — Par 
I ties to 0 21 B C3 N 8 

(e) Suit filed under R 103 — Ipplicability of 

S 42 of the Specific Belief Act to 

0 21 E 103 N la 

' Competency 


of 

• roe 
tT4 
der 

Nl 

' * Sr# Brrcttfion— Sfny of 
(iv) Suit for damages for acts dons under 
colour of execution S 47 K 86, 37 
(v) Symbolical possession got under prior 
decree — Whether suit for actual pos 
session barred S 47 N 33 

(vJ) Whether lies 

(a) For agitating claims and objeo* 
tioae to attachment 

021 RfiSKl 
(^} For injunction lestraming exa 
cuting Court from executing da* 
cree against snrety S 146 fT 11 

(c) Execution sale suit reUtiss to 

(i) Execution sale, suit for, setting aside, 
if lies 

See Ezecufioii— Sole. 

(ii) Whether lies 

(а) By auction purchaser for refund 
of purchase money on execution 
sale being set aside 

0 21 R 93 17 4, 5‘ 

(б) By parson against whom order is 

made, betting aside or confirming 
execution sale O 21 B 92 

(e) To enforce liability of defaulting 
auction purchaser for loss on re 
sale due to his default 

O 21 B 71 N 13 

(d) To Set aside the order that de* 
fanlting auction purchaser is 
liable tor loss on re sale 

0 2IB71N15 

(d) Other remedy, availability of 

(i) Jurisdiction — Civil And criminal re- 

medies— Maintainability of civil suit 
when criminal prosecution has been 
resorted to S 9 N 20 

(ii) Jurisdiction — ilalatamability of suits 

— Alternative or summary remedy 
provided for— Whether snit barred 
, 89N50 

(til/ Maintainability of snit where a special 
remedy ij provided for S 9 B 62 

(e) Separate suit for interest 
iSre rnferest 

({) Suit for damages for disobedience of decree 
See i«cafion— 5uit/cr dayijyes 
(g) Suit for restitution 
See Jlfstitutiou 
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Suit — Competency — {Conld ) 

(b) Suit for setting aside decree 

See Decree — Seth ig aside — Decree sutt 
for 

(i) Suit for sotting aside ex parte decree 
See Ex parte decree— Setting aside 
(]) Suit to question decree passed mthontjans 
diction 

See Decree — Void decree 

(k) Sutt to question validity of decree 

See Decree— Vahditj of 

(l) Surety s liability, suit to enforce 

S U5 N 2, 11 

(i) Appearance of defendant in smt 

O 33 It 3 K 1 


(m) (Miscellaneous) 

(i) Actionable wrong — Instances of and 
what constitutes S19N2 

(u) Community — Agreement to remain in 
particular community how far enforce 
able in civil Court S 9 N 13 

(ill) Costs— Criminal prosecution — Costa of 
whether recoverable by suit S 9 N 58 
(iv) Criminal Procedure Code S H5 — Pro 
ceediDgs uedet'^Costs ofsuchprocoed 
logs— Suit, if lies to recover costs 

S35N26 

(r) Jurisdietioa'^Subscriptioas promised — 
Suit to enforce payment of— Main 
tainability of suit SOM 49 

(vi) Jurisdiction— Suit by hereditary priest 

to compel certain persona to accept 
bisservices— Haintainability S9M3S 

(vii) For amendment of decree S 152 N 18 
(vui)For damages for maliaously staying 

issue of Government licence S9M20 

(ix) For enforcement of award 

Scb2P16Nll 

(x) To declare award by arbitrators invalid 

S9K21 

(xi) To ostabl sb title of a person as legal 

representative of a deceased party 

O 22 R 5 N 9 

—Conduct of 

(a) Conduct of suit or defence 

See Parties — Conduct of suit or defence 

(b) Power of Court to give conduct of suit to 

such person as it deems proper 0 1 R 11 
~~ Consolidation of suits 

(a) Questions involved not identical — Consollda 

tiOD whether legal S 115 M 12 

(b) For purposes of 1 nvy Council appeals — 

When permissible O 45 B 4 

~~ i i Conversion of suit into application and itce versa 

(a) \s execution proceeding— Power of Court 

S4TN82 


(b) Suit tor restitution whether can be convex 

ted into application QuderS 141 S 144 K 29 

(c) lower of Court S47M82 

~ ConvetsioQ of suit of one character into suit of 

different character 

(a) Instances — Permissibility O 1 B 10 N 28 29 

(b) For declaration — Conversion into one for 

possession— Whether Court has power to 
convert of its own accord S 153 M 6 


Suit- Conversion of suit of one character into suit 
of different character — (Contd ) 

(c) Suit for plamtin s share in estate— If can be 

converted into suit for administration of 
estate O1B10N29 

(d) For rent whether can be converted into suit 

for title O1R10N29 

(e) On promissory note — Whether can be con 

verted into one on original cause of action 
S153N5 

Counter claim suit by way of 

(a) Procedure m and valuation of — Power of 
High Court to make rules as to S 123 

Criminal proceedings between same parties effect 

of S 9 N 52 


— Cross suit 

(a) Counter claim— Power of Court to treat as 
plaint m cross suit O 8 B C N 15 

(b}Stay — Inherent power S151N1 

(c) Stay of S 10 N 8 

—Dead person suit against S27K1,S52K8 

(a) Effect S 27 N 1 

(b) Is invalid SUN 21 

—Decision of 

(a) According to decision on questions submit 
ted by agreement of parties 0 14 B 6 7 
—Declaratory suit 

See also Declaration 

Decree— Declaratory decree 

(a) Duty to ask for further relief— Whether 

applies to claim suite 0 21 B C3 N 2 

(b) Valuation — hlede of S 15 N 18 

—Dismissal of 

(a) Court iee—lnsufSciency— Failure to pay 

S 2 (2) N 5 

See also Court fee — Dismwsai for not 
paying court fee 

(i) BestoratiOQ of suit when can be ordered 
—Misappropriation by pleader s eleih 
" B149N5 


(b) Court 3 power of 

(i) Against defendant on the ground that 

ha has been improperly joined— Effect 
of order 0 1 B 10 N 33 

(ii) As being barred by limitation— Whe 

ther decision is ooa oa merits 

S14N13 

(ill) Effect — Distinction between dism ssal 
of suit and rejection of plaint^ ^ 


(it) For failure of 

(a) Plaintiff to supply copies to oe 
fendant in a particular languago 
017R3NG 

(5) Furnish lu time — Security for 
costs— Setting aside dismissal ot 
suit 0 25 B2NI 

(c) To furnish security for costs 

ordered— Setting aside of 

sal O 25 B 2 

(d) To furnish security for order 

O 25 B •* 

lA Tn V MTfir liars 0 C B 4 N 2 
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i»l— Dismissal of— Court’s power of— (Cojifi? ) 

(vi) For obstruction by plaintiff to execn 
tioa of irarrunt by Conia»»sioiier for 
partition O 2G R IJ N 7 

tni) For plaintifi s failure to peifoim act 
for which time bas been allowed — Ap 
plication for restoration — Whether 
hes OORONl 


re toration of suit O 40 R 1 N 13 
(ix) liestoration, when cau be ordered 

OaRONt 

(x) hether can be dismu*ed on ground of 
failure to include whole claim svbich 
plaintifi IS cntitlcl to male or a]) re 
liefa which ha is entitled to ash lor 

O 2 B2K 3 

(ji) N\ ith liberty to plaintiS to bring fresh 
suit whether kgil 0 23B1N29 
{c) After decree 

(i) lor default— On ground of failure to 
pay stamp duti on rartiUoo decree 

O U R 3 N 1 

(uj After nrelimioary decree is passed 

S 2 (3) N 10 

(d) For defanlt 

he« aha Apiearancf, 

Vttnotial /or df/aull 

(i) Absence of next friend of minor plain* 
tifi— Whether this fact alone is snffi 
cient reason for setting aside order of 
dismissal 09R9N8 

{ii) Dismissal of suit on pco^note merely on 
ground of discrepancy between pro* 
notes and their description in plajot 
—■Dismissal, whether legal 8 115 N 12 
(ill) For failure of plaintiff to appear on day 
dxed for personal appearance 

S 2 (31 K 6 


09 RS 
Whether 
6 141 N 2 
plaintiB 

—Legality O 32 B 10 N 1 

(ir] Failure at plaintiff to pay charges for 
serTice of suminons O 9 R 2 


(t) For want of prosecution— Liability to 
such dismissal where plaintiff fails to 
comply with order for discovery 

0 11 R 21 

(vi) Insolvency of plaintiff 0 22 R 8 

(rii) Flsint claiming larger relief than be is 
entitled to 0 7B7N1 


(vui) Restoration 

(u) Defendant when entitled tonotKe 
as of right 0 9 B 4 N 7 

{1) When can be ordered O 9 B 9 N 1 

(c) Whether with restoration of suit 

ancillary matters suehasinjnnc 
tioii orders etc ,aro also restored 
O 9 B 4 N 1 

(d) Order of— On payment of costs 

— Time fixed for payment — E\* 
tension of tune S 14S N 5 


C. P. C. 445 & 446 


I Suit — ’ Dismissal of — Ground of — Restoration — 

(Confd ) 

(r) Order on payment of costs within 
I ' a certain time— lime for pay 

ment whether can be extended 
Sl48j;2 

I (ix) Striking off of suit — Whether proper 

I mods of — Dismissal for default 

09R8NC 

' (x) Suit dismissed whether pending' 

Sion 5 

I (xi) That suit lies in Revenue Court and 

I not 10 civil Court S 9 N 3 

I (mi) That the description of subiect matter 

I is insufl Cieot 07R3N2 

[ (xiii) Aerification of plaint being false 

0 6B15N 7 

I (siv) Plaintiff stating that he has no claim 

I against some of the defendmts 

I OJ.R10N33 

I (kv) Where minor's nest friend has neglec 


la another Court 0 7 BIO N 1 

- — DisMsal of, at first hearing 016B1 2 

(a/ Ptocedore m Small Cause Court O 50 R X 

• Enforcement of decree, suit for, jf lies S 47 N 2 

Sfo also Judgment 

(a) For detensinatmn of <]uest}0Q3 relating to 

execution, discharge or satisfaction of de 
cree S 47 

(b) Suit for relief granted by a decree not exe 

•*' '«d S 47 N 2 

547X2 
S47N S3 
S47N2 

V . - S47X2 

*— Essentials of 01 Geo N X 

—'Elocution proceedings, if continuation of suit 

S IT N 8 . S XOi N 4 

False auit — Whether suit for damages for bringing 

false suit lies S lii N 29 

Frame of O 2 B 1 

See also Clatiti 

(a) Applicability of provision to Small Causa 

Court OSOBl 

(b) Claim 

{i> Omission to sue in respect of portion 


(ui) Bight of plaintiff to relinquish poriion 
of claim O 2 R 2 

(c) Frame of 

See Cuiije o/ action 

(d) General rule — Affording ground for final 

dccistea upon subject in dispute and pre- 
Tentuig further litigation coucefumg them 
0 2 E 1 N S 

(e) Inclusion of all reliefs to which plaintiff la 

eatilled O 2 R 2 

(f) Joinder of reliefs 

See Peliefs—Jotndtr oj 

(g) ATode of construction of O 2 B 1 N I 

(h) Omission to ask for relief 

See Rihcf—Omisston to asl» /or. 
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Suit— Frame of— (ConlJ ) 

U) Parties— Joioder, rules as to — ESect 

02R1N1 

(]) PaititiOD suit 0 2 R 3 N lOf 

(Ik) Relief — Omission to include some reliefs — 
Efiect — Bar of subsequent suit O 2 R 3 

(1) Right to claim alternative reliefs 

02R3N5 

(m) Rule that suit should be framed so as to 

afford ground for final decision on subjects 
in dispute and to prevent further litigation 
— Instances of application of rule 

02R1N3 

(n) Subject m dispute meaning of O 3 R 1 N 3 

(o) For recovery of property on ground of onnor 

ship 03R1N3 

(p) When plaintiff need not bring forward all 

the grounds of his claim O 3 R 1 N i 

(q) Whole claim which plaintiff is entitled to 

male in respect of cause of action to be 
included O 2 R 2 

• Institution of I 

(a) Alter limitation — Extension of time — 

Grunnd of to be «pecified in plaint 

07R6 

(b) ' Duly instituted* meaning of S 27 K 1 

ic) 2Iode of O 4 R 1 

(d) Priority of suits— Suits instituted on same 

day— Priority how determined S2I1N2 

(e) Registration of plaint, whether necessary 

S2GN3,S27N1 

(f) Return of plaint for presentation to proper 

Court— When suit deemed to be losti 
tuted S27N1 

(g) Several suits filed ou same day — Priorit). 

how determined 04 R 2 N 1 

(h) Suit when deemed to be instituted ’ 

Sa6N2 

(t) Time of — When suit deemed to be instituted 
lor purposes of limitation 0 4 R 1 N 3 

(i) Under defective power of attorney— Eflecl 

Sd3N5 I 

(U)Wbat constitutes — Non acceptance of | 

plaint— Eflcct S2GN2 , 

(1) hen suit deemed to be instituted for ' 

issuing summons to defendant S 27 N 1 
—Land or other immoveable property, suit for* 
meaning of 03R4N3.LF (Cal) Cl 13 N 3 

— —Leave to sue — Suit on original side of — Chartered 

High Court LP (Cal) Cl 12 N 2,10, 11 

— Marriage of partie* — Effect 

Stc Zlarrtagc 

Meaning of S2(2)N6 S 10 N 7, S 11 N 21 . 

S141N8,03B4,09R9N6 

(a) Administrator Generals Act, S 63— Ippli 

cation under, IS suit' S2(2)N5 

(b) Application for filing award of arbitrators 

passed in arbitration out of Court— Nature 
of Sch2P20N12 

(c) Application for leave tosueln/ormayiaujwm, 

whether suit S 2 (2) N 5 , 8 2b N 2 

(d) Application for leave whether "suit ’ 

S 10 N 7 

(e) Application to file agreement to refer to 

arbitration— Nature of Sch3P30N12 
({) Application to set aside ex parte decree, 
whether one in suit O 9 R 13 N 3 


Suit — Meaning of — (Confi.) 

(g) Bengal Courtof Wards ict,Part VIL— "Soit” 

includes all contentious proceedings 

(h) Bengal Tenancy Act, Settlement case! nodlr^ 

whether suit S 2 {2)N5 

(i) Election petition S3(2)N5 

(j) Instances of what are and what am not 

suits S 2 (2) >f 5 

(k) Originating summons, proceedingcommenced 

, by L P (Cal) Cl u N I 

(l) Presidency Small Cause Courts Act Ss. 4 i to 

49, whethersuit S 2 (2)N5 

(m) Probato and kdministration Act, proce'ed 
. ■32(2)N5 


SUN 23 

w u . admiDb 

tration whethersuit S14o\S 

(p) Proceeding for personal decree in mortgaj,® 

suit— \\ hether one m suit 0 9B132i2 

(q) Proceedings in suit— Meaning of 03 R 4 
(t) Proceedings of final decree, whether one m 

suit O 9 R 13 N 2 

(s) Succession Act, proceedings under S 3 (2) h 3 


decree IS a suit * *0 21 R SON 

—Money, suit for 

la) Meaning of— Suit for unliquidated damics: 

whether such a suit S84N 

(b) Meaning of— Suit on mortgage S 19 N 1 

——Moveable property, suit for 

(a) When hoe 0 2iR31N 

—Pendency of 

SeealiO Lit pMilens 


ween same parties, raising, same question: 

S 10 and hoU: 

(c) Meaning of S 10 N 5, 0 22 B 10 N U 

(d) \notber snit on same cause of action foi 
same relief and against same party— 
thee abuse of process of Court b 191 ' o 

(e) Transfer of interest during 

See J.batcmi>it— Transfer of xnteresl 
-Person not claimmg interest in subject matter, 
suit against 

(a) Against peraon who is merely in the pOii* 
tion of stake holder— Claiming no interest 
in subject matter — M bat is his 
remedy SSeS, 

— Pablic suit on behalf of 

(a) \\ hether can bo brought under 0 1. B- ® 

O 1 B 0 ^ 

(b) hether maintainable OlB^hS 

Refund of money recovered under decree *uit 

foe . -I 

(a) Maintainability S U 

—Registration of . 

(a) Whether plaint can be «jectey^h«M‘^ 
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Suit — (ContJ ) 

RepreseDtatno suit 
See lieprescntaliie sutt 
Bestramt on 

(a) Whether High Court can restrain by in 
junction part) from proceeding with suit 
m another Court O 39 B 1 N S3 

Bight of 

(a) Contract — Suit on - SurriTal of right to 

legal representatires O S2 R 1 N 8 

(b) General right of ererj person to sue in res* 

pcct of gtierances of civil nature irrespec 
live of any statutory proTiaion S9GN3 

(c) Cleaning of O 22 R 1 N 3. 0 33 B 15 N 4 
Id) No present right of suit — Future rights — 

Suit to be ^smissed 0 1 B 10 H 2 

(e) Objection that plamtiff is not entitled to 

sue — W hen may be taken O 1 BIS N 1 

(f) Surriral of— tgainst surviving defendants 

alone — Effect— Substitution of legal repre 
sentatnes, whether accessary O 22 R 1 N 2 

(g) Survival of— Personal actions — Abatement 

of appeal— Principles as to O 22 B 11 N 2 

(h) Survival of eight to sue 

See Jbatt»icnl—Sarinal of rttfht to tiie, 
Cause o/ action, 

Parhes— Death of party 
—^Separate suits, maintainability of 

(a) Against different persons though ptaintiff 

claims under same title O 2 K 2 N 21 

(b) For possession— Different persons in posses 

lion of different portions 02R2N21 

—Simultaneous suits 

(a) Jurisdiction — Concurrent jurisdiction — 

Courts of — Simultaneous suits m such 
Courts— PrerentiOB of S 10 N 1 

(b) Stay of 

See Stay—Sutl, stay oj 

—Subject matter of suit, power of Court in regard 
to, pending suit 

• (a) In possession of trustee— Power of Court t® 

order him to pay it into Court O 39 R lO 

(b) In possession of patty to suit on behalf of 

another party—Power of Court to order 
him to pay it into Court O 39 B 10 

(c) Inspection of subject matter —Pending suit, 

when can be ordered O 39 B 7 N 3 

(d) Power of Court to make interlocutory orders 

pending suit as to detention, preservation, 
inspection, etc of subject matter of suit 

0 39R7 

(e) Sale of pending suit 0 39B6* 

{f) Waste of— Prevention of by temporary in- 
junction 0 39B1 

(g) When party to suit may be ordered to be 
put ID possession pending decision of suit 
039B9 

— Subject matter of suit, transferee of 

(a) Prior to suit— Rights of S116N8 

(b) Bights of S 146 NS 

Suit in/orma pauperx) 

See Pauper 

Suit under S 77 of the Kegistration Act— Plaint, 

pleadings in 0 7R7N3a 


Suit— (Confd ) 

Summary procedure when applicable 

(a) Suit for debt or lii^uidated demand id money 
— Power of High Court to provide for sum 
mary procedure in S 123 

— —Title of 

(a) Amendment of 0 1 B 10 N 37 

(b) Suit by person carrying on business in name 

other than hi» own 0 30 R 10 N 1 


Transfer of 


See Case — Transfer of 
Valuation of 

See also Jurisdiction — Peeuniary , 

Partition — Suit for 

(a) Correction of 

(i) Time fixed for- Extension of S 148 N 5 

See also Tiine—Fxtension of 

(u) Under valuation — Failure to correct 

valuation within time allowed by 
Court — Effect — Liability to have 
plaint rejected 0 7 R 11 N 4 

(b) Court fee, valuation for 

See Court fee— Valuation for 

(c) Improper valuation S 15 N 8 

(i) Objectioo as to, when to be raised 

&15N8 

(ii) Objection that due to improper valua 

tion suit was entertained by Court 
sot having jurisdietion to do so— 
Objection whoa to be raised S 31 N 1 
{d) iloio ot detorminstioa 

(i) \ aluation— For purposes of jurisdiction 

and of court fees— Mention of in plaint 
O 7 R 1 N H 

(ii) Questiou of court fee 0 7 BIN 11 
(m) Question to bo decided as preliminary 

point S1SN8 

(iv) Order on plaintiff to dohver parti 
culats of his valuation S15N8 

(v) Under valuation— Whether Court can 

Itself fix valuation in place of plain 
tiff s valuation O 7 B 11 N 4 

(vi) Valuation for purposes of jurisdiction 
—How made S 95 N 18 

(vit) \ aluation m plaint, effect of S 102 N 2 
w Various classes ol suits, valuation in 

S 15 Nil to 23 
it) Claim suit by party defeated in claim 
proceedings - 0 21 B C3 N 21 

(u) Conjugal rights— Restitution of— Vala 
ation, Mode of S 15 N 7 , S 95 N IS 
(iti) Suit for accounts— Valuation for court 
fee and jurisdiction O 20 B 15 N 4 
(iv)Sait for mesne profits— Valuation for 
• pUcpo»es ol— Jurisdiction— Sait under 

5.02 07B2N2,S92N33 

(f) (dfisccffancous) 

()} Distinction between valuation for juris 
diction and for court fees S 15 N 9 
(ii) Over valuation- Return of plamt for 
presentation to proper Court — Power 
of Court O7B10N1 

(ill) Over valuation for getting round pre* 
V10U3 decision — Abuse of process of 
Court S 153 N 3 
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Suit — Viluatiou of— {A/i5Cf2/anfOKs) — (Confd ) 

(it) Under valuation — Correct Talnation 
mating suit bej'ond competency o{ 
Court — Procedure 07 B ION 2, 

0 7RUN4 


\ esatioua or dilatory actions 

(a) Inherent power of Court S 151 N 6 

Who can sue 

(a) Contract with plaintiff as representatiTe of 
caste— Plaintiff ceasing to hold oihce — No 
nghtofsuit O1R10N2 


01R8N8 

(e) Suit for recovery of temple property 

O 1 B8N6 


(i) To set aside alienation ot 
ing to public religious o 


properties belong 
r charitable trust 
O 1 B8 N 3 


Withdrawal of 

See WithdreiKal 


Summons 

Sci nJio Profcsj 

— -AflidaTit of service 0 5 R 17 N ll O 5 R 18 
—^Charges for 
(I 


(b 

^ “ ~ 08B2 

_>-CoecciTe process to compel attendance of person 

I 


S 115 N 20 

(b) Duobedicneo of— Penalty for— To whom ap 

plies 8 32 N 1 

(c) Duty to comply O IG R 15 

(di ‘Non compliance when offence OICRISNI 


Summons — [Contd ) 
Fresh summons 


(d) Return of summons as unsetvod— Period 
within vrhich fresh summons should be 


applied for O 9 R 5 

(e) When can be ordered 0 9 R 6 

Issue and service of 0 5 

(a) Duty of Court to issue summons S 115 N 12 

(b) Provisions as to — Vpplicability to proceed 

mgs under other tets 0 5 B I U 8 

(c) To defendant S 27 


(l) Place to which to be issued 


05R1NS 

(ll) Time for 0 5 R 1 N 1 

(ill) When dispensed with 0 o B 1 N J 3 
(Iv) When suit deemed — Instituted /or 
issuing summons S 27 N 1 

(v) W bon summons should be Issued 

S26N2 

(n) Whether optional 0 5 B 1 K 1 

—Letter substitution of for sammous 05 


OriginatiDB sumraoiis 

S(* Ortjtnaltng timuone 
—Personal appearance of defendant power to rfl 
quire 0 5R3 

—Postal charges S 1*3 

(a) Dismis»al of suit for non paymeet of 

06B10N2 

(b) Failure to pay— Effect — Liability to diS 

missal ol suit 0 0 R 2 


•^—Process fees 

St* rtfso Coiirf /cfs— Process fees 

(a) Dismissal ot the suit for non payment of 

0 5 B 10 N 2 

Production of document or other object summon> 

lot 

See also Doeui lenl ~Prod ictio i of 


produce ovidcnoe— Effect O 15 B 4 

—Foreign summons 

(a) Service ol in British India — Procedure S 29 

(b) Service of in British India— Sammonses of 

what foreign Court* can be served in 
British India S 29 N 2 

——Form and contents 0 5 B 1 N 2 

(a) In summary suit on Negotiable instiuroent 

O 37 R 2 N 3 

(b) Summons for final disposal— To require the 

defendants to produce all witnesses Upon 
whose evidence he intends to rely O 5 R 8 

(c) Summons to defendant O 5 K 1 

(d) Summons to delandant to appear and answee 

to require him to produce all documents 
relied on bj him winch are in hu posses 
sion O S B 7 

(e) Summons to state whether it la for mottle 

ment of Issues or for final disposal of suit 

05RS 


(a) As unsetved— Failure to tale furthw 

— Fflect 0 17 R 3 n 0 

(b) As unserved — Procedure of 


has been by afliature on aeienuuu* ^ ^ 
denee ^ „ iv w il 

(e) Form and contents of 0 ^B jj >, j 

(f) Form of return 

(g) Importancoof ? f n aoN 7 

(hj In cases of substituted service ® „ Tg ^ 3 

(i) Presumption as to correctness OS** 
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mon$ — Keturu of — (CoiiW ) 

(j) Proof of service — %a)ue of proccsa sarrer’s 

reijott O 5 R 18 N 3 

(k) Service by afhsture — Returu ol secTice — 

Cojiteflj, ot a 5 R 172f 11 

(l) Service— Througli Court— Return ol semng 

oflicet O 5 R 29 N 1 

(mj 1711610 it has been by delivery or tendering 
to defendant or other person on his behalf 
05B18 

(n) k\ here summons has been served through 

another Court O 5 R 23 N 1 

(o) Where summons is served through head of 

office where defendantisempioyed 05B29 
fp) hether evidence that summons was served 
where the process server i& not examined 

0 5R18N3 

Seal of O 5 B 1 

Settlement of !s->ues summons for 

(a) Power of Court to dispose of smt 

015 B 3N2 

(b) hen proper 0 6 R 5 ^ 1 

Service by post O 5 B 30 N 2 

(a) Power of Court to order O 5 R 9 N 3 

(b) Power of Court to order service by registered 

poaC where summons has been served by 
affixture ou defendaut s dwelling 

05R 19N3 

(c) Power ol Hi|h Court to make ruU< as to 

S128 

(d) 7Yhere defendant resides outof British India 

0 5B2S 

(e) hether Court can proceed cx parU on 

basis of such service O 9 R 6 N 2 

Service of 0 5 Rc 9 to 29 

(a) Acknowledgment of 

(i} Mode of service — W hen person sought 
to be served refuses to sign acknow 
ledgment ot defendants cannot after 
due diligence be found O 5 B 17 

(ii) Persons served refusing to sign — What 
amounts to — Efiect O 5 R 16N 2 , 

05B17N3 

(ill) Persons served to sign O 5 B 16 

(b) Agent, service on 

(1) Agent by whom defendant carries on 
business 0 5B13 

(ii) Agent of defendant In suits for im 
movable property O 5 B li 

(ill) Agent of defendant— When sufficient 
0&R13N1 

(iv) Agent resident within jurisdiction — 
Hesident meaning of O b B 0 N 2 
(vj Agent to accept service — Appointment 
of 05B12Nd 

(vi) In suits relating to movable property 

OSB14 

(vii) On defendant s iiiuntnt whether suffi- 

cient O 5 B 15 N 3 

(vi») When sufficient 03 R 12N4 

(c) Ly affixture 

(0 When amounts to due service 

05 B 1927 a 


Sammons— Service of — By affixture— (Coufd ) 

(ii) Duty to make a town /jife attempt to 
find out the defendant — Whether 
such an attempt must be made wheto 
defendant ha« agent or other person 
who can accept service O 5 R J7 N 5 
(ill) On Court house' — When can be ordered 
0 5 R 20 

(iv) On defendant s residence — Duty of 

Court to determine whether summons 
has been duly served, after examining 
Serving officer O 5 R 19 

(v) On what house to be affixed 

05R17N7 

(vi) Power to order service m some other 

mode than by affixture 0 5 R 19 N 3 


06B17 N2,05R19N2 

(m) Service when cm be by affixture — 
When can defendants be said to be 
not found 0 5 R 17 N 4, 5 

{%u) To the haowledgu of female members of 
defendaut s family whuther sufficient 
0 5 R 19 N 2 

(xiii) Whether service can be by affixture — 
Where defendant has never resided in 
the village 06 R 17 NT 

(<i)Prclvrttios by Court ss to due service 

( 1 ) Declaration by Court as to eufficienoy 
ol service — By which Court to be 
made where summons 13 sent by one 
Court to another Court for service 

0 6 R 10 N 2 

(ii) Declaration by Court that there was 
due service — Whether should he ex- 
press— Absence of— ESect 

0 5 B 19 N 2 

(e) Defendant a public servant— Where defen 

dant IS public servant or servant of Rail 
way Company or Local Authority 

O5R0N7.O5B27 

(f) Defendant temporarily absent from British 

India O 5 JI 25 N J 

(g) Defendant, an employee— Through head of 

office wheredefaudaat is employed— Failure 
to serve — Duty to report failure 

O 5 R 27, 29 

(b) Defendant residing out of British India 

(U Through agent specially appointed lot 
the purpose— Where defeudaat resides 
out of British India O 3 R S5 N 1 
( 11 ) Where defendant resides m foreign 
territory O 3 B 20 

(m) Where defendant reside^ outside Bn 
fish India and has no agent there em- 
powered to accept service 0 5 R 25 
( 1 ) Defendant service on, through his servant 
( 1 ) Service on male member of defendant s 
family — Servant whether member of 
family O 5 R 15 

(ii) Snfficifncy O 5 B 15 N 3 

(]) Defendant, service 00 , where defendant is 
in prison O 5 R 21 

(k)Dao service, meaning of 

O9BGNC;09RI3N’ 
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Summons— Service of — (Coftfd.) 

(1) Failure of 

(0 Effect of 

(а) Defendant appearing on date ot 

hearing in spite of such failare — 
ESect — Suit not to be dismissed 
for failure of service of summons 
09It2 

(б) Onus of proving want of due ser 

Mce in application for setting 
aside ex parte decree 

O 9 R 13 N la 

(c) Return of summons as unserved 

on defendant — Whether suffi 
cient ground for restoring suit 
dismissed for default 

09 R4N2 

(d) Setting aside ex parte decree 

09B13 

(e) Suit to set aside decree — Mam 

tainabilitj S 0 K Cl 

(/) Want of due service— Application 
to restore ex parte decree — Fact 
that defendant knew of the m 
stitutiOQ of the suit— Whether 
disentitles him to setting aside 
of decree 0 9 B 13 N Id 

(m) Member of familj of defendant, service on 

(i) Essentials 0 5 B 15 N 2 

(ii) When summons may be served on male 
member of defendant s family 

O 5 BIS 

(n) Mode of Ss 27. 29, 29 . O 5 R 10 N I 

(i) Service on soldiers or airmen O 5 B 29 

(ii) Attempt to serve personally is neces 

saiy 0 5 B 12 N 1 

(in) Procedure in High Courts 

O 49 B 1 and Notes 

(iv) Personal setviee to be attempted in the 
first instance O 5 B 15 N 1 

(v) Power of Court to order service in any 

manner it thinks proper O 5 R 9 N 3 

(vi) Service to be by delivery or tender 

O 5 R 10 

(vii) Service to be on defendant m person 

unless he has agent to accept service 
05B19 

(o) Irregularity in— Efiect O 5 B 9 N 1 

(p) Minor, service on — Mode of 

O 5 R 12 N 2 , O 32B3N10 

(q) Object of 0 5R9N1 

(r) Officer responsible lor 

(i) Delivery or transmission to proper 
officer for service O 5 B 9 

(ti) Nazir, responsibility of O 6 B 9 N 5 
(ill) W ho is O 5 B 9 N S 

(s) Ontside jurisdiction of Court issuing sum 

mons O 5 B SI 

(i) Manner of service O 5 B 9 N 6 

(n) Where defendant resides within jons 
diction of another Court 0 5B21 

(t) Paidanashin lady, service on O 5 B 12 N 3 

(i) By affixture — On dwelling — Of parda 
nashin lady defendant — Power of 
Court to order service by registered 
post 05B19N3 

(u) Personal service — tTo be dispensed with 
when summons is to pardauashtnlady 
O S B 12 N 3 


Summons — Service of— Paidanashin lady, service on— 
(Contd } 

(ill) Whether can be by affixture 

05E17N4 

(u) Presidency Towns, summons sent to Court 

(i) Mode of service 0 5 R 22 

(ii) By Small Causa Court within Presi 
dency towns — Where summons has 
been issued by mofussil Courts 

0 6 R22 

(v) Proof of 0 5 B 19 N 4 

(i) Examination of serving officer — When 

necessary 0 5 R 19 N 4 

(ii) Onus of proof on plaintifi 0 9 E 6 N 2 
(ill) Service by affixture— Eiamiration of 

serving officer on oath — Failure to 
examine — ESect O 5 E 19 N 1 

(iv) Substitnted service O 5 R 20 N7 

(v) Date of— How to determine 

05E6N1 

(vi) Presumption as to 0 5 B 18 N 3 

(w) Service m foreign Court 0 5 E 86 

(i) Proof of, setviee in foreign country 

B83N4,05R26N2 3 
(ii) Through Political agent in foreign 
territory 0 5 E 28 

(x) Service on several defendants— How made 

0 5E11 


(y) Soldier, service on 

(i) Whether eervice through commanding 
officer 18 compulsory— Failure fo"” 
Efiect 0 5 R 28 N 2 

( 2 ) Substituted service O5B20 


(u) Duty of Court to fir reasonable time 

for appearance of defendant ^ 

0 6 B 20 N 6 

(m) Effect of O5B20N8 

(iv) False representation by plaintin in 
order to get order for Bubshtuted 
service-Bfiect of O 3 B 20 N 2 

(v) Mode of — Defect in 0 5 B *0 r* o 

(vi) Order for — Obtained by false represen 

tation — Efiect — Sx parte proceedings 
— Whether binding on defendant 

O 5 E 20 ^ 

(vu) Order for — Whether and 

late Court can interfere OSE-O'^ 
(vui) Order for where conditionsmaking 8"^ 
service legal are absent — Efiect 

” O 5 E 20 N 2 

(ij) Order of Court, necessary for^ jj 20 N 1 

(x) Proof of 

(xi) Rule as to- Whether applies to 

of notice in appeals 0 ® ^ 

(lu)Eule as to. whether applies to 

of notice to show cause 
should not be on N 1 

infant ° ° ^ V 1 2 

(nil) When can be ordered O 5 B 20 
(siv) When can be ordered — 

vice by defendant, wbat ^ N 3 

(xv) When can be ordered— Impo 

service m the ordinary way ^ OQ N 4 
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Summons— Seivica of — {Contd.) 

(zl) Scut by ot against firm O SO B 3 

(i) Sernce on partners 0 5 B 11 N 1 

Sefi also Ftrm-~Sutt h’J or agamsl 
(z2) Suit on Negotiable Instrumeuta, semce in 
mode of service of summons in summary 
suit 0 37 B2N3 

(z31 Through another Court 

(i) Powers ot such Courts 0 5 B 23 N 1 

(ii) Procedure of such Courts O 5 U 23 

(zl) Witness summons to S 31 

See also £it<ienc«— Wifneis 
(r5) (dTisccI/anfCus) 

(i) Mode of service— Applicability to all 
orders, notices and other documents 
0 48B2 


service S 128 

(v) Service, whether may bo dispensed 

with where there has been appearance 
before registration of suit 

0 0B13N13 

(vi) To be accompanied by copy of plaint or 

concise statement O 5 B 2 

(vu) Summons under Tenancy Act 

O 5 R 10 N 2 

(Till) When service can he on some person 
not agent on behalf of defendant 

0 5 R 16 N 1 

(is) Wrong person, service on lustead ot on 
real aefendant— Effect— Dismissal of 
the suit 09B2M3 

— Signature of 

(a) By Judge or officer 0 5 R 1, 10 

of — 
5B6 
int to 

appear 0 0 R C N 6 

(c) Want of sufficient time to enable defendant 
to appear on dates fixed in summons — Non 
appearance of defendant— Effect —Postpone 
ment of case 0 9 B6 

—Witness, summons for ) 


loc“ * O IG R*1 N 5 

(e) To give evidence— Power of Court to issue 

summons B 30 

(f) Who can be sumruoned as witness — Opposite 

party, wbethercan be summoned as witness 
O 1C R 1 N 4 

Sundays 

- -Proceedings ou— Validity of S99N2 

Supreme Court 

Procedure of Preamble K1 

Surety 

See also Securtly 

—Appearance of defendant, surety for 

(a) Application by surety for discharge from 
liability — Procedure on 0 33RSN1 


Surety — Appearance of defendant, surety for — 
{Contd.) 

(b) Discharge from liability — Whether insolvency 

of defendant discharges surety 0 88R 3 N 1 

(c) Extent of surety s liability O 33 R 2 N 4 5 

(d) Forfeiture of bond by surety — Enforcement 

of liability — Application by judgment ere 
ditor— Necessity for 0 38 R 2 N 5 

(a) Form of summons to defendant to appear on 
surety s application for discharge 

App F Form 3 

(I) Liability of surety — Mode of enforcement — 
Whether suit lie« O 33 R 3 N 1 

Arrest of — Without notice — Whether legal 

S 145 N 14 

—Custodian of attached moveable property — 
Surety for enforcement of his liability S 145 N 4 
Discharge of S 145 N 9 

(a) For apperance of judgment debtor, when 

discharged S 143 N 9 

(b) Liability— Discharge from — Grounds 

0 38 R 5 N 15 

(c) Liability, exoneration of surety from— By 

creditors— Effect S 145 N 9 

(d) On dismissal of execution petition owing to 

default of decree bolder — Liability of surety 
whether automatically revives on restoia 
tion of execution petition S 145 N 9 

(e) Order discharging eurety before application 

lor enforcing his liability— Order, whether 
appealable S 145 N 12 

(f) Ou removal of attachment before judgment 

— Discharge of his liability on dismissal of 
suit S145N9 

(g) Whether Court has power to discharge 

surety S 145 N 9 

—For performance of decree 

(a) Appellate decree— Mode of enforcement of 

bis liability S145N3 

(b) In what cases his liability can be enforced 

m execution S 145 N 3 



(e) Whether "party" or 'representative of 
patty • within S 47 S 47 N 20 

- - F oe pe^aciMa of propeetf la Court — EsteaS of 
surety s liability 0 33 R 5 N 15 

For restitution of property 

(a) Liabilitj — Enforcement — Mode of — Execu 

tiou— On analogy of S 115— Inherent power 
S151N2 

(b) TaLen in execution of decree— Mode of en 

forcemeat of liability S 145 

Fulfilment of condition surety for— Imposed by 

order of Court— Mode of enforcing liability 

S 145 N C 

Liability of O 25 R 1 N 17, 0 41 B 5 N 12* 

(a) Failure to proceed against principal debtor 

(i) Whether failure to proceed agaiual 
principal debtor in the first instance 
IS a bar to proceed against the 
surety O 25 R 1 N 17 

(b) For costs of suit— Mode of enforcement 

0 25 R 1 N 17, 13 

(c) Enforcement ot 

(0 Against legal representative S 145 N 9 
(u) Application of proceeds S 145 N 7 
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Surely— Liability ol — Enlorcement of— (Co«i«J) 

(in) By loTteilvire — Powei ol Court to Older 
that moaey should be forfeited m 
favour of GovernnieDt S14SN7 

(iv) By suit 

(n) Enforcement of surety for ap- 
pearance of defendant in suit— 
^\ hetber suit lies O 33 It 3 K 1 
(b) Enlorcezncut, wbelberby execn- 
tiou or by separate suit 

S 47 N 0 . S 145 N 11 

(e) Security bond — Mode of enforce 

nieut— Suit, wholbcrlies 

S 55illl 

(d) Separate suit, wbetberliea 

S IISNS 

(f) Suit — By or against surety under 

Code — hen maintainaUo 

S 145X11 

(v) By summary procedure 

(<i) Inherent power of Court 

S115N6 

(b) Procedure — Whether applies to 
security bond taken out of Court 


S U6*’n'’| 

(il) Whether security bond must hare 
been filed S 145X10 

(vi) In oaocution 

(ii) Power of Court to refuse to en- 
force in execution 8 145 X 7 

(b] In what eases allowable 

S 145X3 

(c) Judgment debtor paying money 

out of Court to decree bolder — 
Ccccificate of payment not ob 
tamed— Effect— Whether Court 
execntiug against surety can 
recognise payment S 145 X 9 
id) Order enforcing or refusing to en 
force security — Whether appeal 
able S 145 X 13 

(r) Sale of property covered by secu- 
iitv bond by potcevdings in exo- 


S USX 11 

(/) Application for execution against 
— Limitation for S 145 N 13 
(fi) Surely, whether ** party to snit *’ 
for purposes of S 47. S 47 X 9 
(i) When permissible S 145 X S 

0) W'hether Court bound to enforce 
liability by execution S 145 X 7 

(l) M bother decree nm>t be first exe 

cutol against judgment debtor 

si45xa 

(0 Whether Iiabilit) of surety for 
guardian can be enforced in exe 
cution S 141 X9 

(m) AVbetber payment or adjustment 

out of Court cau be recognised 
0 31 B 2 X IG 


Surety — Liability of — Enforcement of— In execntioa 

— {pontd ) 

(ii) Whether permissible in cases not 
covered by S 145 S 141X7 
(o) Whether permissible when sarety 
13 not party to the proceeding 

S 111X7 

(vii)Modeof S 145 ; 0 25 R1 M3, 

0 32 R 0 X 3 , 0 34 R 14 N 4 . 

O 41 R 10 VIT 

(n) Absence of personal liability — 
Mode of enforcement of liabfiilj 
S145N8 

(6) Effect of giving securitj — Whe- 
ther decree holder bonnd to pro 
cced only against the prope^ 
ties specified in security bond 

S 145 X S 

(viii) For guardian- Liability of— Mode of 
enforcement S145X3 

fn) Surety for judgment debtor who 
IS released Irom arrest on his 
nudertaking to apply m 

Tcncj S 55X11. 12 

(6) Tor receiver — Mode of enforce- 
ment of security S 145 X 3 

(e) Surety pending Privy Cooucil 
peal 0 45 R 15X10 

(J) Surety — Under admiantratiOQ 
bond— Inability of— Mode of en 
forcement S 145 N 0 


of liability 

(e) Personal liability of surety S 145 X » 

(f) To male restitntion 

(i) S 144, whether applies to sureties^ 

(ii) Surety for restitution in c®*® 

tion pending appeal O 41 R 6 . 

(g) (MiserRnneoHs) , 

(i) Court refusing to proceed agii 
surety — Revision, N 12 

(ii) Custodian of moveable 

tached under O 21, R 43 wbothcf '» 
peiaou -ftho has “ taken the property 


in execution of ' 


(ui) I 


for such re deposit — 65 

(iv) Estoppel against disputing 9 

(v) ‘Has become bable s^j'^l 5 ^X 2 c 

Meaning of ,^evo 


(ix) Surety under adoilniatrst‘ 0 “^““ ^ 
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Surely— (Con/tJ). 

Pavmrnt of money, surety for 

(a) Payment by judgment-debtor surety lor — 

Death of judgment debtor whether dis 
charges surctv S145N9 

(b) Under order of CQurt“''Iodo of enfoiccment 

of liability S 145 


(b) tppeal from order enforcing security agamst 

him 041 R6N 10 I 

(c) To apply to executing Court — For cancella 

tiou of his bond S 145 N 11 

(d) To have sale 'et aside— By separate suit 

S 145 N 11 

(e) To interest on sums paid on behalf of prm 

cipal debtor S34S 10 

- — Suit bv oragainst 

(a) Suit bv surety to ncgatire his liability — 

'Maiutainability SllSKll 

(b) Suit by surety to set aaide sale 8 115 N 11 

(c) For party tosuit— Suretv seoling to getbu 

bond cancelled — Hcniedy — Whether he 
should file separatosuit S47N9 

(d) hether suit lies agaiuat surety S 115 N 11 

rolls) 

{a)SuietT after decree Enforcement of his 
liability 8 47 N3 

(b) Power to grant tune to before actual arrest 

of judgment debtor S 151 N 3 

(c) ben becomes party to suit S 145 N 11 

Tex 

— Imposition of— Illegal leey of tax — Cml suit, 
maintainabiUt} of S9K 50 53 

Taxing Officer 

See also Court fre—T/ixtn^ of/tcer 
—Powers of in regard to costs 

See Costs— Taxing offxeci poturs of 
Temple 

Suit relating to— CognizsLility by citil Court 

S9N19 

Temporary Court 

See Court — Temporar’J Court 
—Temporary injunction 

See Injunction —Temporary injutictton 

See also Debt-Tender 
—Cessation of mtercst on tender of debt 
isee Interest 

Refusal of — Whether groond for disallowing costs 

to successful plaintiQ S35N7 

—Requisites of valid tender S34N13 

Time 

—Computation of— Time fixed by decree fordoing 
certain act — Computation of time, mode of 

S 47 H 77 

Extension of — Court to which application for 

extension should be made S148N10 

(a) Illustrative ca<es 

(i) Fixed by Court m exercise of itsu- 

herent power in doing certain acts 

S148N5 

(ii) For application for leave to defend 

summary suit on Negotiable Instrn- 
ment S 37 B 2 N 7 


Time — Extension of — Court to which application for 
extenaion should bo made— Illustrative cases— 
{Contd ) 

(ill) For application for restoration of ap- 
peal dismissed for default 

O 41 R 19 NO 

(iv) For execution of commission for exa 
minatjon of witness O 20 R 7 N 1 


(tu) For filing written statement or addi- 
tional Written statement S llB N 5 
(\m)For fulfilment of term# imposed by 
order setting aside cx ^urfe decree as 
conditions for setting aside 

O D R 13N22 

(ix) Foe makiug deposit for setting aside 

execution sale 0 21 R 80 N 23 

(x) Porpayment of postage on process is 

sued under the Code S 148 N 5 

(xi) For payment of purchase money under 

execution sale 0 21 K 85 K 5 

(xii)For payment of sum directed as condi 
tioD for setting sside cx parte decree 
S14SN3 

(xml For supply of deficient stamp caper 

8 148 NO 

(xit)I^or return of commission foe oxamina 
tion or adjustment of accounts 

0 28 R 12 N 1 

(s\) One month s period for application to 
be declared lusoUent by judgment- 
debtor arrested and released— Whe* 
thcr time can be extended S a5 N 12 
(xvi) Time fixed by insolvency Court for ap- 
plying for discharge — Whether can 
be extended S 148 N 5 

(xvii) Time for deposit of costs of transmis 
Sion of records m Privy Council ap 
peel 0 45 R 7 N 7 

(xvui) Whether tune granted for production 
of letters Of Administration can be 
extended S 118 K 3 

(c) Implied extOQsioa 8 148 N 8 

(i) Order for, need sot be express 

S 149 N 3 

(u) Time fixed by Court — Whether express 

order la necessary for extension 

S 148N8 , O 7 R 11 N5 

(d) Power of 

(i) Discretion of Court — Superior Court, 
power of, to interfere with discretion 
S 148 N 0 

(ti) For doing acts allowed or prescribed by 
other acts— Power of Court S148N5 
(ill) Power of Court in cases not covered bv 
S 148 8 113 No 

(iv) Power of Court to enlarge tune fixed by 
it S 148 

(v) Power of Court to extend time fixed 

for doing act not allowed or prescribed 

hi- Tn-ti. C j t« V I 


(e) Stage at which time can be extended 

tO Extension of time after expiry of the 
period originally fixed — hether al 
lowable S143N7 
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Time — Eitensioaof — Court to whlcli &ppUcaiioii toe 
extension should be made — Stage at which time can 
be extended — [Contd ) 

(ii) Time hxed by order, whether can be ex- 


O 34 R 7 N 13 

(i) Order extending tune for payment ot 
money under such decree — Revisioa, 
whether lies S 115 N 12 

(ii) Time fixed by compromise decree in 
suit for redemption — Whether can be 
extended 0 34R8K7 

(ill) Tima fixed m consent decree whether 
can bo extended 8 148 N 3 

(h) Time fixed by decree 

See also Decree— T^me fixed by 
(i) Appeal from decree, effect of 

(а) Appealfilmgof — Whether extends 

time fixed for payment of mart* 
gage money under preliminary 
decree which is appealed against 
0 32 B 2 N 17 

(б) Extension of time fixed by lower 

Court s decree, by appellate 
decree S 38 N S 

(c) Enlargement of— Time fixed by 

decree — Appeal from decree— 
Whether and when operates to 
enlarge time O 34 B 5 N 18 

(d) Extension of— By appeal being 

filed S38N5.847N77 

(e) Extension of— By appellate Court 

varying decree and altering the 
period fixed by it 8 143 N 2 
if) Fixed by decree— Extension of— 


(0) For fulfilling condition subject to 

which decree is passed— Failure 
to apply for extension — When 
cocditiou IS not fulfilled within 
time fixed— Efiect S143N2 

{b) Time fixed bydecroafor possession 
conditional on payment of cex* 
tain amount within certain time 
0 34R7Nia,0S4B8N7 
(c) Time fixed by decree for specific 
performance of contract for per- 
forming condition to which 
decree subject, whether can be 
extended S 148 N 2 

(1) Whether time fixed by conditional 

decree for fulfilment of condi 


tain time S149N7 

(fi) Tima fixed by decree for payment 
of court fee subject to which the 

decree IS passed, whether can be 

extended S148N2 

(ir) llortgage, suit relating to decree in 
(a) Redemption, decree for 

0 34E7N13,0 34BSN7 


Time— Extension of— Court to which application for 
extension should be made — Time fixed by decree- 
Mortgage, suit relating to, decree m — Redemption, 
decree for — [Contd ) 

(i) Applicability of S 148 

0 34R7N13 
(») Time fixed by decree— Pre 
limmary decree — For re 
demption of mortgage— 
Extension of time fixed by 
decree for payment of mort 
gage money O 31 B 7 
(in) Whether time fixed br 
decree for redemption of 
mortgage can be extended 
S143N2 

(&) [Miscellaneous) 

(i) Application for, to which 
Court to be made — Exten 
Sion of time fixed by pre 
liminary decree in mort 
gage suit O 31 B 8 N 7 
(ti) Time fixed by decree— Time 
fixed by preliminary mort 
gage decree 0 34B2N18 
(ill) Time fixed by decree— Time 
for payment under prehmi 
nary decree m mortgage 
suit, extension of tims 

0 34 R a N 5 
(iv) Time fixed by decree— 1^®® 
for redemption if cso oe 
extended by exeeuttng 
Court 8 38 N 8 

(i) Whether time fixed hy®y*, 
gage decree can be extendad 
S14SN2 


(v) Pre emption decree 

(a) For payment of purchase moo®? 

under pre emotion decree 

osobun; 

(6) Whether tune fixed for payment 
under pre emption decree can be 
extended S 143 N 2 

(ii) [Miscellaneous) 

fo) For payment under decree . 

(b) Time fixed by decree, by exeentmS 

Court — Whether legal , ,, 

S 143 Nil 

(c) Time fixed by decree— Decree 

specific performance S 152 ^ 

[d] Time fixed by decree — Whetnc 

can be extended SllSNl"* 

S148N2 

(e) Whether time granted by 

for production of successio 
certificate, subject to whi® 

decree has been passed, whetn 
can be extended S 143 N 

(i\ Time fixed by law , 

(i) Whether can be extended 8 142 ** 
(lij Whether period fixed by y 

Act can be extended 8 143 - . 

(ill) Whether period fixed by Oudh , 

Practice B 13 for deposit of pr'“‘w f 
charges can be extended .»n 

(iv) Whether period fixed by S 55 (41 

be extended Slin* 

(v) Whether tune fixed by 0 21, B 9 a c 

b..«teodea SUSHI 



GENERAii Index 


3S59 


ime— Estcn&ion of— Court to ^\Li(h apphcatioo for 
extension should be made — Time fixed by iaw— 
[ConiJ ) 

(\i) hether time fixed under R 40 of the 
Itombay High Court Appellate S de 
Rules can be extended S 14S K 1 
(;} Time fixed by order 

(i) Extension of time fixed by order of 
Court— Power of Court to extend 

S148 

(») iDbcrenl power— Patiod fixed b> Court 
to do an act id the cxcrcico of its id 
hcreni power — Lxtcn»lon of time 

S US N 5 I 

fill) Whether tune fixixl for representing 
plaint by order returning it for pre 
scntation to proper Court can be ex 
tended S 143 N 2 

(L) Time for amendment of pleadings etc for 
amendment of applic tion for exccntion 
memo of appeal and plmdmgs S 148 K S 
(1) Time lor correcting ralustion 

(Oior correcting under raluation of | 
plaint 0 ^ R 11 N 5 

(ii) Of suit S 148 E 5 I 

(m) Tune for filing doeumci ts S 09 \ 5 ' 


—W bother can bo eatcuded SU8K5 

(it) Whether lime under 0 45 B 7 for 
security and deposit lo Council 


be extended— W holhcr it can be ex 
tended after rejection of apjeal lot 
failure to give secority O41KI0N11 
(d) Expiry of time Tied during vacaUon— 
T-n *_T TYi« f«i- furmshinc secnritT 


c - Bch2P9N3 

(i) Power of Court S ^ ® 

(q) Time for paying court fee _ 

S 149 0 7 R 11 N 5 
(i) After passing of decree— Revision if lies 
^ ^ S 115 N 10 

(ii) Cases in which Court Is bound to give 
time S149N5 

(ill) Extension need not be express^ ^ ^ 

(it) Payment beyond 3 

(v) Right of pUmtifl lor time to pay conrt 

fee 0 7 R 11 N 5 

(vi) Time allowed for payment of additional 

court fee, whether can be 2 

(mi) Time extended by admission Court 
for payment of court foes— Question 

whether can be raised at hearing 


Time — Extension of— Court to which application for 
extension should be made— Time for paying court 
fee— (CoKfd) 

(tui) Whether appellant entitled to exten 
Sion of time for payment of deficient 
court fee on appeal O 7 B 11 '4 6 
(r) Time for payment of costs subject to which 
order is passed 

(i) Enlargement of time for payment of 
costs ordered to be pa d as condi 
tion of withdrawal of suit with liberty 
to bring fresh suit 0 23 R 1 N 31 
(u) For payment of costs 

(a) As condition of remand of appeal 

S 148 N 5 

(b) Subject to which appeal IS restored 

to file S 143 Ns 

(c) Subject to which application for 

review dismissed for default is 
ordered to be restored S 148 N 5 

(d) Subject to which suit is allowed 

to be withdrawn with liberty to 
sue again S 148 X 2 

(c) Subject to which suit is allowed 
to bo withdrawn S 143 N 5 
(m) Whether time for payment of costs 
directed as condition of restoration of 
suit can be extended S 148 N 3 

—Fixing of 

(a) For doing act prescribed 01 allowed bj Cods 

S 148 N 5 

(b) For filing additional jlesd ngs by parties 

05R9 

ici For payment of Court fees 0 0 R 2 N 1 

(d) For payment of process fees OOR3N3 

(e) Power of Court to grant time 0 1? R 1 
(I) Grant o! — For doing act necessary for fur 

ther progress of suit— Failure to do the act 
— Effect— Procedure 0 17 R 3 


—Effect ”” O 17 R 3 N 1 

Tort 

Sfe also De/anaiion 

—CiTiI Wrong — What constitutes S 19 N 2 

■ Joint tort feasors 

(a) Joinder of in suit 

See Parties— J oinder o/ 

(b) Suit against— Death of one of the defen 

dants—Continuance of suit against the 
others 0 22 R 2 N 3 

(o' Contribation right Co between S 0 ^ 31 
(d) luability— Nature of O 22 R 4 22* 


wrong b J N 41 

— Haliciona prosecution 

See Malicious prosecution 
Snit on — Necessary and proper patties 

01 RION 21 

Smt for damages for— Sunml of right of action 

to legal representatives 0 22 11 1 N 7 

Salt for damages for— Teriitoral jurisdiction b Ij 

Tout 

iSre ’’ ’ proctilioiirr — Tout. 
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Time — ExtCDsiOD of— Coart to which applic&tton for 
extCDsion should be made — Stage at which time can 
be extended — {Cojifd } 

(ii) Time fixed by order whether can be ei 


0 94 R 7 N 13 

(i) Order extending time for payment of 
money under such decree — Re-vision 
whether lies S115N12 

(ii) Time fixed by compromise decree in 
suit for redemption — Whether can be 
extended 0 34R8K7 

(ill) Tima fixed in consent decree whether 
can be extended 8 148 N 3 

(h) Time fixed by decree 

See also Deorce—Tn i« fixed by 

(i) Appeal from decree efiect of 

(fl) Appeal filing of — Whether extends 
tune fixed for payment of mo t 
gage money under preliminary 
decree which is appealed against 
0 32 B 2 N 17 
(6) Extension of time fixed by lower 
Court s decree by appellate 
decree S 38 K 5 

(c) Enlargement of— Time fixed by 

decree — Appeal from decree— 
Whether and when operates to 
enlarge time 0 34 B 5 N 18 

(d) Extension of— By appeal being 

filed S39N5 8 47 N 77 

(e) Extension of— By appellate Court 

Tarying decree and altering the 
period fixed by it S 143 S 2 
(/) Fixed by decree — Extension of— 
In case of appeal S48N10 
(^) Whether filing of appeal entitles 
party to extension of time fixed 
by lo ve: Court 8 decree S148N9 

(ii) Conditional decree 

(a) For fulfilling condition subject to 

which decree is passed — Failure 
to apply for extension — When 
condition is not fulfilled within 
time fixed— Eflect S148N2 

(b) Time fixed bydectoefor possession 

coaditioTLal ou payment of cei 
tain amount within certain time 
0 34B7NJ8 0 34 B8N7 

(c) Time fixed by decree for specific 

performance of contract for per 
forming condition to which 
decree subject whether can be 
extended S 148 N 2 

(d) Whether time fixed by conditional 

decree for fulfilment of condi 
tion can be extended S 148 K 2 
(lii) Court fee time fixed for payment of 

(a) hor payment of court fee directed 

to be paid by decree within cer 
tain time S 149 34 7 

(b) Time fixed by decree for payment 

of court fee subject to which the 
decreeis passed whether can be 
extended S148N2 

(it) llortgage suit relating to decree in 
(o) Redemption decree for 

0 3iB7R13 0 34H8K7 


Time — Extension of — Court to which application for 
extension should be made — Time fixed by decree- 
Mortgage suit relating to decree la — Redemption 
decree for— (Confti ) 

(i) Applicability of S 148 

O 34 R 7 N 13 
(«) Time fixed by decree— Pre 
limmary decree— For re 
demption of mortgage— 
Extension of time fixed by 
decree for payment of mort 
gage money 0 34RT 

(ui) Whether time fixed by 
decree for redemption of 
mortgage can be extended 
S113N2 

(b) liltscellaneous] 

(t) Application for to which 
Court to be made— Esten 
sion of time fixed by pre 
limmary decree in mort 
gage suit 0 34 R 6 N T 
(it) Time fixed by decree— Time 
fixed by ptehminsry moit 
gage decree 0 34 B 2 N 18 
(ill) Time fixed by decree— Time 
for payment under pcclimi 
nary decree in mortgage 
suit extension of (ima 

0 34B3l^S 
(iv) Time fixed by decree— Time 
for redemption if can be 
extended by executing 
Court 8 38 N S 

(t) Whether time fixed bymoit 
sage decree can be oxtonded 
S148N2 


<t) Pre emption decree 

(o) rot payment of purchase money 
under pre emptmn decree 

oaoBuN" 
(b) Whether tuna fixed for paym®nt 
under pre emption decree can be 
extended S14BN- 

(ti) (iltscellaneous) 

fa) For payment under decree 

(b) Time fixed by decree by executing 

Court — Whether legal 

S 148 Nil 

(c) Time fixed by decree— Decree lo^ 

specific performance S 152 ^ a 
Id) Time fixed by decree — Whether 
can be extended S 115 N 10 

S148N2 

(e) Whether time granted by decree 

for production of succession 

certificate subject to which 
decree has been passed '^bether 
can be extended S 148 * 

(i) Time fixed by law „ , rr i 

(ij Whether can be extended S 149 r* 

(u) Whether period fixed by 

Act can be extended '.,f 

(lu) Whether period fixed by Oudh " 

Practice E 13 for deposit of 
charges canbo extended S l*^ 

(it) Whether period fixed by S-55 (^® , 
be extended h l43 > l 

(v) Whether time fixed by 0 21, B- 

be.il.oM SU3H1 
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Time— Ext«n&iCD of— Court to rrhuh application for 
extesrioo should ba made — Time fixed by Ian — 
(Cenfd ) ’ 

(ti) Vi'hether time fixed quder R 40 of the 
Bombay Iligb Court Appellate Side 
Rules can be extended S X4S N 1 
(j) Time fixed by order 

(i) Extension of time fixed by order of 

Court— Poner of Ceurt to extend 

1 Slid 

(ii) Inherent power — Poriod fixed by Court 

to do an act in the exercise of its in* 
herent power— Extension of time 

S S148N5 

lui) Whether time fixod for re-prescnting 
plaint by order tcmming it for pre- 
sentation to proper Conrt can be ex- 
tended S149N2 

(t) Time for amendment ol pleadings, etc . for 
amendment of application for execution, 
memo of appeal aud pl«sdinga S 143 N S 
(1) Time lor correcting laluition 

(i) Tor correcting under laliiation of 
plaint O 7 R 11 N 5 

(ii) 01 suit S143Kfi 


perly ” ' 0 3SRfiMO 

(ill) Time '(or gniag security under S 17 of 
iLo Prorincial Snail Cause Courts Act 
— W hetber can Le extouded S14dN5 

(it) NVhelber time under 0 45, R 7 for 
security and deposit in PtiTf Council 


Time— Extension of — Court to which application for 
extension should be made— Time for paying court 
fee— (Coitfd) 

(Till) Whether appellant entitled to exten 
Sion of time for payment of deficient 
court fee on appeal 0 7 B 11 N 6 
(t) Tima for payment of costs subject to which 
order is passed 

(i) Enlargement of time for payment of 

costs ordered to be paid as condi 
tiOD of withdrawal of suit with liberty 
to bring fresh suit 0 23 R 1 N 31 

(ii) For payment of costs 

(a) As condition of remand of appeal 
S148N5 

(5) Subject to which appeal is restored 
to file S113N5 

(c) Subject to which application for 

renew dismissed for default is 
ordered to be restored S14SN5 

(d) Subject to which suit is allowed 

to bo withdrawn with liberty to 
BUB again S148N2 

(c) Subject to which suit is allowed 
to DO withdrawn S 148 N 5 
(ill) Whether time for payment of costs 
directed as condition of restoration of 
suit can be extended S 14S N 2 

— Fuin* of 

(aj For doing act proscribed or allowed by Code 
S 143 N 5 

(b) For fihug additional pleadings by parties 

0 8 R 9 

Id For payment of Court fees 0 9 B 2 N 1 

(d) For payment of process fees 0 9 K 2 N 3 

(e) Power of Court to grant time 0 17 B 1 

({) Grant of— For doing act necessary for fur- 
ther progress of suit— Failure to do the act 
— Lffecl— Procedure 0 17 R 3 


be extendi— ifcther it can ie ex- 


(P)! .. 

Sch 2 P 8 3 

(0 Power of Court S 149 3 

(q) Time for paying court fee 

S 149, 0 7B11 N6 
(i) After passiDBof decree— Berfsion, if lies 
8115N10 

(u) Cases in which Court Is bound to give 
time S 149 N 5 

(ill) Extension need not be express 

S149N3 

(iv) Payment beyond limitation— Eflec^^ ^ 


court fee. whether can be extended 

S14$N2 

(tu) Time extended by admission Conrt 
for payment of court fees— Question, 
whether can bo raised at heating 

S 149 N 12 


deciding suit before such time has expired 
—Effect 0 17 R 3 N 1 

Tort 

See also De/aination 

Civil Wrong — What constitutes S 19 N 2 

- -Joint tort feasors 

(a) Joinder of in suit 

See . Parties— Joinder of 

(b) Suit against — Death of one of the defen 

dants — Continuance of suit against the 
others 0 22 R 2 N 3 

(c' Coatiibution, right to between S 9 N 31 
(d) LiabiUtj— Nature of O 22 B 4 N 22* 

^Malicious civil suit— Institution of, whether gives 

rise to suit for damages S 95 N 13 

—Malicious proceeding Civil suit filing of, without 
leasonableand probable cause, whether actionable 
wiong S 9 N 41 

Malicioua prosecution 

5e« Mafieiour prosecution 
—Suit on— Necessary and propensities 


Tout 

See . Legal proetitioner— ! 
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Trade Mark 

— — Infringement of— Suit for damages for — Contents 
of plaint 0 6 B 4 K 4 

■Infiingoment of, injunction lestriining 

O 39 B 2 N 4 

Whether right IS property S9N17 

Transfer 

—Case transfer of 

See Oase-^Trans/cr of 
Trespasser 

'■■Liability of— Nature of— Liability is for damages 
and not to account 0 20 B 16 N 2 

—Right of — To apply for setting aside esecntion 
sale by deposit O 21 B 89 N 15 

Whether can sue for ctopa sown by him 

07B1NC 

Trial 

See also HearxtiQ 

Part heard case — Power to adjourn 0 17 B 1 N 7 

To go on from day to day O 17 B 1 N 7 

Trust 

-—Beneficiary— Right of to sue trustee for benefit 
obtained by latter by suit 0 dl B I N 2 Pt 9 
— CoDstructire trust— ‘'leaning of S 92 N 5 

— — Court Power of— Patty to suit admitting that be 
holds certain properly as trustee of another 
party— Court power of to direct pajmeat or 
delnery of it into Court O3JB10 

>S 


S92N21 

—Property aestedintrustee-Eencflcial owner whe 
ther can sue third party m respect of such pro 
perty 0 31B1NIFN2 

—Resulting trust— Whether mere expectancy or 
contiugeocy S CO N 21 

—Suit relating to— W hether of small cause nature 
S102N17 

—Trustee de son tort — Who is S 92 N 5 

Trustee 

Official trustee 


0 31R1 

(c) Omission to a»k for certain relief — Whether 

tdaocate General can sue for that relief 
subsequently O 2 B 2 N 21 

(d) Relating to mortgage of trust property, 

beneficiary whether and when necessary 
patty O 34 B 1 N 7 

U) Representation by trustee of persons inter 
Sated in the suit property O 31 B 1 N 1 
(f) Trustees executors or administrators— 
Necessary parties O 31 K 1 

— (Ifiseriia icons) 

(a) Co trustee — Suit by — Necessary parties 

O 1 B 10 N 13 

(b) Decree against — Binding effect on benefi 

Claries O 3l B 1 N 1* 

(c) Decree in favnur of — Right of beneficial 

owner— Proof of recoiery of benefit under 


0 39 BIO 


0 31 R II N 2 
S81N7 


Trustee — (iltscellineous) — (Coufd ) 

(e) Liability of — Whether personal 

i O40R1N33 

(i) Inability of, to make restitution on decree 
obtained by him as trustee against third 
persons being reversed in appeal 

SUiNlG 

(g}Remoial of — Proceedings for — Under S 74 
of Trusts tet— Whether receiver can be 
appointed in such proceedings 0 40 B 1 N 3 

(h) Right of beneficial owner — To sue in respect 

of trust property 0 31 R 1 N 1* 

(i) Several trustees — Whether and when all 

should be joined in suit concerning such 
properly O 31 R 2 

Trusts Act 

—Order under refusing to remove trustee not fie 
cree S 2 (2) N 5 

S 34— Opinion of Court under, whether amounts 

to decree S 2 (2) N 6 

Umpire 

See irbilratton 
Usage 

See Cittlom 
Usurious Loans Act 
-S 3— Efiect of 
Vakalatnama 

Sec also Legal Pracliltoner 
Authority under « „ « i 

(a) Duration of authority of vakil 0 8 B » 

(b) Extent of 0 3B4 

(c) Power to enter into oompremisa 0 3 R 4 7 

(d) Termination of 0 3 R 4 N 10 17 

Consolidated appeals 

(a) Consolidation of suits and appeals-* Whewier 

one vibalat is enough 0 41 B 1 2^ ® 

(b) Number of vakalats to be filed S 151 1* • 

—Contents . , , , 

(a) Name of vakil— Omission of m 'aLalat 

Efiect i 

(b) Omission of date— Efiect 0 3B2N^ 

(c) Omission of pleader s name in « 

Efiect of i 4 .nt 

(d) pleader s name omission of 5 

-Pow.r ol Cootl S 151 S » . S 153 » f 

(.) Es.=at..l, 0 3 mull 

—Defects n -i n 4 N U 

W Efiect , 0 * Vjl 

(b) Effect — Presentation of appeal by va 
having such defective vaLalatnama 3 

—Fee for _ . « <iqK 8 

(a) Liability of pUintiff in pauper suit U a^i " 

*'*(a)l)misBioa to file with memo 

Effect 0 41«A-i^ 

—Fresh lakalat wiiothef 

(a) Pleader appearance of appo^^r*” „llir 

fresh vakalat necessary for pleader ap^ 
mg in appeal ° 

(b) Eetnm of plaint for preseiitation t<» n 

Court— Whether fresh TaLalat necessary 
latter Court Such 

(c) Vakalat filed in pauper 

petition subsequently converted into 
Whether fresh vakalat is j n 17 

(a)\akalat necessary for N lo- 
cution proceedings 021 1110^2 
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Vakklatnkma — Fresh VaValat — (Ci;) 

f ' ’ ' ' • ■ ■ to 


(g) Whether necessary fornductmg case 
alter remaod O 41 R 23 K 32 


(h) Whether necc'sary for icstion for rci 

tonng suit dismissed for qU O 9 R 9 N 1 

(i) Whether nece-ssry for ilication to set 

aside fx I atlf decree O 9 R 13 N 14 
- '•Illiterate partv rakaUt bv 

(a) Explanation of content) him— Rale re 
quiring sneh expIanatiiW hetber infra 
t.rcs 03B4N2 

Sepaiat* aakalats 

(a) Several appeals £]ei agsitsame judgment 
— Necessity lor separate alats 

0 41 R 1 N 15 

Signature bv patty 

(a) tb‘cnco of— Effect— Rrcation of npjcal 

hv vakil— kahditv 041B1N13 

(b) tiler liraitalion— Lfcet O 3 R 2 N 2 

(e) Manner of signing 03 R4 

|d) W ho to sign— Personal usUnt, whether 

can sign vakalat purpesd to bo executed 
by Collector 0 27U2M 

—Two persons \akalat lu favou. 

la) Execution of vakalat ettvour oI two 
retiODB— kcccptanco — Present 

atiOD of appeal by uh&fS b« made 

041R1N3 

W hen may be dtspenstl with O 3 U 4 N It 


WilMCouftf ) 

——Executor — Position of as legal representative of 
deceased testator 0 22 It 3 N 10 

Executor— Propertj In possession of— Whether 

receiver can be appointed in respect of such pro 
petty 0 40 B 1 N 1C 

Probate ptocecdings—Comptomise of 

Preamble N 2 

—Whit property can ha devised b> will— Property 
under attachment, whether can bo devised 

S Cl N 10 

—When probata necessary lu the case of wills by 
iliudus 0 7 R 4 K 5 

Withdrawal 

Appeal, withdrawal of 

22N17 
11 N3 

sedod ’ 'S^IS^NO 

(iv) Whether party withdrawing can subse 
quently continue proceeding m bis 
capacity as person claiming under 
4CN 3 
NUl 
t9N4 

, - - R 1 N 3 

(a) Stage at which it cau be withdrawn— Notice 
to respondent 0 41 B 9 K 4 

(0 Whothor lower Court s decree is merged m 
appellate decree S148N9 

(g) Whether lower Court’s decree euperseded 

SSSN5 

—Costs ou withdrawal of suit or appeal 

hre Costs— II iffidfniinl o/suif, costs ou, 


6C0N5 

—Sale of immoveable proi^rtT"^*^®' * charge for 
unpaid purchase moncT— NiS* 

0 34 BI5N4 

Vaslad Temainder 

Whether can be attached ®tily 

ettaehed la execution SOONC, 21 

V.ll.ge Court 

Applicability cf Civil 1‘ 0 « Munsill'a 

Court I'teamblo N 2 

Whether rule against ipLh«I of claims and 

,,, rehtUapthei * 0 2B2N3G 

Village headman 

— -W hether public officer S 2 (17) Notes 

Village Mii'<i ff 

■ , S15N4 

• . S15X4 

. . suits cognis 

Vrittr** Mnnsifl s Cewt S 15 N 4 

-—Salt relating to— Maintain .'u'f S 9 N 25 

Waiver 

——Of benefit of prohibition alienation of 
attached proi ertr S C4 N 16 

Of plea S 11 N 6 

Of privilege by Prince or Chief agafnsthim 

^ 9 86 N 7 

-—Proof of a 64 N 1C 

Will 

See alto Executor , 

Prcibale 

Construction of— Suit for— Cosl* S 35 N 18 

Executor— t ailuta to take act EWbate— Effect of 

decree against executor B62N7 


Sch 2 P 1 N 15 

Suit, withdrawal of 0 23 R 1 

(a) Appellate Court, power of, to allow 

O 23 R 1 N 11 

(i) When pUintill respondent may be 
allowed to withdravr suit 

0 23 R 1 N 13 

(b) Application for 

(i) Whethei can itself ha wiUidtawn 

O 23 R I N 16 

(c) Bar to fresh suit 

(i) In what cases applies SUN 123 

(ii) Scone and extent of bar 

O 23 R 1 N 82, 33. 34 
(ill) Under O 2, B 2, whether applies 

0 2 R 2N10 


suit— W hether operates as withdrawal 
against them and precludes fresh suit 
0 23 R 1 N 21 

(II) Several defendants 0 23 R 1 N 21 
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Withdrawal — Suit, withdrawal of — In eaaes where 
there are several parties— (Conld ) 


suit 03 B 427 6 

(ii) ^YIthdrawal of suit bj vaVil 

O 33 R 1 N 20 

(g) Minor, suit on behalf of O 23 R 1 K 17 

0) Leave of Court oecessity for 8 147 2 ^ 4 

(h) Part of claim 

(i)5uit concerning properties situated m 
diflcrcntinrisdictioas — EDect S17N7 

(i) Partition suit 

( 1 ) Consent of other parties, necessity for 
O23R1N10* 

{]) Pauper, suit by 0 23 R 1 N 13 

(k] Permission for, effect of 

{i} Oil pvw,.- sgssiiist pls^si^S in- lae- 
aishing security for costs O 25 R 2 

(l) Pcj jwdica/a 

( I ) Withdrawal of suit without periuis 

Sion to bring fresh suit •— Whether 
operates as res judicala 

SUN 123. 128 

( II ) Withdrawal, whether operates as rtt 

judicata SllNioi 

(m) Bevision 

( 1 ) Liberty to bring fresh suit — Grant 
of leave or refusal of leave— Whether 

® »»s >7^^ 


0 23 B 1 If 33 

( 0 ) Stage at which withdrawal may be allowed 
S115N10 , 0 23 BIN 10 


draw suit * * O 23 B 1 If 12 

(ill) Withdrawal in appeal 

023B2 N12. 13* 

(p) ilh libertj to sue again O 23 R 1 

( 1 ) Application, whether necessary 

O 23 B 1 N 27 

(li) Conditional granting of permission 

(a) Condition as to payment of costs 
within certain time — Whether 
time can be extended 

S 148 N 2. 5 
(2i) Condition of paying costs within 
certain time— Non compliancy— 
ESect 0 23B1N31 

(in) Effect of O 23 B 1 N 23. 27 

(d) Suit, whether pending S 10 If S 

(iv) Erroneous order granting permissioii 

(<i) Effect O 23 B 1 N 36 

(v) Grounds for granting permission 

O 23 B 1 N 25, 26, 30 
(a) Deficiency m court fee not paid — 1 
Permission to withdraw smt, I 
whether can be granted 

O 23 B 1 N 2 

(vi) Permission, whether can be questioned 

bv Court trying subsequent suit 

O 23 B 1 N 36 


Withdrawal 

sue again— ( I 

(vii) ^isceffancous) 


'■Mit, withdrawal of — With libertv to 

•'Qd) 


( 1 ) Porm of permission 
I O 23 B 1 N 23 

|i) Limitation applicable to new suit 
0 23B2N 1 
(s) Notice to other side before grant 
iDg permission 0 23 B 1 N 27 
(d) Reversal of order granting per- 
mission— Effect O 23 B 1 N 37 

{(] Whether permission can be un 
plied O 23 R 1 N 23 

(q) Witheat permission of Court— Effect 

I 0 23 R 1 N 35 

(r) (Mt'cilflseous) 

( 1 ) Applicability of provisions as to 

I 0 23ElN2to9’ 

(u; Application for withdrawal of salt 
[made — When does suit cease to exist 
tin eya of the law 0 23 B 1 H 2 

(III/ rcriB of— rmp/ied wifidrawaf 

f O 23 B 1 N 10 


Sch 2 P 17 N 3 

i»iii AV,in,-l nf rule 0 23 B 1 N 2 


- Whether ret 


—Suit, _ j , 

) L P (Cal) Cl 13 and iioie* 

Suit or other proceeding — Authority of legal 
practitioner 

Set Zi-m! ?Tactxtioner~‘AuthDTilyD! 
—Suitor otbet proceeding — Eflect— Wkat 
judxcala | < 

See lies judicsta 
Witness I , 

See £t»(lMce“7V^i<Keis 

Woman ] 

—•Examination on commission — Whether she can 
decline to be examined at anyplace 
that of her own choice . . » S q 

' — Exemption from arrest S 66 N 1 S S ISs Xf 

See also Ur rest _ , 

-Exemption ^f—From personal N 2 

^ lamtidis ex- 

S56N1 

.. arried woman 

with restraint on alienation — 
of such property rto«TiiK 9 

Suit by— Security for costs O 25 B 

Workmen s Compensation Act aortir22 

Appeal under— Procedure , ,„hcr«nt 

Commissiooet under —^Whether 


, jwer under S 151 of the Code 
Word* and Phrases 
—Abuse of process of Court 

AcL”p^rpotting to be done by public ®erva^y» 


S151N5 

S144N3 


Acting illegally ox ' 

the exercise of yunsdictfcu 
—Actionable wroog 

— ■ Administration 

' Affecting the decision of the case 

— “ Affidavit I > 

^Agriculturists— Meaning of 

—Allen enemy 


^J15N12 

S12N2 

0 20 B 13 N 2 

S205N6 
S 139 N 2 
S 6 ONIO 
S83 



Ge>ebal Index 


35G3 


Word* «nd Pbr*»e»— {Conri) 

-—Appeal allowed with costs S 35 N 39 

Appeal dismissed appellant torasts S35N39 

Appellate Court 

Appeal under CitiI ProceduteU 

Application lor eiecut on 
■ Artisan 

Assets 

Banlers bool 

Benefits to arise out of land 

Between parties to suit 

— Bonds 


omissions 

-Collatcrallv or incidentally d 
-C onsent decree 


S23N2 
S 9GN 3 
S iSN 4 7 
SCON 9 
S-3N 1 
0 7 R 17 N 1 
SIGN 4 
S17N4 5 
'3(19) and Notes 
20 N 8 to 10 
S 20 N 14 
Sue M- 
. set 

S146N8 
iMj mistalcs or 
S 152N 3 
le SUN 13 
S96N 15 


Court ceating to cxi«t 

— Conti executing decree 

Court olcinl jurisdiction 

—Court which passed decree 
^—Debenture 
Debenture stock 


S3i N4 
S 4" N 74 
SUING 

S 1(19) and Notes 
S 3 1191 and liolos 


— Ui»cotcfy 

—— District I 

— ““Of"' 
““■Dwelling house 

Lstate 

Execution 

rifst hearing 
I ormcr suit 
Illegality 

Insnlhcient grounds 

— Jalkar 
—Judge who passed decree 
—Judgment m periona^, 
—Judgment ju rc«i 
— Jurisdiction I 

— Jus lerlti 

— Labourer ^ 

— Lawful meaning of 
— Legal practitioner 

— JIalice 

— Hark 

— Material proposition 
— Material questions meaning of 


I Words and Phrases— (Co ifd ) 

I Matters in controversy in suit S 2 (2) N G 

Matter m question 0 11 R 12 Ij N 11 

Mixed question of fvet and law— Meaning of 

,, Ss 100 A, 101 N 23 

^Monoy S 31 N 2 

Money payable under decree 0 21 R 2 N 3 

Office S 9 N 35 

Opposite parties 0 11 R i »J n 

■ Order g ^ m ji 

Ordinary jurisdiction L P (Cal) Cl 12 N i 

Original petition— Meaning of S 141 N 2 

OnginatiDg summons SioavT 

S47nJ 

Pact os to suit for purpose of execution 8 47 
, Partition a vr 

I ofSfaVl 

I Person— Meaning Of 0 33 R IN in 

• Persons claiming under parties to suit 

r.. . s 11 N 48 to 53 

I Pica m confession and avoidance Oanown 

Pltiotdemu.tsr Ojjf.lSf 

I losassio" S„h5 

I —lovers SlOTNift 

Preliminary point meaning of 0 4lB23N3[nr 

— Prescribed a « /{A 

'Presentation 0 4 B i w 7 

- Private transfer gg, 

■Proc<d«r. B, loo loi j, 

•Proceedings opposed to natural juelice— Instances 
8 14 R 16 


OllRlNl 
S2(4) 
S3(20]and Notes 
b20N3 
SC2 N3 
S54N 3 
S3CN3 
08B 1 N 3 
911 N 20 
8 115 N 13 
SIGN 4 
0 39 H 2 N 4 
S95N4 
S11SN5 
Oil BlNl 
SIGN 4 
O 47 R 2N9 
SUN 68 
8 11 NC8 
b 115 N 9et seg 
S 11 N 43 
SC0N20 
SIGN 4 
O 23 R 3 N 8 
O 3 R 4N 3 
S 95 N 13 
S2(20) 
014 R1 
O 11 R GN5 


—I ropertf 

•^—Questions IDS olved in si 
Quest on of fact 

Question of Law 

•>— KepresenUtive suit 
—Res dos 
— RcsiQ lice 
—Bight to sue 
— Room 
Rules 

bhate in Corporation 

S gnad 

. Sjec 6c move ble 

Stamp— Meaning of 

ato k 

- Subjects in d spute 
Succesilul party m s 


—Suit for money 

—Suit for reco ctv of immo\ esUo proper ; 


> vON 4 

t „OiniON30 

St 100 101 N 23 
Sa 100 101 N 23 

B10N5 82?Hn“ 
S 20 0 5 H 9 
0 22111273 
S3(18) Bi“h| 
SlIlSJ 

" Si '7 

"f - 

iPICu”', - ^ 

SlSNjj,/;;’ 

, Dron>~ ^ - >-72 


or country vugi 
in public 
• Wrong person 
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Worship 

Right of — Interference with, injunctioa lestrain- 

« n 2 N 4 
22 

S 9 N 43 

Writ 

Of/K«/acias O 21 R GIN 6* 

Written Statement 
Additional written statement 

(a) Filing of — After period fixed — Effect 

08B9N1 

(b) Not to set up new or inconsiatent case 

08B9N1 

(c) Power of Court to require written statement 

o' additional written statemcntfroni parties 
and fix time for presenting the same 0 8 R 9 
Construction of 

[a) Denial of l>nowledge of fact whether amounts 

to denial of fact O 8 B 5 N 2 

(b) In written statement that particular allega 

ticn in plaint is not admitted is denial 

09BoN2 

-^Contents of 0 8B2 

(a) Denial of plaint allegations — Failure to 

deny— Effect 08B3N2 

(b) Denial of plaint allegations— Hod« of 

08B3N1 08B5N1.2 
(e) Denial of plaint allegations — Not to be 
OTasire 08 B 4 

(d) Denial specifically or by necessary loplica 

tions, absence of — Effect 0 8 B 5 

(e) Distinct grounds of defence of set o8 to be 

separately and distinctly stated 0 8 R 7 
(0 Duty o! defeudaots to parCicularise all pomU 
08B2N1 

(g) Particulars of set off claimed by defendant 

08RG 

(h) Spociflcatiou of reliefs claimed by defendant 

07R7 

(i) Whether defendant can plead ground of 

defence which has arisen after institution 
of suit 0 8 B 8 

Court fee 

(a) Claim of set off OBBGNli 

(b) Whether liable to O 8 B 1 N 4 

Denial m 

(a) Damages — Claim for — Denial in written 

statement— ^lode of O 8 B 3 N 2 

(b) Need not be specific as to claim for damages 

0 8 B3N 2 

h allure to file 

(a) Effect — Procedure O 9 B 6 N 1 

(b) Effect — \\ hetber Court absolred from en 

tcring into merits of case S 115 N 12 

(c) Effect — \Ahether judgment can be pro 

nounced against party failing O 8 B 10 N 1 



Written Stateneet — Failure to file— (Coiifd ) 

file — Effect — Whether Court can 
defence 0 8 B 10 N 1 

statement filed — Whether issue 
0 14 R 1 N 2 
he — Failure to comply with order 
— Whiilpr defence can be struck' out 

0 U R 21 N I 
hurt can proceed ex pnrte merely 


W lltbi 


w jh rjijisition — Judgment against de 
fa iltinmrty— Order pronouncing or re 
fi in" lio pronounce such judgment— 
! 8 R 10 N 2 

to file — 
8 B ION 1 


— Pilmg of 1 
(a) Court « 


08R1 

« ch can call for written statement 
— Whet er appellate Court cancall for it 
t , 0 8 R 1 N 1 

(b) Effect— Vhethcr ex parte ioeietf can le 

palled ’ 0 " B 13 N 1 

(c) Time fixi for— Extension of time S 143 N 5 

(d) Tims for -Bight of defendant to gnen 

time 0 8 H I IH 1 

(e) Whither nspection of plaintiffs document 

ta talor. 

(f) Whi tberljeadings can be sobmitted^su^e^ 


“tobefiUfiij , , 

—If can be leijuiria to be filed m appeal 
Sec ApiKal-^Splley^itatevxentxn 

— SeToff^tlaim ot written statement in 
— Asserted by defendants 

— Signature and Tinfication ol ^ ,,.amst 

(a) By whom to be made — In suit by or^ |g j; i 

(b) B^y whom to be made in suit 

,2CN3 

yhetber 

*' j| 0 3B9N1, OaUlO^’^ 
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